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Alison,  &C.,  -  Sempill,  -  -  487 
Anderson  and 

Rhind,      -        Deeside  Rail.  Co.,  425 
Anstrnther,  Magis. 

of,  -        Kidd,  &c.,   -        -  132 

Anstrnther,  -        Lewis,         -        -  134 
Ayrsture  lion  Co.,  North  Brit.  Bank,  484 


Pursuerg, 


Pagv 


r, 


A.,  -  -  .  15 
A.,  -  -  -  600 
M'Kie  or  Mackay,  595 
Budge,  -  -  7 
Fraser,  -  -  464 
M^Naughton    and 


Bruce, 
Bulloch, 


B.,       -        . 
B.,        -        - 

Baillie, 
Balfour, 
Bannennan,  - 
Barr,  &c.,     - 

B«aton, 

Bell  and  Barclay,  Denison  &  Co., 

Bethnne,       -  Rcid,  &c.,    - 

Bethone,       -  Reid,  &c.,    - 

Blaikie,         -  Leith, 

BoiTOWs,       -  Dick, 

Boyd,  &c.,    -  Fraser,  &c., 
Brand  and  Brown,  Douglas, 

Brassey,        -  Gray, 
Bredisholm  Coal 

Co.,  -  Kerr, 

Brown,         -  Langs, 

Brown  or  Grant,  Edmond, 

Bnma,  &c.,  -  Foreman,     - 


18 

-  211 

-  1 

-  445 

-  522 

-  197 

-  13 

-  178 

-  143 

-  66 

-  57 

-  29 

-  421 

-  194 


Caldwell  and 
Shedden,   - 
Caldwell, 
Caled.  Rail.  Co., 
Caled.  RaiL  Co., 

Caled.  Rail.  Co., 

Cameron, 

Cameron, 

Campbell,     - 

Campbell's  Trus- 
tees, 

Campbells,  - 
Campbell,  - 
Campbell,  - 
Clerk's  Tirustees, 


M'NeiU,  -  -  326 
M*NeiU,  -  -  337 
Malcolm,  &c.,  -  246 
Helensburgh  Har- 
bour Trustees,  -  72 
Carmthers,  -  357 
Mackenzie,  -  40 
Mackenzie,  -  392 
Campbell,    -  -      3 

Campbell,    -  -    20 

Campbell,    -  -    93 

Forrest,       -  -  213 

Jamieson,    -  -  165 

GilmonrandMoar,  258 


Defenders, 

CliftonhiU  Coal 

Co., 
Colquhoun,  - 
Colquhoun,  - 
Connon, 

Connon, 

Connon, 

Crabb, 

Crearar  or  Drum- 

mon4. 
Creditors, 
Croall,  &c.,  - 
.Cullen, 


Davidson,     - 

paviesandCham- 

.  bres, 

Deeside  RaD.  Co., 

Devon  Iron  Co., 
&c., 

Dickson, 

Dixon, 

Dixon, 

Dobie, 

Douglas,  &c., 

Douglas,  &c., 

Doughtie, 

Dunbar  or  Corrie, 
&c.,  -        Bryce  or  Coltart,    318 

Dundee  and  Ar- 
broath Rail.  Co.,  Crokart,      -        .  103 

Dunn,  -        Hamilton,    -        -  568 


Johnston,    - 

42 

Andrew,  &c.,    .  - 

82 

Andrews^  &c.. 

287 

Ballinten      and 

Mandatory, 

29 

Ballinten,    - 

376 

Ballinten,    - 

418 

Addison  and  Sons, 

266 

M^Ewan,     - 

137 

Cassels, 

58 

Black, 

557 

Black, 

370 

Lindsay, 

330 

Wallaces,    - 

411 

Anderson,    - 

425 

Craich, 

52 

Halbert,      - 

346 

Nisbet, 

479 

Philip, 

118 

McGregor,   - 

118 

Buchanan,  - 

192 

Marder's  Trustees, 

362 

Moir, 

215 

Elibank's  Trus- 

tees, 

Craven, 

-  419 

Ewan, 

Gibson,  &c.. 

-    49 

Ewan,    . 

Gibson,  &c.. 

-  117 

Ferguson, 

Ferguson,    - 

-    15 

Ferguson, 

M'Donald,  - 

-  142 

Ferrie, 

Ferrie, 

-  469 

Fleming  and  For 

n 

rester, 

On-,    - 

-  290 

Forbes,  &c., 

Forbes, 

-  505 

Fraser, 

Fraser, 

-  387 

Fraser, 

Ritchie      and 

M*Cormack, 

-  110 

Gardner, 

Bartholomews, 

-  244 

Gardner, 

Deuhurst,    - 

-  336 

Gavin^s    Execu- 

tors, 

Richardson,  &c., 

245 

Gemmell, 

Cunningham, 

-  340 

Gibson  and  Ken- 

k 

nedy, 

Logan, 

-    51 

Gibson  and  Clark,  Sibbald,       - 

-  103 

Gillandei-s,    - 

Anderson,    - 

-  327 

Vlll 
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Glasgow  and    S. 

W.  RaU.  Co.,    Finnie, 
Glasgow,  Paisley, 

and    Ardrossan 

Canal  Co.,  Taylor,  -  -  8 
Groalen,  .  Goalen,  -  -  411 
Gordon,  -  GQmoar,  -  -  388 
Graham,  -  Graham  and  Man- 
datory, -  -  28 
Grant,  -  Fenton,  -  -  263 
Green,  -  Smith,  -  -  299 
Greenock,  Magis. 

of,     -        -        Stewart,  -  -  530 

Greig,           -        Crichton,  -  -  451 

Gnthrie,        -       M'Donald,  -  -  440 

Hain,  -        Laing  &  Sons,         896 

Hart's  Trustees,  Magis.  of  Hamil- 
ton, -  -  895 
Hanrey,  -  Richardson,  -  354 
Hay,  -  Lindsay,  -  -  877 
Hay,  &c.,  -  Rose,  -  -  559 
Henderson,  -  Robertson,  -  159 
EUgginbottom,  M^Kenzie  &  Co.,  145 
Hoby  &  Co.,         Thorbnm      and 

Trueman,         -  468 
Hogg,  -        Hoggs,        -        -  174 

Hogg  or  Kerr,       Frier,  -        -  209 

Hood,  &c.,    -        Dnndas,  &c.,        -  460 
Hope,  &c.,    -        Hamilton's     Exe- 
cutors,     -       -  835 
How,  -       Flowerdew,  -       -  106 

Howden,       -        Gordon,       -        -  210 
Hutchison,    -        Hutchison's  Trus- 
tees,        -        -  823 

Inglis,  -        -        Great  North  RaiL 

Co.,         -        -  298 

Inglis,  -        -        Great  North  Rail. 

Co.,         -        -  529 

Irvinff,  -        -        Hewatson,  -        -  296 


»o» 


Jack,  &c., 
Jaffi-ay, 
Jopp,    - 


Hay,  -  -  -  221 
Henderson,  -  -  10 
Lawson,       -        -  219 


Kelso,  -        .        Martin,        -  -  480 

Kelso,  -  -  Martm,  -  -  584 
Kerr's  Trustees, 

&c.,  -        -        Allan,          -  -  429 

Landsborough,       Barclay  and  Orr,       20 

Lawrie  &  Co.,  Anderson,  -  -  207 
Leadhllls   Mining 

Co.,  -        -        Scots  Mines  Co.,  -  145 

Leith  Dock  Com.,  Scotland,     -  -    43 

Lindsay,  &c.,  Harvey,  -  -  600 
Lochlomond  Steam 

Boat  Co.,  -        Colquhoun,  -  -214 

Lockhait,      -        Lockhart,     -  -  662 

Loos,    -        -        Clark,  &c,,  -  4.59 

Lyndoch's  Trust.,  Graham,      -  -  310 

Lyon,   -        -        Hope,          -  -  860 


DefenderB,  Pursuers, 

Mackenzie,    -        Cameron,    -  -  528 

Mackenzie,    -        Morison,      -  -  504 

Mackenzie,    -        Webster,     -  -  282 

Macnair  &  Brand,  Fadget  &  Co.,  -    41 

M'Clelland,  -        Lowson  &  Son,  -  597 

McDonalds,  -  Magis.  of  Perth,  -  38 
M*Ewan,       -        Muirhead  &  Arthur,    8 

M'Farlane,    -        M'KeUar,     -  -  123 

M'GiUivray,          M*Cubbin,   -  -  555 

Mcintosh,      -        Disbrow,  &c,  -    59 

M'Lachlan,   -        Graham,      -  -  496 

M^Lay,          -        Ray,    -        -  -    24 

M'NeiU,        -        WaUace  &  Co.,  -  514 

MTherson,   -        Cameron,     -  -  885 

M'Queen,      -        Bates  &  Baring,  •  265 

Malcolm,  &c.,        Rnssel,        •  -  246 

Mann,  -        -        Dallas,         -  -  457 

Manuel,         -        Manuel,       -  -  149 

March,          -        Miller,         -  -  509 

Marianski.     -        Fairservlce,  &c.,  -  153 

Maijoribanks,        Ferguson,  &c.,  -  865 

Maitin,  &c.,          Thorbum,    -  -  523 

Maxwell,  -  Greig,  -  -  344 
Meiklams,  -  Meiklam's  Trustees,  78 
Melyilie,  Viscount,  Lady  Preston's 

&c.,  -        -           Trustees,  -  141 
Menzies,       -       Menzies,      -  -  125 
Miller  &  Marshall,  Edinburgh  &  Glas- 
gow Rail.  Co.,  832 
Monkland  Railway 

Co.,  &c.,   -        Thomson,    -  -    50 
Montgomerie  and 

Fleming,    -       Buchanan's  Trust.,  519 

Montrose,  Duke  of,  M^Kechnie,  -  850 

Morris,  &c,           Morgans,     -  -  880 

Momson,      -        Sprotts,        -  -    60 

Murray,  &c.,  Ferguson,  &c.,  -  407 
Musselburgh,  Mag. 

of,     -        -        Borron  or  Hogan,  236 

Myles,           -        Campbell,    -  •  409 


Nicholson,     -       Smith, 
North  Brit  Rail. 
Co.,  -       Wauchope, 

Ogilvy,         -        Caledonian 

Co., 
Orr,  Dick,  Drew, 
&c.,  -        Lauder, 


-  416 

-  155 

Ran. 

-  223 

-  897 


Macintosh, 
Mackenzie, 


Listen,         -        -  665 
Macphei'son,         -  242 


Panmure,  (Lord)  Crokat,         -  -  448 

Park,  &c.,     -        Laing,         -  -  891 

Porteous,      -        Dickson,      -  -      1 

Primrose,      -        Primrose,     -  -    22 

Pringle,         -        Campbell,  &c.,  -    65 

Pringle,  &c,          Campbell,  -  168 
Purcell's  Trustees,  Steel  or   Newbig- 

ging,        -  -  297 

Purcell,         -        Steel  &  Elder,  -  297 

Richmond,    -        Richmond,  -  244 

Robertsons,  -        Stewart,  &c.,  -    11 
Robertson  or  Ren- 

nie,    -        -        Giffbi-d,        -  -  261 

Robertson,  &c..     Gray,           -  -  127 
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PursuerM. 

Defenders. 

Pursuers. 

m 

Pajre 

Pig« 

Robertson,  &c., 

MtiUer, 

85 

Tennant, 

Morris  &  Pollock, 

435 

Rorison,  &c., 

Sinclairs, 

113 

Thorns, 

Bayne's  Trostees, 

97 

Royal   Bank  of 

Thomson, 

British  Linen  Co., 

176 

Scotland,   - 

Pattens, 

341 

Thomson, 

Law, 

28 

Rnssel, 

Rnssel,  &c.. 

99 

Thomson, 

Philips, 

164 

Rnssell, 

Leighton, 

61 

Thomson,  &c.. 

Fitcaim, 

1446 

Todd,   - 

Wren, 

283 

Scott,    - 

Hay,            .        - 

470 

Tytler,  &c.,  - 

Macpherson, 

419 

Scott,    - 

Everitt, 

161 

» 

Scott,    - 

Graham, 

84 

Ure,     . 

Mfllor, 

479 

Shields  or  Beattie,  Shields, 

87 

ShirefT,  &c.,  - 

Anderson, 

169 

Walker, 

Hnnter, 

256 

Smart, 

Argo, 

458 

Walker, 

Holehonse, 

893 

Smeale, 

Callen, 

532 

Walker  &  Co., 

Soathem  Bank  of 

&c.. 

Stewart, 

243 

Scotland,   - 

M'CnUoch, 

320 

Wallace, 

Balfonr, 

557 

Spottiawoode, 

Seymer, 

269 

Welsh, 

Watson, 

260 

Stainton, 

Kmcaid,      - 

116 

West.  Bank   of 

British   Guarantee 

\ 

Steele, 

Edinbnrgh  &  Glas- 

Scotland, 

Association, 

540 

gow  Bank, 

192 

Wilson, 

Jamieson,    - 

■  239 

Steele,  - 

Conper,  &c., 
Taylor  or  Steven- 

217 

Wingate, 

BordiH  &  Others, 

1 

Stewart, 

Wright, 

M*Cowan, 

■  120 

son, 

538 

Wright, 

M'Cowan, 

■  805 

Stewart,    Sir   TV 

r 

« 

D.,  and  Earl  of 

Yonng,  &c.. 

Kidd, 

■  158 

Mansfield, 

Wilsons, 

508 

Young, 

Kidd, 

216 
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Defenders. 

Barbour,        -        Adamson, 

- 

86 

Lang, 

Collins,           -       North  British  Bank, 

26 

Lockhart, 

Dnncan  and  Coch- Trustees  of  Riyer 

SmaU, 

rane,          -           Clyde,      - 

- 

57 

Stirling  and  Dun- 

Ferrie,            -        Ferrie, 

. 

1 

ferm.  Rail.  Co., 

Ferrie  and  Others,  Ferrie, 

- 

7 

Turner,  &c.. 

Gammell,      -       Cathcart,     - 

- 

32 

Gardyne,       -       Royal  Bank, 

- 

81 

Urquhart,      - 

Geila,             -        Geils, 

- 

13 

Wylie,       '   . 

Hill,                -       Fraser, 

- 

65 

Young, 

Ixk^j            *       Inglis, 

81 

Pursuers. 
Campbell,  -    76 

Macdonald,  -  104 

Millar,         -        -    60 
Edin.  &  Glasgow 

Railway  Co.,    -    91 
Scottish  Marine 

Lisurance  Co.,       46 
Urquhart,  -  100 

Wishart,      -        -    68 
Collins  &  Feely,        54 
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Defenders,  Pursuers. 

Blackwood,  H.  M.  Adrocate, 

Burnet,  -       Jennings,     - 

PiocnratOT  Fiscal 

of  InTemess,      Fraser  or  Kerr, 
RobertBODs,   -       H.  M.  Adyocate, 


Defenders. 

Pursuers. 

390 

Robson, 

Blythe  &  Taylor,  -  453 

138 

Smarts, 

Argo,           -        -  438 

Taylor, 

H.  M.  Advocate,  -  390 

388 

Young, 

Uood,          -        -  453 

389 

CASE^  DECIDED 


IN  THE 


COURT  OF  SESSION,  &c 


WINTER  SESSION,  1852. 


NEW  JUDGE.  Nov.  12. 1852. 

This  daj  the  two  Divisions  of  the  Inner  House  resumed  their  sittings, 
when  John  Mabshall,  Esquire,  Dean  of  Faculty,  presented  the  Queen's 
letter,  nominating  him  a  Lord  of  Session  in  room  of  Lord  Mbdwtn  resigned. 
He  was  remitted  to  his  trials  as  Lord  Probationer. 


DENISON  and  Co.  v.  BELL  and  BARCLAY.  No.  1. 

Act  13  and  14  VicL  e.  BS-^Procest^Ismtea.—  It  is  premature  for  the  Lord  Ordinary  to 
report  to  the  Court  upon  iasnes  under  the  statute,  before  disposing  of  an  objection  to  the 
releyancj  of  the  defences. 

This  was  a  report  bj  the  Lord  Ordinary  (Cowan)  on  proposed  issues,  pur-  2d  Division. 

porting  to  T)e  in  terms  of  the  13  and  14  Vict.  c.  36.     It  appeared,  however,      

that  an  obj  ection  to  the  relevancy  of  the  defences  was  yet  undisposed  o£   The  Nov.  12. 1852. 

proposed  issue  was  admitted  by  the  counsel  for  the  parties  to  be  merely  '^ten-      ^^^^y^^ 

tative.^  ]^«^^  "^1 

Co.  V,  Bell,  &c 

Moncr&ffsnd  Penney  for  pursuers. 

Broun  and  the  Lord  Advocate  for  the  defenders. 

The  LoBD  Justice-Clerk  observed  that  such  was  not  the  proper  time  for 
reporting  on  issues  under  the  statute,  as  there  would  be  no  room  for  an  issue 
at  all  should  the  objection  be  sustained,  and  the  Court  remitted  to  the  Lord 
Ordinary  to  dispose  of  the  question  of  relevancy. 

Gibson-Craig^  DahieL,  and  Brodie^  W.S.,  Agents  for  Pursuers. 
Wm,  Larimer^  S.S.C.,  Agent  for  Defenders.  (W.  H.  T.) 


BURDIS  and  Others  r.  WINGATE.  ^^-  ^• 

This  was  substantially  the  same  as  the  last  case,  and  was  similarly  disposed  Bardis  and 
^f  /Txr  TT  rpv      Othors  t>.  Wiu- 

of.  ^W.  H.  T.)     ^^ 


DICKSON  V.  PORTEOUS.  No.  3. 

Landlord  and  Tenant-^Bight  of  Retention — Liquid  and  lUiqidd — Circumstances  in  which, 
— Held  that  a  tenant  had  no  right  to  retain  rents  past  due,  in  security  of  the  price  of  way- 
going crop,  dung,  and  fallow. 

This   was  an  advocation  from  the   Sheriff  of  Peebles.    Mr  Dickson  of  2d  Division. 
Hartree,  pursuer  and  advocator,  is  proprietor  of  a  farm  which  was  let  by 
his  author  to  the  defender  on  a  lease  which  expired  at  Whitsunday  1849,  as    ^^**^ 
to  houses  and  grass,  and  at  the  separation  of  crop  1849  as  to  arable  lands.        x)ick8on  v. 

No.  1.  VOL,  U.  A  Porteous. 


2  CASES  DECIDED  ^N  THE  No.  8. 

Nor.  IS.  1852.     By  the  conditions  of  the  lease  the  defender  was  to  be  paid,  on  its  expiry, 

^-'Y^-^      ^or  iho  working  of  fallow,  for  duDg,  and  waygoing  crop  at  a  valuation. 
Dickson  «.  At  the  above-mentioned  terms  the  defender  ceded  possession  to  the  new 

tenant,  who  agreed  to  pay  him  the  value  of  the  fallow,  dung,  and  waygoing 
crop,  while  the  defender  was  to  pay  to  him  any  damages  which  might  be 
found  due  for  repairs  of  houses,  drains,  fences,  dbc.  Their  mutual  claims 
were  submitted  to  arbiters.  The  defender  lefl  the  fiirm  indebted  to  the  pur- 
suer in  a  year's  rent,-  one-half  due  at  Whitsunday,  and  the  other  at  Martin- 
mas 1849,  and  for  payment  of  these  the  present  action  was  raised  in  the 
SheriiT-court  of  Peebles-shire.  The  defender  resisted  payment,  on  the  plea 
that  he  had  a  right  to  retain  the  rent  in  security  of  the  sum  which  might  be 
found  due  to  him  by  the  incoming  tenant.  The  amount  of  the  rent  due  was 
consigned  along  with  the  defences. 

Shortly  afler  the  first  of  the  terms  at  which  rent  was  due,  the  pursuer  had 
given  the  defender  a  special  guarantee  for  the  value  of  the  waygoing  crop. 

The  Sheriff  sustained  the  defender's  claim  of  retention,  and  the  pursuer 
advocated. 

Shortly  after,  the  incoming  tenant  paid  the  value  of  the  crop,  but  the  arbi- 
ters had  not  yet  given  any  award  in  regard  to  the  other  claims,  and  the 
question  was  now  limited  to  the  tenant's  right  of  retention  of  the  rent,  for  the 
price  of  the  fallow  and  dung,  until  ascertained  and  paid. 

The  Lord  Ordinary  pronounced  an  interlocutor  with  a  variety  of  findings, 
of  which  the  only  one,  which  substantially  came  to  be  discussed  before  ^e 
Court,  was  to  the  effect, — "  That  the  submission  entered  into  between  the 
outgoing  and  incoming  tenant,  did  not  imply  an  abandonment  by  the  former 
of  his  claim  against  the  landlord  for  the  value  of  the  fallow  and  dung, 
assuming  the  same  not  to  be  otherwise  satisfied." 

The  pursuer  reclaimed. 

T,  Mackenzie  and  the  Lord  Advocate  for  the  reclaimers.  The  pursuer  is 
entitled  to  immediate  payment  of  his  rent.  The  rent  is  a  liquid  claim,  one- 
half  of  which  had  become  due,  and  was  exigible  the  moment  the  term  of  Whit- 
sunday arrived,  and  the  other  half  at  the  succeeding  Martinmas.  The  counter 
daim  on  the  part  of  the  defender  was  contingent,  doubtful  in  amount,  and 
future,  its  amount  being,  even  now,  three  years  after  the  rent  was  due,  not 
exactly  ascertained,  from  delay  in  an  arbitration  to  which  the  pursuer  was 
not  a  party.  These  two  claims  could  not  be  put  in  competition,  a  liquid  and 
an  illiquid,  so  as  to  found  any  right  of  retention  on  the  part  of  the  defender. 

O,  G,  Bell  and  Solicitor- Oeneral  for  defender,  respondent  The  defender's 
claim  must  be  looked  upon  as  the  price  of  certain  articles  delivered  by  him 
to  the  landlord,  (or  to  the  new  tenant,  for  whom  the  landlord  was  bound), 
on  leaving  the  farm,  and  must  therefore  be  held  as  having  become  liquid 
simultaneously  with  the  claim  of  rent.  The  delay  in  ascertaining  the 
amount  was  accidental,  and  the  landlord  must  be  held  as  truly  a  party  to  the 
valuation. 

The  Lord  Justice-Clekk  observed  that  he  considered  this  as  a  case  of 
special  circumstances,  and  that  he  was  unwilling  to  lay  down  an  absolutely 
inflexible  rule,  that  no  right  of  retention  could  ever  arise  to  a  tenant  for  an 
illiquid  claim,  even  if  it  should  be  a  claim  of  damages  arising  fropi  the  con- 
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duct  of  the  landlord  during  the  lease.    If,  in  the  present  ease,  the  incoming  Kot.  12. 1862. 
tenant  had  refused  to  take  steps  to  value  the  crop,  and  the  landlord  declined      ^"-^y^*' 
to  take  any  chai^  of  it,  so  that  it  was  going  to  ruin,  an  equitable  claim  of  re-^ick§on  ». 
tention  might  arise  to  the  outgoing  tenant  for  his  protection.     Here,  however, 
there  were  no  circumstances  to  warrant  any  such  claim.     There  was  no 
allegation  of  the  insolvency  of  the  new  tenant,  or  of  unwillingness  or  in- 
ability on  the  part  of  the  landlord.     On  the  contrary,  the  landlord  had,  after 
the  first  term's  rent  was  due,   and  before  the  tenant's  counter  claims  had 
emerged,  actually  given  a  special  guarantee  for  the  value  of  the  crop. 

The  other  Judges  concurred,  and  the  Court  altered  the  interlocutor,  found 
**  that  at  the  date  of  raising  the  action,  none  of  the  claims  preferred  by  the 
tenant,  could  in  the  circumstances  be  competently  pleaded,  or  can  now  be 
oompetently  pleaded  in  defence  against  the  landlord's  claim  for  rent  past 
due,"*  repelled  the  defences,  and  granted  warrant  to  pay  the  consigned  money 
to  the  pursuer. 

Gibson  and  Hector^  W.S.,  Agents  for  the  Pursuer. 

Jamu  Robertson,  W.S.,  Agents  for  the  Defender.  (W.  H.  T.) 


DEAN  OF  FACULTY.  j,^  ^^  ^852. 

This  day  the  Lord  Advocate  (Inglis),  was  elected  Dean  of  Faculty  in  room 
of  John  Marshall,  Esq.,  (Lord  Curriehill)  promoted  to  the  Bench. 


LORD  CURRIEHILL. 

This  day,  John  I^Llrshall,  Esquire,  having  passed  his  trials  as  Lord  Pro-  j^^^^  i^  1^2. 
bationer,  and  having  had  the  usual  oaths  administered  to  him,  took  his  place 
on  the  bench  by  the  title  of  Lobd  Curriehill. 


CAMPBELL  t;.  CAMPBELL.  j^^  4 

Evidence — AnMi€Uion  ofParUhes, — In  a  question  whether  two  parishes  were  united  or 
•epaiBte  and  distinct— J7e/cf  that  although  there  was  no  direct  evidence  of  their  having 
been  united,  it  might  be  competently  proved  bj  circumstantial  evidence. 

Observed  that  the  circumstanoe  of  one  minister  having  been  appointed  to  the  cure  of  two 
parishes  for  two  centuries  was  conclusive  evidence  of  their  having  been  united  by  com- 
petent authority. 

This  was  an  action  of  declarator  brought  at  the  instance  of  the  heritors  of  ^  .  jHvision 

the  parish  of  Eilberry  against  the  heritors  of  the  parish  of  Eilcalmonell,  in      

the  county  of  Argyll ;  and  the  object  of  the  action  was  to  have  it  found  and^ov.  16. 1852. 
declared,  (1.)  that  Kilberry  and  Eilcalmonell  are  separate  parishes,  quoad      "^^y^^ 
omma;  and  (2.)  that  the  heritors  and  inhabitants  of  each  are  liable  only  for  Campbell  v. 
the  maintenance  of  the  poor  of  their  respective  parishes,  and  not  jointly  for  ""^^ 
the  maintenance  of  the  poor  of  the  two  parishes.    The  defence  was,  that  the 
parishes  were  united  at  a  very  early  period  long  prior  to  the  date  of  any 
authentic  record  on  the  subject  that  can  be  produced,  and  that  they  have 
constituted  one  united  parish  ever  since. 

In  support  of  their  allegations  that  these  districts  are  separate  parishes,  the 
fiicts  and  circumstances  on  which  the  pursuers  founded  as  evidence  may  be 
stated  generally  as  follows : — 

1.  That  the  lands  are  not  physically  attached  to  each  other,  and,  there- 
fore, the  presumption  is  against  their  being  one  parish. 

A  2 
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Nov.  16. 1852.     2.  That  there  is  no  evid^ce,  that  bding  separate  parishes,  they  were  ever 

"^T'*^      united, 
Campbell  v.        3,  xhat  a  valuation  of  teinds  by  the  Presbytery  of  Argyll,  dated  5th  June 
1629,  refers  to  these  districts  as  separate  parishes. 

4.  That  there  were  at  one  time  separate  patrons  of  each  district ;  and  that 
although  the  patronage  of  the  united,  parishes  now  belongs  to  the  family  of 
Argyll,  it  was  so  vested  in  them  by  deed  of  resignation  of  the  teinds  and 
patronage  of  Kilcalmonell,  dated  16th  March  1635,  in  favour  of  Lord  Lome, 
the  patron  of  Kilberry. 

5.  That  in  an  assignation  of  the  teinds  of  the  parish  of  Ejlberry  by  the 
Bishop  of  Argyll  to  the  Earl  of  Argyll  in  1671,  that  parish  is  not  described 
as  united  to  any  other  parish. 

6.  That  in  a  retour  of  the  Earl  of  Argyll  in  1695,  the  parishes  are  men- 
tioned as  being  separate  and  unconnected. 

7.  That  in  the  title-deeds  of  the  lands  locally  situated  in  Kilberry  and  KiU 
calmonell  respectively,  the  lands  are  generally  described  as  lying  in  the 
one  parish  or  in  the  other,  according  to  their  actual  locality. 

8.  That  prior  to  1820,  the  only  church  was  in  Kilcalmonell,  maintained  by 
the  heritors  of  that  parish,  and  that  no  seats  in  that  church  were  ever  allo- 
cated to  the  heritors  of  Kilberry ;  and  that  in  1820  a  diurch  was  built  in  Kil- 
berry at  the  expense  of  the  heritors  of  that  parish,  and  that  no  seats  in  it 
were  allocated  to  the  heritors  of  Edlcalmonell. 

9.  That  certain  legal  proceedings  with  the  schoolmaster,  who  had  been 
appointed  in  1806  under  the  Schoolmasters'  Act,  took  place  with  the  heritors 
of  Kilberry  alone,  the  heritors  of  Kilcalmonell  not  having  been  called,  nor 
having  appeared  in  the  proceedings. 

10.  That  in  the  "  Regist  de  Passelet,  p.  1 23,"  referred  to  in  the  (hngines 
Parockiales^  edited  by  Mr  Cosmo  Innes,  these  parishes  are  described  as 
separate  and  distinct. 

The  defenders  founded  on  the  following  facts  and  circumstances  : — 

1.  There  is  no  evidence  of  Eolberry  and  Kilcalmonell  ever  having  been 
separate  parishes ;  esto,  they  were  separate  parishes  at  one  time,  there  is  now 
sufficient  evidence  to  shew  that  they  are  united. 

2.  That  for  time  immemorial,  and  at  least  for  200  years,  there  has  been 
only  one  minister  who  has  conducted  himself  as  minister  of  one  parish. 

3.  In  augmentations  of  the  stipend  of  Kilcalmonell  and  Kilberry  in  1635, 
1764,  and  1803,  these  parishes  are  referred  to  as  united.  (The  decree  of 
1635  was  not  produced,  but  only  a  copy,  the  authenticity  of  which  was, 
however,  disputed.) 

4.  That  the  minister  possesses  only  one  glebe.  Till  1826  he  had  no 
manse ;  but  an  allowance  for  manse  rent  was  paid  him  by  the  heritors  of 
both  parishes.  In  that  year  a  manse  was  built,  the  expense  of  which  was 
borne  in  common  by  the  proprietors  of  both  districts,  all  according  to  the 
rule  which  would  have  held  in  one  undivided  parish. 

5.  In  the  valuation  rolls  of  the  county  of  Argyll,  the  lands  in  Kilcalmonell 
and  Kilberry,  as  set  down  as  in  one  united  parish  ;  as  also  in  a  notice  of  the 
parishes,  contributed  by  the  then  incumbent  of  the  united  parishes  to  the  sta- 
tistical account  of  Scotland,  published  in  1794. 

6.  In  carrying  out  the  provisions  of  the  Schoolmasters'  Act,  the  heritors  of 
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both  districts  resolved  to  proceed  as  if  thej  were  only  one  parish,  and  toj^ov.  16. 1862. 
take  the  opinion  of  counsel  as  to  whether  the  parishes  were  separate  or  united,      ^---v^ 
That  opinion  has  not  been  found  ;  hut  the  heritors  subsequently  elected  two  Campbell  v. 
schoolmasters  with  300  merks  each,  without  any  school  or  house  accommo-   ^^^  ' 

dation,  the  maximum  salary  under  the  Act  being  assessed  as  in  a  single  parish.  ' 

7.  The  management  of  the  poor  has  always  been  joint  and  common  to  the 
whole  united  parish.  The  church  door  collections,  which  formed  the  whole 
fund,  were  administered  by  one  body,  and  applied  indiscriminately  to  the 
poor  of  both  districts. 

8.  Since  the  passing  of  the  8  and  9  Vict.,  c.  83,  the  whole  proceedings  have 
been  conducted  on  the  footing  of  these  districts  constituting  one  parish. 

The  Lord  Ordinary  (Dundrennan)  sustained  the  defences,  and  assoilzied 
the  defenders  from  the  conclusions  of  the  acdon,  and  found  the  pursuers 
liable  in  expenses.  In  a  note  appended  to  his  interlocutor,  his  Lordship  re- 
marked, '^  it  is  quite  true  that  in  the  case  of  Irvmey  24th  June  1824,  which 
related  to  the  disjunction  of  lands  from  a  parish,  the  Court  held  that  this 
could  not  be  proved  by  any  usage,  per  se^  however  inveterate ;  and  it  may 
be  admitted,  generally  speaking,  that  the  same  principle  applies  to  a  proof  of 
a  union  of  parishes  ;  but  it  is  to  be  observed,  that  in  the  case  of  Irvine^  their 
Lordships  agreed  that  it  was  not  necessary  either  to  produce  the  decree,  or 
to  instruct  its  terms  by  a  process  of  proving  the  tenor.  This  seems  clearly 
to  imply  that  the  want  of  this  evidence  may  be  supplied  by  equivalents,  if 
otherwise  sufficiently  strong  as  evidence  either  of  the  disjunction  or  union  of 
parishes.  Accordingly,  in  the  case  o^Boss  v.  the  Earl  of  Haddington,  8th  June 
1824,  the  Court  found  upon  circumstantial  evidence,  that  the  King's  park 
formed  part  of  the  Canongate  parish  ;"  and  upon  evidence  of  the  same  de- 
scription, his  Lordship  held  that  the  pursuers  had  failed  to  prove  their  case. 

Against  this  interlocutor,  the  pursuers  reclaimed. 

Macknightj  E.  S,  Gordon,  and  the  Lord  Advocate,  for  the  reclaimers. 
T,  Mackenzky  and  the  SoUcitor- General  for  the  respondents. 

The  Lord  Probationer.  The  question  here  raised  becomes  very  much 
a  matter  of  fact  to  be  determined  by  such  evidence  as  exists,  and  the  inference 
in  law  is  to  be  drawn  from  the  documents  founded  on  in  this  action.  It  ap- 
pears to  me  that  there  is  no  ground  for  doubting  that  these  parishes  were 
at  one  time  separate.  In  the  documents  founded  on  by  both  parties,  they  are 
described  as  united,  which  implies  that  they  had  previously  been  separate. 
There  were  also  two  patrons,  each  of  a  separate  district,  and  therefore  if  the 
case  had  rested  on  these  matters,  I  could  not  have  entertained  any  doubt  as 
to  the  conclusion  to  be  arrived  at.  But  the  important  matter  is  this,  whether 
assuming  them  to  have  been  separate  parishes  at  one  time,  there  is  not  evi- 
dence  to  establish  that  they  have  since  been  united  by  competent  authority. 
Now  it  appears  to  me  that  there  is  one  fact  in  the  case,  which  is  of  great,  if 
not  of  conclusive  authority,  and  it  is  this,  that  since  1629,  at  all  events,  there 
has  been  only  one  minii^r  established  in  the  cure  of  these  two  parishes* 
Now  it  is  said,  in  order  to  take  off  the  effect  of  this  important  fact,  that  it  is  a 
matter  of.Jiistory:.that  after  the  Reformation  there  was  a  great  scarcity  of 
ministers  to  supply  the  cures  of  parishes,  abd  th^r^fore  that  readers  were  ap- 
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TSor.  16. 1852.  pointed  to  take  charge  of  vacant  parishes.    There  can  be  no  doubt  that  it  was 
>«-Y^»^      BO ;  and  then  it  is  said,  that  being  the  c^se  in  1574,  the  presumption  is  that 

Campbell  v.  it  had  so  continued  down  to  1629,  and  that  thus  an  irregularity  had  crept  in, 
ampbelL  ^^^  ^^  distinction  between  the  two  parishes  been  gradually  lost  sight  of. 
Now  I  expected  to  have  heard  allusion  made  to  a  very  important  Act  of 
Parliament,  that  was  passed  between  these  two  dates,  and  which  appears  to 
me  to  be  of  vital  importance,  viz.,  the  Act  1581,  which  prevents  pluralities  in 
the  Church  of  Scotland.  It  requires  that  there  shall  be  a  separate  minister 
for  every  parish.  For  more  than  two  centuries  therefore  the  Presbytery  oi 
Argyll  would  thus  have  been  guilty  of  systematically  violating  the  ecclesias- 
tical law  of  Scotland,  by  appointing  the  minister  of  Eilcalmonell,  to  a  plu- 
rality of  cures  in  these  two  parishes.  But  it  is  not  possible  to  believe  that 
during  all  that  time,  the  minister  of  these  districts  has  been  indulged  with 
the  privilege  of  being  a  pluralist,  contrary  to  the  Act  of  Parliament,  and  the 
practice  of  the  Church  of  Scotland.  Therefore  we  are  driven  to  this  conclu- 
sion that  these  were  united  parishes. 

Now,  it  is  said,  that  in  point  of  law,  assuming  that  the  parishes  were  at  one 
time  separate,  that  nothing  could  unite  them  but  an  Act  of  Parliament 
or  a  decree  of  the  Teind  Court ;  and  as  we  have  no  evidence  of  such  a 
decree  having  been  pronounced,  the  Court  must  assume  that  it  never  had 
been  pronounced.  I  think  that  usage  and  documents  of  the  kind  founded  on, 
alluding  to  these  parishes  as  being  united  parishes  of  sufficient  early  date,  and 
the  proceedings  of  these  parties  having  been  regulated  for  such  a  length  of 
time  by  this  understanding,  and,  moreover,  as  the  appointment  of  a  minister 
to  two  parishes  not  united  would  have  been  unlawful  at  the  time,  these  con- 
siderations render  it  quite  competent  for  the  Court  to  hold  that  there  has  been 
a  union,  by  whatever  authority  that  may  have  been  made.  Usage  is  sufficient 
to  establish  corporations,  and  it  is  applicable  to  cases  of  this  kind  also.  It  is 
a  mistake  to  say  that  there  never  was  any  authority  but  the  Teind  Court  or 
Parliament  that  could  unite  separate  parishes.  Before  the  Reformation  it 
was  competent  for  bishops  to  do  so.  And  during  the  period  between  the 
Beformation  and  1617,  the  practice  was  for  the  Queen  and  Council  to  erect 
parishes ;  Connel  on  Parishes,  Vol.  iii.  p.  2.  Thus  it  is  quite  possible  that 
this  union  might  have  been  effected  by  the  Bishop  of  Argyll  before  the  Re- 
formation, or  by  the  Queen  and  Council  prior  to  1617.  It  might  also  have 
been  made  by  the  Commission  of  1617  itself;  and,  therefore,  I  think  it  is 
quite  possible  that  there  may  have  been  a  union  of  these  parishes ;  and  being 
possible,  I  think  there  are  sufficient  grounds  for  assuming  that  these  parishes 
were  so  united.  Therefore  it  appears  to  me  that  this  case  should  be  disposed 
of  by  the  Court  refusing  this  reclaiming  note,  and  adhering  to  the  Lord  Ordi- 
nary's interlocutor. 

The  Lobd  Prbsident.  The  view  which  I  take  of  this  case  is  in  accord- 
ance with  the  opinion  of  the  Lord  Ordinary  and  the  Lord  Probationer.  It  is 
a  question  depending  on  evidence,  and  it  is  not  necessary  that  the  decree  of 
the  union  should  be  produced.  It  is  enough  that  there  is  sufficient  evidence 
to  satisfy  us  that  there  was  such  a  union.  I  do  not  think  that  the  case  of 
whether  a  portion  of  lands  belongs  to  such  and  such  a  parish  or  not  depends 
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on  the  same  kind  of  evidence  as  the  present.    We  have  here  every  thing  but  Nor.  16. 1869 
the  evidence  of  the  decree  itself  to  prove  the  union.     It  would  be  difficult  for      ^-^r^-' 
parties  sometimes  to  produce  their  decree;  and  not  having  it,  I  do  not  see^*™P^''' 
that  they  could  have  stronger  evidence  of  the  union  than  has  been  produced. 

LoBD  FuLLEBTON.  I  am  entirely  of  the  same  opinion.  In  fact,  it  appears 
to  me,  that  had  it  not  been  for  the  circumstance  of  these  parishes  being  called 
the  united  parishes  of  so  and  so,  there  would  have  been  no  case  at  all.  The 
&cl  that  for  two  centuries  there  has  been  only  one  minister,  forms  an  insu- 
perable objection  to  the  action. 

Lords  Cuninghame  and  Iyort  concurred. 

The  Court ''  recall  the  interlocutor  of  the  Lord  Ordinary  in  so  fiur  as  it  finds 
the  pursuers  liable  in  expenses  to  the  defenders ;  Find  no  expenses  due  to 
either  party,  and  decern.  Quoad  ultra  refuse  the  prayer  of  the  said  reclaiming 
note,  and  adhere  to  the  interlocutor  of  the  Lord  Ordinary  reclaimed  against.** 

Jame$  Macknight,  W.S.,  Porsners*  Agent. 

Tawse  and  Bonar^  W.S.,  Defenders*  Agents*        (J.  S.  M.) 


BUDGE  V.  BALFOUR  No.  5. 

IVocuB — JExpenus  of  Jury  TVial^Auditing  AccovniSt — ^The  Coart  will  not  anticipate  the 
peiiod  fixed  by  the  Act  of  Sederunt  for  taxing  accounts,  with  legard  to  any  particular 
item  of  these  accounts. 

A&Motmce  to  Witneuea, — A  dealer  in  farm  produce  is  not  entitled  to  the  allowance  of 
a  professional  witness. 

In  an  action  of  damages,  at  the  instance  of  a  tenant  against  his  landlord,  ist  Division. 

a  verdict  was  given  in  favour  of  the  pursuer,  who  was  also  found  entitled  to      

expenses.     Certain  witnesses  from  Orkney  having  asked  payment  of  the  pur-  Nov.  16. 1852, 
suer^s  agent,  whose  accounts  had  not  yet  been  taxed,  he  did  not  feel  safe  to  pay      ^""^r^*^ 
them  without  the  authority  of  the  Court.    The  Act  of  Sederunt  provides  forl°^^  ** 
a  remit  to  the  Auditor  only  upon  the  verdict  being  applied,  which  had  not 
yet  been  done.     In  these  circumstances 

N.  C  CampbeU  for  the  agent  disburser  now  moved  that  his  accounts  as 
regards  these  witnesses  be  taxed,  and  that  the  opposite  party  be  called  for  his 
interest. 

Potion  for  the  defender's  agent  objected  to  the  competency  of  this  proceed- 
ing, the  period  fixed  by  the  act  of  Sederunt  for  taxing  the  agent's  accounts  as  ^ 
in  a  question  with  the  opposite  party  not  having  arrived. 

The  Lord  President.  Is  there  any  precedent  for  the  Court  interfering  at 
this  stage  of  the  proceedings  T 

Lord  Fttllebton.  I  think  that  the  opposition  is  most  ungracious.  I  do  not 
•ee  what  interest  the  party  has  to  object. 

Lord  Iyort.  There  being  no  precedent  for  this  proceeding,  I  think  that 
the  motion  cannot  be  sustained ;  at  same  time,  the  party  acting  in  this  un- 
reasonable spirit  must  consider  that  the  Court  will  have  this  in  view,  and  if 
there  be  any  doubt  as  to  the  amount  paid,  that  must  ail  go  against  himself. 

Lord  Cuxingbams  concurred* 

Motion  disallowed. 


•>r.M' 
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KoT.  16. 1852.     In  thig  case  also  tlie  Court  refused  to  grant  an  allowance  to  a  dealer  in 
^"""Y"^      farm  produce  as  to  a  scientific  or  professional  person  in  the  meaning  of  the 
ttr?         A«t  of  Sederunt. 

Charles  Sptnce^  S.S.C.Y  Parsner's  Agent. 
Smith  and  Kmnear^  W.S.«  Defender's  Agents.        CJ.  S.  M.) 


No.  6.  MUntHEAD  and  ARTHUR  v.  M*EWAN. 

Rtferena  to  0afA--CommiMU>fi.---Circiiinstance8  in  which  a  commission  was  granted  to  a 
person  in  Anstralia  to  take  a  reference  to  oath. 

Ist  Division.        In  this  case  a  minute  of  reference  to  the  oath  of  the  pursuers  was  sustained 

in  Julj  last  and  commission  granted.    The  defender  proceeded  to  execute  his 

Nov,  16. 1862.  commission  by  examining  one  of  the  pursuers  who  resided  in  Glasgow,  when 
Arthur  v.  ^^  became  aware,  as  he  alleged,  for  the  first  time,  that  the  other  pursuer  was 
M'Ewan.         in  Australia. 

Pyper  for  the  defender  now  moved  for  commission  to  a  person  in  Australia 
to  take  the  oath  of  the  pursuer  resident  there. 

LogoHy  for  the  pursuers,  on  the  ground  that  it  appeared  to  be  the  desire  of 
the  defender  to  create  delaj,  moved  that  a  commission  should  be  granted  only 
on  the  condition  of  the  defender  being  ordained  to  make  payment  of  the  sum 
and  expenses  for  which  he  had  been  found  liable,  the  pursuer  finding  caution 
to  repay  in  the  event  of  the  Court,  on  advising  the  oath  for  the  pursuers,  find- 
ing it  af&rmative  of  the  reference* 

The  LoBD  President.  The  commission  was  granted  in  July  last,  without 
there  being  any  such  condition  attached  as  it  might  have  been  competent 
for  the  pursuers  then  to  have  moved  for. 

The  CouBT,  therefore,  granted  the  commission,  and  refused  the  pursuers' 
motion. 

Lockhart,  Morton^  Whitehead^  and  Greig^  W.S.,  Pursners'  Agents. 
Alexander  HamilUm^  W.S.,  Defender's  Agent.  (J.  S.  M.) 


Ko.  7.  TAYLOR  v.  GLASGOW,  PAISLEY,  and  ARDROSSAN  CANAL 

COMPANY. 

Bill  Chamber — Svippkmentary  Note  of  Suspension — Lis  alibi  pendens — Minute  of  Abandon- 
ment.^ A  note  of  suspension  and  interdict  was  brought  as  supplementary  to  a  previous  note 
which  had  been  passed,  but  to  which  the  respondents  had  stated  an  objection,  which  it  was 
intended  bj  the  supplementary  note  to  remove.  To  this  supplementary  note  an  objection 
was  taken  of  lis  alibi  pendens.  The  complainer  lodged  a  minute  offering  to  abandon  the 
previous  note  and  pay  expenses,  but  on  condition  that  the  supplementary  note  should  be 
passed  in  order  to  try  the  question  between  the  parties  i-^Held,  that  such  abandonment, 
although  conditional^  obviated  the  objection. 

Ist  Division.  This  was  a  note  of  suspension  and  interdict,  to  the  competency  of  which  an 
objection  was  now  taken  on  the  ground  of  Its  aiibi  pendens. 

Nov.  16. 1852.  An  arrangement  had  been  entered  into,  by  certain  parties  in  Paisley,  with 
^-^Y"^      the  Glasgow,  Paisley  and  Ardrossan  Canal  Company,  by  which  they  were 

Ta}lor  V.        allowed  to  form  a  tank  in  the  neighbourhood  of  the  Canal,  to  catch  the  sur- 

ley,  2ttd  Ar-    plus  water  flowing  out  of  it,  for  the  purpose  of  supplying  their  works  with 

drossan  Canal  ^.g^^gi.^ 

Company. 


w 
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Subsequent  to  the  above  agreement,  the  suspender,  Taylor,  acquired  right  i^qt.  16. 1852.. 
to  a  share  in  the  Canal  Company,  and  presented  a  note  of  suspension  and  in-      "^-^y"^ 
terdict  to  prevent  the  operations  under  the  agreement  being  carried  into  effect,  Taylor  v. 
as  being  ult^a  vires  of  the  Canal  Company,  and  for  other  reasons.     Answers  i^^nd  Ai*^ 
were  lodged  by  the  Canal  Company,  in  which  they  stated  objections  to  thedrossan  Canal 
complainer's  tide.     The  Lord  Ordinary  on  the  BiUs,  (FuUerton),  passed  the^^P*"^- 
note,  but  refused  the  interdict  in  hoc  statu. 

In  these  circumstances  the  complainer  presented  a  supplementary  note  of 
suspension  and  interdict,  with  a  view  to  obviate  the  objection  to  his  title, 
and  in  order  to  its  being  conjoined  with  the  original  note  of  suspension 
and  interdict  depending  before  the  Court.  The  Canal  Company  lodged 
answers,  and  pleaded  that  the  action  ought  to  be  dismissed  in  respect  of 
lis  pendens*  The  Lord  Ordinary,  (Anderson),  having  heard  parties,  "  allows 
the  complainer  to  lodge  a  minute  .  .  .  abandoning  the  original  process  of 
interdict."  The  following  minute  was  lodged : — ^'  Deas  for  the  complainer 
stated  that  on  this  note  being  passed  and  sustained  as  a  separate  and  indepen- 
dent note  of  suspension  and  interdict,  he  was  willing  to  pass  from  and  withdraw 
the  original  note  of  suspension  and  interdict  therein  referred  to,  and  to  pay  the 
respondent's  expenses  incurred  in  opposing  that  note,  subject  to  taxation  in 
usual  form ;  and  he  accordingly  agreed  and  became  bound  to  do  so  by  a  note  or 
minute  to  be  lodged  in  that  application  so  soon  as  the  interlocutor  passing  and 
sustaining  this  present  note  of  suspension  and  interdict  should  become  final." 

The  Lord  Ordinary,  '*in  respect  of  the  complainer's  minute,  passes  the 
note  and  refuses  the  interdict." 

The  respondents  reclaimed. 

N.  C  Campbell  and  Penney  for  the  reclaimers.  The  only  ^question  is, 
whether  this  minute  is  an  abandonment  of  the  previous  case.  There  must  be 
an  abandonment  of  the  previous  case  before  this  case  can  go  on.  The  aban- 
donment in  the  minute  is  conditional,  and,  therefore,  no  abandonment  at  all ; 
Magistrates  of  Edinburgh,  16th  Dec.  1824,  3  S.  and  D.  403  ;  Crawford,  2d 
June  1829,  7  S.  and  D.  692  ;  M'Neilly  7th  Feb.  1828 ;  6  S.  and  D.  497  ; 
Shand,  p.  200-499  ;  M'Indoe,  7th  Dec.  1826,  6  S.  92 ;  Stewart,  21st  June 
1836,  14  S.  989  ;  Wood,  4th  Dec.  1823,  2  S.  555  ;  Howie  v.  McGregor,  1st 
Feb.  1828,  6  S.  and  D.  475. 

Deas  was  for  the  respondent. 

The  LoKD  President.  I  have  some  difficulty  in  point  of  form.  If  we 
sustain  this  supplementary  suspension,  while  the  other  note  is  not  abandoned, 
we  are  virtually  repelling  the  plea  of  Us  aUbi  pendens. 

Lord  Fullebton.  I  am  inclined  to  agree  with  the  doubts  raised  by  the 
Lord  President  as  to  form.  If  Taylor  is  to  abandon  the  first  note,  he  must 
abandon  it  out  and  out.     He  is  not  entitled  to  tack  to  it  a  condition. 

Lord  Ivort.  I  see  the  grounds  on  which  the  Lord  President  places  his 
doubts,  but  I  am  inclined  to  agree  with  the  Lord  Ordinary.  If  this  consti- 
tutes Us  cUibi  pendens,  it  is  because  the  merits  of  the  two  applications  are  the 
same.  If  that  be  so,  and  the  only  objection  to  the  passing  of  the  second  note 
is  that  the  first  stands  in  the  way,  is  it  not  a  sufficient  answer  to  say  that  the 
first  shall  be  taken  out  of  the  way  ?     Looking  to  the  first  application,  1  see 
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Not.  16. 1852.  that  it  was  passed  on  the  merits.    Then  comes  this  second  suspension.    This  is 
^— r^      to  cure  the  objection  to  title  in  the  first.    The  title,  therefore,  is  the  only  thing 

Taylor  ».         that  is  between  the  parties,  because  we  must  hold  that  the  merits  are  identical. 

ley  and  Ar-     I*^  ^^  question  of  title,  therefore,  is  it  not  enough  for  the  suspender  to  saj, 

drossan  Canal  I  shall  take  the  first  note  out  of  the  waj,  if  jou  will  put  me  in  the  same 
^?^7'       position  as  I  was  before  as  to  the  merits  1 

Now,  as  to  this  matter  of  Us  alibi  pendens  in  the  Bill-Chamber,  I  have 
some  difficulty  how  far  it  can  avail.  Suppose  the  first  note  had  been  re- 
fused. The  second  could  not  have  been  refused  on  the  ground  o^  res  judicata^ 
and,  if  so,  is  the  first  Us  cUibi pendens  to  the  extent  of  excluding  the  second  while 
it  stands  T  But  not  feeling  that  I  should  be  disposed,  if  that  matter  was  before 
the  Court,  to  sustain  a  plea  of  res  judicata^  how  can  I  hold  that  in  a  question 
where  the  title  alone  is  concerned,  there  is  lis  cUibi  pendens  f  Then,  if  the 
title  be  different,  where  is  the  lis  pendens  where  I  bring  a  new  suspension  ? 
If  there  be  any  difficulty  as  to  the  word  supplementary,  let  it  be  struck  out, 
and  let  this  one  stand  on  its  merits ;  but  if  the  party  will  stand  on  the  bare 
objection  of  Us  pendens,  not  going  into  the  question  of  the  merits,  it  is  strain- 
ing the  matter  too  far  not  to  allow  the  suspension  to  pass,  the  first  being 
abandoned. 

Lord  Cunikohajie.  Looking  to  the  minute  of  abandonment,  I  consider 
nothing  could  be  expressed  in  more  explicit  terms  than  it  is.  The  party  is 
bound  by  it,  and  it  is  satisfactory  and  complete. 

The  Lord  President.  Having  heard  the  opinion  which  has  fallen  from 
Lord  Ivory,  I  am  not  disposed  to  press  my  doubts.  I  should  have  thought  it 
a  less  difficult  case  if  there  had  been  no  minute  at  all. 

The  Court,  therefore,  '<  refuse  the  prayer  of  the  reclaiming  note,  and 
adhere  to  the  interlocutor  of  the  Lord  Ordinary  reclaimed  against" 

Alexander  iVeitrne,  S.S.C,  Reclaimers*  Agent. 

John  Martin,  W.S.,  Saspender*s  Agent.  (J.  S.  M.) 


Not.  16. 1852.  THE  COURT. 

This  day  Lord  Wood  took  his  place  on  the  bench  of  the  Second  Division 
of  the  Court  in  room  of  Lord  Medwtn  resigned. 


1st  Division. 


HENDERSON  v.  JAFFRAY. 
No.  8. 

Act  18  and  14  VicL  c  86,  see.  1 1— -/Vocess — Interlocutor — Reclaiming  Note. — A  reclaiming 
note  against  a  finding  of  expenses,  (the  judgment  on  the  merits,  contained  in  the  same  in- 
terlocutor, being  acquiesced  in),  does  not  require  to  be  lodged  within  the  ten  da^s. 

The  Lord  Ordinary  had  pronounced  an  interlocutor,  which  disposed  both 

of  the  merits  and  the  expenses,  only  the  latter  finding  was  reclaimed  against. 

^      -g  -g_g      The  respondent  objected  to  the  competency  of  the  reclaiming  note,  on  the 

.'^  [^      ground  it  was  not  against  an  interlocutor  disposing  of  the  merits  of  the  cause, 

Henderson  v.  and  ought  to  have  been  presented  within  ten  days,  under  the  11th  section  of 

Jafiray.  ^he  Court  of  Session  Act. 

The  Court  held  that  the  interlocutor  was  one  and  indivisible,  in  regard  to 
the  number  of  reclaiming  days.    The  object  of  the  enactment  was  to  prevent 


I 
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undue  delajr  in  reclaiming  apon  incidental  points,  before  the  merits  were  dis-Noy.  16. 1852. 
posed  of.     Here  the  judgment  on  the  merits  being  acquiesced  in,  the  expense^      ^*V"*^ 
were  the  onlj  remaining  point.    Objections  repelled.  Hendereon  v. 

Giffordy  for  reclaimer ;  Logan^  for  respondent. 

Party  Fnrsaer,  Agent. 

R,  ArthiT,  Agent  for  Defender.  (W.  H.  T.) 


No.  9. 
STEWABT  and  Others,  (Trustees  of  the  deceased  James  Robertson),  v. 

JOHN  ROBERTSON,  Senior,  and  JOHN  ROBERTSON,  Junior. 

(ktih  of  rtferenee^Intrinaic  and  fxfrnutc.— Deposition  in  a  defender's  oath  of,  reference 
held  extrinsic,  and  the  oath  held  to  be  negmtiye,  though  it  involved  a  statement,  that  the 
debt  in  question  had  been  settled. 

This  was  an  action  for  payment  of  the  contents  of  a  promissory  note  granted  ^^  Division. 
bj  the  elder  of  the  two  defenders,  to  the  deceased  James  Robertson,  his 
brother,  for  a  loan  of  L.200.    The  portion  of  the  case  in  which  the  younger       *     * 
defender  was  concerned,  need  not  be  noticed.  Stewart  and 

In  defence,  it  was  stated,  inter  aUa,  that  the  debt  had  been  long  ago  settled.  Others  v. 

The  pursuers  referred  to  the  oath  of  the  defenders.  Robertson,  Ac 

In  taking  the  deposition  of  John  Robertson  senior,  after  the  deponent  had 
admitted  the  constitution  of  the  debt  against  him,  and  after  some  questions  in 
r^ard  to  the  payment  of  interest,  the  following  question  was  put, — '*  Whether 
the  principal,  or  L.200,  the  sum  in  the  said  note,  was  paid  by  you  to  your 
said  brother,  and  how  and  when  ?"  Answered — "  That  the  note  was  settled 
in  1 847 :  That  it  was  settled  in  this  mode ;  mj  brother  had  a  property  in 
Conpar- Angus,  which  I  purchased  from  him  at  L.600,  and  he  gave  me  a 
mandate  to  sell  it  to  the  Midland  Railway,  for  which  it  was  required :  That 
the  price  to  be  paid  by  the  Railway  Company  was  finally  fixed  at  L.900,  out 
of  which  by  expenses  was  reduced  to  L.870,  some  odd  shillings :  That  when 
the  money  was  paid,  my  brother  got  his  L.600,  and  L.200  for  the  promissory- 
note  libelled,  and  the  balance  my  brother  retained,  saying  it  was  all  one, 
seeing  my  family  would  get  what  money  was  left  by  him :  That  the  whole 
sum  of  L.870  was  paid  to  my  brother,"  &c.  &c.  Further  interrogated,  de- 
pones— '^  I  did  not  get  up  the  promissory -note  from  my  brother,  because  the 
transaction  was  settled  in  the  office  of  Mr  A.  Robertson,  Blairgowrie,  and  my 
brother  was  then  residing  at  the  Tower  of  Lethendy  ;  and  I  never  troubled 
myself  about  the  matter,  nor  asked  my  brother  about  the  bill  at  any  time." 

The  Lord  Ordinary  found  **  That  the  facts  and  circumstances  deponed  to 
by  John  Robertson  senior,  in  regard  to  the  payment  of  the  debt,  are  extrinsic 
of  the  subject  matter  of  the  reference  :  That  the  depositions  are  affirmative  of 
the  reference  as  regards  the  defender,  John  Robertson  senior ;"  and  decerned 
against  him  in  terms  of  the  libel. 

The  defender,  John  Robertson  senior,  reclaimed. 

PaUon  and  Deae  for  reclaimer.  The  statements  in  the  oath  that  '^  the  note 
was  settled  in  1847,"  and  ''my  brother  got  (his  L.600  and)  L.200  for  the 
promissory-note  libelled,"  are  intrinsic  and  negative  of  the  reference.  The 
eomplicated  statement  of  the  mode  of  payment  might  no  doubt  be  held  ex- 
trinsic, but  it  was  simply  superfluous,  having  been  forced  from  the  deponent 
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Nov.  16.  idd3;.l>y  th^  qfi^tioDa  put,  and  could  not  afied  the  Bubstantial  result,  which  was, 

=— v-^      that  the  debt  .was  no  longer  resting  owing. 
Stewart  and         Solicitor- General  for  respondent.     The  pursuer  argued  that  the  statement  of 

Kobertfion  &c.^^^^.?»^?°^^^^'^  ®^  ^^®  ^®^'»  °^^  ^°  ^®  natural  and  direct  way,  but  by  a  sepa- 
rate* ti^nsaction  involving  a  sale  of  heritage,  which  could  be  proved  cUiundey 
copld  not  be  received  as  intrinsic  and  n^ative ;  and  referred  to  Ersk.  lY. 

The  Lord  Justice-Clerk  and  Lord  Murray  held  the  statements  to  be 
extrinsic  of  the  reference.  They  referred  to  a  separate  transaction,  of  which 
the  pursuer  had  no  previous  warning,  and  which  might  have  formed  the  sub- 
ject of  a  separate  oath  in  a  separate  action,  besides  admitting  of  being  proved 
by  other  means.  If  they  were  allowed  to  prevail,  there  could  be  no  limit 
drawn,  and  no  safety  in  making  a  reference  to  oath. 

Lord  Cockburk  differed.  The  natural  way  to  pay  a  bill  for  L.200  was 
to  take  L.200  and  give  it  to  the  creditor.  The  defender  here  said  in  his  oath 
that  he  had  done  so.  They  then  press  him  as  to  how  he  came  to  have  L.200 
— ^'  how  and  when  1**  The  pursuer  could  not  make  the  deposition  extrinsic 
by  forcing  the  defender  to  give  a  long  story. 

The  Court  adhered. 

George  Munro,  S.S.C.,  Pursuers'  Agent. 

IsacK  Anderson^  S.S.C.,  Defenders*  Agent.  (W.  H.  T.) 


No.  10.  T.  G.  MURRAY  curator  bonis  for  John  Ferrier,  W.S.,  Petitioner. 

Lunaticj  English  Committee  of— Curator  Bonis — Scotch  heritable  estate. — Circumstances 
in  which  the  Court  authorised  the  proceeds  of  an  heritable  estate  in  this  country  belonging 
to  a  lunatic  resident  in  England,  and  who  had  no  curator  bonis  to  take  charge  of  his  estate 
in  Scotland,  to  be  paid  over  to  the  committee  appointed  under  an  English  commission  of 
lunacj. 

2d  Division.        The  petition  in  this  case  set  forth  that  Mr  Ferrier  had  been  appointed  in 
1824  curator  bonis  on  the  heritable  estate  of  William  Conway  Campbell,  only 

Nov.  16. 1852. gon   of  the  deceased  Lord  William  Campbell.     That  this  heritable  estate 
'"■'V*^      merely  consists  of  certain  superiorities  in -Argyllshire,  the  general  estate  of 

PetiSoner.  William  Conway  Campbell  being  in  England  and  the  Colonies,  and  then  under 
the  management  of  the  Duke  of  Argyll  and  Lord  John  Campbell  under  an  Eng- 
lish commission  of  lunacy.  That  Mr  Ferrier  entered  upon  the  management  of 
these  superiorities,  granted  entries  to  vassals,  and  continued  to  discharge  the 
duties  of  his  office  until  he  himself  became  incapable  to  manage  his  own  affairs, 
and  in  consequence,  the  petitioner  was  on  18th  July  1851,  appointed  curator 
bonis  upon  the  estate.  That  on  Mr  Ferrier  s  accounts,  which  had  been  reported 
upon  and  approved  of,  there  remained  a  balance,  exclusive  of  commission,  of 
L.369  :  16  :  6,  in  favour  of  the  estate,  which  had  been  consigned  in  the  RoyaF 
Bank  of  Scotland  under  direction  of  the  Accountant  of  Court. 

The  petition  proceeded  to  state  that  William  Conway  Campbell  remained 
a  lunatic,  and  is  resident  in  England,  and  that  the  Duke  of  Argyll  and  Lord 
John  Campbell  having  both  deceased,  a  commission  of  lunacy  and  appoint- 
ment had  now  been  made  in  favour  of  certain  other  parties,  and  that  na 
separate  curator  bonii  had  been  appointed  for  the  management  of  the  said 
William  Conway  CampbeH's  heritable  estate  in  Scotland.  • 
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The  petition  therefore  prayed  that  the  accounts  of  the  management  mightNov.  16  1852. 
be  remitted  to  the  accountant  and  approved  of,  '^  and  thereafter  on  .receijing      ^*"y"*^ 
euch  report  to  approve  of  the  accounts,  and  of  the  mianagement,  aJid  to^^™y»  i 

authorise  the  petitioner  to  pay  over  the  balance  which  shall  be'  due  i^reop, 
to  the  parties  acting  under  the  before  mentioned  commission  of  lunacy,  aiid 
to  exoner  the  said  John  Ferrier  and  his  estate  of  his  said  act  of  curatory ;  and 
to  grant  warrant  to,  and  ordain  the  Clerks  of  Session  or  custodiers  thereof, 
to  deliver  up  the  said  John  Ferrier's  bond  of  caution." 

Lord  Justice-Clerk.  This  is  an  unusual  proceeding,  but  in  the  circum- 
stances, and  as  the  sum  is  not  large,  I  think  we  may  allow  what  is  here 
asked. 

The  other  Judges  concurred,  and  the  Court  pronounced  an  interlocutor,  by 
which  they  authorised  the  money  to  be  paid  to  the  commissioners  aforesaid, 
under  deduction  of  the  expense  of  this  application  for  exoneration  and  proceed- 
ings connected  therewith,  and  on  production  of  a  discharge  by  the  commis- 
sioners in  favour  of  Mr  Ferrier  and  his  curator  bonis^  their  Lordships  exoner 
Mr  Ferrier  and  his  estate  of  the  act  of  curatory  in  his  favour,  and  grant  war- 
rant to,  and  ordained  the  custodier  of  the  bond  of  caution  to  deliver  up  the 
same  to  Mr  T.  G.  Murray,  and  decerned. 

T.  G.  Murray,  W.S.,  Agent.  (R.  S.) 


DICK  V.  BORROWS.  No.  1 1. 

Bankruptcy — Divesting  of  Bankrupt — Diligence, — ^A.  was  seqaestrated  and  a  tnustee  ap- 
pointed, who  proceeded  to  TCalise  and  sell  the  estate,  which  was  purchased  by  B.  .  .  . 
B.  oonvejed  the  whole  in  favour  of  the  bankrupt's  wife,  excluding  the  husband's  jus  mariti 
And  ri^t  of  administration.  Afterwards  C,  a  creditor  who  had  obtained  a  decree  in  absence 
against  the  bankrupt  prior  to  the  sequestration,  proceeded  to  recover  by  a  poinding,  and 
carried  off  certain  effects ;  whereupon  B.'s  disponee  applied  to  the  Sheriff  to  have  the 
effects  restored,  and  having  obtained  decree,  charged  C.  accordingly: — Held  in  a  suspension 
of  that  charge,  that  the  bankrupt  had  been  completely  dirested  by  the  sequestration,  that 
the  diligence  was  therefore  irregular,  and  that  the  poinded  effects  must  be  restored. 

This  was  a  suspension  of  a  charge  on  an  extract  interim-decree  of  the  2^  Division. 

Sheriff  of  Lanarkshire,  by  which  Dick  was  charged  to  restore  to  the  respon-      

dent,  Mrs  Marian  Angus  or  Borrows,  wife  of  Jeremiah  Borrows,  baker  in  Nov.  16. 1852. 
Glasgow,  certain  effects,  which  she  alleged  the  suspender  had  wrongously      ^— v^ 
poinded.  I>ick  v. 

The  material  facts  were  these : — On  the  24th  February  1848,  the  estate  of 
Jeremiah  Borrows  was  sequestrated  under  the  Bankrupt  Act,  2  and  3  Vict, 
c.  41,  by  the  Lord  Ordinary  on  the  Bills,  and  William  M'Lean,  accountant 
in  Glasgow,  elected  and  confirmed  interim  factor  and  trustee.  M*Lean  pro- 
ceeded to  realise  the  estate,  and  convert  the  same  into  cash  for  behoof  of 
Borrows'  creditors,  and  he  accordingly  inventoried  and  valued  the  bankrupt's 
household  and  bake-house  furniture,  and  thereafter  offered  the  same  for  sale. 
Whereupon  Arthur  Connor,  surgeon  in  Glasgow,  the  brother-in-law  of  the 
respondent,  Mrs  Borrows,  purchased  the  said  furniture  from  McLean,  the  trus- 
tee, paid  the  price  to  him,  and  thereafter  took  possession  of  the  same.  Con- 
nor then  conveyed  the  furniture  to  Mrs  Borrows,  excluding  her  husband's 
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Not.  16. 1852.^*tM  manti  and  right  of  administration,  and  declaring  that  it  should  not  be 
^**"Y^*'  attachable  for  her  husband's  debts  or  deeds,  but  should  be  her  own  exclusive 
Dickv.  property,  and  under  her  own  control,  conform  to  assignation  executed  bj 

"^^^        Connor,  dated  the  29th  day  of  April  1850. 

It  appeared  that  in  January  1848,  and  prior  to  the  sequestratiofi  of  Jere- 
miah Borrows,  Dick  obtained  decree  in  absence  before  the  Sheriff  against  him 
for  various  sums,  amounting  to  L.84,  12s.  or  thereby,  which  decree,  however, 
it  was  averred,  had  been  opened  up.  The  record  for  the  suspender,  Dick, 
then  sets  forth,  inter  aUa,  the  following  averment : — "  Mr  Borrows  was  un- 
able  to  carry  a  settlement  by  composition  with  his  creditors,  at  least  he  pre- 
tended to  be  80,  and  continued  to  carry  on  business,  both  as  a  coal  master 
and  baker  as  before,  retaining  his  whole  household,  shop,  and  bake-house 
furniture  and  utensils,  (an  inventory  and  valuation  of  which  had  been  taken 
by  the  interim-factor),  and  for  which,  deducting  the  rent  of  his  premises  and 
other  preferable  debts,  he  settled  with  Mr  McLean,  the  trustee,  either  directly 
or  indirectly."  The  poinding  took  place  in  June  1850,  and  the  poinded  effects 
were  shortly  thereafter  removed  from  Borrows*  premises. 

In  these  circumstances  it  was  pleaded  for  Dick,  that  the  furniture  and 
effects  in  question  were  liable,  on  the  ground  of  possession  and  reputed 
ownership,  to  be  attached  or  poinded  by  him  on  his  decree,  as  the  property  of 
his  debtor  Borrows ;  and  that  the  conveyance  by  Connor  to  Mrs  Borrows 
was  simulate  and  illegal,  and  could  not  be  set  up  against  his  diligence. 

For  Mrs  Borrows  it  was  contended, — That  her  husband  having  been 
divested  of  the  furniture  and  effects  by  the  sequestration,  and  the  trustee  hay- 
ing sold  them  to  Mr  Connor,  and  Connor  having  taken  possession  and  trans- 
ferred them  to  the  respondent,  exclusive  of  her  husband's  jus  mariti^  they 
were  not  subject  to  Dick's  diligence. 

The  Lord  Ordinary  (Rutherfurd)  pronounced  the  following  interlocutor : — 
*^  Repels  the  reasons  of  suspension  ;  finds  the  letters  and  charge  orderly  pro- 
ceeded, and  decerns ;  finds  the  chargers  entitled  to  expenses  in  this  Court ; 
appointsanaccount  thereof  to  be  given  in  ;  and  remits  to  the  Auditor  to  tax 
and  report ;  reserving  to  the  parties  to  proceed  in  the  Court  below." 

Dick  reclaimed. 

PatHson  and  Moncre^^  for  reclaimer,  contended  that  the  facts  did  not  pre- 
vent his  proceeding  with  his  diligence,  and  that  the  effects  in  question  had 
been  properly  poinded. 

Dtasy  with  whom  Cook^  for  the  respondent,  argued, — ^That  the  &cts  ad- 
mitted on  the  record  by  Dick  put  him  out  of  Court.  Here  was  an  attempt  to 
proceed  by  private  diligence,  irrespective  of  the  sequestration,  and  at  the 
same  time  to  claim  the  benefit  of  the  latter.  Counsel  read  the  averments 
from  the  record  before  mentioned,  and  contended  that  it  destroyed  the  sus- 
pender's whole  case. 

The  Court  were  of  this  opinion.  The  suspender,  by  his  averments  and 
pleas,  had  deprived  himself  of  all  right  to  proceed,  as  he  had  here  attempted 
to  do.  The  passage  from  the  record  to  which  the  attention  of  the  Court  had 
been  directed,  annihilated  the  suspender's  whole  case.  From  his  own  state- 
ments it  clearly  appeared,  that  Borrows  the  bankrupt  had  been  completely 
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divested,  and  that  the  fbrniture  and  effects  had  been  validly  conyeyed  to  Mrs  Not.  16. 1852. 

Borrows.     Their  Lordships,  therefore,  adhered  to  the  interlocutor  of  the      """^v^*" 

Lord  Ordinary,  and  found  the  chargers  entitled  to  additional  expenses.  ^'^^^  ^' 

Borrows. 

James  Bell,  S.S.C.,  Agent  for  Dick. 

Thomm  Sprat^  W.S.,  Agent  for  Mrs  Borrows.  (R.  S.) 


A  V.  B.  No.  12. 

Cautkm,  Bond  of'^Ertuure — rtWafibn.— Where  the  words  "us"  and  "onr,"  in  the 
obligmtorj  clause,  in  the  attestation  on  the  back  of  a  bond  of  caution,  were  written  on  an 
ensure,  the  Court  refused  to.  hold  that  there  was  a  material  ntiation,  and  sustained  the 
bond. 

This  was  a  suspension  of  a  charge  at  the  instance  of  one  of  the  attestors  to  2d  Dirision. 

a  bond  of  caution,  on  the  ground  that  the  attestation,  written  on  the  back  of      

the  bond  of  caution  therein  mentioned,  was  erased  and  vitiated  th  essentialibna*  ^^^'  ^^*  ^^^ 
The  attestation  bore  as  follows : — **  We  A.  B.  and  C.  D.  do  hereby  not  only 
eertify  and  attest  the  sufficiency  of  the  within-designed  E.  F.  as  cautioner, 
in  manner  within  expressed,  but  also  bind  and  oblige  us,  ofb  heirs,  executors 

and  soocessors as  cautioners  and  surety  subsidiarie  along 

with  him  for  the  within-designed  complainer,  in  manner  within  specified." 
Then  followed  a  clause  of  registration  of  the  attestation,  along  with  the  bond, 
in  terms  of  the  clause  of  registration  therein  contained,  and  a  testing  clause. 
The  words  ^^us"  and  ^^our''  in  the  above  clause  appeared  to  have  been 
written  on  an  erasure ;  the  words  appeared  to  have  been  originaUy  '^  me"  and 
^  my,"  and  the  writer,  by  erasing  and  altering  the  form  of  the  letters,  had 
contrived  to  convert  the  "  me"  and  "  my"  into  "  us"  and  *•  our."  There  was 
no  declaration  referring  to  the  alleged  erasure  in  the  testing  clause. 

The  complainer  therefore  pleaded  that  there  was  a  fatal  vitiation,  and  that 
the  charge  and  whole  grounds  and  warrants  thereof  ought  to  be  suspended. 

The  respondent's  plea  was,  that  there  was  no  vitiation  th  essentiaUhus  of  the 
attestation,  and  that  the  statutes  relating  to  the  solemnities  of  deeds  did  not 

apply. 

The  Lord  Ordinary  (Fullerton)  refused  the  note,  and  found  the  complainer 
liable  in  expenses.  His  Lordship  observed  in  the  note  to  his  interlocutor, 
that  on  looking  at  the  attestation  he  could  not  satisfy  himself  that  there  was 
mny  erasure. 

The  suspender  reclaimed. 

Deas  for  the  reclaimer.  There  is  here  plainly  a  vitiation,  a  serious  altera- 
tion, and  this  has  the  same  effect  as  an  erasure.  Could  not  other  words  have 
been  written  there  which  would  have  altered  the  import  of  the  document  T 
The  Court  have  been  very  strict  in  such  cases  of  late,  and  to  sustain  this 
attestation  would  be  going  very  far.  .This  is  not  the  case  of  an  ordinary 
BfCtion  at  all,  but  a  chai^  on  a  bill,  a  question  of  summary  diligence.  For 
the  foundation  of  diligence  a  document  must  be  faultless.  See  cases  of 
M^BostiSy  2d  March  1850  ;  Hamilton^  1st  December  1824  ;  Forhes^  4th  March 
1847  ;  Brtwn,  9th  February  1849  ;  Burleigh,  20th  July  1848, 

Maefarkme,  for  the  respondent,  was  not  called  on. 

LoKD  JusmcK-Ci*RK.    I  am  not  satisfied  that  there  is  any  vitiation  here ; 
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•  ^ 


KoT.  16. 1852:'bttt  assuming  that  there  is  a  vitiation,  there  is  a  plain  distinction  between  the 
^-^Y^-^      cases  referred  to  by  Mr  Deas  and  the  present    These  cases  relate  to  judiciid 
A.  17.  B,  writs  to  be  used  by  the  parties  obtaining  them.    This  is  the  case  of  a  bond  of 

caution,  and  in  a  different  situation  altogether. 

Lord  Cockburn.  I  am  of  the  same  opinion.  I  am  not  satisfied  that 
there  is  any  erasure  or  vitiation  here  at  all.  The  "us"  and  "  our"  are  just 
not  well  written. 

The  Court  adhered ;  found  the  reclaimer  liable  in  additional  expenses,  and 
remitted  to  the  Lord  Ordinary  on  the  Bills  to  decern  for  the  same  as  taxed. 

(R.  S.) 


No.  13.  FERGUSON  v.  FERGUSON  and  Others. 

11  and  12  Victj  c.  36 — Entail  Amendment  Act— prokibitortf  clause — order  of  successions^ 
irritancy, — Where  the  prohibitory  clause  in  an  entail  is  not  duly  fenced  as  lespects  the 
prohibition  against  altering  the  order  of  succession  with  irritant  and  resolutive  clauses,  the 
clause  is  defectiye,  and  the  entail  invalid  in  regard  to  aU  the  prohibitions  therein  con* 
talned. 

1st  Division.        This  was  an  action  of  declarator,  brought  at  the  instance  of  Robert  Fergu- 
son,  Esquire,  heir  in  possession  of  the  entailed  estates  of  Raith  and  Others, 

Not.  18. 1852.  against  James  Ferguson  and  Others,  heirs  of  entail  called  to  the  succession 
^^"Y'*^      after  the  pursuer.     These  estates  are  entailed  upon  the  same  series  of  heirs 

FereSson,  &c.  ^^  *^^  dispositions  and  deeds  of  tailzie,  executed  in  1768  and  in  1829  res- 
pectively. The  estates  were  transferred,  by  Act  of  Parliament,  to  trustees, 
for  the  purpose  of  selling  so  much  of  them  as  might  be  necessary  to  pcy  the 
debts  of  the  late  Robert  Ferguson  of  Raith.  John  Dundas,  Esq.,  C.  S., 
in  the  sole  surviving  trustee.  The  action  concludes  to  have  it  found  and  de- 
clared^ that  the  entail  is  defective,  in  respect  that  the  prohibition  against 
altering  the  order  of  succession  inserted  in  the  deeds  of  tailzie  is  not  duly 
fenced  with  valid  and  effectual,  irritant  and  resolutive  clauses,  and  that  there- 
fore, in  terms  of  the  11  and  12  Vict.  c.  36,  it  shall  be  deemed  and  taken 
to  be  invalid  and  ineffectual,  in  regard  to  all  the  prohibitions  therein  con- 
tained, and  that  upon  the  pursuer  making  payment  of  the  debts  and  expenses 
affecting  the  estates  vested  in  Mr  Dundas  as  trustee,  Mr  Dundas  shall  be 
bound  to  convey  the  same  to  him  and  such  series  of  heirs  as  he  shall  ap- 
point, freed  from  the  prohibitions  and  fetters  of  the  entail,  and  that  he  has  all 
the  rights  thereto  of  an  ordinary  fee  simple  proprietor.  The  clause  referred 
to  is  as  follows  :— • 

'<  That  it  shall  no  ways  be  lawful  for  any  of  the  said  heirs  of  tailzie,  nor  to 
their  heirs  who  shall  have  the  right  of  succession,  severally  to  alter  or  infringe 
this  present  destination  and  tailzie,  nor  the  order  and  course  of  succession 
hereby  appointed,  nor  to  give,  grant,  sell,  or  alien,  or  dispose  the  lands,  ba- 
rony s,  and  others  particularly  and  generally  above  disponed,  or  any  part  or 
portion  thereof,  either  irredeemably  or  under  reversion,  or  to  grant  woodsets 
or  infeftments  of  annualrents  furth  thereof,  or  to  affect  the  said  lands  with  any 
servitudes  or  other  burthens,  or  to  let  tacks  for  any  longer  time  than  nineteen 
years  or  the  setter's  lifetime  in  his  or  their  option,  but  not  under  the  usual 


No.  13.  COURT  OF  SESSION.  A1.      - 


and  true  rent,  neither  shall  it  be  lawful  for  them  or  any  of  them,  nor  in  th^ir  ijToV.  18.  1852. 

or  either  of  their  powers  to  contract  debts,  or  to  grant  any  security  or  obliga-      v^^y^i-^ 

tion  for  the  same  upon  which  any  decree  of  adjudication  may  follow,  nor  to  Fergason  v. 

do  any  other  act  or  deed  civil  or  criminal  whereby  the  said  lands  baronys    ®''P"*^**» 

and  others  foresaid  or  any  part  thereof  may  be  adjudged  or  any  other  manner 

of  way  evicted  or  forfited  by  or  from  them  or  either  of  them,  or  by  which 

the  order  of  succession  hereby  established  may  any  way  be  hindered  or  altered 

or  intermpted  in  prejudice  of  the  said  succession  or  of  those  who  by  virtue 

thereof  shall  then  have  right  to  succeed  declaring  that  if  the  said  heirs  of 

tailzie  or  any  of  them  shall  contraveen  or  do  in  the  contrary  hereof  either 

by  disponing  the  estate  or  any  part  thereof  by  contracting  of  debts  by  which 

adjudications  may  follow  or  by  doing  any  other  act  or  deed  civil  or  criminal 

whereby  the  said  estate  or  any  part  thereof  may  be  judged  or  evicted  in  any 

manner  of  way  then  and  in  either  of  these  cases  the  said  debts   and  deeds 

and  all  and  every  one  of  them  shall  not  only  become  ipso  facto  void  and  null 

in  so  far  as  concerns  the  lands  baronys  and  others  foresaid  so  that  they  shall 

not  be  affected  therewith  in  prejudice  of  the  next  heirs  who  are  to  succeed 

seeing  these  presents  are  made  with  the  provisions  above  specified  and  not 

otherwise  but  also  the  contraveener  shall  ammitt  and  lose  all  right  and  title 

to  the  s^  lands  baronys  and  others  above  expressed,''  &c. 

Hie  Loi*d  Ordinary  (Wood)  '^  Finds,  decerns,  ordains,  and  declares  in  terms 
of  the  conclusion  of  the  libel,  but  finds  no  expenses  due." 

The  defenders  reclaimed. 

Makkmd^  for  the  reclaimers.  From  the  peculiar  manner  in  which  this  clause 
is  worded,  it  is  asdmilated  to  the  case  of  the  Roxburgh  entail.  The  conclud- 
ing portion  of  the  clause  is  satisfactorily  referred  to  in  the  irritant  and 
resolutive  clauses ;  Rowe  v.  Monypenny^  9th  February  1837. 

LosD  Iyobt  suggested  that  it  had  not  yet  been  decided  that  the  prohibi- 
tions against  altering  the  order  of  succession  required  any  irritant  and  resolu- 
tive daoses  in  a  question  inter  hceredes,  ' 

T.  Mackenzie  and  Dundas^  for  the  respondents,  referred  to  the  case  of  Cun- 
ynghamey  9th  March  1852,  as  practically  deciding  die  necessity  for  having 

sQch  clauses. 

The  LoBD  Pbesidemt.  A  prohibitory  clause  that  is  not  fenced  is  not 
effectuaL  It  may  be  so  to  some  purposes,  but  being  so,  it  is  defective. 
As  to  the  reference  to  the  prohibitory  clause  in  the  irritant  and  resolutive 
clauses,  I  think  the  case  falls  within  the  rule  of  the  other  cases  that  have 
been  decided.  The  prohibitory  clause  here  is  quite  complete ;  the  irritant 
clause  is  on  the  principle  of  enumeration.  There  are  four  matters  that  are 
prohibited ;  there  are  only  three  set  forth  in  the  irritant  clause,  and  therefore 
I  most  hold  it  to  be  a  defective  clause :  and  if  that  be  so,  I  think  that  the  « 
prohibitory  clause  altering  the  order  of  succession  being  not  fenced  by  irritant 
and  resolutive  clauses  is  therefore  defective. 

LoKDS  CuNiNGHAME  and  IvoRT  concurred. 

Lord  Fullebton  absent 

The  Court  "  Refuse  the  pnayer  of  the  reclaiming  note,  adhere  to  the  in- 
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Sot.  18.  i862«teriocutor  of  the  Lord  Ordinarj  reclaimed  against,  and  find  no  expenses 

v-Y-^      due." 
Feigmon  v.  Dutuias  and  Wthon,  C.8.,  Pursuer's  Agents. 

Mackay  and  H<nve,  W.S.,  Defenders*  Agents.  (J.  S.  M.) 


No.  14.  M*NAUGHTON  and  BRUCE  v.  BABB  Ain)  Others. 

ArMtratim — ^Aceoimfm^— i\>trer  of  arinter  as  to  getting  inform^Uionf — ^In  a  fubmiision  in 
regard  to  a  matter  of  accoantiiig,  Held,  That  the  arbiter  might  competently  seek  infbrma* 
tion  as  to  the  subject  of  reference  from  third  parties^  although  the  parties  to  the  submis'* 
sioD  were  not  present, — 

Observed,  That  objections  to  his  doing  so  most,  to  a  certain  extent,  be  judged  of  secun- 
dum subfectam  materianL 

1st  Division.      In  this  case  there  were  two  conjoined  actions,  of  which  the  leading  one  was 
a  reduction  of  a  decree  arbitral.    In  the  reduction,  probation  was  renounced, 
ov.     .        .  rpi^^  action  proceeded  on  various  allegations  of  collusion  and  irregularity,  on 
M'Natu^ton    ^^  ^^^  ^  ^^^  arbiter ;  and  the  circumstances  out  of  which  both  actions  arose 
and  Brace  v.   were  as  follows :  —  Ban*  and  others  were  owners  of  a  vessel  called  the 
Barr,  &c.         a  Countess  of  Eglinton."    They  appointed  Wibon  to  be  ship's  husband ;  and 
he  acted  as  such  for  several  years.     But  in  1 847,  his  affairs  became  deranged, 
and  Barr,  one  of  the  owners,  was  appointed  in  his  stead.     After  his  appoint- 
ment, Barr  as  acting  for  himself,  and  the  other  owners,  called  Wilson  to  ac- 
count for  his  intromissions,  and  the  result  was,  that  the  parties  entered  into  a 
submission  to  an  arbiter.     Wilson  conceiving  that  on  his  intromissions  there 
was  a  large  balance  due  to  him,  proposed  that  he  should  be  allowed  to  draw 
from   the  homeward  freight  of  the  vessel,  for  the  last  voyage  during  his 
office  of  ship's  husband,  the  sum  of  L.700.     He  was  allowed  to  do  so  on  a 
guarantee  being  granted  for  repayment  of  that  sum  or  such  part  of  it  as  should 
be  found  due  by  him.     Bruce,  one  of  the  pursuers  in  the  reduction,  granted 
a  guarantee  for  such  repayment.    Soon  after  the  date  of  the  submission, 
Wilson's  estates  were  sequestrated,  and  M^Naughton,  the  other  pursuer  in 
the  reduction,  was  appointed  trustee.     The  arbiter  eventually  found  a  balance 
of  L.680,  due  by  Wilson   to  the  ship's  owners,  and  this  decree-arbitral 
M'Naughton  and  Bruce  now  sought  to  reduce,  mainly  on  the  allegation, — 
the  other  reasons  of  reduction  not  being  insisted  on — ^that  the  arbiter  at  the 
request  of  the  pursuers  held  various  communications  with  other  parties,  and 
particularly  with  a  Captain  Grange  and  a  Captain  Syme,  and  proceeded 
on  the  information  and  statements  so  obtained  by  him  from  these  parties, 
in  debiting  Wilson  with  considerable  sums  of  money,  for  which  there  were  no 
vouchers  or  other  authority  whatever.     Founding  on  the  guarantee  granted 
by  Bruce,  the  counter  action  which  was  conjoined  with  the  reduction,  was 
brought  by  the  owners  of  the  vessel. 

The  defenders  admitted  that  the  arbiter  had  one  or  two  personal  interviews 
with  Captain  Syme  and  Captain  Grange,  in  order  to  obtain  some  explanations 
relative  to  the  ship's  affairs,  these  persons  having  acted  successively  as  masters 
of  the  ship  during  Wilson's  ship-husbandry :  but  under  the  explanation  that 
these  interviews  were  had  by  the  arbiter  spontaneously  and  not  on  the  sugges- 
tion of  the  pursuers ;  and  that  none  of  the  parties  on  either  side  were  present 
at  the  interviews.     The  alleged  result  of  these  interviews  was  denied. 
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The  Lord  Ordinary  (Robertson)  held,    ....    2d,  ''  That  the  amount  Nov.  18. 186S. 
fixed  by  that  decree-arbitral  must  be  held  to  be  correct,  seeing  that  no       ••v^ 
specific  error  is  averred,  and  the  pursners  decline  to  undertake  a  proof  ofM-^mghton 
any  such  error  by-  remit  to  an  accountant  or  otherwise  :** — 8d,  '^  That  ample  Qg„  ^ 
opportunity  was  allowed  to  the  parties  to  be  heard,  and  full  access  afforded 
to  the  arbiter's  notes,  whole  vouchers,  and  documents : — ^and,  lastlyj  '*  That 
there  is  no  proof  of  legal  corruption, — therefore  in  the  reduction  repels  the 
reasons  of  reduction,  sustains  the  defences,  assoilzies  the  defenders,  and 
decerns    ....    Finds  the  defenders,  William  M^aughton  and  Alex- 
ander John  Bruce,  liable  in  expenses,"  &c 

In  the  note  appended  to  his  interlocutor  the  Lord  Ordinary  remarked, 
**  The  pursuers  of  this  leduction  have  not  specially  averred  that  any  thing  im- 
proper took  place  at  these  meetings,  far  less  have  they  sought  to  examine 
either  the  arbiter,  or  the  derk  to  the  submission  or  Mr  Barr's  clerk,  or  Captain 
Gimnge,  or  Captain  Syme,  with  whom  also  the  arbiter  seems  to  have  had 
communications.  They  leave  the  matter  entirely  m  the  dark  as  to  any  thing 
which  took  place  at  these  suj^osed  meetings,  and  trust  to  inferences  and  in- 
sinuations derived  from  the  correspondence,  and  which  the  examination  of 
such  parties  might  have  confirmed  if  the  insinuations  had  been  just,  or  have 
refuted  if  unfounded  .  •  •  •  Considering  therefore  the  very  limited 
nature  of  the  inquiry  in  the  case — the  ample  opportunities  afforded  for  cor- 
recting any  error  in  the  accounts — ^the  inability  on  the  part  of  the  pursuers  to 
point  out  any  error  even  now  in  these  accounts— and  the  refusal  to  enter  into 
any  investigation  as  to  the  state  of  the  accounts,  or  to  shew  that  any  other 
result  could  be  arrived  at  than  the  one  to  which  the  arbiter  has  come — 
nothing  appears  to  the  Lord  Ordinary  to  have  occurred  in  the  course  of  this 
Mibmission,  which  was  protracted  fiir  beyond  what  the  parties  originally  con- 
templated, to  set  aside  the  award  fixing  a  true  balance." 

Against  this  interlocutor  M^Nanghton  and  Bruce  reclaimed. 

Mac/arlane  and  Moncreiff  for  the  reclaimers.  We  are  not  bound  to  ascertain 
that  the  award  is  good.  The  parties  were  not  put  on  an  equal  footing.  The 
arbiter  was  not  entitled  to  hold  these  meetings  without  the  knowledge  of 
the  reclaimers.  We  do  not  say  thatihe  arbiter  did  not  intend  to  act  fairly, 
but  be  has  greatly  mistaken  his  duty,  and  the  irregularity  is  therefore  fatal  to 
the  award ;  Heggie  and  Company  v.  Stark  and  SeVcrig^  1st  Feb.  1 825.  Dun* 
more  ▼.  M'lntunter,  28th  January  1835,  13  S.  356.  ffarv^  v.  SheUon^  13 
Law  Journal,  Equity  Reports,  466,  also  7  Sevan's  Chancery  Cases,  465 ; 
Thomeon  ▼.  Braughamj  14  Law  Journal,  Queen's  Bench  Reports,  17.  Hughet 
V.  MiddUton,  14  Law  Journal,  Queen's  Bench  Reports,  139. 

Penn^  and  the  Lord  Advocate.  In  the  absence  of  any  allegation  of  bad  faith 
<m  the  part  of  the  arbiter  or  of  any  attempt  to  set  him  right,  it  is  not  a  suflicient 
reason  to  set  aside  this  award  to  say  that  the  reclaimers  had  not  received  in- 
timation of  these  examinations.  If  the  arbiter  had  taken  Captain  Syme's 
word  for  a  voucher,  the  parties  have  mistaken  their  remedy.  They  had  an 
opportunity  of  examining  the  accounts,  and  of  challenging  the  arbiter  to  pro- 
duce his  vouchers.  By  the  act  of  regulations,  this  award  cannot  be  reduced 
except  on  the  ground  of  corruption.    It  cannot  be  set  aside  on  the  ground  of 


20  CASES  DECIDED  IN  THE  No.  15. 

Nov.  18.  l852>fonn.  merely.     Gross  miscondndt  must  be  alleged  and  proved  on  the  part  of 

''^Y^      the  arbiter.    MitcheU  v.  CabeUj  17th  June  1848,  D.  10,  1297. 
M*Nanghton 
and  Brace  c.        Xhc  LoBD  PRESIDENT.     I  do  not  think  there  are  here  proper  grounds  of 

'  reduction.    The  only  thing  now  said  is  relative  to  the  meetings  of  the  arbiter 

with  Captain  Grange  and  Captain  Syme.  In  a  question  of  this  kind  it  i9  of 
some  importance  to  look  to  the  nature  of  the  submission  to  see  what  the 
arbiter  had  to  do,  what  was  produced  to  him,  and  the  nature  of  the  commu- 
nications made  to  him.  Now  this  was  entirely  a  matter  of  accounting,  and 
it  does  not  appear  to  me  that  he  acted  improperly  in  what  he  did.  I 
agree  with  the  pursuers  that  it  is  not  necessary  for  them  to  establish  that  the 
arbiter  had  arrived  at  a  wrong  result  I  am  inclined  to  refuse  this  note,  at 
the  same  time  that  I  cannot  concur  in  the  second  finding  of  the  interlocutor. 

Lord  Fullerion.    I  am  of  the  same  opinion. 

Lord  Cukinohamb.  1  agree  with  your  Lordship  that  there  is  no  ground 
on  which  we  can  safely  disturb  the  decree-arbitral  now  challenged.  At  the 
same  time,  we  are  not  to  be  understood  as  relaxing,  in  any  respect,  the  rule 
that  no  arbiter  can  receive  proof  (properly  so  called)  in  absence  of  either  of  the 
parties ;  but  I  do  not  consider  that  the  arbiter  here  violated  the  laws  in  any  re- 
spect in  the  present  instance.  Objections  of  this  description  must,  to  a  certain 
extent,  be  judged  of  secundum  suhjecU/m  materiam.  Now,  as  the  reference  here 
truly  related  solely  to  the  audit,  or  adjustment  of  a  ship^s  accounts^  it  would 
have  been  superfluous  and  oppressive  for  the  arbiter  to  summon  formal  meet- 
ings of  the  parties  and  their  agents,  on  every  small  point  of  detail,  on  which 
he  could  easily  get  information  by  inquiry  at  third  parties,  subject  to  the 
ultimate  correction  of  the  parties.  No  such  practice  is  followed  by  auditors 
or  accountants  in  analogous  business.  And  when  it  is  proved  here  that  the 
arbiter  openly  announced  to  the  parties  his  intention  to  confer  with  Syme, 
and  aAerwai'ds  gave  each  of  them  a  full  opportunity  of  seeing  and  object- 
ing to  each  and  all  of  the  articles  of  the  accounts  sustained  by  him  long  before 
he  iasued  the  decree- arbitral,  the  plea  of  the  pursuers,  even  as  latterly  re- 
stricted, seems,  in  every  view,  altogether  untenable. 

Lord  Ivort.  I  am  of  the  same  opinion.  I  do  not  think  it  necessary  to 
go  over  the  grounds  occurring  to  me  in  reference  to  the  expediency  of  with- 
drawing the  second  finding,  because,  as  it  is  put,  it  is  put  as  a  matter  of  law. 
It  is  a  good  observation  on  the  evidence,  but  I  think  it  is  unnecessary. 

The  Court  "  recal  the  second  finding  in  the  Lord  Ordinary's  interlocutor 
as  unnecessary,  and,  quoad  ultra,  adhere  to  that  interlocutor  and  refuse  the 
note  ;  find  additional  expenses  due,"  &c. 

John  LeUhman,  W.S.,  Parsuer's  Agent. 

Campbell  and  Smithy  S.S.C.,  Respondent's  Agents.  (J.  S.  M.) 


jj^  25.  CAMPBELL  v.  CAMPBELL'S  TRUSTEES. 

Equitable  jurisdiction — Construction  of  deeds^  Intention  0/ parties. — In  the  constraction  of 
a  trust  disposition,  the  Court,  in  the  exercise  of  its  equitable  jurisdiction,  will  give  effect  to 
the  apparent  intention  of  the  truster  where  no  legal  or  equitable  interest  will  be  injured  by 
doing  so,  although  the  literal  reading  of  the  deed  might  admit  of  a  different  interpretation. 
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This  was  an  action  of  declarator  at  tbe  instance  of  Campbell  of  Monzie  ist  Division. 

against  his  £Either*s  trustees.    The  late  Campbell  of  Monzie  executed  an  entail      

in  iavour  of  the  pursuer;  he  subsequently  executed  a  trust-disposition  in  Nov.  19. 1852. 
order  to  provide  for  paying  off  certain  debts  and  provisions  therein  men-       ^^ 
tioned.    By  the  seventh  and  eighth  purposes  of  the  trust,  the  trustees  afler Campbell's' 
implementing  the  whole  purposes,  and  defraying  expenses,  are  taken  bound  Trustees. 
(1.)  to  invest  any  residue  of  the  funds  in  their  hands,  provided  the  sum  shall 
-exceed  L.500  sterling,  in  the  purchase  of  ^'  such  lands  or  other  heritages  as 
may  be  most  convenient  or  contiguous  to  the  rest  of  the  estate,  and  they  shall 
complete  titles  to  the  same  in  their  own  persons ;"  and  (2.)  afler  the  other 
purposes  of  the  trust  have  been  '^  fully  implemented,  to  execute  a  strict  entail 
of  the  whole  lands,  including  such  other  lands  and  heritages  as  may  have 
been  purchased  by  my  said  trustees  in  manner  foresaid."    The  purposes  of 
the  trust  have  now  been  implemented  ;  and  a  balance  of  about  L.3500  re- 
mains in  the  hands  of  the  trustees.    The  action  now  raised  concluded  that  it 
should  be  found  and  declared  ^'  that  the  defenders  are  bound  to  execute  an 
entail  of  the  lands  and  estates  now  vested  in  their  persons  as  trustees,  in 
fiivoar  of  the  pursuer,  and  of  the  heirs  substituted  to  him,  in  terms  of  the 
foresaid  trust-deed,  the  pursuer,  at  the  same  time,  executing  in  their  favour 
an  ample  discharge  of  all  their  actings  and  intromissions  with  regard  to  the 
trust,  reserving  his  rights  and  the  rights  of  all  parties,  as  regards  the  foresaid 
uninvested  balance  of  the  trust-funds." 

The  trustees  pleaded  that  no  power  is  conferred  upon  them  to  execute 
more  than  one  deed  of  entail,  or  to  execute  any  such  deed,  except  at  the  ter^ 
mination  of  the  trust,  after  the  whole  of  the  truster's  directions,  including  that 
of  investing  the  floating  funds  remaining  in  the  trustees'  hands,  have  been 
folly  implemented. 

Tlie  Lord  Ordinary  (Dundrennan)  repelled  the  defences,  and  declared  in 
terms  of  the  conclusions  of  the  libel,  holding  it  to  be  ''  more  in  accordance 
with  the  general  object  and  purposes  of  the  trust,  and  with  what  may  fairly 
be  presumed  to  have  been  the  intention  of  the  granter,  that  his  trustees,  in 
the  peculiar  circumstances  in  which  the  trust  is  now  placed,  should  denude 
to  the  effect  required  by  the  pursuer." 

He  trustees  reclaimed. 

G,  Toung  and  G,  G.  Bell  for  the  reclaimers. 
Boea  and  the  SoUcUor-General  for  the  respondent. 

LoBD  FuLLERTOK.  We  givc  relief  of  this  kind  every  day — as  in  the  case 
of  annuities,  for  example,  and  I  am  not  inclined  to  follow  a  different  course  in 
tlua  case. 

LoBD  CvmsGHAXE,  This  proceeding  is  for  the  interest  of  the  estate. 
Hie  balance  the  trustees  have  got  in  their  hands  may  be  invested  in  any 
windiidl  that  may  occur  in  subsequent  years. 

liORD  Iyobt.  I  am  of  the  same  opinion.  The  case  to  which  Lord  Fuller- 
ton  has  referred,  shews  the  power  and  the  practice  of  the  Court  to  interfere 
when  there  is  no  legal  or  equitable  interest  to  be  affected  by  it.  The  Court 
has  anticipated  the  period  in  the  case  of  annuities,  at  which  by  the  literal 
meaning  of  the  deed,  the  annuity  was  strictly  due,  and  put  the  matter  on  a  foot- 
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Not.  19. 1852.  ing  mere  subatantiallj  in  accordance  with  the  intention  of  parties.  Now  here 
we  have  a  deed  in  itaelf  not  very  clearly  expressed.  One  can  see,  how*- 
ever,  what  the  purposes  of  the  truster  were.  But  what  we  are  entitled  , 
to  go  on,  is  this,  that  the  dme  when  this  fund  was  to  be  invested  in  the 
purchase  of  lands  according  to  the  intention  of  the  testator  has  arrived.  The 
fact  is,  there  is  a  difficulty  in  the  way  of  investing,  but  are  we  not  to  ^ve 
effect  to  the  intention  of  the  testator  so  far  as  practicable  t  If  an  objection 
could  be  stated  by  which  the  interest  of  any  party  would  be  injured,  that 
would  be  a  different  thing.  But  no  such  objection  being  stated,  it  is  our 
duty  to  give  effect  to  the  testator's  intention  so  i^  as  we  can. 

The  Lord  Prbsidemt.  I  concur  with  the  views  now  expressed.  We  must 
look  to  the  true  meaning  of  the  party  executing  this  deed,  not  doing  violence 
however  to  the  expressions  contained  in  it.  Now  it  appears  to  me,  that  the 
period  for  investment  has  arrived, — ^the  period  when  the  testator  intended  that 
his  son  should  receive  the  estate.  It  may  be,  the  trustees  are  acting  with  great 
wisdom  in  what  they  are  doing.  There  is  a  possibility  of  investing ;  but  it  is 
considered  to  be  not  expedient  to  do  so,  therefore  we  come  to  consider,  whether 
by  the  word,  *^  a  deed  of  entail,"  the  trustees  must  delay  till  they  are  able  to 
embrace  the  whole  entailed  estates  in  one  deed.  I  think  it  is  an  entail  whether 
it  be  contained  in  one  deed  or  in  two,  therefore  I  do  not  think  we  are  doing 
violence  to  the  substance  of  the  thing,  nor  going  farther  than  the  Court  has 
gone  in  other  cases  in  affirming  the  interlocutor  of  the  Lord  Ordinary. 

The  CouBT  ^'  refuse  the  prayer  of  the  reclaiming  note,  and  adhere  to  the 
interlocutor  of  the  Lord  Ordinary  reclaimed  against, 


Robert  Haldane^  W.S.,  Pursuer's  Agent. 
Davidson  and  Syme^  AV.S.,  Defenders*  Agents. 


(J.  S.  M.) 


No.  16. 
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11  and  12  VicU  c  SS—DisentaiiF^Sale  of  Landt-^Sutcpensum  and  intercfict— Where  a 
disentail  of  ceitain  lands  had  been  effected,  and,  after  the  lapse  of  two  yean,  the  proprie- 
tor was  about  to  expose  them  to  sale, — Circamstances  in  which  the  Court  refused  a  note  of 
suspension  and  interdict  against  the  sale  proceeding,  presented  without  caution  hj  a  party 
claiming  to  be  an  heir-substitute,  and  one  of  the  three  next  heirs  of  entaiL 

1st  Division.  This  was  a  note  of  suspension  and  interdict,  presented  for  the  purpose  of 
preventing  the  sale  of  the  lands  of  Bnrnbrae,  of  which  the  respondent  is  pro- 

N<''^;J^®52.prietrix,  In  1850  a  disentail  of  these  lands  was  effected,  under  the  11  and 
12  Viet,  a  36^  by  the  respondent,  as  heiress  in  possession,  after  the  requi- 
site publication  in  the  Gazette  and  other  legal  notice,  and  the  opportunity 
given  which  the  statute  requires  for  any  objection  to  be  stated  to  the  pro- 
cedure. Thereafler  the  respondent,  finding  it  necessary  to  dispose  of  the 
whole  of  the  lands  so  disentailed,  exposed  them  to  sale  in  July  and  October 
1851,  and  July  and  September  1852.  On  the  latter  occasion,  before  the 
exposure  of  the  lands  for  sale,  a  schedule  of  protest  was  served  upon  the 
auctioneer  against  the  sale  proceeding,  and  afterwards  a  note  of  snsjieosion 
and  interdict  was  presented  with  the  same  view  to  the  Lord  Ordinary  on  the 
Bills  (Rutherfurd).  The  note  was  presented  without  caution*  The  suspender 
claimed  the  character  of  an  heir  substitute  and  one  of  the  three  nearest  heirs 


Primrose  v. 
Primrose. 
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ef  entail ;  and  he  pleaded  that  the  sale  was  injurioas  to  his  interest,  and  that  Not.  20. 1852. 
the  disentail  had  not  heen  validlj  efiected,  in  respect  that  two  of  the  parties       '^'^^'^ 
whose  consents  were  obtained  were  not  heirs  of  entail,  nor  at  all  related  to  ^.■""^^^  ^- 
the  entailer's  family  and  the  respondent 

The -Lord  Ordinary  refused  the  note,  and  found  the  suspender  liable  in 
expenses.  In  the  note  appended  to  his  interlocutor,  his  Lordship  remarked, 
*'  it  is  proposed  to  prevent  a  party  calling  himself  the  proprietor  of  an  estate 
from  selling  it.  It  is  a  new  process  to  interfere  by  suspension  with  the 
exercise  of  such  a  power ;  suspension  is  not  a  known  diligence  in  the  law  like 
inhibition  applicable  to  such  a  case.  If  the  party  were  truly  the  proprietor 
And  made  the  sale,  the  sale  could  not  be  set  aside  as  contrary  to  interdict. 
On  the  other  hand  it  would  be  of  the  worst  example,  and  might  be  of  the 
deepest  injury,  to  prevent  a  proprietor  from  selling  and  conveying  his  right 
to  others  simply  because  that  right  was  subject  to  some  legal  challenge. 
This  would  be  to  introduce  a  new  diligence,  and  under  a  question  of  inter- 
diet  any  right  of  property  might  be  tried." 

The  suspender  reclaimed. 

Pattiaon  was  for  the  reclaimer  (suspender). 

MaUiand  and  T.  Mackengk  for  the  respondent  There  is  no  prima  facie 
evidence  to  support  the  suspender's  statement  If  there  is  a  question  to  try 
at  all,  a  reduction  is  the  proper  course  to  adopt. 

The  Lord  Pbestdemt.  The  respondent  has  carried  through  a  disentail 
Uiat  is  complete.  Since  the  date  of  the  disentail  the  statutory  period  of  two 
years  has  elapsed.  She  is  now  acting  under  the  powers  which  the  statute 
gives  her,  having  published  the  various  requisite  legal  notices,  but  to  which 
Uie  claimant  has  paid  no  attention.  In  these  circumstances  she  now  proceeds 
to  exercise  the  powers  of  a  fee-simple  proprietor.  Until  the  date  of  the  pro- 
posed sale  of  the  lands  the  suspender  makes  no  objection.  In  this  state  of 
matters  it  would  be  dangerous  for  us  to  allow  a  party  who  pretends  to  the 
interest  in  the  estate  claimed  by  the  suspender  thus  to  interfere  with  another 
party  who  is  the  absolute  proprietor  of  the  estate.  K  any  other  party  lays 
claim  to  it  is  he  also  to  get  on  the  instant  an  interdict?  That  is  not  the  way 
to  recognize  his  claim.  His  interest  to  obtain  the  interdict  is  very  clear  in 
some  respects,  because  he  has  now  lost  his  statutory  interest  But  there  are 
other  ways  in  which  that  interest  if  good,  might  be  established  ;  but  on  the 
dballenge  of  the  estate  by  a  party  whose  own  title  is  questionable,  whose 
pedigree  is  not  established,  and  whose  imputation  against  the  pedigree  of  the 
other  party  is  denied,  to  allow  him  to  interfere  with  the  actual  fee-simple 
proprietor  by  interdict,  and  that,  too,  without  caution,  is  not  to  be  entertained. 

Lord  Cuninguame.    I  agree. 

LoBi>  IvoBT.  I  am  of  the  same  opinion.  This  party  has  not  made  a 
prima  fack  case  of  title  at  all'.  His  case  rests  on  mere  allegation,  and  that 
stands  against  a  prima  fade  case  of  title.  Whilst  parties  are  in  that  condition 
we  cannot,  without  caution,  at  all  events,  allow  the  right  of  the  respondent  to 
be  interfered  with. 

The  Court  "  adhere  to  tKe  Lord  Ordinary's  interlocutor  submitted  to  review, 
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Nov.  20.  1852.  and  refuse  the  note,  Find  additional  expenses  due,  and  remit  to  the  Auditor 
,  ^^^  to  tax  the  account  when  lodged,  and  to  report  to  the  Lord  Ordinary,  and  re- 

I'rimrose  ^'     ™^*  ^  ^^  Lordship  to  decern  for  the  expenses." 

James  BeU^  S.S.C.,  Reclaimer's  Agent. 

JcuMs  Daigkish^  W.S.,  Eespondent's  Agent.  (J.  S.  M.) 


No.  17.  RAE  V,  M'LAY. 

Jury  Trial — Expenses. — In  an  action  of  damages  for  defamation,  the  joiy  found  for  the 
purener  with  one  farthing  of  damages.    Expenses  allowed. 

]8t  Division.        This  was  an  action  of  damages  for  defamation.     The  jury  found  for  the 

pursuer,  with  one  farthing  of  damages.     The  question  now  was  whether  this 

Nov.  20. 1 852.  carried  expenses. 

Kae  v.  M*Lay.     Monro  and  Q,  0.  Bell  for  the  pursuer.     There  is  only  one  case  in  which 
expenses  have  been  so  refused  in  a  question  of  character ;  Mason  ▼.  Takj  2d 
July  1851,  13  D.  1282.     In  the  case  of  M^Intoah  v.  FUnverdew,  3d  December 
1851,  damages  were  assessed  at  one  farthing  and  expenses  allowed. 
E.  S.  Gordon^  and  The  SoUcitor-Oeneral^  contra. 

The  Lord  President.  This  raises  a  rery  general  point.  The  general  rule 
is,  that  the  party  who  brings  an  action  in  order  to  vindicate  his  character  is  en- 
titled  to  the  costs  of  his  action.  The  action  is  necessaiy  to  vindicate  his  char- 
acter. The  party  may  meet  the  case  by  a  distinct  retraction  on  the  record  of  the 
statement  he  has  made.  That  was  not  done  here.  There  are  not  grounds  here  for 
making  a  distinction  from  the  general  rule.  The  jury  gave  only  nominal  dama- 
ges ;  that  was  enough  to  vindicate  the  pursuer's  character.  But  the  great  ex- 
pense here  has  been  incurred  in  proving  the  fact  that  was  denied,  which  was 
a  step  towards  obtaining  the  pursuer's  vindication  of  his  character,  and,  there- 
fore, I  think  he  is  entitled  to  his  expenses. 

The  other  Judges  concurred. 
Expenses  allowed. 

J.  Ronald^  S.S.C.,  Pursuer's  Agent. 

James  Peddie,  W.S.,  Defender's  Agent.  (J.  S.  M.) 


No.  18.  Petition,  CHRISTIAN  SOUTER  and  Others,  for  Judicial  Factor. 

6  Geo,  4,  c.  62,  Act  of  Grace^'Equitahle  Jurisdiction — Removed  of  Trustee, — Circam- 
f tances  in  iwhich  a  tmstee  on  a  bankmpt  estate,  appointed  under  an  application  bj  the 
bankrupt  for  the  benefit  of  the  Act  of  Grace,  was  removed  and  a  judicial  fiictor  appointed. 

1st  Division.        This  petition  set  forth  that  in  May  last,  Peter  Souter  was  incarcerated  on 

diligence,  at  the  instance  of  the  respondent  Alexander  Brown,  writer  in  Stone- 

Nov.  20.  1852.|inven,  for  non-payment  of  a  bill  for  L.21 :  7 :  4.  That  he  was  liberated  on 
Pet  Christian  ®^S°*°S  *  disposition  omnium  bonorum  in  favour  of  Brown,  under  an  application 
Souter,  &c.  for  aliment  on  the  act  of  grace ;  but  that  all  this  was  purely  a  collusive  pro- 
ceeding. And  the  petition  after  stating  that  Mr  Falconer,  writer  in  Stonehaven, 
was  appointed  clerk  to  the  trust,  narrates  that  before  or  soon  after  the  date 
of  the  disposition,  sequestration  was  used  against  Souter  at  the  instance  of 
the  landlord  of  Soulcr's  farm  for  past  due  rents.     Falconer  paid  the  rent  and 
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took  an  assignation  to  the  hypothec,  under  which  he  rouped  the  whole  stock- if  or.  20. 1852. 
ing  of  the  hna.  Brown,  the  trustee,  m  conjunction  with  Souter,  renounced  ^-'v''*' 
the  lease,  and  Brown  now  intends  to  sell  the  grain  and  green  crop,  and  to  Pet.  Christian 
draw  the  proceeds,  which,  with  the  value  of  the  stocking,  would  amount  to®®***^'  *^ 
the  sum  of  L.1297,  and  would  leave  for  the  ordinary  creditors,  after  de- 
duction of  the  preferable  claims,  a  sum  of  about  L.727.  That  these  pro- 
oeedings  have  been  adopted  without  consultation  with  the  creditors;  and 
that  the  peUtioners,  who  are  the  chief  creditors,  becoming  apprehensive  from 
the  state  of  Brown's  pecuniary  circumstances,  that  the  funds  would  not  be  safe 
in  his  hands,  had  called  on  Brown  by  letter  to  find  caution  for  his  intromis- 
aons,  fiuling  which  they  would  apply  to  the  Court  for  redress.  Brown 
declined  to  comply  with  this  requisition.  Souter  then  called  a  meeting  of 
his  creditors,  which  Brown  was  requested  to  attend  ;  and  the  minutes  of  the 
meeting  bear  that  Souter  explained  '*  that  the  trust-disposition  in  &vour  of 
Brown  was  arranged  for  the  purpose  of  putting  certain  of  his  creditors  at 
defiance.**  That  Brown  xeiiised  to  resign  as  trustee,  or  find  caution  for  his  in- 
tromissions ;  and  that  the  meeting  ^  expressed  their  strong  disapprobation  of 
the  whole  conduct  of  the  trustee,  and  their  entire  want  of  confidence  in  him ; 
and  believing,  finom  the  state  of  his  own  pecuniary  af&irs — ^he  being  fireqnently 
under  diligence  at  the  instlmoe  of  his  creditors — that  the  trust-funds  would 
not  be  safe  in  his  hands,  they  authorised**  two  of  their  number  ^'  to  apply  to 
the  Court  <^  Session,  in  name  of  Mr  Souter  and  the  creditors  present,  or  re- 
presented at  this  meeting,  and  of  such  other  creditors  as  shall  concur,  to  have 
a  judicial  &ctor  appointed  on  the  estate,  to  supersede  Mr  Brown  as  trustee, 
or  to  have  him  compelled  to  find  security  before  he  intromits  further  with  the 
ibnds,  and  generally  to  adopt  such  judicial  proceedings  as  they  may  consider 
proper  and  necessary  in  the  circumstances  for  the  safety  and  protection  of 
the  creditors,  and  for  preventing  further  interference  and  intromission  by  Mr 
fttywn  with  the  estate.**  The  petition  therefore  prayed  for  the  appointment 
of  a  '^judicial  &ctor,  with  all  the  usual  powers,  to  sequestrate  the  said  trust- 
estate,  if  necessary ;  and  to  remove  the  said  Alexander  Brown  from  the  office 
of  trustee  thereon.** 

» 

No  answers  were  lodged  to  this  petition,  but  at  the  calling  to-day 

Miliar  appeared  for  the  trustee,  and  stated  that  the  trustee  was  now  pre- 
pared to  find  caution  for  his  intromissions. 

Monro  for  the  petitioners  argued  that  they  were  not  now  bound  to  receive 
neh  caution,  and  referred  to  the  case  o{  Douglas  and  Others^  19th  December 
1840,  3  D.  315. 

Loiu>  IvoBY.  This  estate  is  in  a  most  unsatisfiEtctory  condition.  It  is  im- 
posnble  to  look  to  the  origin  of  thb  trust  without  having  a  strong  suspicion 
that  the  allegation  of  collusion  in  this  petition  is  correct.  The  trust  deed  was 
granted  under  the  Act  of  grace,  6  6eo.  IV.  c.  62,  which  provides  that  the 
party  claiming  the  benefit  of  the  Act  shall  be  bound,  when  required,  to  execute 
a  dtsposition  onmmm  bonorumj,  in  favour  of  his  incarcerating  creditor.  The 
tmst  therefore  contemplated  here  is  one  subsidiary  to  the  application  in  which 
it  is  granted,  and  that  application  is  one  in  which  the  debtor  must  make  oath 

vou  n.  Ko.  2.  c 
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Nov.  20. 1852.  that  he  has  not  wherewith  to  aliment  himself.     The  general  case,  therefore, 
^^-'Y^      in  which  such  trusts  are  called  for,  is  where  the  debtor  has  not  the  means  to 

Souter  &c^*^  aliment  himself,  and  therefore  the  incarcerating  creditor,  in  order  to  test  the 
bona  fides  of  that  allegation  on  the  part  of  the  debtor,  and  to  place  the  estate 
on  a  proper  footing  for  the  creditors,  is  entitled  to  get  a  disposition  omnium 
honoTum.  But  I  do  not  see  how  a  trust  of  this  kind  is  fairly  to  be  carried  into 
effect  as  an  administrative  trust  at  all.  The  .machinery  is  not  given,  and 
therefore  the  conclusion  to  which  my  mind  at  present  comes,  is  that  it  is  not 
a  trust  applicable  to  such  circumstances  as  those  in  the  present  case.  The 
terms  of  the  disposition  granted  in  this  case  we  have  not  before  us,  but 
this  appears,  that  an  estate  to  the  value  of  L.1297  has  got  into  the  possession 
of  this  Mr  Brown,  the  incarcerating  creditor,  and  that  afler  paying  the  preferable 
debts,  there  is  a  large  balance  to  which  the  general  creditors  have  a  claim, 
instead  of  there  being  merely  a  subsidiary  fund  for  the  aliment  of  the  debtor ; 
therefore  entertaining  the  strongest  feeling  of  suspicion  as  to  the  substance  of 
the  case,  I  cannot  help  entertaining  doubts  as  to  the  competency  of  this  pro- 
ceeding altogether,  or  as  to  the  expediency  of  thus  laying  down  a  form  of 
practice  before  we  have  considered  to  what  it  may  ultimately  tend.  The 
proceeding  arose  on  the  meeting  of  certain  of  the  creditors,  not  properly 
called  as  in  a  sequestration  or  the  administration  of  a  general  trust  estate,  and 
they  issue  a  mandate  to  certain  of  their  number  as  to  the  course  to  be  adopted 
by  them.  Now  with  regard  to  the  general  clause  appended  to  this  mandate, 
I  am  inclined  to  read  it  as  ejusdem  generis  with  what  went  before,  and,  there- 
fore, it  must  be  read  as  an  alternative  mandate.  But  in  as  much  as  there 
is  no  prayer  here  for  the  security  contemplated  by  the  meeting,  I  doubt 
whether  the  petition  is  within  the  terms  of  the  mandate.  Again,  the 
petition  is  directed  to  be  made  in  the  names  of  two  of  the  creditors 
therein  named.  It  is  not  so  made.  But  then  comes  the  pinch  of  all.  I  doubt 
how  far  under  a  trust  of  this  anomalous  kind,  the  Court  can  in  this  incidental 
way,  take  the  administration  of  the  trust  into  their  own  hands.  How  are 
they  to  deal  with  the  interests  of  absent  creditors,  &c.  ?  These  are  difficulties 
which  I  should  like  to  consider  before  introducing  for  the  first  time  a  rule 
which  we  must  afterwards  carry  out.  I  would  like  to  see  this  estate  placed 
under  a  general  administration.  It  is  not  so  at  present,  and  therefore  I  would 
hesitate  to  grant  the  prayer  of  this  petition,  1st,  because  it  is  not  in  accord- 
ance with  the  terms  of  the  mandate ;  and,  2d,  because  I  doubt  whether  a  ju- 
dicial factory  is  the  kind  adapted  to  the  circumstances  of  this  case. 

Lord  Guninghame.  I  confess  that  I  do  not  feel  the  doubts  of  my  brother 
in  this  case  to  the  extent  to  which  he  has  expressed  them.  On  the  contrary, 
I  was  inclined  to  think,  that  possessing,  as  we  do,  the  powers  of  a  Court  of 
Equity,  this  was  a  case  in  which  we  were  called  to  make  the  appointment 
craved,  for  the  interests  and  safety  of  creditors  in  jeopardy. 

The  present  case  belongs  to  a  class  in  which,  occasionally,  important  in- 
terests may  come  to  be  involved.  In  processes  of  cessio  and  of  aliment  under 
the  Act  of  Grace,  debtors  before  getting  relief  must,  by  statute,  grant  trust- 
dispositions  to  parties  often  named  by  incarcerating  creditors  generally  for  small 
debts.    In  the  ji^at  majority  of  cases,  these  are  very  trifling  trusts  attended 
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with  expense  instead  of  dividend.    Tet  in  some  cases  an  unexpected  addition Kor.  20. 1852. 
occors  to  the  bankrupt's  funds,  which  every  prudent  claimant  would  think      '^''^'^^, 
unsuitable  for  the  management  of  a  humble  or  precarious  functionary  selected  J^***!^  if**"* 
when  the  amount  of  the  fund  was  not  anticipated. 

In  such  cases  as  the  present,  and  probably  in  others  analogous,  it  humbly 
appears  to  me,  that  it  is  the  duty  of  a  Court  of  Equity,  without  giving  effect 
to  critical  objections,  to  make  an  appointment  for  the  safety  of  creditors. 
More  especially  is  this  called  for  where  hazard  is  justly  apprehended  from  the 
intromissions  of  a  trustee  named  on  an  emergency  by  force  of  a  statute,  and 
under  circumstances  not  foreseen  at  the  date  of  the  appointment  Indeed, 
if  the  circumstances  here  stated  by  leading  creditors  be  at  all  correct,  the  case 
may  be  considered  on  the  eve  of  a  competition  by  a  ^roceaBofmuUiplepomdingy 
which  the  creditors  must  bring  without  delay  when  the  farm  is  displenished. 
In  this  as  well  as  in  every  view,  a  fund  to  the  amount  of  that  stated  without 
contradiction  in  the  petition,  should  not  be  allowed  to  remain  in  the  hands  of 
the  individual  who  at  present  holds  it. 

On  the  whole,  it  appears  to  me  that  the  doors  of  a  Court  of  Equity  should 
generally  be  open  to  the  summary  remedy  of  an  interim  judicial  management 
to  protect  the  funds  of  creditors  and  absentees  when  in  imminent  hazard ;  and 
that  the  present  case  falls  within  that  rule  seems  to  me  very  clear  from  the 
statement  given  as  to  the  trustee's  circumstances  without  any  specific  contra- 
diction in  these  papers.  No  creditor  of  any  amount  proposed  the  nominal 
trustee  in  the  first  instance,  or  now  supports  his  continuing  in  the  intromission 
of  the  funds.  « 

The  LoBD  President.  I  have  a  good  deal  of  difficulty  in  point  of  form  ; 
at  same  time,  I  see  the  position  the  creditors  are  placed  in.  They  have  in- 
creased our  difficulties  by  the  course  they  have  taken  themselves ;  1st,  they 
take  the  trust  as  a  collusive  trust,  while,  at  the  same  time,  they  wish  to  keep 
it  alive  and  make  it  the  subject  of  judicial  management;  2d,  they  desire  the 
trustee  to  find  caution,  and  when  he  ofiers  it  they  refuse  to  take  it ;  3d,  they 
give  certain  parties  authority  to  apply  to  the  Court  in  a  way  that  when  these 
parties  appear,  we  are  at  a  loss  to  know  whether  their  application  is  in  ac- 
cordance with  the  authority  so  given  thera.  But  one  thing  is  clear,  that  the 
afiairs  of  the  trust  are  in  a  most  unsatisfactory  position,  and  that  the  interest 
of  the  creditors  is  in  danger.  Brown  is  not  a  desirable  trustee ;  for  the  credi- 
tors have  expressed  their  want  of  confidence  in  him,  and  they  have  made 
certain  statements  with  regard  to  him  and  the  origin  of  the  trust  which  he 
has  not  thought  fit  to  answer.  I  can  hardly  assume,  therefore,  that  these 
statements  in  the  petition  are  groundless.  I  feel  the  difficulty  that  has  been 
pressed  by  Lord  Ivory  as  to  the  limited  nature  of  the  trust.  But  suppose  the 
case  of  a  disposition  granted  for  the  purpose  of  complying  with  the  Act  of 
Grace,  and  it  turns  out  that  the  trustee  therein  named  conducts  himself  in  a 
way  that  is  adverse  to  the  interest  of  the  creditors,  at  least  that  they  allege  it 
to  be  so,  and  that  he  does  not  contradict  the  allegation,  and  that  his  circum- 
stances are  in  the  position  of  this  person,  have  we  not  power  in  such  a  case 
to  appoint  a  judicial  manager  ?  I  should  be  sorry  to  think  we  had  not.  I 
rather  think  we  have,  and,  therefore,  I  am  inclined  to  take  the  views  of  Lord 

Caninghame. 

C2 
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Nov  20  1852.     I^^^  FuLLERTON  was  absent. 

v-^Y-«^  The  GocBT  therefore  granted  the  prayer  of  the  petition,  and  appointed  a 

Pet.  Christian  judicial  factor  on  the  estate. 
Souter,  &c  ITefester  and  Rennte,  WJS.,  Petitioners'  Agents. 

.1     .    ■    Stratum^  S.S.C.,  Respondent's  Agent.  (J.  8.  M.) 


No.  19.  LAW  V.  THOMSON. 

Process — Suspension — Sedaiming  Note, — ^The  Lord  Ordinsiy  having  refiised  a  note  of 
suspension,  on  the  gronnd  of  delay  in  taking  the  charger's  oath,  whic^  had  heen  referred 
to : — Held  that  a  reclaiming  note  was  a  competent  mode  of  proceeding  on  the  part  of  the 
sospender,  and  that  a  new  note  of  suspension  was  not  necessary. 

2d  Division.        This  was  a  suspension  of  diligencCi  in  which  a  reference  was  made  to  the 

oath  of  the  charger.    The  oath  had  never  been  taken,  and  the  charger  had 

Nov.  20. 1862.  m^^g^  ^|j^  Jjovd  Ordinary  to  refuse  the  note  of  suspension  on  the  ground  of 

"^^^      delay.    This  was  granted  by  the  Lord  Ordinary,  and  the  suspender  re- 
I^aw  V,  1  '      3 

Thomson.       claimed. 

P.  Fraser^  for  the  respondent  and  charger,  objected  to  the  reclaiming  note 
as  an  incompetent  mode  of  proceeding,  maintaining  that  a  second  note  of  sus- 
pension ought  to  have  been  presented,  which  would  have  given  him,  (the 
respondent),  an  opportunity  of  securing  caution  for  expenses,  (see  Act  of 
Sederunt,  4th  Sept.  1838,  sec.  5). 

Pattison,  for  the  suspender,  argued  that  both  proceedings  were  competent. 

The  Court  found  that  a  reclaiming  note  was  a  competent  mode  of  proceeding. 

James  Bell^  S.S.C.,  Suspender^s  Agent. 

Barron  and  Hagart,  W.S.,  Charger's  Agents.  (W.  H.  T.) 


No.  20.      JAMES  GRAHAM  &  MANDATORY  v.  JOHN  GRAHAM. 

Proiestatum—Sedenmt  Day, — A  protestation  is  effectnal  though  taken  oat  daring  the 
sittings  of  the  Outer  House,  hefore  the  sittings  of  the  Inner  House  have  hegun. 

2d  Division.      This  matter  was  verbally  reported  by  Lord  Anderson.    The  defender  had 

taken  out  protestation  on  2d  November,  for  not  enrolling.    It  was  extracted  on 

Nov.  17. 1852.  ^iQ  x2th.     Notwithstanding  this,  the  pursuer  had  enrolled  the  cause  in  last 

"^^""^^      week's  printed  rolL    The  defender  pleaded  ^'  no  process,"  the  case  being  out  of 

S^diutoiT     Court  by  protestation.    The  pursuer  replied  that  there  was  no  legal  protes- 

V.  Graham,     tation,  the  2d  of  November  not  being  a  Sederunt  Day,  and  referred  to  the 

Act  2  and  3  Vict.  c.  86,  by  which  it  is  provided,  sec.  10,  ^  that  Sederunt 

Days  shall  be  reckoned  from  and  regulated  by  the  meetings  of  the  Inner 

Houses  of  the  Court,  and  not  by  the  sittings  of  the  Lord  Ordinary." 

The  Conrr  had  no  difficulty.  The  power  of  preventing  needless  delay,  by 
protestation,  exists  in  the  Lords  Ordinary  during  their  sittings,  before  the  meet- 
ing of  the  Inner  House,  as  much  as  any  other  power  incident  to  their  office. 

C.  Scottf  for  pursuer.    Hom^  for  defender. 

Jamei  Bayne^  S.S*C,  PorsaeiV  Agent. 

James  GraJiome,  W.S.,  Defender's  Agent.  (W.  H.  T.) 
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BALUNTEN  &  MANDATORY  v.  CONNON.  No.  21 

DUa^tttee^Ptaa  of  residence.'^  A  charge  upon  a  bill  left  at  the  acceptor's  fiither's  house 
in  Aberdeen^  where  he  was  in  the  habit  of  living  when  in  Scotland,  where  his  domicile  of 
birth  was,  he  having  acqoired  no  other,  and  the  bill  being  addressed  to  him  as  '*  ship- 
owner in  Aberdeen,"  held  to  be  regular. 

This  was  a  leduction  of  a  diligence  on  which  the  bankraptcj  of  Leask  pro*  2d  Division. 

ceeded,  on  the  ground  that  the  charge  upon  a  protested  bill  was  inept,  in  re-      

spect  that  it  had  been  left  at  the  aooeptor's  father's  house  in  Aberdeen,  while  ^<>^*  ^^'  ^^^' 
the  acceptor  himself  was  not  resident  there,  and  had  not  even  a  Scottish      "T^^ 
domicile.    The  bill,  however,  had  been  addressed  to  him  by  the  drawer,  &s^^^|||^Yy^ 
*^  William  Leask,  shipowner  in  Aberdeen,"  and  was  payable  at  a  bank  in  that  v.  Connon. 
town.    It  was  proved  that,  at  that  time,  he  was  a  sailor  by  profession,  and 
had  acquired  no  domicile  by  resuienee  anywhere,  but  that  when  in  Scotland 
he  always  resided  in  his  Other's  house,  where  he  had  been  bom  and  brought 
up,  and  where  the  charge  had  been  lefi. 

Logan^  with  whom  Moncreiff' and  the  Lord-Advocate  (Ihglk)^  for  pursuer. 
Shcmdf  with  whom  Deasy  for  defender. 

The  CouBT  unanimously  found  that  the  diligence  was  regular,  and  re- 
pelled the  reasons  of  reduction. 

Jctmes  MorshaB^  S.S.C.,  Pursuers'  Agent. 

Sliond  and  Farquhar^  W.S.,  Defender's  Agents.  (W.  H.  T.) 

LANGS  t;.  BROWN.  No.  22. 

Arkiiration — Deereo  ProrogiUion — Power  of  Ovtrsman, — ^In  a  submission  which  had  been 
prorogated,  the  arbiters  issued  notes  against  which  they  allowed  parties  fourteen  dajs  to 
redaim.  Before  the  ezpiiy  of  that  period,  they  devolved  two  points  on  which  they  differed 
on  an  oversman.  Soon  thereafter,  the  prorogation  carrent  at  the  date  of  the  issning  the 
notes  and  of  the  devolntion  being  about  to  expire,  the  oversman  further  prorogated  the 
sabmisston,  and  eventually  the  aibiters  issued  a  decree  in  terms  of  their  notes.  In  a  reduc- 
tion of  this  decree  on  the  ground,  mter  aHa,  of  its  being  issued  beyond  year  and  day  from 
the  date  of  the  last  prorogation  by  the  arbiters  themselves : — Hetd,  in  conformity  with  the 
opinions  of  a  minority  of  the  whole  Court,  that  the  prorogation  by  the  oversman  was  sufficient 
to  keep  aEve  the  submission,  to  the  effect  of  enabling  the  arbiters  to  pronounce  such  a  decree. 

This  was  a  reduction  of  a  decree-arbitral  on  the  ground  of  corruption  and  i^^  Division. 

Irr^nlarity  on  the  part  of  the  arbiters.    To  the  latter  of  these  grounds  of  re-      

daction,  the  attention  of  the  Court  was,  for  the  present,  exclusively  directed.  Nov.  23. 1852. 

The  pursuers  are  owners  of  a  vessel  on  account  of  which  certain  advances  ^«-v«>^ 
had  been  made  by  the  defender.  Disputes  having  arisen  between  these  par-  Langs  v. 
ties  with  regard  to  their  accounts,  they  agreed  to  submit  their  differences  to 
the  decision  of  two  arbiters,  with  power  to  choose  an  oversman  in  case  of  their 
differing  in  opinion.  The  terms  of  the  submission  bore,  *^  That  whatever  the 
said  arbiters  or  oversman  shall  determine  in  the  premises  by  decreet-arbitral, 
or  decreets-arbitral,  interim  or  final,  to  be  pronounced  by  them  between  the 
day  of  next  to  come,  or  betwixt  and  any  other 

time  to  which  the  said  arbiters  or  oyersman  shall  prorogate  this  submission, 
which  they  are  hereby  authorised  to  do  at  pleasure,  the  said  parties  bind  them- 
selves to  implement  to  each  other,**  &c. 


[ 
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Nov.  23. 1852.     The  submission  was  entered  into  in  1843.    It  was  prorogated  from  time 
^— Y^^      to  time  by  the  arbiters,  who,  in  September  1845,  issued  an  interim  decree- 
Langs  v.         arbitral,  and  again  on  10th  November  1846,  issued  notes  deciding  all  the 
'^^^*  points  on  which  they  agreed,  and  allowing  any  representation  against  them 

to  be  received  within  fourteen  days.  They  also  devolved  two  points  on 
which  they  differed  on  Mr  Andrew  Lindsay  as  an  oversman.  In  the  minute 
of  devolution,  the  arbiters,  afler  stating  the  two  points  on  which  they  had  dif- 
fered in  opinion, — the  power  to  appoint  an  oversman,  and  the  appointment  of 
Andrew  Lindsay  to  the  office, — ^'  refer  the  said  two  points  on  which  we  differ 
to  his  determination,  and  devolve  the  submission  on  him,  to  that  extent,  with 
all  the  powers  competent  to  the  office  of  oversman."  The  last  prorogation  by  the 
arbiters  was  dated  18th  and  20th  December  1845  ;  therefore  the  prorogation 
current  at  10th  November  1846,  the  date  of  this  interlocutor,  expired  in  Decem- 
ber thereafter.  The  devolution  had  been  made  on  the  10th  and  16th  Novem- 
ber 1846,  and  on  the  18th  December,  the  oversman  prorogated,  and  adjourned 
the  "  submission  and  the  period  ybr  deciding  the  matter  referred  to  the  day 
of  next."     Thereafter,  on  the  24th  and  28th  days  of  May 

1847,  the  arbiters  pronounced  a  decreet-arbjtral  in  terms  of  the  interlocutor 
of  November  1846.  The  validity  of  this  decreet  thus  depended  upon  the 
efficiency  of  the  oversman 's  prorogation  of  December  1846  to  keep  the  sub- 
mission alive,  so  as  thereby  to  enable  the  arbiters  competently  to  pronounce 
it.  In  June  following,  the  oversman  pronounced  his  decree.  These  were 
the  proceedings  challenged  in  the  reduction. 

Pending  the  submission  in  February  1845,  the  pursuers  intimated  by  letter 
to  the  clerk  of  the  submission,  that,  for  certain  reasons  therein  mentioned, 
they  repudiated  the  proceedings :  they  now  pleaded,  inter  alia,  as  grounds  for 
the  reduction  of  the  arbiter's  decree  in  May,  and  the  subsequent  decree  by 
the  oversman  in  June  1847  ;  2d,  "The  decreet  of  May  1847,  pronounced  by 
the  arbiters,  having  been  pronounced  after  the  lapse  of  more  than  a  year  from 
the  date  of  the  previous  prorogation  by  the  arbiters,  is  legally  inept  and  void." 
3d,  "  The  pretended  prorogation  by  the  oversman  is  inept  and  ineffectual, 
first,  because  the  appointment  of  the  oversman  being  made  afler  the  arbiters 
had  been  certified  that  the  pursuers  repudiated  the  proceedings,  .... 
was  illegal  and  void  ;  and  second,  because,  as  the  devolution  upon  the  overs- 
man  was  limited  to  two  special  points,  tlie  case  remaining  with  the  arbiters, 
quoad  ultrq,  he  had  no  power  to  prorogate  the  submission,  quoad  the  points 
which  were  so  reserved  for  the  consideration  of  the  arbiters  themselves ;  4th, 
If  the  decreet  of  May  1847  be  null  and  void,  the  decreet  sought  to  be  reduced 
must  fall  m  toto.  First,  because  in  that  view  the  arbiters  have  not  ex- 
hausted the  submission  ;  and  second,  because,  as  the  subsequent  decreet 
pronounced  by  the  oversman  is  bottomed  upon  the  previous  judgment  of  the 
arbiters  as  valid  and  effectual,  it  cannot  be  supported  if  that  previous  decreet 
is  found  to  be  unavailing." 

The  defenders  pleaded  generally  that  the  proceedings  were  regular,  and 
that  at  any  rate  the  pursuers  were  barred  by  homologation  from  urging  the 
alleged  irregularities. 

The  Lord  Ordinary  (Wood)  "  finds  that  the  decreet-arbitral  of  the  arbiters 
of  date  the  21th  and  28th  days  of  May  1847,  is  ineffectual  and  null  and  nut 
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binding  on  the  pursners,  and  reduces  and  annulls  the  same  accordingly,  and  Not.  28. 1852. 
decems.**  '""^r^^ 

The  defenders  reclaimed.  Bn^' 

Macfarlane  and  Marshall  (now  Lord  Gurriehill)  for  the  reclaimers. 
Moir  and  Inglis  (now  Lord- Advocate)  for  the  respondents. 

The  CouBTy  after  hearing  counsel,  ordered  minutes  of  debate. 

The  reclaimers  (defenders)  argued  that  the  decreet  was  valid  and  binding. 
As  well  might  it  be  contended  that  the  resignation  of  a  judge  in  a  law  Court 
before  whom  a  litigation  has  depended,  and  been  in  reality,  although  not 
formally  concluded,  either  in  whole  or  in  part,  renders  all  that  has  taken 
place  null  and  inept,  merely  because  his  signature  was  not  adhibited  to  some 
formal  acts  before  he  came  to  be  divested  of  his  judicial  functions. 
Smith  V.  APKay^  27th  January  1835,  13  S.  323;  Forrester  v.  Gcurlay, 
27th  March  1633,  Diet.  645;  Alter  v.  Affleck^  March  2.  1636,  Diet. 
646 ;  Earl  of  Crawford  v.  Alexander  BrucCy  Jan.  4.  1699,  Diet  649 ; 
Colonel  Erskine  v.  Lady  Mary  Cochrane^  July  30.  1714,  Diet  649  ; 
Hamilton  v.  Hf^^  30th  Jan.  1608,  Diet  643 ;  FreeUmd  of  that  Ilk  v.  Freelandj 
28th  February  1666,  Diet  646 ;  Fitcaim  v.  Morty  2d  December  1680,  Diet 
647 ;  Runcmaaiy  14th  May  1851. 

The  respondents  (pursuers)  argued  that  the  oversman  had  and  could  have 
no  power  to  prorogate  the  submission,  except  so  far  as  regarded  the  specific 
questions  devolved  upon  himself.  Suppose  a  representation  against  the  notes 
had  been  made,  and  the  arbiters  had  then  come  to  differ  in  opinion  on  some  of 
the  points  on  which  they  had  agreed,  and  not  being  able  to  agree,  had  resolved 
to  let  the  submission  expire  by  declining  to  prorogate,  it  is  contrary  to  reason  as 
well  as  the  plain  limitation  of  the  oversman's  powers,  that  he  by  his  proroga- 
tion should  have  the  power  of  keeping  alive  the  submission  which  the  arbiters 
themselves  intended  to  drop ;  Gray  v.  M^Nair^  5  W.  and  S.  305. 

The  case  was  advised  on  10th  March  1851. 

The  Lord  President  (Boyle)  was  of  opinion  that  the  devolution  on  the 
oversman  did  not  enable  him  by  his  own  act  of  prorogation  to  keep  the  ge- 
neral submission  in  existence  when  not  duly  prorogated  by  the  arbiters  them- 
selves ;  but  that  under  the  authority  of  the  decisions,  and  the  admitted  state 
of  the  facts,  the  decree  arbitral  that  was  formally  completed  in  strict  confor- 
mity with  the  notes  which  had  been  duly  subscribed^  while  the  submission 
validly  subsisted,  could  not  be  set  aside. 

Lord  Fullerton  was  also  of  opinion  that  the  decree  was  good,  but  on  dif- 
ferent grounds.  He  founded  on  the  prorogation  of  the  submission  by  the  overs- 
man.     No  doubt  the  old  decisions  do  afford  countenance  to  the  proposition 
maintained  by  the  defender,  and  adopted  by  the  Lord  President,  that  the  in- 
formal expression  of  the  opinion  of  arbiters  authenticated  by  writing  during 
the  dependence  of  the  submission,  may  be  competently  reduced  into  the  form 
of  a  regular  decreet  arbitral  after  the  submission  has  expired.     But  the  force 
of  these  old  decisions  has  been  destroyed  by  later  cases,  and  especially  that  of 
Runcmum^  14th  May  1851.  Some  of  them  were  prior  in  date  to  the  act  J  681, 
aud  all  of  them  were  pronounced  before  it  was  finally  determined  that  no  de- 
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Nov.  23. 1852.  creet  arbitral  was  valid,  unless  executed  and  attested  with  all  the  formalities 
^""Y^*^      of  the  statute.   Some  of  those  later  cases,  and  in  particular  that  of  Buncman, 

^1^°^  ^*         were  reductions,  and  the  result  was  the  declaration  of  the  absolute  nullity  of 
the  informal  notes.    But  if  these  notes  were  a  nullity  as  expressive  of  any 
binding  expression  of  the  opinions  of  the  arbiters,  he  did  not  see  how  a  nul- 
lity could  be  reared  up  into  a  reality  by  any  act  of  the  arbiters,  done  after 
their  powers  had  expired.    According  to  any  other  view  any  informal  decreet 
arbitral,  pronounced  during  the  dependence  of  i^  s^bmission,  would  admit  of 
being  rectified  and  amended  at  any  given  time  by  the  arbiters.    But  the  doubt 
he  had  was  on  the  other  point,  whether  the  Court  was  compelled  to  hold  that 
at  the  date  of  the  decreet-arbitral  the  submission  had  expired,  or  whether  it 
was  not  validly  prorogated  to  the  end  of  enabling  the  arbiters  in  May  1847, 
to  authenticate  in  due  form  the  opinion  expressed  in  the  notes  of  the  10th 
November  preceding.    This  raised  the  question  as  to  the  extent  of  the  power 
of  the  oversman  to  prorogate.     It  would  be  incompetent  for  arbiters  to  remit 
part  of  a  case  to  an  oversman,  whilst  they  retained  certain  other  points  of  it 
for  their  own  decision.    To  support  the  appointment  of  the  oversman  in  re- 
lation to  the  points  in  which  they  differ,  there  must  be  a  final  and  irrevocable 
determination  of  the  points  in  which  they  agree.    But  the  inference  from  this 
is  that  the  signed  notes  of  the  10th  November,  did  become  on  being  made  the 
ground  of  the  appointment  of  the  oversman,  the  irrevocable  expression  of  the 
opinion  of  the  arbiters  on  the  matter  contained  in  them.    They  did  not  con- 
stitute a  decreet-arbitral,  nor  could  they  be  rendered  so  if  the  submission  was 
allowed  to  expire.    That  is  fixed  by  the  decision  in  the  case  of  Runciman  and 
the  others  referred  to.    But  these  notes  must  be  held  to  have  exhausted  the 
judicial  powers  of  the  arbiters,  and  to  have  confined  any  decreet-arbitral  to  be 
pronounced  while  the  submission  continued  in  force,  to  the  formal  repetition 
and  authentication  of  the  determination  contained  in  the  notes.     Again  it  is 
fixed  by  the  decision  in  the  case  of  Runciman^  that  the  validity  of  the  appoint- 
ment of  the  oversman,  and  of  any  decreet-arbitral  to  be  pronounced  on  the 
matter  devolved  on  him,  depended  on  the  validity  of  the  decreet-arbitral  pro- 
nounced by  the  arbiters,  so  that  in  the  circumstances  of  the  case,  the  proroga- 
tion of  the  submission  was  indispensable  for  the  valid  exercise  of  the  powers 
which  had  been  devolved  on  tbe  oversman,  because  it  was  indispensable  in 
order  to'  enable  the  original  arbiters  to  embody  the  notes  of  their  opinion  on 
the  points  in  which  they  agreed  in  that  authentic  form,  without  which  any  de- 
creet pronounced  by  the  oversman  on  the  points  devolved  on  him,  would,  ac- 
cording to  the  decision  of  the  case  of  Runciman^  have  been  a  nullity.  He  could 
see  no  violation  of  principle  in  holding  that  the  prorogation  of  the  submission 
validly  prorogated  the  whole  submission,  at  least  to  the  effect  of  enabling  the 
original  arbiters  to  give  out  a  formal  decreet  in  terms  of  their  signed  notes  of 
opinion.    The  submission  is  in  its  nature  a  unity,  and  accordingly  so  it  was 
found  in  the  case  of  Rwiciman.    If  prorogated  it  all,  it  must  be  held  to  be  pro- 
rogated in  whole,  and  consequently,  the  prorogation  by  the  oversman  appeared 
to  him  to  be  quite  sufficient  for  the  only  purpose  which  iu  regard  to  the  ori- 
ginal arbiters  was  requisite,  that  of  enabling  them  to  execute  a  regular  decreet 
on  the  points  in  which  they  were  agreed. 
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Lord  Cunimohamb  agreed  with  the  Lord  President,  that  the  decree-arbit- Nov.  23.  ISSa*. 
nil  would  have  been  efiectual  in  respect  of  the  special  and  final  judgment  or      ^-^y*^ 
minute  of  the  arbiters,  recorded  in  the  proceedings  by  the  clerk  of  the  submis- Langs  v. 
sion,  dnring  its  admitted  subsistence,  and  subscribed  by  both  arbiters,  but  dif-      '^* 
fered  as  to  the  validity  of  the  prorogation  by  the  oversman,  to  preserve  the 
submission  alive  and  in  force.    He  conceived  that  that  quasi  mmistmal  act  was 
validly  executed  by  him  as  a  party  then  sufficiently  empowered  to  do  so.    In 
every  case  of  this  description  it  is  self-evident  that  when  a  devolution  to  an 
overanan  becomes  necessary,  the  power  of  prorogation  must  be  either  in  the 
arbiters,  or  in  the  oversman  according  to  law,  or  in  terms  of  the  powers  in  the 
submission  when  explicit,  and  the  question  is ;  In  which  of  these  parties  does 
it  lie  here  t     It  must  be  in  the  oversman,  as  the  arbiters  in  reality  as  well  as 
ex  Jigura  verborum  have  devolved  the  future  procedure  in  the  submission 
on  the  oversman,  with  all  the  powers  competent  to  ike  office.       One  of  these 
powers  i^  that  of  prorogation.    This  (holding  the  devolution  valid)  is  not 
so  much  a  judicial  as  a  mimsterial  act  appropriate  to  the  functionary,  who  is 
the  only  judge  officiating  in  the  latter  stage,  where  the  prolongation  of  the  / 
sulmiisBion  is  necessary  to  give  him  time  for  fiirther  deliberation.      An  oppo- 
ate  view  would  lead  to  inconsistent  results.    If  it  be  conceded  that  the  sub- 
mission must  stand  on  the  oversroan's  prorogation  as  to  the  points  devolved 
on  him,  it  cannot  &11  qtioad  ultra.     His  prorogation  would  be  incomplete  and 
futile  if  it  did  not  keep  the  whole  submission  in  dependence,  as  he  himself  could 
only  decide  two  of  the  remaining  points  referred,  while  the  award  as  to  the 
rest  would  fell  to  the  ground.  Surely,  however,  it  would  be  an  anomalous  doc- 
trine to  hold  that  a  submission  may  be  at  once  subsisting  pro  parte  and  extin- 
guished pro  parte.    No  such  doctrine  can  be  gathered  from  any  authority. 
With  reference  also  to  the  particular  ground  assigned  by  the  Lord  President 
for  supporting  the  decree,  he  entirely  concurred.    The  arbiters  were  entitled 
and  bound  (even  if  the  submission  had  been  allowed  to  fall)  to  issue  a  formal 
decree-arbitral  for  execution,  in  terms  of  the  final  minutes  of  their  decision 
recorded  by  the  clerk  and  subscribed  by  themselves  during  the  subsistence  of 
the  submission.    He  was  of  opinion  that  the  decrees-arbitral  both  of  arbiters 
and  oversman,  ought  to  be  sustained. 

LoHD  IvosT  regretted  that  the  result  of  his  opinion  would  be  an  equal 
divbion  of  the  Court.  He  was  of  opinion  with  the  Lord  President  that  the 
prorogation  by  the  oversman  was  not  sufficient  to  keep  alive  the  submission, 
and  with  Lord  Fullerton  that  without  prorogation  the  notes  of  the  arbiters 
were  of  no  avail.  The  power  to  prorogate  is  incidental  to  and  in  its  exercise 
cannot  go  beyond  the  jurisdiction  given.  Here  that  jurisdiction  was  limited 
to  certain  specific  points,  and  the  oversman's  right  to  prorogate  could  not  ex- 
tend to  other  matters  over  which  neither  directly  nor  indirectly  had  he  any 
power  whatever.  Then  supposing  that  in  this  way  there  was  no  valid 
prorogation — so  as  to  keep  the  submission  alive  on  the  points  not  delegated  to 
the  oversman — ^he  was  very  clear  that  the  original  arbiters  had  no  power  to 
issue  a  decree-arbitral  alter  more  than  year  and  day  had  elapsed  from  the 
date  of  their  own  last  prorogation.  On  this  head  the  authority  of  Runciman*s 
case  is  conclusive ;  but  had  it  not  been  so  he  should  still  have  been  prepared 
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Nov.  23. 1852. to  hold  that  as  vrithout  prorogation,  the  power  of  arbiters  have  no  legal 
'-^y-*^      endurance  for  more  than  a  year  and  day,  so  without  prorogation  the  arbiters 
Langs  V,         cannot  perform  any  valid  act  after  the  lapse  of  that  period,  and  ajbrtiori  are 
^^'^  powerless  either  to  pronounce  or  issue  a  final  decree.     As  to  the   previous 

notes  they  can  neither  of  themselves  supply  the  want  of  a  decree,  nor 
avail  as  a  warrant  for  issuing  such  decree  after  the  arbiter^s  whole  powers 
had  come  to  an  end  by  the  lapse  of  year  and  day.  In  this  respect  they  stand 
much  in  the  same  situation  with  those  verbal  acts  on  the  part  of  arbiters,  to 
which  the  decisions  pronounced  before  the  Act  1681  refused  all  faith.  Since 
that  statute  written  notes  not  having  the  solemnities  of  law,  are  quite  as  impro- 
bative  and  quite  as  much  beyond  the  reach  of  being  supplied  by  parole 
testimony  as  were  the  verbal  proceedings  prior  to  the  statute.  If  the  written 
notes  of  an  arbiter  improbative  in  themselves,  could  quandocunque  be  resorted 
to,  from  which  ex  intervallo — no  matter  how  long, — to  extend  a  formal  and 
probative  decree,  how  comes  it  that  we  find  so  many  cases  in  our  books  of 
informal  decrees  having  been  set  aside  1  In  the  present  case  the  arbiters  never 
meant  their  notes  to  operate,  nor  did  they  isspe  them  as  a  decree  ;  on  the  con- 
trary, they  gave  them  out  with  the  intent,  and  in  the  anticipation  that  they 
would  be  reclaimed  against,  in  which  case  there  must  have  been  ulterior 
proceedings.  No  doubt  failing  such  reclaimer,  the  arbiters  did  authorise  the 
clerk  to  the  submission  to  extend  a  decree.  But  it  was  the  decree  so  to  be 
extended  and  which  they  meant  to  execute,  and  issue  de  Juturo,  to  which 
alone  they  looked  as  the  instrument  which  was  to  operate,  and  have  effect  as 
their  actual  decree;  and  had  such  a  decree  accordingly,  been  prepared  and 
executed  and  issued  within  year  and  day  of  their  previous  prorogation  of  the 
submission,  it  would  have  been  a  good  decree,  but  not  having  been  so  until 
year  and  day  were  more  than  elapsed,  he  was  of  opinion  that  it  was  bad. 
They  had  by  that  time  no  longer  power  to  execute  any  decree,  and  therefore 
as  the  decree  which  they  did  execute  was  in  itself  bad  for  want  of  power,  so 
it  could  not  be  made  good  by  any  reference  back  to  or  combination  with  the 
previous  notes,  which  had  not  and  were  never  to  any  extent  intended  to  have 
such  an  effect. 

The  Court  being  thus  equally  divided  in  opinion,  appointed  the  record  with 
revised  minutes  of  debate,  and  the  opinion  of  the  Judges  of  the  Division 
to  be  laid  before  the  Judges  of  the  Second  Division,  and  the  permanent  Lords 
Ordinary  for  their  opinion. 

Of  the  consulted  Judges  the  Lord  Justice-Clerk,  Lords  Robertson,  Cockbum 
Medwyn,  Rutherfurd  and  Murray,  were  of  opinion  that  the  prorogation  was 
effectual  to  keep  the  submission  alive,  and  that  therefore  the  Lord  Ordinary's 
interlocutor  should  be  altered.  Lords  Cowan,  Wood  and  Anderson  adhered 
to  the  interlocutor. 

The  case  was  again  called  to-day,  when 

The  Lord  President  announced  that  the  majority  of  the  Judges  were  in 
favour  of  the  interlocutor  being  altered,  but  that  the  opinion  of  Lord  Medwyn 
who  had  resigned  since  the  opinions  were  delivered,  could  not  be  counted. 
His  Lordship  then  proceeded  to  deliver  his  own  opinion. 

The  Lord  President.  I  concur  with  what  appears  to  be  the  opinion  of 
all  the  consulted  Judges  that  the  notes  which  were  issued  by  the  arbiters  on 
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the  10th  and  16th  November,  if  they  are  to  stand  as  themselves  the  judgment  Not.  23. 1852. 
and,  without  the  prorogation,  are  to  be  regarded  as  the  decree-arbitral,  are  not      ^*"y^^ 
effectual  for  that  purpose.    That  appears  to  me  to  be  a  settled  point  Langs  v. 

But  it  is  on  the  other  parts  of  the  case  that  my  difficulty  lies ;  and  the  con- 
clusion I  have  arrived  at  is,  that  the  decree-arbitral  cannot  be  sustained.     I 
think  there  h»  been  a  miscarriage  in  the  whole  matter.     I  do  not  think 
the  notes  can  be  taken  as  a  decree-arbitral,  and  it  is  plain  that  the  arbiters 
themselves  do  not  so  regard  them,  because  they  give  the  parties  liberty  to 
reclaim.      Within  fourteen  days  the  parties  might  have  reclaimed,  which 
imports  that  the  arbiters  might  have  changed  their  opinion   afler  farther 
consideration.    The  submission,  therefore,  quoad  these  matters,  was  not  then 
exhausted ;  nay,  with  no  reclaiming  note  at  all,  I  think  that  if  they  had  given 
instructions  to  the  clerk  to  issue  a  decree-arbitral  in  terms  of  these  notes,  and 
if  they  had  afterwards  changed  their  opinion,  the  arbiters  were  entitled  to  call 
the  parties  again  before  them  and  change  their  award.     Now  I  think  they 
take  an  incompetent  step  altogether  here.     Upon  the  10th  and  16th  Novem- 
ber,   before   the  fourteen  days   are   out,  while    their  notes  are    not  final, 
and  therefore,  while  they  have  not  decided  anything  in  the  submission,  they 
make  a  minute  of  devolution  on  an  oversman  on  the  narrative  that  they  had 
decided  the  other  points  of  the  case.     If  they  had  so  decided,  that  would  have 
been  a  final  decision  ;  but  they  had  not  done  so.     What  then  is  the  position 
of  matters?  are  they  to  tie  up  their  hands  against  altering  their  judgment? 
If  so,  then  it  is  a  most  irregular  and  incompetent  proceeding :  for  afler  having 
given  parties  to  understand  that  within  fourteen  days  they  might  reclaim,  to 
do  anything  which  would  thus  tie  up  their  hands  was  a  most  unjust,  irregular, 
and  iniquitous  course  to  adopt.     They  might  as  well  have  issued  their  decree- 
arbitral  within  the  fourteen  days.     If  then  their  hands  were  not  tied  up  to 
issue  a  decree  in  terms  of  the  notes,  what  did  they  do  t    They  devolve  the 
duly  on  an  oversman.     Now  if  one  part  of  the  case  was  still  before  the  arbi- 
ters when  another  part  of  it  was  sent  before  the  oversman,  it  introduces  a 
state  of  matters  which,  so  far  as  I  am  aware,  is  perfectly  novel  and  incon- 
sistent with  the  nature  of  a  submission.    I  think  there  was  incompetency  in 
attempting  to  transfer  to  the  oversman  the  powers  of  prorogating  that  which 
was  still  before  themselves.     They  were  in  error  in  not  waiting  till  they  had 
decided  the  points  before  themselves,  and  then  making  the  devolution.    I 
should  be  sorry  to  overturn  a  decree-arbitral  which  appears  to  be  correct. 
But  the  very  sacredness  of  our  decrees-arbitral  requires  us  to  see  that  no 
informalities  are  introduced,  and,  in  this  view,  I  think  there  has  been  mis- 
management here,  which  proves  fatal  to  the  decree. 

Lords  Follerton,  Cuninghame,  and  Ivory  remained  of  their  former 
opinions,  Lord  Ivory  adopting  the  Lord  President's  views. 

The  Court  therefore  "in  conformity  with  a  majority  of  the  opinions  ofthfe 
whole  Court,  alter  the  interlocutor  of  the  Lord  Ordinary  reclaimed  against, 
repel  the  second,  third,  and  fourth  pleas  in  law  stated  for  the  pursuer,  and 
decern ;  remit  to  the  Lord  Ordinary  to  proceed  farther  in  the  cause  as  shall 
be  just,  and  reserve  all  questions  as  to  expenses  of  process." 

John  Gibson^  junr.,  W.S.,  Pursuers*  Agent. 
Murray  and  Beith,  W.S.,  Defender's  Agents.  (J.  S.  M.) 
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No.  23.  HAY  V.  SCOTT. 

Pcaqifer— Parochial  MeUef^Bastard.  1.  Parochial  relief  though  daring  temporaiy  twd 
health,  heid  sofficient  to  intexrupt  the  formation  of  a  residential  settlement,  under  the  old 
poor  law.  2.  A  widovr  haying  only  a  derivative  settlement  thiongh  her  late  husband,  had 
a  bastard  child.  Heki  that  the  parish  of  tlie  child's  own  birth,  and  not  of  its  mother's  deri- 
Tative  settlement,  is  bound  to  maintain  it.  3.  Relief  to  a  mother,  in  /arm,  though  practi- 
cally for  her  child  rather  than  herself,  is  sufficient  to  prevent  the  acquisition  of  a  residen- 
tial settlement., 

2d  Division.        This  was  an  action  at  the  instance  of  the  inspector  of  the  poor  of  the  city 

parish  of  Edinburgh,  against  the  inspector  of  the  poor  of  the  parish  of  Dud- 

Nov.  23.  ^oo2.^jjjjggjQjj^  £qj.  repetition  of  sums  paid  for  the  interim  support  of  sundry  paupers. 
J.  ^"^sTtt.       '^^^  ^°^y  cases  which  ultimately  came  to  be  decided  by  the  inner  house, 
were  those  of,  1st  George  Peebles,  and,  2d,  the  illegitimate  child  of  IsabelU 
0    Ross  or  Rodgers. 

1.  George  Peebles  (his  parish  of  birth  being  unknown)  had  acquired  a  re- 
sidential settlement  in  Duddingston,  by  living  there  from  1824  to  Whitsun- 
day 1834,  came  to  reside  in  E^nburgh  at  Whitsunday  1837,  and  while  still 
there  in  February  1840,  applied  for  parochial  aid  on  the  ground  of  bad  health, 
and  received  aliment  for  himself,  his  wife,  and  family  from  the  parish  of  Edin- 
burgh, first,  from  that  date  to  July  1843,  and  secondly,  (having  in  the  intenral 
recovered  his  health  and  supported  himself  and  family)  from  October  1846,  to 
January  1848.  For  these  advances  the  parish  of  Edinburgh  claimed  relief 
from  that  of  Duddingston. 

It  appeared  that  a  claim  for  repetition  had  been  made  to  the  parish  of  Dud- 
dingston on  three  occasions,  viz.,  1841,  1844,  and  1846. 

The  Lord  Ordinary  decerned  in  fiivour  of  the  defenders,  and  the  pursuers 
reclaimed. 

A,  R,  Clarke  with  whom  T,  Mackenzie,  for  the  pursuers,  maintained  that 
with  regard  to  the  first  of  these  periods  of  aliment,  1840  to  1843,  a  daim  lay 
against  the  defenders  as  the  parish  of  residential  settlement,  which  had  never 
been  lost,  as  no  new  settlement  had  been  acquired  in  Edinburgh,  less  than  the 
three  years  required  by  the  old  act,  then  in  operation,  having  elapsed  before 
Peebles  became  a  proper  object  of  parochial  relief. 

Baillie  and  the  SolicUor-Genend  (N eaves),  for  the  defenders,  answered 
that  under  the  old  law  the  parish  of  apprehension  was  under  no  obligation  to 
give  aliment  to  a  pauper  having  otherwise  no  daim.  that  they  had  done  so, 
therefore,  suo  periculo,  and  could  not  be  held  to  have  trusted  to  making  good 
any  claim  of  repetition. 

With  regard  to  the  second  period  (1846  to  1848),  it  was  maintained  that 
the  same  argument  must  still  apply,  as  the  pauper  had  not  then,  any  more  than 
at  the  previous  time,  acquired  any  settlement  in  Edinburgh.  Answered,  that 
under  the  new  act  which  had  then  come  into  operation,  the  pauper  had,  at  the 
time  in  question,  lost  his  settlement  in  Duddingston,  in  respect  that  five  years 
had  elapsed  since  he  left  that  parish  in  1884,  uninterrupted  by  one  year's  con- 
tinuous residence  there. 

*    The  Court  unanimously  sustained  the  claim  against  the  defender  for  the 
Jh'st  period,  Lord  Wood  observing  that  any  doubt  he  had  originally  enter- 
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tained  as  to  the  effect  of  the  parochial  relief,  ohtained  at  that  time,  in  preven-^or.  28. 1852. 
Ung  a  residential  settlement  from  being  acquired,  was  now  entirely  removed,      ^^-^y^^ 

Their  Lordships  unanimooslj  held  the  claim  for  the  second  period,  under  Hay  v.  Scott, 
the  present  statute,  excluded. 
.  2d,  The  case  of  Isabella  Boss  or  Rodgers  was  as  follows : — 

Her  deceased  husband,  James  Rodgers,  was  bom  in  the  parish  of  Dudding- 
aton,  and  it  was  denied  by  the  pursuers  that  he  had  ever  acquired  any  other 
settlement.  He  died  in  Edinburgh  in  the  year  1841,  and  his  widow  immedi- 
ately after  his  death  received  from  the  pursuers  a  small  amount  of  relief  for 
herself,  and  a  child  bom  of  the  marriage,  repetition  of  which  was  at  the  time 
obtained  from  the  defenders,  who  also  advanced  some  trifling  sums  to  her  in 
the  months  of  August,  September,  and  October  of  that  year. 

The  lawful  child  died,  and  the  widow  continued  to  reside  in  Edinburgh 
without  parochial  relief,  down  to  July  1844,  when  she  had  an  illegitimate 
child,  and  shortly  after  died.  The  pariah  of  Edinburgh  advanced  certain  sums 
as  aliment  for  the  illegitimate  child,  and  a  small  sum  to  bury  the  mother. 

Of  these  sums  they  now  claimed  repetition  from  the  parish  of  Duddingston, 
as  the  parish  of  her  late  husband's  birth-settlement,  passing  derivatively  to 
her,  and  through  her  to  her  bastard  child. 

The  defenders  attempted,  1^  By  averments  which  need  not  be  given,  as  the 
point  did  not  ultimately  come  to  be  decided,  to  prove,  that  the  father  had 
himself  acquired  a  settlement  in  Edinburgh ; — 2d,  That  the  widow  had 
aequired  a  settlement  there  for  herself  after  his  death,  and  contended,  in  the 
3d  place,  that  however  these  questions  might  be  decided,  the  derivative  set- 
tlement of  the  fikther  could  never  pass  through  the  mother  to  her  illegitimate 
child,  which  must  follow  the  residential  settlement  of  the  mother,  or  fisuiling 
that,  the  settlement  of  its  own  birth. 

The  Lord  Ordinary  had  repelled  the  daim  of  the  pursuers,  finding  that  they 
were  liable  for  the  support  of  both  mother  and  child,  in  respect^hat  the  former 
had  acquired  a  settlement  in  Edinbui^h  during  the  three  years  immediately 
succeeding  her  husband's  death,  sufficient  both  for  herself  and  the  illegitimate 
child.  The  trifling  aliment  she  had  received  in  1841,  was  not,  in  his  Lord- 
ship's opinion,  sufficient  to  prevent  this  result,  as,  though  in  form  for  herself^ 
it  was  in  reality  for  her  lawful  child,  then  alive,  and  ceased  with  its  death. 

The  LoBD  Justice-Clebk  observed  that  he  could  not  hold  that  the  mere 
derivative  settlement  of  a  wife  from  her  husband,  had  all  the  results  of  a  direct 
residential  settlement.  The  illegitimate  child  of  the  widow  was  a  thing  alto- 
gether unconnected  with,  and  foreign  to  the  marriage  which  formed  the  foun- 
dation of  the  derivative  settlement.  In  everything  connected  with  such  a 
child,  the  mother  was  to  be  held  as  unmarried,  and  the  child  must  follow  her. 
The  derivative  settlement  was  the  result  of  the  wife's  sharing  the  husband's 
&te,  and  having  her  person  sunk  in  his,  and  the  effiscts  of  such  settlement 
must  be  commensurate  with  its  origin.  The  parish  of  the  bastard's  own  birth, 
and  of  its  mother's  residence  at  the  time,  must  be  liable  for  its  maintenance. 

Losi>  CocKBiTBN  cxprcsscd  some  doubts,  but  would  not  disturb  the  unani- 
mity of  the  decision. 

Lords  Mubrat  and  Wood  concurred. 


38  CASES  DECIDED  IN  THE  No.  24. 

Nov.  23. 1852.     The  CouBT  therefore  sustained  the  defences  of  the  parish  of  Duddingston 

^«-v^*^       as  regarded  the  claim  for  the  child,  but  found  that  the  mother  had  acquired 

Hay  V,  Scott,  no  settlement  for  herself  in  the  parish  of  Edinburgh,  and  that  the  pursuer  was 

therefore  entitled  to  repetition  bj  the  defender  of  the  sums  advanced  for  her 

support  and  funeral  expenses. 

James  Morgan^  S.S.C,  Pursuer's  Agent. 

Scott,  Rymer  and  Scott,  W.S.,  Defender's  Agents.  (W.  H.  T.) 
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Petty  Customs — Burgh — Sals— Bona  fides. — A  tax  being  exigible  by  a  burgh  upon  all 
whisky  "brought  in  by  strangers,** — HeM  that  whisky  brought  by  a  merchant  of  the 
burgh  from  a  distiller  at  a  distance,  and  brought  by  railway,  the  purchaser  undertaking 
the  risk  and  expense  of  the  carriage  for  a  large  portion  of  the  way,  was  truly  imported  by 
the  said  purchaser,  and  could  not  therefore  be  taxed  in  the  character  of  whisky  brought  in 
by  the  distiller. 

2d  Division.  This  was  an  appeal  from  the  judgment  of  the  Sheriff  of  Perthshire  to  the 
Circuit  Court,  certified  to  the  Second  Division.     The  burgh  of  Perth  has,  in 

Kov.  28. 1852.  virtue  of  its  charter,  a  right  to  levy  certain  dues  or  petty  customs  upon  goods 
^'^v^^      entering  the  town.     A  table  of  these  customs,  framed  in  1762,  and  engrossed 

J^^tratescf  jj^  ^^  books  of  the  burgh,  contains,  tn^^  a/io,  a  duty  of  one  halfpenny  per  im- 

H^Donald.  perial  gallon  upon  ''  all  aqua  vitae  or  spirits  made  of  malt,  brought  into  the 
town  by  strangers." 

The  defenders  have  their  place  of  business  in  Perth,  but  both  partners  live 
outside  the  burgh.  In  the  year  1850  they  ordered  from  Haigs  and  Co. 
distillers  at  Sunbury,  near  Edinburgh,  a  quantity  of  whisky,  '*  to  be  delivered 
free  on  board  at  Granton,  cash  in  eight  days,"  after  which  point  in  the 
journey  the  defenders  specially  undertook  the  expense  of  transit,  and  all  risk. 
It  was  accordingly  sent,  and  arrived  by  railway,  consigned  to  the  defenders. 
The  pursuers  stated  that  their  collectors  watched  the  station  and  entrance  to 
Perth  on  that  night  till  the  gates  of  the  station  were  shut ;  that  during  the 
night,  after  their  officers  had  retired,  the  gates  were  opened  and  the  whisky 
was  brought  in  and  delivered  to  the  defenders.  The  present  action  was  then 
raised  for  the  payment,  inter  alia,  of  17s.  6d.,  being  the  petty  customs  said  to 
be  due  upon  the  article,  under  the  terms  of  the  table  or  list  above  quoted. 
They  alleged  that  the  defenders  were  "  strangers,"  because  they  personally 
resided  out  of  the  burgh ;  and  that  at  all  events  the  whisky  must  be  held  to 
be  brought  in  by  strangers,  inasmuch  as  the  real  importers  were  the  distillers 
in  Edinburgh,  and  not  the  defenders.  The  expense  and  risk  being  under- 
taken from  Granton  to  Perth  by  the  defenders,  they  held  to  be  a  mere  sub- 
terfuge for  the  purpose  of  evading  the  duty.  Importance  was  also  attached 
to  the  fact  of  the  nocturnal  delivery  of  the  goods.  A  voluminous  proof  was 
led,  most  of  which,  however,  referred  to  matters  regarding  which  the  parties 
were  not  at  issue  before  the  Superior  Court. 

The  Sheriff-substitute  and  Sheriff  both  found  in  favour  of  the  pursuers, 
mainly  on  the  ground  that  the  vendors  and  not  the  buyers  were  the  real  im- 
porters of  the  whisky,  the  peculiarities  by  which  the  property  seemed  to  have 
passed  at  Granton,  being  a  mere  evasion,  and  that  therefore  it  must  be  held 
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to  have  been  brought  in  "  by  strangers."    The  plea  that  the  defenders  were  Nov.  28. 1862. 
themselves  strangers,  in  respect  of  their  non-residence  in  Perth,  was,  how-       ^^-v' 

ever,  repelled,  and  did  not  now  form  part  of  the  case  in  the  Higher  Court.      Magistratea  of 

^  ^  Perth  V. 

C.  ScoU^  with  whom  Deasy  for  the  appellants  and  defenders,  maintained  M*DoDald. 
that  the  dammium  of  the  whisky  having  passed  by  delivery  at  Granton,  the 
Railway  Company,  who  were  the  instruments  of  bringing  it  into  the  town, 
were  the  servants  of  the  defenders  and  not  of  the  distillers,  and  that  it  was, 
therefore,  not  brought  in  by  '*  strangers.*'  The  undertaking  of  the  expense 
and  risk  was  not  an  evasion,  but  was  done  honafde  and  in  the  course  of  trade. 
They  had  a  right  to  choose  this  way  of  bringing  in  their  goods.  As  to  the 
hour  of  the  night  at  which  the  arrival  was  said  to  have  taken  place,  it  was 
entirely  irrelevant. 

P.  FrascTj  with  whom  G.  Fatton,  for  the  pursuers,  contended  that  in  the 
voluminous  proof  taken  in  the  Court  below,  it  had  been  proved  that  all 
whisky  brought  in  by  public  carriers  from  time  immemorial  had  paid  duty, 
whether  belonging  to  inhabitants  or  not — and  therefore  the  result  of  the 
tables,  as  thus  interpreted  by  usage,  was  entirely  in  their  favour,  irrespective 
of  the  other  peculiarities  of  this  case. 

In  obedience,  however,  to  the  opinion  of  the  Court,  they  were  obliged  to 
abandon  this  line  of  argument,  as  not  being  covered  by  their  pleas  in  law,  or 
raised  in  the  record. 

They  then  argued,  that  the  mode  of  sale  by  which  a  seeming  transference 
of  property  had  taken  place  at  Granton  instead  of  Perth,  was  a  mere  attempt 
to  evade  the  tax  by  fraudulent  means,  and  resembled  those  cases  in  which 
market  dues  had  been  attempted  to  be  evaded  by  persons  bringing  their 
goods  to  the  outside  of  the  market,  and  sending  into  the  market  in  search  of 
purchasers,  who  came  out  and  nlade  their  bargain.  In  this  case,  Haig  and  Co. 
had  an  agent  in  Perth,  who  beat  up  for  customers,  and  the  present  sale  must 
be  looked  upon  as  one  transaction,  from  the  time  of  their  agent  securing  the 
defenders  as  customers  to  the  moment  of  the  delivery  of  the  whisky  at  the 
defender's  cellars  in  Perth.  Haig  and  Co.,  who  were  strangers,  must  therefore 
be  considered  the  real  importers.  Moreover,  the  transaction  by  which  the 
property  was  said  to  have  passed  was  shewn  to  be  unreal,  by  the  fact  that  one 
of  its  conditions,  viz.  payment  by  cash,  had  not  been  adhered  to,  for  it  was 
proved  that  the  payment  actually  took  place  by  bill. 

The  Court  unanimously  found,  that  under  the  action  as  framed,  only  two 
questions  were  open,  viz,  Istj  The  question  of  the  defenders  being  "  strangers," 
in  respect  of  their  personal  residence  out  of  burgh  ;  2c^  The  question  of  who 
were  the  real  importers  of  the  whisky.  The  first  of  these  had  already  been 
decided  in  favour  of  the  defenders,  in  the  Inferior  Court.  In  regard  to  the 
second,  which  had  been  decided  in  favour  of  the  pursuers,  they  altered  the 
Sheriff's  interlocutor,  and  found  that  the  defenders  did  really  and  truly  import 

the  whisky  at  their  own  expense  and  risk,  and  assoilzied  them  from  the  con- 

dosions  of  the  action. 

Hill  and  Robertson^  W.S.,  Pursuers*  Agents. 

Murray  and  Beith,  W.S.,  Defenders'  Agents.  (W.  H.  T.) 
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No.  25.  MACKENZIE  v.  CAMERON. 

Proeen — ExpenMu^Conjtmct  lAahUUy. — ^Wbere  an  action  is  brought  against  seyend  de- 
fendcis,  conclading  against  them  conjunctly  for  expenses,  decree  in  absence  against  anj 
one  of  them  entitles  the  pursuer  to  decree  for  the  full  amount  of  the  taxed  expenses 
against  such  defender,  and  not  meiely  for  a  proportional  share  of  the  expenses  incnrred 
down  to  the  date  of  enrolment  for  decree. 

*       This  case  was  reported  verbally  by  Lord  Anderson,  as  involving  a  matter 

Not.  24. 1852.^^^^°^^^^^^^^  importance  in  practice.  An  action  of  damages  was  raised 
s^^Y^^  against  three  defenders,  and  concluding  against  them  conjunctly  for  expenses. 
Mackenzie  v.  Defences  were  lodged  for  two  of  these  parties,  which  have  not  yet  been  dis- 
Cameron.  posed  of;  no  defences  were  lodged  for  the  third.  Against  this  third  party 
therefore  the  pursuer  obtained  decree  in  absence  with  expenses,  and  then  in 
the  usual  form,  the  case  was  remitted  to  the  auditor  to  tax  the  expenses  as 
against  him.  When  the  case  came  before  the  auditor,  he  taxed  the  account, 
but  he  added  a  note  to  the  effect  that,  ^'  according  to  usual  practice,  he 
has  only  allowed  one  third  of  the  expenses  incurred  down  to  the  date  of  en*- 
rolment  for  decree,"  as  against  him,  because  the  case  is  in  progress  as  against 
the  other  two  defenders,  and  also  that  ''  it  may  be  necessary  to  reserve 
the  pursuer's  right  to  demand  decree  for  the  other  two  thirds  against  the  re- 
maining defenders  as  conjunctly  and  severally  liable  for  the  same  in  the  event 
of  their  being  unsuccessful,  and  subjected  in  the  expenses  of  process."  In 
that  way  there  being  no  proper  contradictor,  it  appeared  to  his  Lordship  that 
it  was  rather  for  the  Court  to  dispose  of  the  case  than  for  him. 

Monro  for  the  pursuer.  If  we  deviate  from  the  ordinary  principle,  that 
where  several  parties  are  liable  by  law  jointly  for  the  whole  sum,  we  would 
get  involved  in  intricate-  calculations.  It  comes  to  this,  that  a  party  in  the 
position  of  my  client,  who  has  a  number  of  persons  conjunctly  liable  to  him 
in  law,  would  be  worse  off  than  if  he  had  only  one ;  for,  having  got  his  share 
of  the  expenses  from  one,  he  could  not  come  back  on  him  for  the  rest,  or  any 
other  part  of  the  expenses,  and  the  possibility  may  be  that  some  of  the  other 
defenders  are  bankrupt  and  unable  to  pay  their  several  proportions.  Hughes 
and  Duncan  v.  Gordon^  2  S.  498 ;  MagistraUa  of  Campbelltown  v.  GaJhraithj 
5th  June  1845,  7  D.  828 ;  Paterson  v.  Murray^  6  S.  478. 

Po/ton,  contra. 

The  LoBD  Fbestoent.  It  rather  appears  to  me  that  the  way  to  deal  with 
this  case  is,  that  the  party  who  has  made  no  appearance  is  the  party  against 
whom  the  pursuer  was  entitled  to  judgment,  and  that  for  expenses  in  the 
same  way  as  if  no  other  defenders  had  been  conjoined  with  him  in  the  action. 
But  so  far  as  any  expenses  are  incurred  by  the  other  parties  in  the  action, 
that  party  is  not  to  bear  any  part  of  such  expense. 

Lords  Fullerton  and  Gttninghamb  agreed. 

Lord  Ivory.  I  am  of  the  same  opinion.  If  none  of  the  three  parties  had 
appeared  in  this  case,  the  decree  would  have  been  for  expenses  jointly  agunst 
them  alL    That,  therefore,  is  the  measure  of  the  expenses  to  which  this  party 
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is  liable  hy  the  ordinaiy  rules  of  process.     The  case  still  depends,  and  the  Nov.  24. 1852. 

other  parties  may  or  maj  not  be  liable  in  expenses,  but  the  ground   on      "^-^v^-^ 

which  his  liability  rests  is  a  joint  and  several  liability.  Mackenzie  u, 

Camei'on. 
The  Lord  Ordinary  "  Finds,  in  conformity  with  the  opinions  of  the  Judges 

of  the  First  Division  of  the  Court,  that  the  pursuer  in  a  question  with  the 

defender  Cameron  is  entitled  to  decree  for  the  full  amount  of  his  taxed  ac  • 

count,     ....     reserving  to  the  said  John  Cameron  his  claim  of  relief 

against  the  others,  defenders,  in  the  event  of  their  ultimately  being  found 

liable  in  expenses." 

J.  P.  Scotland,  W.S.,  Pursuer's  Agent.  (J.  S.  M.) 

J.  and  E.  PADGETT  and  Co.,  v.  MACNAIR  and  BRAND.  ^^  g^ 

Sale — Retention. — Held,  Tbat  a  buyer  who  rejects  gooda  sent  to  him,  as  being  discon- 
ibnn  to  sample,  is  bound  to  return  them  immediately,  if  it  can  be  done  without  injury  to 
the  goods,  or  to  pay  the  price,  and  has  no  right  to  retain  them  in  security  of  his  claim  of 
damages  for  non-implement  of  contract. 

This  was  an  action  for  the  price  of  a  parcel  of  shawls  sent  to  the  defenders  gj  TMy-  • 

by  the  pursuers,  in  obedience  to  an  order.     The  defenders  refused  payment  on      ' 

the  allegation  that  the  goods  were  disconform  to  sample,  but  also  refused  to  Nov.  24. 1862. 
return  diem,  until  either  a  parcel  of  shawls  of  the  kind  bargained  for  should      ^«-v^»^ 
be  sent,  or  damages  for  non-implement  of  contract  should  be  paid.  Padgett  &  Co. 

The  pursuers  denied  that  the  shawls  were  disconform  to  sample,  but  main-  ''•^'^•°a"">^- 
tained,  that  if  the  defenders  were  not  satisfied  with  them,  they  ought  to  have 
immediately  sent  them  back,  having  failed  to  do  which,  they  had  now  no  alter- 
native but  to  pay  the  price. 

The  parties  not  being  quite  agreed  upon  certain  details  of  fact,  in  particular 
as  to  what  sample  had  formed  the  ground  of  the  contract,  the  Lord  Ordinary 
had  ordered  issues,  which  being  reported  to  the  Court,  the  pursuers  maintained 
that  no  issues  were  necessary,  as,  upon  the  admissions  of  the  defenders,  they 
were  entitled  to  decree  for  the  price. 

The  Court  then  remitted  to  the  Lord  Ordinary  to  hear  and  pronounce  a 
judgment  upon  this  question.  He  pronounced  the  interlocutor  now  reclaimed 
against,  which  was  to  the  effect,  that  the  facts  and  circumstances  proved  by 
admission  or  by  the  letters  produced,  did  not  afford  sufficient  grounds  for  de- 
cemiture. 

Cookj  with  whom  T,  Mackenzie,  appeared  for  the  pursuers. 
</.  Donaldson^  for  the  defenders. 

The  CouBT  unanimously  found  in  favour  of  the  pursuers,  for  the  price  of 
the  goods ;  the  Lord  Justice-Clerk  observing,  that  there  was  here  no 
room  for  issues  or  any  further  investigation.  It  was  sufficiently  proved  that 
the  goods  were  sent  to  the  defenders  in  obedience  to  order,  and  by  a  regular 
invoice.  If  the  buyers  did  not  think  them  conform  to  sample,  they  had  on 
tbeir  part  the  right  to  return  them,  but  the  reciprocal  rights  of  the  seller  made 
it  incumbent  on  them  to  do  so  immediately.  There  might  be  goods  of  such  a 
nature  that  they  could  not  be  returned  without  injury,  or  could  not  be  returned 
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Nov.  24. 1852.^^  ^11 ;  in  sach  cases  it  might  become  the  duty  of  the  dissatisfied  buyer  to  keep 
v.^Y^^      them  in  trust  for  the  seller,  and  dispose  of  them  as  his  agent,  after  giving  im- 
Padgett  &  Co.  mediate  notice  of  his  rejection  of  them.    There  was,  however,  no  trace  in  the 
v.Macnair,&Cj^^  of  Scotland,  or  that  of  England,  (which,  in  a  purely  mercantile  question 
like  this,  must  be  looked  to,)  of  any  such  right  of  i^etention  as  that  here  as- 
serted.   (See  Smith's  Compendium  of  Mercantile  Law.)    Were  such  a  doc- 
trine held,  there  would  be  no  safety  for  sellers. 


W.  and  J,  Cpoh^  W.S.,  Pursuers'  Agents. 
W.  Miller,  S.&C,  Defenders'  Agent. 


(W.  H.  T.) 


No.  27, 


2d  Dirision. 


ABERDEEN  HARBOUR  COMMISSIONERS  v.  ABERDEEN 
RAILWAY  Co.  and  W.  ALLARDICE. 

Isme. — ^Wordfl  strack  out  of  issae,  as  involying  a  question  of  law,  as  snperfluoos,  and  as 
leading  to  irrelevant  questions. 

This  case,  which  referred  to  prescriptive  possession  of  a  piece  of  ground, 
— *—      came  before  the  Court  upon  a  report  upon  issues.    The  pursuers  proposed  the 
Not.  24. 1862.  following  issue  :— 

'^'^v^  "  Whether  for  time  immemorial,  or  for  forty  years  and  upwards  prior  to 

Harbour  Com- ^^^^»  ^^  prior  to  the  construction  of  the  said  embankment,"  (alluded  to  in  the 
missioners  v.    admission)  ''  the  ftiid  stripe  of  ground  was  possessed  and  used  as  part  of  the 
rS  a*^     harbour  of  Aberdeen,  or  of  the  alveus  adjacent  to  the  same  ?" 
&c.  ^       The  defenders  proposed,  '^  whether  the  pursuers  and  their  predecessors  and 

authors,  in  virtue  of  their  rights  and  titles  to  the  harbour  of  Aberdeen,  pro- 
duced in  process,  have,  for  time  immemorial,  or  for  forty  years  prior  to  1849, 
enjoyed  exclusive  possession  of  the  said  stripe  or  piece  of  ground  as  part  of  the 
said  harbour  ?" 

The  CocRT  struck  out  the  words  used  in  the  issue  proposed  by  the  defen- 
der "  in  virtue  oftlieir  rights  and  titles  to  the  harbour  of  Aberdeen,  producedin  pro- 
cess,^  as  involving  a  question  of  law,  not  of  fact.  Also  the  words  ^^for  time 
immemorial*  as  superfluous.  Also  the  word  "  exclusive^*  as  throwing  open  ir- 
relevant questions  of  accidental  and  exceptional  use  by  trespassers. 

Cook  for  Pursuers. 

Deas  for  Railway  Company. 

Hector  for  Allardyce. 

Barron  and  Hagart,  W.  S.,  Pursuers'  Agents. 

James  Ross,  S.S.C,  Jopp  and  Johnston,  W.S.,  Agents  for  Defendci-s.     (W.  II.  T.) 


No.  28.     JOHN  JOHNSTON,  Suspender,  v.  CLlFfONHILL  COAL  COMPANY, 

Chargers. 

Bill— Acceptor — Designation. — ^A  note  of  suspension  of  a  charge  on  a  bill  refused,  which 
proceeded  on  an  alleged  discrepancy  between  the  address  to  the  acceptors  by  the  drawer, 
9 1  D*vi«*on      ^^^  ^^^  signature  in  accepting  the  bill. 

The  suspender  had  been  incarcerated  at  the  instance  of  the  chargers,  who 

Nov.  24. 1852.  ^^p^  indorsees  of  a  bill  drawn  by  him  upon,  and  accepted  by  Messrs  John 

^■"^^  and  Dugald  M' Arthur,  and  protested  for  non-payment.  The  acceptors  being 
CHftonhUl*'      bankrupt,  summary  diligence  waB  used  by  the  indorsees  against  the  drawer. 

Coal  Co. 
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Johnston  presented  a  note  of  suspension  and  liberation,  without  offering  Koy.  24. 1862. ' 
caution,  -which  was  refused  by  the  Lord  Ordinary  on  the  bills.  ""-^y"^ 

The  suspender  reclaimed,  on  the  ground  that  the  bill  was  irregular.  It  Johnston  9. 
was  addr^sed,  be  contended,  to  the  company  firm,  ^'Messrs  J.  and  I^'Qoi^oo. 
M^Arthor,  Fishcurers,  25  East  Howard  Street,  Glasgow,"  but  was  accepted 
by  them  in  thdr  indiTidnal  capacity,  *'  John  M'Arthur,  and  Dngald  M'Arthur." 
No  doubt  these  two  persons  formed  the  whole  partners  of  the  said  firm,  but 
this  was  accidental,  and  they  ought  to  have  accepted  it  in  the  character  in 
which  it  was  addressed  to  them,  so  as  to  make  it  a  company  debt. 

J.  AdoMy — Deas^  for  suspender, 

Logan, — SoUckov' General^  (Neavee)  for  respondents. 

The  CocBT  unanimously  refused  the  note,  not  merely  in  respect  of  no 
caodon  being  offered,  but  because  they  held  the  suspender  barred  by  some- 
thing of  the  nature  of  a  personal  exception,  from  objecting  to  the  mode  in 
which  the  bill  was  accepted.  He  had  indorsed  it  to  the  chargers  himself,  as  a 
valid  document ;  and  even  assuming  that  he  had  done  so  prior  to  its  being 
accepted,  he  had  addressed  it  vaguely,  taking  his  chance  of  their  accepting  it 
either  in  their  individual  or  their  corporate  capacity. 

Adam  and  Kirhy  W.S.,  Suspender^s  Agents. 

D.  /.  Machrair^  S.S.C.  Respondents*  Agent.  (W.  H.  T.) 

SCOTLAND  V.  LEITH  DOCK  COMMISSIONERS.  No.  29. 

Povr^B  Assessment—Harbour  Revenue. — Held  that  the  revenue  of  the  harbour  of  Leith  is 
not  aasessabld  for  poor's  ratea,  with  the  exception  of  a  sam  payable  to  the  Queen's  Bemem- 
brancer  for  behoof  of  the  ministers  of  Edinburgh,  and  for  other  municipal  purposes. 

This  was  an  action  brought  by  the  Inspector  of  the  Parochial  Board  of  ist  Division. 

North  Leith  against  the  Commissioners  for  the  Leith  Docks  and  Harbour,  to     

enforce  payment  of  certain  assessments  imposed  for  the  year  1846-7,  nnder^^^-  ^^'  ^^^' 
the  Poor  Law  Act,  8  and  9  Victoria,  c  83,  on  the  wet-docks,  quays,  and     ""^y"^ 
wharfs,  and  on  the  ship-building  and  other  yards,  graving  docks,  and  premi-^^^^J^i 
ses  owned  and  occupied  or  tenanted  by  the  defenders  within  the  parish.  Commia- 

Certain  ancient  grants  and  acts  conferred  upon  the  Corporation  of  the^^^°®^ 
(Sty  of  Edinburgh  the  right  of  levying  harbour  and  shore  dues  at  the  port  of 
Leith.  The  Act  1661,  c.  8,  conferred  upon  the  Magistrates  of  Edinburgh,  for 
the  maintenance  of  the  city  clergy,  a  grant  of  a  merk  per  ton  on  all  goods  im- 
ported, not  the  growth  of  Scotland.  Various  legislative  enactments  were 
passed  in  the  course  of  the  last  and  the  present  century  for  the  purpose  of  im- 
proving the  docks  and  harbour  of  Leith.  Under  the  39th  Geo.  III.  c.  44 
operations  on  a  large  scale  were  carried  into  effect,  and  a  debt  incurred  on  the 
security  of  the  harbour  and  dock  dues  amounting  to  £265,000.  This  sum 
had  been  advanced  by  the  Lords  of  the  Treasury ;  and  under  the  7th  Grco.  TV. 
c  105,  an  arrangement  was  entered  into  with  the  Treasury,  by  which  Uie 
whole  management  of  the  docks  and  harbour  was  transferred  from  the  Corpo- 
ration of  Edinburgh  to  a  commission ;  at  the  same  tune  the  whole  revenues 
of  the  harbour  and  docks  were  assigned  to  the  Lords  of  the  Treasury,  in  secu- 
rity of  the  sums  advanced. 
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Scotland  v. 
Leith  Dock 
Commis- 
sionera. 


Nov.  25. 1862.  By  the  39th  Creo.  III.  c.  144,  the  magistrates  were  authorised  to  borrow 
money,  to  enable  them  to  complete  the  operations  of  the  statute,  and  empow- 
ered to  levy  certain  rates  therein  specified,  in  respect  of  all  vessels  brought 
into  or  using  the  harbour.  The  statute  provides  a  sinking  fund  for  the  gra- 
dual extinction  of  the  debt  thus  created ;  and  further  provides,  that  the  whole 
revenues  arising  from  areas,  either  in  feus  or  yearly  rents,  shall  be  brought 
into  the  dock  account,  until  the  debt  should  be  so  extinguished.  The  magis- 
trates, and  subsequently  the  commissioners,  were  also  entitled  under  the  47  th 
Geo.  III.  c.  3,  to  levy  certain  amount  of  pontage  or  tonnage  duty  on  goods 
imported,  for  the  purpose  of  making  and  maintaining  drawbridge,  &C.,  also 
dues  on  vessels  for  the  use  of  the  dry  docks. 

In  1830,  an  action  was  issued  by  the  heritors  of  the  parish  of  North  Leith 
against  the  magistrates  of  Edinburgh,  to  have  it  found  that  they  were  liable 
to  be  assessed  for  the  support  of  the  poor  on  an  alleged  rental  of  £7000,  de- 
rived from  duties  and  exactions  leviable  on  the  poor.  In  this  action,  the  Leith 
Dock  Commissioners,  appointed  under  the  7th  Geo.  IV.  c.  105,  and  the  minis- 
ters of  Edinburgh,  were  made  parties,  and  appeared.  The  ministers  were  as- 
soilzied, and  the  Lord  Ordinary  (Mackenzie)  pronounced  an  interlocutor  find- 
ing that  the  dues  so  levied  *^  are  not  liable  in  whole  or  in  part  to  be  taxed  for 
the  relief  of  the  poor  of  the  parish  of  North  Leith,  in  so  far  as  the  same  have 
been  applied  or  made  applicable  to  the  payment  of  the  expense  of  keeping  up 
or  improving  the  said  port  or  harbour,''  that  the  duties  were  so  applicable,  and 
that  the  feu-duties  were  not  liable,  in  respect  the  subjects  themselves  were 
liable  to  be  taxed  fully  without  deduction  of  the  feu-duties,  and  therefore  as- 
soilzieing the  defenders.  The  heritors  acquiesced  in  this  interlocutor,  which, 
accordingly,  became  final,  on  the  magistrates  of  Edinburgh  agreeing  to  pay 
the  assessment,  in  respect  of  certain  portions  of  land  alleged  to  be  held  by 
them  as  ordinary  property. 

Subsequently  to  this  decision,  and  in  the  year  1833,  the  town  of  Edinburgh 
became  insolvent,  and  the  afiieiirs  of  the  city  were  ultimately  arranged  by  the 
1  and  2  Victoria,  c.  55,  (July  1838)  commonly  called  the  City  Agreement  Act 
By  this  statute  the  preferable  right  in  security  held  by  the  Treasury,  is  post- 
poned to  the  annual  payment  of  £  7680,  payable  to  the  queen's  remembrancer 
in  exchequer,  and  allocated  to  the  ministers  of  Edinburgh,  to  the  creditors  of 
the  city,  and  to  its  college  and  schools,  proportionally,  in  sums  of  £2000, 
£3180,  and  £2500,  respectively.  The  impost  foic  behoof  of  the  ministers  of  a 
merk  per  ton  on  goods  imported  was  abolished.  The  act  farther  provides 
that  the  debt  to  the  Treasury  might  be  postponed  to  a  farther  sum  of  £1 25,000 
to  be  expended  on  additional  improvements. 

By  the  7  th  Vict.  c.  20,  the  Commissioners  for  the  harbour  and  docks  of 
Leith  were  incorporated,  and  it  was  declared  that  the  whole  property  vested  in 
them  should  be  held  for  the  use  of  the  said  harbour  and  docks  of  Leith,  but 
for  no  other  use  or  purpose.  The  receipts  of  the  commissioners  having  for 
some  years  exceeded  the  expenditure,  a  considerable  fund  had  accumulated, 
and  had  been  deposited  in  bank,  in  order  that  it  might  be  applied  to  the  exe- 
cution of  the  further  works  contemplated  on  the  harbour.  Accordingly,  the 
recent  act  of  the  10th  and  11th  Victoria,  c.  114,  was  passed,  by  which,  inter 
alia,  these  surplus  funds  were  appropriated,  and  the  defenders,  at  the  date  of 
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the  raising  of  the  action,  on  the  faith  of  that  statute,  had  already  entered  into  Nov.  25. 1853. 
contracts  by  which  they  were  under  obligations  to  pay  within  three  years,  from      '^■^y^-^ 
March  1848,  about  £140,000,  for  improvements  on  the  harbour,  and  their  Scotland  u. 
statement — admitted  by  the  pursuer — ^was,  that  all  the  overplus  revenue  would  commis-^ 
for  many  years  be  absorbed  in  these  works.  sioners. 

Under  these  circumstances,  the  defenders  were  served  with  notices  for  pay- 
ment of  poor  rates  in  October  1846  to  the  amount  of  £861,  on  a  rental  of 
£22,971,  derived  from  the  docks  and  harbour,  and  £28,  15s.  3d.  on  a  rental 
of  £767,  derived  from  yards  and  docks. 

An  action  having  been  brought  to  enforce  this  demand,  a  record  was  made 
up  and  closed ;  and  after  debate,  the  Lord  Ordinary  (Cuninghame)  ordered 
cases  to  be  prepared  "  in  respect  of  the  general  nature  of  the  question  on  which 
the  determination  of  the  present  case  depends.'' 

The  pursuer  argued  that  the  statutes  founded  on  by  the  defenders  contained 
no  exemption  of  the  revenues  from  the  burden  of  poors'  rates,  and  that,  there- 
fore, the  appropriation  of  such  revenues  to  special  objects  authorised  by  the 
statute,  could  only  import  an  appropriation  of  them  after  the  deduction  of  such 
public  burdens, — that,  at  any  rate,  they  are  assessable  so  far  as  applied  to 
other  pnrposes,  such  as  the  payment  of  the  city  clergy,  &c.,  and  so  far  as  there 
is  any  surplus  after  defraying  the  ordinary  expenses  and  repairs  of  the  harbour, 
— ^tbat  all  property  for  which  the  defenders  draw  a  rent,  and  adjacent  to  the 
docks,  such  as  warehouses,  yards,  and  the  like,  are  assessable,  and  that  the  cir- 
cumstance of  buildings,  docks,  &c.,  being  erected  within  high-water  mark,  will 
not  exempt  the  owners  from  assessment.  They  also  pleaded  that  the  judg- 
ment in  the  former  action  did  not  constitute  res  judicata  as  to  this  case. 

In  Scotland,  beneficial  occupation  is  not  the  element  that  regulates  the  as- 
sessment Barrack  Commissioners  v.  Milroy,  21st  November  1815;  Officers 
of  the  Ordnance  v.  ike  Heritors  of  North  Leith,  14th  June  1825,  and  14th 
February  1829.  Nor  will  the  plea  avail  that  the  fruits  or  revenues  are  ap- 
plied to  the  public  debt,  and  in  the  construction  of  the  works.  The  value  of 
a  subject  is  not  swallowed  up,  because  the  annual  return  from  it  may  go  to 
liquidate  the  debt  by  which  it  was  acquired  or  created.  If  this  principle  were 
adopted,  there  would  be  an  end  in  most  cases  to  any  assessment  whatever. 
The  Queen  v.  Sterry,  12,  Adolphus  and  Ellis,  pp.  80-92 ;  the  Queen  v.  the 
Baptist  Missionary  Society,  English  Jurist,  v.  12  p.  748 ;  the  King  v.  Agar,  7 
Bam.  and  Cress,  p.  70. 

The  defenders  argued  that  the  principle  of  beneficial  occupation  being  the 
rule  of  liability  is  one  very  clearly  established  in  our  own  law.  The  Bakers* 
Society  of  Paisley,  6th  December  1836,  15  S.  p.  200.  The  property  in  the 
present  case  is  not  Crown  property,  but  property  vested  in  a  trust  for  the  pub- 
lic, and  acquired  by  the  present  holders  under  a  title  which  prevents  its  being 
applied  to  any  thing  but  public  objects.  The  King  v.  the  Inhabitants  of 
Lvoerpool,  7  B.  and  C.  p.  61 ;  Rex,  v.  the  Commissioners  of  Salter's  Load 
Sluice,  4  Term  Rep.  730 ;  The  King  v.  Terrot,  3  East,  p.  506 ;  Bowls  v.  Gells, 
2  Cowper,  451. 

The  Lord  Ordinary  made  great  avizandum  with  the  cause ;  and  on  14th 
December  1850,  "  The  Lords,  on  the  report  of  Lord  Dundrennan,  having  con. 
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Nov.  25.  I852.ridered  the  revised  cases  and  record,  and  having  heard  the  counsel  for  the 
parties — appoint  the  revised  cases  and  record  to  be  hiid  before  the  Judges 
of  the  Second  Division,  and  the  permanent  Lords  Ordinary  for  their  opinion.'^ 

Farther  argument  at  the  Bar  was  considered  necessary. 

At  the  hearing,  the  Lord  Justige-Cleioe  expressed  an  opinion,  to  the  effect 
that  intimation  of  the  question  now  specially  and  separately  raised  as  to  the 
assessment  proposed  to  be  charged  on  the  sum  of  £7680,  which  the  Commis- 
sioners have  to  pay  to  certain  parties,  under  the  Acts  of  Parliament  which 
vest  in  them  the  revenues  of  the  docks,  ought  to  be  made  to  those  parties  as 
directly,  and  it  may  be  the  only  parties  interested  in  that  question. 

A  majority  of  their  Lordships,  however,  did  not  consider  it  necessary  that 
these  parties  should  be  called. 

On  the  merits,  the  Lord  Justice-Clrrk,  Lords  Wood,  Gockburn,  and  Med- 
WTN,  were  of  opinion  that  the  revenue  from  the  docks,  apart  from  the  sum  of 
£7680,  is  entirely,  and  in  every  event,  appropriated  to  specific  public  purposes 
by  the  statute,  and  is  not  liabte  to  assessment  under  the  late  Poor  Law  Act, 
that  there  is  no  room  for  imposing  on  the  general  portion  of  the  funds  so  ap- 
propriated, any  burdens  or  charges  whatever,  in  respect  of  the  payment  of 
£7680  to  be  paid  into  the  Exchequer,  so  as  to  diminish  and  subtract  from 
the  general  funds  more  than  £7680,  that  specific  sum  being  all  that  can  be 
paid  on  that  head  out  of  the  general  revenues :  and,  therefore,  that  as  any 
assessment  to  which  the  sum  of  £7680  may  be  subjected,  must,  if  leviable 
at  all,  be  absolutely  and  without  relief  a  biurden  upon  it,  the  sum  of  £7680  is 
not  liable  to  assessment  for  the  poor  in  the  hands  of  the  Commissioners,  by 
whom  it  must,  under  the  provisions  of  a  public  statute,  be  paid  in  full,  with- 
out any  abatement,  into  the  Exchequer,  for  the  purposes  and  in  the  manner 
thereby  appointed. 

Lord  Ruteierfcrd  was  of  opinion  that  in  so  far  as  the  revenues  of  the  Port 
and  Docks  of  Leith  are  applied  to  the  maintenance  or  improvement  of  the  Har- 
bour, there  is  a  dear  reason  of  exemption  upon  the  ground  referred  to  in  Lord 
Mackenzie's  judgment  in  the  case  between  the  Heritors  of  North  Leith  and 
the  Magistrates  of  Edinburgh.  To  that  extent  the  revenue  can  hardly  be  con- 
sidered as  excrescent  or  even  existing— being  consumed,  as  it  were,  in  its  very 
source.  This  ground  of  exemption  clearly  applies  to  the/ree  revenue  appropri- 
ated to  payment  of  the  interest  and  principal  of  the  Government  debt,  but  it 
stops  there ;  and  exemption,  if  it  be  claimed  for  the  part  of  the  revenue  which 
is  not  so  appropriated,  must  rest  upon  some  other  ground ;  and  that  other 
ground  must  be  found  in  the  nature  of  the  revenue  itself — In  the  character  of 
^e  party  to  whom  it  belongs— or  in  the  authority  by  which  it  is  appropriated. 
No  satisfactory  ground  has  been  stated  in  respect  of  the  character  of  the  re- 
venue, its  origin,  or  source.  Suppose  the  Corporation,  who  were  the  Crown 
grantees  of  the  port,  had  been  also,  under  statute,  the  grantees  of  the  docks, 
and  as  such  had  right  to  the  dock  dues,  and  that  there  had  arisen  a  large  ex- 
crescent revenue  after  payment  of  the  debt  and  the  ordinary  expenses  of  repair 
and  maintenance,  upon  what  ground  could  it  have  been  maintained,  that,  be- 
cause the  revenue  arose  from  a  grant  of  port  and  dock  and  harbour  dues  and 
dock  dues,  it  was  not  assessable  for  the  poor-rates?  If  the  origin  and  source 
then,  of  the  revenue,  give  no  ground  of  exemption,  is  it  to  be  found  in  the  clia- 
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racter  of  the  partleSi  who — either  as  trustees  or  beneficiaries — ^receive  it?    In  Nov.  25. 1852. 
this  case,  it  woold  appear  not    Certainly,  if  the  town  of  Edinburgh  had  re-      "^^^v^^ 
mained  the  sole  grantee,  it  would  have  been  no  answer  that  a  large  excrescent  ^^and  v. 

Iieith  Dock 

revenue  was  devoted  to  municipal  purposes,  and  to  the  exclusion  in  any  case^^^^jg. 
of  what  might  be  considered  as  direct  and  individual  advantage.    That  thesioners. 
C!orporation  would  have  been  liable  if  they  had  drawn  the  £7680  generally  for 
municipal  purposes,  seems,  so  far  as  we  have  yet  gone,  sufficiently  clear.  This 
view  ia  not  without  importance  in  considering  the  case  with  reference  to  the 
more  special  objects  of  the  appropriation,  which,  to  a  very  great  extent,  is  di- 
rectly for  the  benefit  of  the  Corporation.    It  bears  upon  another  point  stated 
in  defence,  that  the  statutory  purposes  are  public  purposes.    But  so  are  all 
municipal  purposes.     There  have  been  many  cases  in  which  exemption  was 
claimed  for  property  held  by  the  Crown,  But  such  exemption  never  has  been 
pat  or  allowed,  on  the  broad  ground  that  the  property  or  its  proceeds  were  held 
and  employed  for  public  use,  even  where,  by  the  settlement  of  the  civil  list, 
the  revenue  arising  from  the  estates  of  the  Crown  went  to  the  public  Ex- 
chequer.   The  exemption  was  put  on  the  character  of  the  party  to  whom  the 
revenue  belonged;  and  ultimately  Crown  property  and  revenues  have  been 
exempted,  not  because  of  the  purpose  to  which  they  were  applied,  but  because 
the  Crown  was  the  real  holder  and  proprietor  on  the  one  hand,  and  was  sub- 
ject to  no  taxes,  except  specially  imposed,  on  the  other.    In  like  manner, 
there  is  nothing  in  the  character  of  the  Commissioners  to  exempt  the  funds  in 
their  hands.    They  are  at  the  best  but  grantees  of  the  harbour,  and,  if  they 
cannot  plead  upon  the  nature  of  the  fund— or  its  particular  appropriation — 
or  the  privilege  of  the  parties  for  whom  they  hold — ^no  ground  of  exemption 
can  be  made  out  in  respect  of  their  being  the  immediate  recipients  of  the  fund. 
Then  look  more  minutely  to  the  beneficiaries  and  to  the  nature  of  the  appli- 
cation ;  and  take  the  sum  of  L.3180,  payable  annually  to  the  creditors,  What 
is  the  specific  purpose  to  which  it  is  to  be  applied  ?   Certainly  not  any  harbour 
purpose,  but  the  payment  of  the  city  debt,  as  forming  generally  a  part  of  the 
fund  out  of  which  the  bondholders — the  city  creditors — were  to  be  paid.    To 
the  extent  in  question,  the  city  creditors  appear  to  be  prmsely  in  the  situation 
of  preferable  bondholders  over  the  harbour  revenues,  but  for  debt  not  con- 
nected specially  with  the  harbour,  but  merged  in  the  general  debt  of  the  dty. 
Anotller  portion  of  the  sum  is  L.2500,  payable  for  the  maintenance  and  sup- 
port of  the  Schools  and  College  of  the  city.    Why  should  revenues  belonging 
to  the  Incorporation,  as  Heritors  of  North  Leith,  be  exempt  from  local  assess- 
ment ?    The  harbour  has  nothing  to  do  with  this  appropriation — derives  no 
benefit  from  it.    Nor  is  the  parish  of  North  Leith  bound  to,  or  concerned,  or 
interested  in,  the  maintenance  of  the  Edinburgh  University  and  Schools.    The 
maintenance  of  the  University  and  Schools  form  a  purpose  to  which  the  re- 
venues of  the  Corporation  were  primarily  applicable,  but  not  the  harbour 
revenue  more  than  the  other  revenues ;  and  if  the  Crown  postponed  the  secu- 
rity to  enable  the  Corporation  to  fulfil  those  purposes,  by  applying  otherwise 
than  for  the  benefit  of  the  harbour,  a  part  of  the  harbour  revenue,  that  just 
placed  the  fund  in  a  situation  to  which  exemption  did  not  apply,  and  left  it 
liable  U>  ^ocal  taxation,  like  any  other  part  of  the  Corporation  revenue  deriv- 
able from  property  in  that  parish.    Another  portion  of  the  sum  allocated  to 
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Nov.  25. 1852.  the  ministers  of  Edinburgh,  stands  in  a  different  position,  and  the  specialty 
was  much  relied  on.  It  has  been  argued,  that  the  grant  of  L.2000 — coming 
in  place  of  the  merk  per  ton,  which  was  not  assessable  for  the  poor-rate — 
should  also  be  free  from  assessment.  This  argument,  though  plausible,  seems 
by  no  means  conclusiye.  The  original  fund  may  have  been  free  from  the 
assessment :  the  substituted  fund  may  be  subject :  and  the  liability  for  assess* 
ment  may  have  been  taken  into  view  when  the  arrangement  was  made,  and 
by  whomsoever  the  assessment  may  have  been  payable.  If  the  Town  of 
Edinburgh  had  remained  in  solvent  circumstances,  and — in  respect  of  the 
ministers  resigning  the  merk  per  ton — had  granted  an  heritable  security  over 
the  property  of  the  Incorporation  in  North  Leith,  or  over  the  excrescent  re- 
venue from  the  port  and  docks,  the  new  source  of  payment  would  not  have 
carried  the  privilege  of  that  which  was  abandoned,  but  the  substituted  fund 
would  have  been  subject  to  its  own  liabilities,  without  reference  to  the  liabili- 
ties of  that  for  which  it  was  the  surrogate.  There  seems  nothing  here  but  a 
change  of  liability,  necessarily  arising  from  the  change  of  investment,  or,  as 
in  many  other  cases,  from  the  change  of  the  hands  in  which  the  property  is 
held.  On  the  whole,  therefore,  he  was  inclined  to  take  the  broad  view,  that 
all  those  different  parties,  for  their  respective  rights  and  interests,  are  in  the 
situation  simply  of  preferable  creditors  or  bond-holders  over  the  dock  and 
harbour  dues,  and  that — as  they  are  creditors,  not  for  dock  or  harbour  debts, 
and  as  the  dock  revenues  appropriated  to  their  payment  have  no  exemption, 
as  being  applied  to  dock  and  harbour  purposes — the  parish  of  North  Leith  is 
entitled  to  assess  the  Commissioners  to  the  extent  of  that  portion  of  their 
revenue.  He  was  therefore  of  opinion  that  the  defenders,  the  dock  commis- 
sioners, are  liable  to  assessment  in  respect  of  the  sum  of  L.7680,  and  that  to 
that  extent  their  defences  must  be  repelled,  and  decree  pronounced  in  favour 
of  the  pursuer. 

Lords  Murray  and  Cowan  concurred  generally  in  Lord  Rutherfurd*8  opinion. 

To-day  the  case  was  again  called,  when, 

The  Lord  President  announced  that  the  opinions  of  the  consulted  Judges 
had  now  been  received,  but  that  the  opinion  of  Lord  Medwyn,  who  had  since 
resigned,  could  not  be  counted.  His  Lordship  stated  that  with  regard  to  the 
merits  of  the  case,  it  was  unnecessary  for  him  to  detain  the  Court,  as  his  views 
were  those  expressed  in  the  opinion  of  Lord  Rutherfurd. 

Lord  Fullerton.  I  agree  in  thinking  that  Lord  Rutherfurd's  opinion 
must  be  adopted,  but  I  confess  I  cannot  see  any  distinction  in  principle  be- 
tween the  £7680,  and  the  whole  revenue  of  the  trust  fund.  The  majority  ot 
the  Court  entertain  different  views  from  me ;  but  I  so  far  agree  with  Lord 
Rutherfurd  and  your  Lordship  as  to  that  particular  sum. 

Lord  Cuninghame.  I  coincide  in  the  views  of  the  Lord  Justice-Clerk, 
and  of  the  Judges  who  agree  with  his  Lordship ;  and  am  of  opinion  that  no 
assessment  for  the  poor  is  leviable  from  the  preferable  sums  payable  to  the 
Corporation  of  Edinburgh  for  the  purposes  prescribed  by  statute.  It  has  been 
argued  that  these  payments  should  be  assessed  for  poor's  rates,  as  income  de- 
rived from  lands  and  heritages ;  but  I  think  that  the  usage  and  law  of  assess- 
ments for  the  poor  do  not  apply  to  such  payments  as  those  in  question .«  Such 
aiisessment  appears  to  be  no  more  authorised  on  the  restricted  preferable  claims 
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given  to  the  city  of  Edinburgh  bj  statute,  than  poor's  rates  are  claimable  in  ]^ot.  25. 1S52. 
other  cases  from  real  creditors.     Such  creditors  draw  their  respective  annual      ^"-^y^*^ 
payments  in  full,  without  being  chargeable  with  any  assessment  for  poor,  Scotland  v. 
except,  perhaps,  on  their  means,  in  the  parish  of  their  residence.     In  general,  OommiB- 
poor's  rates,  if  exigible  to  any  extent,  must  be  drawn  from  the  reversion  ofsioners. 
the  crop ;  and  though  that  has  been  exempted  on  special  grounds  in  the  present 
instance,  by  judgments  now  final,  that  consideration  cannot  render  preferable 
assignees  liable  for  a  rate  not  chargeable  in  the  ordinary  case  against  similar 
incumbrances. 

Lord  Ivory.    I  concur  in,  and  entirely  adopt  the  opinion  of  Lord  Ruther- 
ford. 

The  following  interlocutor  was  pronounced : — 

The  Lords  having  resumed  consideration  of  the  cause,  with  the  opinions  of 
the  consulted  Judges,  in  consequence  of  the  titles  of  14th  December  1850,  and 
of  June  last,  Find  that  the  sum  of  L.7680,  appointed  by  the  Act  I  and  2 
Yict,  c  55,  §  17,  to  be  paid  annually  out  of  the  revenues  of  the  harbour  and 
docks  of  Leith,  with  an  account  in  bank  in  the  names  of  H.  M.  Remembrancer 
of  the  Court  of  Exchequer  in  Scotland,  and  Auditor  of  the  said  Court,  for  the 
time  being,  to  be  applied  towards  payment,  or  for  behoof  of  the  ministers  of 
the  city  of  Edinburgh,  the  creditors  of  the  said  city,  and  the  college  and 
schools  thereof,  in  manner  mentioned  in  said  Act,  is  liable  to  be  assessed  for 
the  poor  under  the  Act  8  and  9  Vict.,  c.  83,  and  that  in  the  hands  of  the  de- 
fenders, and  to  that  extent  repel  the  third  plea  in  law  stated  for  the  defender, 
but,  quoad  ultra,  sustain  the  same.  Find  that  for  the  year  libelled,  viz.,  from 
Whitsunday  1846  to  Whitsunday  1847,  the  assessment  on  the  said  sum,  de- 
ducting one-fifth  in  respect  of  ownership,  which  was  at  the  rate  of  Is.  6d.  per 
pound,  amounts  to  L.518,  8s.,  for  which  decern  against  the  defender,  with  the 
legal  interest  thereof,  from  and  after  the  term  of  Martinmas  1846,  when  the  same 
became  due.  Find  and  declare,  that  the  defenders,  and  their  successors  in  office, 
are  liable  to  pay  poor's  rates  on  the  said  sum  of  L.7680,  from  the  said  term  of 
Whitsunday  1847,  and  in  all  time  thereafter,  but  reserving  to  the  defenders 
all  competent  relief  against  the  recipients  or  others  interested  in  the  said  sum 
of  L.7680,  as  also,  reserving  to  the  defenders  their  relief  against  the  pursuers 
to  the  extent  of  the  assessment,  or  such  portion  of  the  said  sum,  if  any,  as  may 
'  be  found  to  be  assessable  to  the  parish  of  South  Leith.  Finds  no  expenses 
due  to  either  party." 

William  Larimer,  S.S.C.,  Pursuer's  Agent. 

John  Phin,  S.S.C.,  Defenders'  Agent.  (J.  S.  M.) 


ANDREW  GIBSON  and  Others  against  WILLIAM  EWAN.  No.  30. 

Proof. — Circumstances  in  wLich  probation  not  held  to  have  been  renounced. 

In  this  action,  which  was  one  of  count  and  reckoning  for  intromission  with  ^^*  Division. 

the  funds   of  a  deceased  testator,  of  whom  the  pursuers  were  residuary  ^^ 

Nov  25  1862 
legatees,  the  Lord  Ordinary,  before  answer  as  to  the  defender's  liability  to       '     * 

account  for  any  of  his  alleged  intromissions,  remitted  to  an  accountant  to  en-  Qj^g^n  4c.  v. 

quire  into  and  report  upon  the  alleged  intromissions,  stating  at  the  same  time  £wun. 

any  points  of  law  which  might  appear  to  him  to  be  necessary  to  determine  before 
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Not.  25. 1852.^^  account  could  be  finally  adjusted  between  the  parties,  and  he  granted 
v^i^Y^^      diligence  against  havers  for  recovery    of  all  such  documents  as  might  be 
Gibson^  &c.  v.  be  deemed  requisite.  The  record  was  thereafler  closed.   Subsequently,  another 
Ewan.  remit,  was  "  with  a  view  of  finally  disposing  of  the  case,"  made  to  the  ac- 

countant on  a  separate  point  as  to  the  carrying  off  of  furniture,  &c.,  from  de- 
ceased's house,  by  the  defenders,  and  diligence  granted  against  witnesses  and 
havers,  Afterwards  his  Lordship,  in  respect  the  parties  had  failed  to  avail 
themselves  of  the. second  remit,  recalled  it,  and  appointed  the  case  to  be  dis* 
cussed  on  the  original  report,  and  writs  of  objections  to  be  lodged.  Afler  hearing 
parties  on  these  objections,  the  Lord  Ordinary  pronounced  an  interlocutor,  al- 
lowing the  accountant's  reports  so  &r  as  favourable  to  the  pursuers,  sustain- 
ing it  quoad  uUrOy  and  assoilzieing  the  defender  with  expenses. 
The  pursuers  reclaimed. 

Scott  and  the  Solicitor-General  for  the  reclaimers,  asked  to  be  allowed  a 
•proof  prout  dejure.  They  had  not  renounced  probation,  and  a  proof  «cn]pto 
was  of  little  use  in  an  action  which  was  mainly  grounded  on  the  averment 
that  the  defender  had  removed  or  destroyed  the  deceased's  books  and 
vouchers. 

Patton  in  reply. 

The  Lords  held  that,  in  the  circumstances,  the  pursuers  could  not  be  held 
to  have  renounced  probation,  and  appointed  them,  before  answer,  to  give  in 
a  minute,  stating  what  they  alleged  and  offered  to  prove. 

James  Bayne^  SS  C,  Pursners'  Agent. 

Bridges  and  McQueen,  W.S.,  Defender's  Agents.        (J.  S.  M.) 


No.  31.     P.  THOMSON  (Clerk  to  the  Cleugh  Road  Trustees),  v.  THE  MONK- 
LAND  RAILWAY  COMPANY  &  J.  WILSON  of  Dundyvan. 

Contract — Evidence, — ^In  construing  an  agreement  between  a  railway  company  and  road 
trustees,  the  Court  refused  to  look  at  letters  or  documents  other  than  the  original  minute 
of  agreement  itself. 

2d  Division.  The  only  point  of  importance  in  this  case  was  as  follows.  The  action  pro- 
ceeded  upon  an  agreement  entered  into  in  1846  between  the  defender,  Mr 

Nov.  26. 1852.  Wilson,  as  authorised  by  the  provisional  committee  of  a  railway  (afterwards 
'"'^^'^       amalgamated  with  others  into  the  Monkland  Railways  Company)  and  the 

Thomson  r.     puj^uers,  the  Cleugh  Road  Trustees,  which  agreement  was  minuted  at  a  meet- 

Knilway  Co.,   ing  of  the  latter,  and  signed  by  Mr  Wilson  and  the  trustees. 

^^*  The  parties  were  now  at  issue  as  to  what  the  parties  had  really  under- 

taken in  the  agreement.  * 

2).  Mackenzie^  for  the  defenders,  supported  their  view  of  the  agreement  by 
a  variety  of  letters  and  other  evidence  apart  from  the  minute  of  agreement 
itself,  and  as  also  by  the  usual  practice  in  such  contracts  between  railway 
companies  and  road  trustees,  but,  inter  alia^ 

The  Couirr  unanimously  held,  that  it  was  impossible  for  them  to  look  to  any 
letters  or  other  documents  as  modifying  the  terms  of  the  minute  of  agreement. 

Tod  and  Romanes^  W.S.,  Pm-suera'  Agents. 

\\\  A,  G.  and  R,  Eilis^  W.S.,  Agents  for  Railway  Company. 

Walker  and  Melville,  W.S.,  Agents  for  Mr  Wilson.         (\V.  H.  T.) 
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LOGAN  V.  GIBSON  and  KENNEDY.  No.  32. 

ProctiB — Expensef, — In  acRuse  where  there  were  two  defenders,  one  cited  as  principal 
debtor,  and  the  other  a^  caotioner,  and  where  the  action  was,  of  consent,  sisted  aj^nst  the 
Litter,  on  the  case  being  sent  to  a  jury,  the  pursuer,  who  obtained  decree  against  both 
defenders,  jointly  and  severally,  on  the  merits,  found  entitled  to  expenses,  genaraUy^  against 
the  principal,  and  agaiwt  the  cautioner  only  in  so  far  us  occasioned  by  his  appearance  and 
pleading  in  the  cause. 

This  was  an  action  at  the  instance  of  the  pursuer,  an  out-going  tenant,  for  2d  Division. 
the  value  of  crop  left  on  the  farm,  against  Gibson,  the  in-coming  tenant,  as 
principal,  and  Kennedy,  the  landlord,  as  CAUlioner.     The  action  originated  in    ^^;^^^°^^' 
the  Sheriff  Court  of  Ayrshire,  and  was  advocated  by  the  pursuer.     It  ulti-Logan,,, 
malely  came  to  a  jury  trial  in  which  the  pursuer  was  successful.     The  de-  Gibson  and 
fenderd  had  made  up  separate  records  in  the  Inferior  Court,  and  both  con-  '^^^^^^X* 
tinued  to  defend  the  action  up  to  the  point  of  its  being  determined  to  send  it 
to  a  jury.     The  defender,  Kennedy,  then  suggested  that  the  action  need  not 
be  fiiTther  insisted  in  against  him,  as  he  was  not  the  principal,  but  only  a 
cautioner.     To  this  the  pursuer  acceded,  and  the  action  was  sisted  as  against 
him.     The  pursuer  had  formerly  obtained  application  of  the  verdict,  and  ex- 
penses of  the  trial,  against  the  principal  defenders. 

Craufurd,  with  whom  Deas,  now  moved  to  apply  the  verdict  against  the 
cautioner,  and  for  expenses  jointly  and  severally  against  both  defenders. 
Kennedy  had  made  up  a  separate  record  and  defended  the  cause  up  to  the 
trial,  and  though  the  action  was  sisted  as  against  him  after  that  time,  his 
former  agents  and  counsel  had  acted  at  the  trial  for  the  other  defender,  and 
he  must  be  held  as  being  practically  a  party  to  the  cause  up  to  the  last. 
Gibson  might  turn  out  insolvent,  and  it  would  not  do  for  Kennedy  to  shelter 
himself  behind  a  man  of  straw,  in  a  trial  which  was  really  as  much  for  his 
benefit  as  for  that  of  the  other. 

H,  Robertson^  for  Kennedy,  observed  that  the  pursuer  himself  had  agreed 
to  sist  the  action  as  against  his  client. 

J.  Adam  appeared  for  the  defender,  Gibson. 

The  Lord  Justice-Clerk  remarked,  that  Kennedy  had,  in  his  record, 
made  himself  a  party  to  Gibson's  statement,  which  was  a  question  of  fraud, 
which  he  ought  to  have  known  nothing  about. 

The  CouBT,  after  decerning  against  the  defender  Kennedy,  jointly  and  seve- 
rally, on  the  merits,  found  '^  the  pursuer  entitled  to  the  expenses  incurred  by 
him  in  the  cause,  both  in  the  Inferior  Court  and  this  Court  previous  to  the 
trial" — found  the  defender,  Gibson,  ^*  liable  generally  for  the  paid  expenses  in- 
curred by  the  pursuer  previous  to  the  trial,  and  the  defender,  Kennedy,  liable 
for  such  part  of  the  said  expenses  as  were  occasioned  by  his  appearance  and 
pleading  in  the  cause." 

Patrick,  APEiren,  and  Garment,  W.S.,  Agents  for  Pursuer. 

Robert  Anderson,  S.S.C,  Agents  for  Gibson. 

Hope,  Oliphant,  and  Mackay,  W.S.,  Agents  for  Kennedy.      (W.  H.  T.) 
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^'^j  33,  CRAICH  V.  DEVON  IRON  COMPANY,  &c. 

Issues. — ^Tenns  of  issues  in  an  action  of  damages  on  the  ground  that  the  defenders  had 
wrongfully  carried  away  coal  belonging  to  the  pursuer. 
Counter  issue  of  acquiescence  disallowed. 

ifit  Division.       This  was  an  action  at  the  instance  of  John  Graicb,  residing  at  Lower 

Carsbridge,  near  Alloa,  against  the  Devon  Iron  Company,  as  a  Company, 

Not.  26.  l852.|^Qd  certain  persons  who  were  partners  of  that  Company,  or  who  now  repre- 

^'■'Y"^      sent  partners  thereof, 
j^icn  J.  rj^^  ^j^^g^  ^^  jjQ^  called  for  the  approval  of  issues.     The  following  were 

Co.,  &c  proposed : — 

It  being  admitted  that  the  pursuer  became  proprietor,  as  at  Whitsunday 
1835,  and  at  Martinmas  1841,  of  certain  ground  near  Clackmannan,  described 
&c  It  being  also  admitted  that  the  deceased  Leslie  Meldrum,  now  represented 
by  the  defender  Mrs  Euphemia  Ramsay  Pitcairn,  or  Meldrum,  as  bis 
executrix-dative,  became  a  partner  of  the  said  Devon  Iron  Company  as  at 
1st  November  1839,  and  died  on  16th  March  1846. 

1.  "Whether,  during  the  period  from  the  year  1832  to  the  year  1850  in- 
clusive, or  any  part  thereof,  the  defenders,  the  Devon  Iron  Company,  wrong- 
fully carried  away  coal  belonging  to  the  pursuer  or  his  predecessors,  the 
proprietors  of  the  said  ground  respectively,  to  the  extent  of  10,023  tons,  or 
any  part  thereof,  and  ironstone,  belonging  to  the  pursuer  or  his  said  prede- 
cessors, to  the  extent  of  10,933  tons,  or  any  part  thereof,  or  either  of  the  said 
coal  or  ironstone,  from  the  said  pieces  of  ground,  or  any  of  them,  to  the  injury 
and  damage  of  the  pursuer,  or  of  his  predecessors,  the  proprietors  of  the  said 
pieces  of  ground  for  the  time  being  ?" 

2.  "Whether,  during  the  period  from  the  year  1832  inclusive,  to  the  16tb 
day  of  March  1846,  or  any  part  thereof,  or  during  the  period  from  1st 
November  1839  to  the  said  16th  day  of  March  1846,  or  any  part  thereof,  the 
defenders,  the  Devon  Iron  Company,  wrongfully  carried  away  coal  to  the 
extent  of  10,023  tons,  or  any  part  thereof,  and  ironstone  to  the  extent  of 
10,933  tons,  or  any  part  thereof,  or  either  of  the  said  coal  or  ironstone,  from 
the  said  pieces  of  ground,  or  any  of  them,  to  the  injury  and  damage  of  the 
pursuer,  or  of  his  predecessors,  the  proprietors  of  the  said  pieces  of  ground 
for  the  time  being?" 

As  issue  of  acquiescence  was  asked  by  the  defender,  Mrs  Meldrum,  but 
disallowed,  the  Court  reserving  for  their  opinion  for  what  period,  if  any, 
Mrs  Meldrum  is  liable. 

Issues  approved  of. 

Monro,  for  the  pursuer. 

N.  C.  Campbell  and  Deas,  for  Mrs  Meldrum. 

Pattouy  for  Devon  Iron  Company. 

T,  and  K  Landale,  S.S.C.,  Pursuer's  Agents. 

S'^e^kfs^.t'"']     Defenders- Ageute.  (J.  S.  M.) 
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Petition,  Miss  ANN  MACPHEESON.  No.  34. 

See  ante^  Vol  I.,  p.  868. 

JExectttor — UabUity  of—Trust'Eataie. — Circumstances  in  which  an  executor  was  held 
liable  for  money  paid  away  upwards  of  twenty-five  yeai-s  before  the  claim  was  made. 

This  was  a  petition  by  which  Miss  Macpherson  now  prayed  the  Court  to  2d  Division 

apply  the  judgment  of  the  House  of  Lords,  which  remitted  the  cause  back  to      

the  Court  of  Session,  and  "  to  appoint  the  parties  to  be  heard  on  the  remain- Nor.  26. 1862. 
ing  points  of  the  case,  and  any  remaining  questions  of  expenses."  '■^v--' 

The  only  remaining  point  now  brought  before  the  Court  was  thus  re-  S^®*^'^?" 
ferred  to  in  the  accountant's  report  "  The  sum  stated  in  this  agreement  to  ^^ 
have  been  received  by  Mr  James  Macpherson  was  L.1444 :  17:  9;  but, 
as  has  been  explained  by  the  reporter,  the  sum  actually  received  by  him  was 
only  L.1317 :  7 :  7,  which  was  lying  in  the  hands  of  Messrs  Coutts  and  Co. 
in  the  joint  names  of  Sir  John  Macpherson  and  Mr  James  Macpherson.  This 
tmnsaciion  took  place  before  the  award  by  the  arbiters  of  8th  June  1810; 
but  the  pursuer,  in  her  answers  to  the  accountant's  notes,  (page  104,)  con- 
tends, '  that  Sir  John  Macpherson  and  Mr  James  Macpherson  are,  in  the 
circumstances,  conjunctly  and  severally  liable  to  the  executry  estate  for  the 
sum  of  L.1444  :  17  :  9,  which  two  executors  had  no  power  to  lend  out  to 
one  of  themselves  on  his  mere  personal  security.'  This  is  a  point  of  law  which 
the  reporter  is  not  called  upon  to  decide,  and  it  is  respectfully  left  open  for 
the  determination  of  the  Lord  Ordinary." 

The  explanation  in  regard  to  it  appeared  to  be  as  follows : — In  March 
I8IO9  Sir  John  Macpherson  (one  of  James  Macpherson  senior's  executors,) 
handed  over  to  James  Macpherson  junior  (another  of  the  executors,)  a  sum 
of  money,  for  which  he  took  from  him  'a  bond,  the  terms  of  which  will 
be  found  set  forth  in  the  subjoined  interlocutor  of  the  Court. 

The  report  by  the  accountant  shewed  that  the  application  by  James  Mac- 
pherson of  the  sum  in  question  to  trust-purposes  was  not  instructed,  and  as 
his  estate  was  bankrupt,  Miss  Macpherson  contended,  that  for  the  balance 
which  could  not  be  recovered  from  it,  Sir  J.  Macpherson's  representatives  must 
be  held  subsidiarily  liable. 

When  this  sum  was  first  claimed,  Sir  J.  Macpherson's  representatives 
pleaded  in  defence  the  circumstances  narrated  in  the  argument  referred  to, 
and  stated  that  they  considered  "  that  this,  as  well  as  all  other  matters  in 
issue  between  Sir  John  Macpherson  and  James  Macpherson  senior's  estate 
was  finally  settled  and  concluded  by  the  award  of  June  1810." 

With  regard  to  this  award,  the  Court  found,  16th  June  1841, — "  An  award 
was  regularly  given  out  in  July  1810,  by  which  the  amount  of  Sir  John 
Macpherson's  claims  on  the  trust-estate  on  the  one  hand,  as  well  as  the  amount 
of  the  trust-funds  for  which  he  was  accountable,  as  an  acting  trustee  and  ex- 
ecutor up  to  the  said  date  of  July  1810,  on  the  other,  was  distinctly  fixed  and 
determined,  and  decree  passed  for  the  balance ;" — that  James  Alacpherson, 
junior,  "  entered  into  the  said  submission  not  as  a  co-trustee  settling  accounts 
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NoT^J|6^862.  with  his  associates  inter  se,  but  solely  and  substantially  in  his  other  character 
of  beneficiary,  entitled  personally  to  the  whole  accruing  revenue  of  the  trust, 

Macphenon.  ^^^  seeking  only  to  enlarge  the  trust-property ;" — and  that  the  pursuer  '*  is 
as  much  bound  and  concluded  by  the  award  as  the  said  James  Macpherson 
himself." 

Penney  was  for  the  petitioner. 

Cravfurd  (with  whom  Maq)her8on)  for  Sir  John  Macpherson's  representa- 
tives now  ai^ued,  1st,  That  the  above  defence,  which  was  that  originally  set 
up,  had  been  already  sustained  by  the  above  interlocutors  of  the  Court  not 
appealed  against,  and  that  therefore  the  matter  was  already  disposed  of;  and, 
2d,  That  on  the  merits  the  defence  was  good. 

R,  Thomson  for  Mr  Tytler,  executor-creditor  of  James  Macpherson,  junior. 

The  Court  pronounced  the  following  interlocutor : — "  The  Lords  having 
resumed  consideration  of  this  cause,  and  having  heard  parties'  procurators  on 
the  demand  made  by  the  pursuer  of  the  action  in  regard  to  the  sum  of 
Ii.l317  :  7 :  7,  to  which  the  reporter  called  the  attention  of  the  Court ;  Find 
that  the  said  sum  was  part  of  the  capital  of  the  executry  estate  of  James 
Macpherson  the  elder,  realized  by  his  executors,  and  was  advanced  and  lent  to 
the  late  James  Macpherson  of  Belleville,  by  the  late  Sir  John  Macpherson,  on 
the  bond  of  the  former,  by  an  agreement  of  date  the  second  day  of  March 
1810,  in  which  the  said  sum  was  by  mistake  stated  to  be  L.1,444 :  17 :  4,  be- 
tween the  said  parties,  both  executors  of  the  late  James  Macpherson  the  elder, 
which  agreement  bears : — '  and  whereas  the  said  James  Macpherson,  the  ex- 
ecutor, claims  to  be  entitled  to  the  residue  of  the  personal  estate  and  effects  of 
the  said  James  Macpherson,  deceased,  after  payment  and  satisfaction  of  his 
debts,  and  also  alleges  that  he  has  disbursed  divers  considerable  sums  of  money 
out  of  his  own  funds  in  payment  of  debts  due  from  the  said  deceased,  and 
otherwise  on  account  of  his  estate,  and  being  in  want  of  a  present  supply  of 
money,  has  applied  to  the  said  Sir  John  Macpherson,  for  the  use  of  the  said  sum 
of  L.1444 :  17  :  9,  until  the  same  is  wanted  to  be  applied  in  satisfaction  of  the 
debts  of  the  said  deceased,  which  the  said  Sir  John  Macpherson  hath  consented 
and  agreed  to  advance  and  lend  to  the  said  James  Macpherson  on  his  bond ; 
now  it  is  hereby  declared  and  agreed  by  and  between  the  said  Sir  John 
Macpherson,  and  James  Macpherson ;  and  he  the  said  Sir  John  Macpherson, 
doth  hereby  promise  and  agree  that  he  will  not  put  the  said  bond  in  suit 
against  the  said  James  Macpherson,  his  heirs,  executors  or  administrators  un- 
less he  is  called  upon  to  account  for  and  pay  the  said  sum  of  L.1,444  :  17 :  9 
or  some  part  thereof  to  some  creditor  of  the  said  James  Macpherson,  deceased, 
or  into  some  Court  of  law  or  equity,  under  or  by  virtue  of  some  judgment, 
order  or  decree  thereof,  nor  shall  or  will  transfer  or  assign  the  said  bond  to  any 
person  or  persons  whomsoever,  unless  by  the  order  of  some  Court  of  law  or 
equity ;'  Find  that  a  bond  was  accordingly  granted  for  the  said  sum  by  the 
late  James  Macpherson  to  the  said  Sir  John  Macpherson,  which  bond  binds  the 
said  James  Macpherson  personally  to  pay  the  said  sum  to  the  said  Sir  John 
Macpherson,  his  executors,  administrators,  or  assigns :  Find  that  the  said  sum 
remained  in  the  hands  of  the  late  James  Macpherson,  who  was  entitled  to  the 
interest  thereof,  until  his  death  in  1833  :  Find  that  the  said  sum  continued 
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to  be  part  of  the  capital  of  the  trust-estate  under  the  management  of  the  said  Nov.  26. 1852, 
Jmmes  Macpherson  at  his  death  to  the  executors :  Find  that  Sir  John  Macpher-      ^^T'^^ 
SOD,  as  executor,  continued  in  right  of  the  said  bond,  and  that  the  same  was  ti^^p^^„Q„ 
document  of  debt  to  and  in  &your  of  the  executrj  of  the  estate,  and  available 
to  the  executors :  Find  that  James  Macpherson  could  not  have  refused  on  any 
ground  in  law,  or  in  respect  of  the  settlement  and  award  in  1810,  to  pay  the 
said  sum  under  the  said  bond,  and  that  if  recovered  the  said  Sir  John  Macpher- 
son could  not  have  appropriated  to  «himself  the  said  sum :  Find  that  by  the 
settlement  and  award  in  1810,  in  regard  to  the  separate  intromissions  of  the 
said  Sir  John  Macpherson  personally,  the  said  bond  by  James  Macpherson  for 
part  of  the  executry  estate  was  not  discharged,  or  the  interest  of  the  benefi- 
ciaries of  the  trust  in  the  same  evacuated  or  excluded,  and  that  the  said  bond 
was  in  no  respect  affected  thereby,  but  that  the  said  sum  remained  as  a  por- 
tion of  the  executry  estate  lent  by  the  foresaid  transaction  to  one  of  the  exe- 
cutors, and  still  to  be  accounted  for :  Find  that  the  pursuer  is  not  barred  by 
the  import  or  effect  of  the  former  judgments  in  this  cause,  or  on  the  grounds 
on  which  the  same  proceeded,  from  the  demand  now  made  for  payment  of 
•  the  said  sum,  with  interest  thereon  from  and  after  the  date  of  the  present 
action :  Find  that  the  said  sum  so  lent  as  aforesaid  on  the  personal  bond  of 
one  executor  by  himself  to  the  other  co-executor  remained  a  portion  of  the 
executry  fund,  to  be  stated  in  the  ultimate  account  thereof  against  both  exe- 
cutors, and  that  the  said  Sir  John  Macpherson  and  his  representatives,  and  the 
late  James  Macpherson  and  his  representatives  are  not  entitled  to  discharge 
themselves  of  that  portion  of  the  trust-estate  by  the  loan  under  the  said  agree- 
ment and  the  said  bond,  and  that  the  same  must  be  carried  into  the  executry- 
account  against  the  executors :  Therefore  find  the  executor  creditor  of  the 
late  James  Macpherson,  representing  him  in  this  action,  liable  in  payment  of 
the  said  sum  of  L.1317  :  17  :  7,  with  interest  from  the  date  of  the  summons, 
and  decern  for  payment  thereof:  And  find  the  representatives  of  the  late  Sir 
John  Macpherson  liable  in  payment  of  the  said  sum,  with  interest  from  the 
said  date,  and  decern  for  payment  thereof,  in  so  far  as  the  same  may  not  be 
recovered  from  the  estate  of  the  said  James  Macpherson  :  Find  no  expenses 
due  to  any  of  the  parties  in  regard  to  this  discussion." 

OUwrn-Craiffy  Dalziei,  and  Brodit^  W.S.,  Agents  for  Petitioner. 

Chrthn^t  Stuart  and  Cktyne,  W.S.,  Agents  for  Sir  J.  Macpherson's  Executors. 

J.  and  F.  Wright,  W.S.,  Agents  for  Mr  Tytier.  (R.  S.) 


CAMPBELL  and  Ofhebs,  v.  PRINGLE.  ^^-  ^^- 

RUevane^ — LiabiUtif — Business  Account — Provisional  Committee — Employment — In  an 
action  at  the  instance  of  an  agent  against  the  individual  members  ofa  provisional  commit- 
tee, fi>r  payment  of  the  balance  of  a  business  account  alleged  to  be  due  to  him ;  circum- 
stances in  which.  Held,  That  the  averments  were  not  relevant  to  support  the  conclusions 
of  the  action.  Ist  Division. 


The  pursuers  in  this  action  set  forth,  that  they  were  employed  as  the  soli- 


citors or  agents  in  an  undertaking  called  the  "  Berwickshire  Central  Junction 


Railway"  in  1845 ;  and  that,  in  that  capacity,  an  account  was  incurred  to  them  Campbell,  &c 
for  business  performance,  cash  advanced,  and  disbursements  made  for  behoof  v.  I'rmgie. 
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Nov.  27. 1852.  ^°^  ^"  account  of  the  undertaking.    This  action  was  brought  by  them  against 
"-^v^       the  individuals  said  to  have  com{K)sed  the  provisional  committee,  in  order  to 

Campbell,  &c  establish  their  liability  for  the  balance  said  to  be  still  due  on  the  account. 

V.  Pnngle.  rj^^^  general  plea  of  the  pursuers  was,  that  in  becoming  members  of  the 

provisional  committee,  the  defenders  became  conjunctly  and  severally  liable 
for  all  expenses  int^urred  in  the  promotion  of  the  undertaking ;  and  the  special 
pleas  in  reference  to  the  several  defenders,  were  in  substance  a  repetition  of 
the  general  plea,  and  a  more  limited  plea,  to  the  effect,  that  at  all  events  each 
of  them  is  liable  for  the  expenses  incurred  during  the  time  he  was  a  member 
of  the  committee,  or  in  reference  to  acts  adopted  and  homologated  by  him. 
But  in  reference  to  the  last  plea,  there  was  no  specification  on  record  of  any 
particular  acts,  or  any  portion  of  the  expenses  to  which  the  plea  was  intended 
to  be  applied,  as  against  the  several  defenders. 

Defences  were  lodged  for  certain  of  the  parties  called  to  the  action,  and 
with  regard  to  each  of  these  a  record  was  made  up,  setting  forth  as  to  each 
of  them  the  share  he  was  alleged  to  have  taken  in  the  matter. 

The  Lord  Ordinary  (Golonsay)  held,  that "  the  averments  of  the  pursuers  in 
the  record  are  not  relevant  and  sufficient  to  support  the  conclusions  of  the 
summons  as  regards  the  defenders  f '  and,  therefore,  dismissing  the  actioui 
and  finding  the  defenders  entitled  to  expenses. 

In  the  note  appended  to  his  interlocutor,  his  Lordship  remarked, "  It  appears  to 
be  now  settled  in  England  (contrary  to  some  earlier  decisions)  that  a  person  by 
becoming  a  member  of  a  provisional  committee,  does  not  make  himself  liable  to 
the  other  members  of  the  committee,  or  to  any  of  the  officers  of  the  association, 
in  respect  of  the  dealings  between  those  other  members  or  other  officers,  and  third 
parties,  Reynell  v.  Lewis,  and-TFt/U  v.  Hopkins,  25th  November  1846,  4  Rail- 
way Cases,  p.  351 ;  Morris  v.  Cottle,  House  of  Lords,  August  1850,  6  Railway 
Cases,  p.  327. . .  The  Lord  Ordinary  is  of  opinion  that  the  mere  fact  of  a  person 
having  been  a  member  of  the  Provisional  Committee,  and  so  entitled  to  attend, 
but  never  having  attended  or  interfered,  is  not  sufficient  to  create  liability  for 
accounts  incurred  to  advertisers,  engravers,  or  engineers  employed  by  the  Provi- 
sional Committee,  or  by  any  Sub-Committee  appointed,  in  his  absence,  by  the 
Provisional  Committee ; — mere  membership  is  not  authority  for  such  employ- 
ment, or  for  the  incurring  of  such  expense.  The  Lord  Ordinary  is  also  of  opinion, 
although  it  is  a  more  doubtful  point,  that  such  membership  is  not  tantamount 
to  employment  of  the  solicitors  to  do  all  the  various  matters  of  business  au- 
thorised by  the  attending  members  of  the  Provisional  Committee,  or  by  the 
Sub-Committee.  It  appears  to  the  Lord  Ordinary  that,  in  reference  to  non- 
attending  members  of  the  Provisional  Committee,  some  other  facts,  relevant 
and  sufficient,  must  be  averred,  applicable  either  to  the  whole  of  the  account 
claimed,  or  distinctly  applicable  to  such  specified  parts  of  it  as  are  alleged  to 
have  been  authorised,  or  adopted  and  homologated,  by  each  of  such  non- 
attending  members.  In  the  present  case,  it  appears  to  the  Lord  Ordinary  that 
there  is  an  absence  of  such  averments : — 

1st,  In  regard  to  the  late  Sir  Thomas  Dick  Lauder :  It  is  averred  that,  at 
his  own  request,  his  name  was  put  upon  the  list  of  the  provisional  Committee^ 
but  the  date  is  not  stated.  It  appears,  however,  from  a  circular  by  the  solici- 
tors, produced  in  process,  and  referred  to  by  both  parties,  and  the  true  date  of 
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which,  the  pursaers  say,  was  16th  October  1845,  that  at  that  date  neither  Sir  Nor.  27. 1852. 
Thomases  name,  nor  the  name  of  any  of  the  present  defenders,  had  been  put  on     '^■'v^ 
the  list  of  the  Provisional  Committee.    It  must  therefore  have  been  added  Campbell,  Ac, 
after  that  date;  and  it  is  admitted  that  on  4th  November  1845  be  sent  in  his^*    ^^^  ^ 
resignation.    It  is  also  averred  that  "  he  attended  the  meetings  of  the  provi- 
sional committee,  and  advised  and  acted  in  support  of  the  scheme,  9S  freely  as 
any  other  member  of  the  committee  f  but  there  is  no  averment  as  to  the  dates 
of  those  meetings,  or  as  to  the  business  transacted  or  authorised  by  those 
meetings.    The  first  meeting  of  the  provisional  committee  is  stated  to  have 
been  held  on  28th  October,  when  a  sub-committee  was  appointed.     It  is  not 
alleged  that  Sir  Thomas  Dick  Lander  was  present  on  that  occasion,  and  he 
resigned  on  4th  November.    These  are  the  only  averments  made  by  the  pur- 
sners  in  regard  to  Sir  Thomas  Dick  Lauder,  ^nd  they  do  not  appear  to  the 
Lord  Ordinary  to  amount  to  such  explicit  averment  of  employment,  in  regard 
either  to  the  whole  or  to  any  particular  part  of  the  account  pursued  for,  as 
ought  to  be  remitted  to  proof." 
Hie  pursuers  reclaimed. 

Macfarlane  for  the  reclaimers  stated,  that  instead  of  discussing  the  case 
separately  of  each  defender,  he  selected  the  case  of  Sir  Thomas  Dick  Lauder 
as  being  the  strongest  one  for  the  pursuers,  and  if  unsuccessful  in  it,  it  fol- 
lowed that  the  pursuers  must  be  unsuccessful  in  all  the  others. 

Broun  for  the  respondent,  was  not  caUed  on. 

The  LoBD  President.  I  apprehend  that  the  English  cases  go  this  length, 
that  if  a  party  attends  meetings  of  the  provisional  committee,  he  is  liable  for 
what  is  done  at  these  meetings,  but  not  farther.  I  do  not  think  there  is  here  a 
case  of  liability  made  out  against  the  respondent 

The  other  Judges  concurred  in  thinking  that  the  averments  were  not  suffi- 
cient to  enable  them  to  send  the  case  to  a  jury. 

The  Court  therefore  ''  adhere  to  the  Lord  Ordinary's  interlocutor  submitted 
to  review,  and  refuse  the  note.    Find  additional  expenses  due,"  &c. 

John  Murray^  junr.^  S.SJS.,  Reclaimer's  Agent. 

Scott  J  Rymer,  and  Scott,  W.S.,  Agents  for  Sir  Thomas  Dick  Lander.     (J.  S.  M.) 


KERR  V.  BREDISHOLM  COAL  COMPANY.  No.  86. 

Ismte — Damages, 

This  was  a  report  upon  a  proposed  issue,  in  an  action  of  damages  for  a  coal  2d  Division. 
pit  accident.     The   defender  wished  the  insertion  of  the  words,  "t^  mom  Nov.  27. 1852. 
roatT  in  the  issue,  so  as  to  confine  the  pursuer  in  his  proof  of  the  locus  of  the      ^"""y^^ 
accident,  to  that  particular  part  of  the  pit.  m!^  cSoCo' 

The  CouBT  refused  to  allow  the  issue  to  be  so  limited. 

J.  Campbell^  for  pursuer. 
Broufij  for  defendei*s. 

X).  Manson,  S.S  C,  Pursuer's  Agent. 

7\  Sprot,  W.S.,  Defenders*  Agent.  (W.  H.  T.) 

VOL.  n.  KO.  3.  * 
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No.  37.  JAMES  CASSELS  v.  HIS  CREDITORS. 

CBSffi(>— ^jnnenr  to  Btwiord:— Circamstances  m  which  the  benefit  of  eeMtio  was  granted  to 
debtor,  incareerated  for  the  aliment  of  a  bastard  child,  and  expenses  of  action  of  filiation. 

2d  Division.        Thia  was  a  reclaiming  note  against  the  interlocotor  of  the  Sheriff  of  Fife, 
Not.  27. 1862.  granting  the  henefit  of  cessh  to  the  petitioner  Cassels,  at  the  instance  of  Jean 

^**^^       Keddie,  his  incarcerating  creditor* 
Sediton.  ^       ^®  ^^  ^^'  ^^*^^  ^®  petitioner  had  been  imprisoned  consisted  of  inlying 
charges,  and  the  past  aliment  of  an  illegitimate  child,  with  the  expenses  of 
the  action  of  filiation.     Cessio  was  granted  bj  the  Sheriff  on  finding  cautioD 
for  the  future  aliment. 

W,  O,  Dickson^  with  whom  Deas^  for  the  reclaimer,  maintained  that  it  was 
a  general  rule  that  no  debtor  incarcerated  for  an  alimentary  debt  like  the 
present  was  entitled  to  the  benefit  of  cessio.  In  the  present  case  there  were 
no  palliating  circumstances  to  make  it  an  exception ;  on  the  contrary,  the 
debtor  had  repeatedly  declared,  as  shewn  in  the  proof,  an  extreme  unwilling- 
ness to  pay  the  debt ;  that  *'  he  would  rather  rot  in  jail  than  pay  it,**  and  had 
interfered  to  prevent  its  being  paid  by  his  friends.  He  had  teen  a  work- 
man enjoying  good  wages,  and  had  been  perfectly  able  to  pay.  An  obliga- 
tion like  this  could  not  be  wiped  out  at  one  blow  by  the  debtor  going  to  jail 
and  then  obtaining  a  ceash.  At  all  events,  he  ought  to  be  obliged  to  find 
caution  for  the  past  aliment,  which  was  considerable  in  amount,  while  the 
debtor  was  possessed  of  no  property.  See  Ritchie  v.  ids  Creditors,  20th  Dec 
1811 ;  Steelj  4Ui  July  1812,  (note  to  the  preceding  case);  Tomlinsony  15th 
Dec.  1815;  A.  B.,  20th  Feb.  1880;  8  S.  571;  (Lord  Gillies'  opinion); 
Baird,  7th  July  1827,  5  S.  508.  In  Bussel,  11th  March  1834,  and  FhuUater, 
(Deas  and  Anderson,  voL  iv),  cessio  had  no  doubt  been  granted,  but  only 
on  the  past  aliment  being  secured.  See  also  Watt  v.  Leonardy  20th  Dec. 
1834,  13  S.  235. 

Scott  for  the  debtor,  argued  that  there  was  no  good  reas<Ni  for  refusing  him 
the  benefit  of  cessio.  He  was  at  present  dependent  on  sixpence  a  day  paid  by 
the  creditors.  There  was  no  allegation  of  concealment  of  funds,  and  the  ex- 
pressions of  unwillingness  to  pay  were  directed  more  against  the  agent's 
account  than  against  the  principal  debt.  The  case  of  Baird  quoted  by  the 
creditors,  had  been  brought  up  again  and  cessio  granted,  (as  mentioned  in  the 
case  o£  Houston,  13th  Dec.  1828,  7  S.  193),  without  caution,  it  being  shewn 
that  he  was  alimented  in  jail  by  the  mother  of  the  child.  See  also  Houston, 
quoted  above ;  M'Phie,  20th  Jan.  1832.  Even  in  Grindlay,  3d  Feb.  1838, 
where  the  party  was  of  somewhat  superior  station,  and  there  was  suspicion 
of  concealment  of  funds,  cessio  was  granted  without  caution.  In  the  present 
case,  the  debtor  had  been  alimenting  another  child  during  the  currency  of 
this  debt. 

In  answer  to  a  question  by  the  Court,  it  was  stated  for  the  creditors  that 
in  the  case  of  Findlater,  2d  July  1831,  caution  for  past  aliment  had  been 
found. 

The  CouBT  unanimously  adhered  to  the  interlocutors  of  the  Sheriff.    No 
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expenses  due  to  either  party.    It  was  observed,  that  the  rule  of  refusing  cesah'Sw.  27. 1852. 
in  cases  of  alimentary  debts  no  longer  existed,  but  that  each  case  must  be      ^^-v""*' 

ruled  by  its  circumstances.  Cassels  v,  hii 

''  Oediton. 

T.  and  IL  Landale,  S.S.C.,  Reclaimer's  Agents. 

Thonuan,  S.S.C.,  Debtor's  Agent.  -     (W.  H.  T.) 


DISBROW  and  MANDATORY  v.  MCINTOSH  of  M'Intosh.  No.  38. 

Emdmet^Foreigm  QnarL — Held  that  a  certifieate  of  piobate,  purporting  to  be  signed  by 
s  foreigQ  judge,  and  baring  aaeal  appended,  requires  some  other  erideace  that  it  is  what 
it  professes  to  be. 

This  was  a  report  by  Lord  Rutherford  of  the  following  point: — The  ori-2d  IH^sioiu 
ginal  pursaer  having  died,  his  son  applied  to  be  sisted  in  his  place.    The  son  Not.  27. 1852. 
is  resident  in  the  United  States,  and,  along  with  a  mandate  to  the  agents,      ^*"y^*^ 
there  had  been  produced,  as  evidence  that  he  represented  his  father,  a  certi- ^^Jj^T*^ 
ieate  of  probate,  purporting  to  be  signed  by  the  Judge  of  the  Probate  Court  * 
of  Monroe,  State  of  Michigan,  and  having  a  seal  appended. 

His  Lordship  stated,  that  he  felt  a  difficulty  in  giving  efiect  to  this  as 
evidence,  as  there  was  no  proof  o^red  of  the  authenticity  of  the  document,  or 
that  it  really  was  what  it  professed  to  be.  tt  might  have  been  authenticated 
by  the  British  consul,  or  some  other  person  of  Whose  existence  the  Court  here 
was  aware.  Moreover,  the  document  did  not  bear  to  be  an  original  one,  like 
letters  of  administration,  but  mextely  a  certificate  of  probate. 

Buchanan  for  pursuers. 
DnffioT  defender. 

The  Court  wore  of  opinion  that  process  should  be  sisted  tiU  January,  for 
the  purpose  of  supplying  the  defect.  There  was  here  no  evidence  that  this 
was  the  signatore  of  the  Judge  in  question,  or  that  any  such  person  existed. 
The  evidence  of  the  mayor  of  a  town,  or  of  a  notary  public,  who  in  virtue  of 
his  office,  had  a  sort  of  world-wide  character,  was  often  made  use  of  in  such 
cases.  There  could  be  no  hardship  in  delay,  for  a  puipose  which  was  no 
more  than  what  the  comHas  gentium  demanded. 

Scmg  and  Adam,  S.S.O.,  Pursuers^  Agents. 

Murray  and  Ferrier,  W.S.,  Defender's  Agents.        (W.  H.  T.) 


PErmoK,  EARL  OF  ROSEBERT.  No.  39. 

6*7  WtlL  IV,  c.  42-11  *  12  VicLc.  86. 

This  was  an  application  under  the  Acts  of  the  6  and  7  Will  IV.  cap.  1st  Division. 
42,  and  11  and  12  Victoria,  cap.  36,  to  authorise  an  excambion  of  certain  Nov.  80. 186?. 
subjects,  one  of  them  a  right  of  patronage  between  the  petitioner  and  the  Earl      ^-^v' 
of  Hopetosn.      The  Court  approved  of  the  proposed   transaction,  holding  ^®*^*^®"'  ^^ 
Che  competency  of  the  excambion  of  a  right  of  patronage  under  the  former  of  ^     ^^  ^* 
these  Acts  to  be  settled  by  the  case  of  Earl  of  Kinnaul,  16th  July  1840,  2 
D.  Uo8. 

Duf  for  the  petitioner. 

Murray  ami  Ferrier,  W.S.,  Petitioner's  Agents.  (J,  S  M) 
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No.  40,     MARK  SPROT  and  THOMAS  SPROT,  Suspenders,  v.  W.  MORRISON, 

(Yoang's  Trustee,)  Chasoeb. 

Landlord  and  Tenant'^EeUntum.'^Held  that  a  subtenant  of  minerals  had  no  right  to 
retain  from  t^e  principal  tenant  rents  past  due,  in  security  of  pro^qiectiTe  claims  of  damages 
on  account  of  alleged  disturbance  by  actions  of  reduction  (still  pending)  of  the  principal 
tenant's  lease,  at  the  instance  of  the  landlord, 

2d  Division,        These  cases  were  suspensions  at  the  instance  of  Mark  Sprot,  Esq.  of  Gam- 

Nor.  80. 1862.  kirk,  and  Thomas  Sprot,  W.S.,  of  charges  against  them  at  the  instance  of 

^"nr*'      W.  Morrison,  writer  in  Glasgow,  only  surviving  trustee  of  the  deceased  James 

MonSon.        Young,  tenant  of  the  minerals  of  the  estate  of  Bredisholm.     The  suspenders 

are  sub-tenants  under  the  charger,  of  a  portion  of  these  minerals,  and  the 

charges  were  for  payment,  the  one  of  L.200  of  rent  due  at  Whitsunday  1852, 

and  the  other  of  the  same  sum  due  at  Lammas  1852,  for  the  said  subjects. 

The  merits  of  the  two  cases  were  identical,  and  the  material  circumstances 

will  be  found  in  the  subjoined  arguments  of  counsel. 

The  Lord  Ordinary  on  the  Bills  {Murray)  had  passed  the  notes  of  suspension 
pn  consignation,  and  caution  for  expenses. 
The  charger  reclaimed. 

Hector,  for  the  charger,  stated  that  the  main  ground  of  resisting  payment 
•was  the  raising  of  certain  actions  by  two  successive  landlords,  heirs  of  entail 
in  possession,  of  his,  (the  charger's;,  lease,  by  which  the  suspenders  alleged 
that  they  were  disturbed  in  the  peaceful  possession  of  the  subjects.  The  sus- 
penders were  in  full  possession,  and  any  claims  of  damage  or  otherwise  which 
might  possibly  emerge  to  them  in  respect  of  these  actions,  being  future,  un- 
certain, and  illiquid,  could  not  confer  upon  them  any  right  to  retain  rents 
past  due,  which  were  liquid  claims.  Moreover,  that  the  sublease  had  been 
entered  into  by  Murray,  in  whose  shoes  the  suspenders  now  stood,  with  full 
knowledge  that  one  of  these  actions,  (soon  after  abandoned),  was  then  pend- 
ing. A  new  action  was,  no  doubt,  now  pending,  of  the  same  kind,  by  the 
heiress  at  present  in  possession,  but  it  was  directed  solely  against  the  charger 
the  principal  tenant,  who  was  not  to  blame  for  its  existence,  and  was  oppos- 
ing it  as  best  he  might. 

Broun,  for  the  suspenders,  stated,  that  since  the  beginning  of  the  sublease 
in  May  1846,  there  had  been  a  series  of  annoyances  on  the  part  of  the  suc- 
cessive landlords,  which  had  disturbed  the  suspenders  in  that  '<  peaceable 
possession**  of  the  subjects,  which  was  guaranteed  to  them  by  the  clause  of 
warrandice  in  their  sublease.  He  did  not  admit  that  it  was  originally  entered 
into  by  his  clients'  author,  in  the  knowledge  of  the  proceedings  then  pending. 
At  all  events,  another  action  of  reduction  of  the  charger's  lease  was  instituted 
by  the  next  heir  in  possession  in  December  1846,  and  also  a  process  of  in- 
terdict against  both  the  charger  and  his  sublessees,  to  prevent  them  from 
working  the  minerals.  These  proceedings  depended  till  July  1848,  when 
they  were  terminated  by  a  compromise,  one  of  the  terms  of  which  was,  that 
the  suspenders  were  to  pay  to  the  landlord  and  his  successors  a  portion  of  the 
rent  formerly  paid  to  the  principal  tenant.  By  the  same  agreement,  an  arbi- 
tration (still  pending)  was  entered  into  before  Mr  (now  Lord)  Anderson, 


Ifo,  41.  COURT  01^  SESSION.  6l 

between  the  suspenders  and  chargers  with  regard  to  a  claim  of  damages,  and  Not.  30. 1852. 
of  retention  of  rent,  made  by  the  fotmer,  for  the  disturbance  occasioned  by      ^"""y^^ 
these  proceedings.    A  new  heir  of  entail  succeeded  in  1849)  and  raised  aj^^^oQ. 
third  action  of  reduction  of  the  lease,  still  in  dependence.'    By  all  these  pro* 
ceedingdy  the  suspenders  stated)  that  they  had  suffered  great  loss  and  damage. 
Should  the  present  reduction  succeed,  of  course  their  sublease  would  fall  along 
with  that  of  the  principal  tenant.     They  had  expended  a  very  large  capital 
upon  the  works,  which  would,  in  that  event,  be  lost,  and  they  had  difBculty 
io  letting  portions  of  the  subjects  to  subtenants  of  their  own,  as  was  necessary 
for  their  working.    The  immense  outlay  requisite  placed  them  in  a  very  dif- 
ferent position  from  agricultural  tenants,  and  they  claimed  a  right  of  reten- 
tion of  the  rents  until  their  claims  of  damage  should  be  settled. 

The  Lord  Justice-Clerk  observed,  that  the  Lord  Ordinary  had  pursued 
the  proper  course  in  passing  the  note,  to  have  this  question  deliberately  tried. 
It  was,  however,  quite  clear,  that  the  subtenants  had  no  right  of  retention. 
The  two  first  actions  of  reduction  had  no  bearing  upon  the  question.  These 
lustions  had  been  withdrawn,  and  the  suspenders  were  all  the  time  admittedly 
in  possession.  Neither  were  they  disturbed  in  their  possession  by  the  present 
action.  There  was  no  viafacti  interruption  of  their  workings.  There  were 
no  proceedings  against  them  by  the  landlord,  who  was  still  receiving  his  sti- 
pulated share  of  the  rent  from  them.  No  present  loss  was  condescended  on. 
The  only  interruption  to  their  "  peaceable  possession*'  which  could  be  meant, 
was  distnrbance  of  their  peace  of  mind.  If  so,  and  they  thought  their  tenure 
precarious,  it  might  be  matter  of  prudence  not  to  extend  their  lease  or  their 
works.  Their  only  alleged  loss  was  fitturt,  and  when  it  should  be  proved, 
there  were  ample  remedies  for  them.  Until  their  claim  should  be  consti- 
tuted (not  by  a  decree  of  Court,  but  by  facts  clearly  causing  it  and  permitting 
its  nature  and  amount  to  be  ascertained,)  it  could  not  be  put  in  competition 
with  a  liquid  debt,  such  as  rent  past  due,  so  as  to  confer  a  right  of  retention. 
Could  they  have  specified  an  actual  non-implement  of  his  obligations  on  the 
part  of  the  principal  tenant,  it  might  have  been  otherwise  ;  but  he  had  done 
nothing ;  on  the  contrary,  he  was  defending  his  own  right  and  theirs. 

Lord  Cogkburn  concurred,  on  the  ground  that  a  liquid  and  illiquid  claim 
could  not  be  put  in  direct  competition. 

Lord  Murray  concurred,  stating  that  he  had  passed  the  note  merely  to 
allow  the  question  to  be  fuUy  considered. 

Lord  Wood  concurred. 

The  Court  therefore  altered^  and  remitted  to  the  Lord  Ordinary  to  refuse 
both  notes  of  suspension. 

Tf.  Mvir^  S.S.C.,  Suspenders'  Agent. 

T.  Sproty  W.S.,  Charger's  Agent.  (W.  H.  T.) 


LEIGHTON  V.  RUSSELL.  No.  41, 

Hudittnd  cmd  Wifi — Ju»  rdictae^  Settlement — Provisum^-Revocotioiu^'A  husband  exe- 
cated  a  settlement,  which  was  also  subscribed  by  his  wife  as  consenting  thereto.  By  this 
deed  the  husband  oonvexed  to  his  wife  the  free  annual  proceeds  of  his  heritable  and  move- 
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able  estate,  while  she  should  sorriye  him.  The  deed  contained  no  discharge  of  the  wife'» 
jus  reiictae*  It  contained  a  power  of  reyocation.  The  wife  predeceased  the  husband,  wba 
executed  another  deed  revoking  all  previous  settlements  : — Held,  in  a  question  between  the 
wife's  next  of  kin,  and  the  universal  legatee  of  the  husband,  that  the  settlement  subscribed 
bjr  the  wife  was  not  equivalent  to  a  mutual  contract  by  which  she  could  be  held  to  have  re- 
X  nounced  her  legal  rights,  and  that  therefore  one  half  of  the  goods  in  communion  at  the  dis- 

solution of  the  marriage  belonged  to  her  next  of  kin, 

1st  Division.       In  this  case  there  were  two  conjoined  processes,  of  count  and  reckoning,  and 
Dec.  1. 1852.  of  proving  the  tenor.    The  pursuer  in  the  count  and  reckoning  was  Andrew 
^•^-Y"*^      Leighton,  executor-dative  qua  nearest  in  kin,  decerned  and  confirmed  of  his 
Leighton  v.     mother,  the  deceased  Mrs  Janet  Leighton  or  Fleming.    In  1833,  Mrs  Leigh- 
ton,  then  a  widow,  married  the  now  deceased  Thomas  Fleming.   The  marriage 
subsisted  till  1835,  when  it  was  dissolved  bj  the  decease  of  Mrs  Fleming,  wha 
died  intestate,  and  without  issue  of  the  marriage*    The  aeti<Hi  was  directed 
against  Bussell,  as  oo^  executor  and  universal  legatee  of  the  deeeased  Thomas 
Fleming,  on  the  narrative,  that  one-half  of  the  funds  and  property  which 
formed  the  goods  in  communion  at  the  time  of  the  dissolution  of  the  marriage 
devolved  upon  and  belonged  to  Mrs  Fleming's  children,  by  her  first  marriage^ 
as  her  nearest  of  kin,  and  now  falls  to  be  recovered  by  the  pursuer  as  her 
executor. 

The  defender  pleaded,  inter  alu^  that  this  claim  was  barred  by  the  consent 
of  the  pursuer's  mother  to  a  mutual  deed  between  her  and  Mr  Fleming,  exe- 
cuted in  December  1833,  afler  the  date  of  her  marriage.  Of  this  deed  the 
defender  brought  an  action  of  proving  the  tenor  against  Leighton  and 
others,  who,  afler  proof  had  been  adduced,  lodged  a  minute  admitting  the 
terms  of  the  deed  as  quoted  in  the  summons,  and  that  the  deed  was  extant 
until  afler  the  dealh  of  Mrs  Fleming,  and  agreeing  to  repeat  the  same  admis- 
sion in  the  action  of  count  and  reckoning,  all  questions  hinc  inde,  as  to  the 
effect  of  these  admissions  being  reserved  entire  for  the  disposal  of  the  Court. 
Therealler,  an  interlocutor  was  pronounced,  finding  it  unnecessary  to  pro- 
nounce any  decree  in  the  action  of  proving  the  tenor,  and  of  consent  con- 
joining the  processes. 

The  terms  of  the  settlement  of  December  1833,  so  far  as  essential  to  the 
present  question,  were  as  follows.  The  deed  runs  in  the  name  of  Mr 
Fleming  as  granter,  and  proceeeds  upon  a  resolution  "  to  make  a  settlement 
of  my  means  and  estate,  so  as  to  prevent  all  disputes  concerning  the  same 
after  my  death  ;"  it  bears  to  have  been  executed  *'  with  the  special  advice  and 
consent  of  Mrs  Janet  Gloak  or  Fleming,  my  spouse,"  and  was  subscribed  by 
her  as  a  consenting  party.  The  granter  conveys  his  whole  estate,  heritable  and 
moveable,  in  trust  to  certain  trustees,  *'  for  the  uses,  ends,  and  purposes,  afler 
mentioned. "  The  Jii^st  of  these  purposes  is  the  payment  of  debts;  and  the  second 
requires  the  trustees  '*  to  give  my  whole  furniture,  and  bed  and  table  linen 
within  my  house  at  Friartbn,  to  ray  said  spouse  Mrs  Janet  Gloak  or  Fleming, 
to  be  at  her  disposal  immediately  upon  ray  death ;  and  with  respect  to  the 
remainder  of  my  estate,  heritable  and  moveable,  they  shall  levy  and  pay 
over  the  free  annual  proceeds  of  the  same  to  my  said  spouse  during  all  the 
days  of  her  life,  while  she  shall  survive  me,  and  that  at  the  term  of  Mar- 
tinmas yearly,  she  having  the  option  of  living  in  my  house  at  Mary  to  wo 
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above  disponed,  if  she  shall  prefer  that  to  the  trustees  setting  the  same,  andl>ec.  1. 1852. 
paying  her  over  the  rents."  ^*"V^^ 

The  testator  then  directs  his  trustees,  upon  the  death  of  his  wife,  to  <^istribute^[^^^  ^* 
his  estate,  heritable  and  moveable,  among  certain  of  his  own  relations,  reserv- 
ing ^*  full  power  to  me  bj  myself  alone,  at  any  time  of  my  life,  to  revoke, 
alter,  cancel,  or  innovate  these  presents,  in  whole  or  in  part,  as  I  shall  think 
proper." 

The  testator,  a£^  his  wife's  death,  executed  another  settlement,  containing 
a  general  clause  revoking  all  previous  settlements. 

For  the  next  of  kin,  the  pursuer  in  the  action  of  count  and  reckoning,  it 
was  pleaded  that  the  present  claim  was  not  barred  by  this  deed,  in  respect, 
(1,)  it  contained  no  dischai*ge  of  Mrs  Fleming's /us  reUctce^  and  (2,)  the  deed 
was  cancelled  and  revoked  by  the  granter. 

The  Lord  Ordinary  (Dundrennan)  held  that  the  deed  barred  the  claim, 
and  therefore  sustained  the  defences,  and  assoiliied  the  defender,  George 
Bussell,  from  the  conclusions  of  the  action  of  count  and  reckoning,  &c.  His 
Lordship  viewed  the  deed  "  as  a  mutual  and  bilateral  deed  between  Mr  and 
Mrs  Fleming,  very  much  of  the  nature  of  a  postnuptial  contract,  and  to  which 
the  same  rules  of  construction  must  be  appUed,  as  if  it  had  been  in  that  form." 
Mrs  Fleming  accepted  the  provision  contained  in  it.  The  power  of  revoca- 
tion  was  never  exercised  by  Mr  Fleming  to  his  wife's  prejudice."  ^'  That  at  a 
subsequent  period,  and  after  Mrs  Fleming's  interest  in  the  settlement  had 
been  extinguished  by  death,  Mr  Fleming  may  have  destroyed  or  revoked  the 
deed,  eeesaa  immateriaL"  His  Lordship  referred  to  Erskine,  B.  iii.  t.  3,  sec* 
30 ;  Menziesj  26th  July  1666,  Mor.  6448 ;  Holmes^  2d  February  1677,  Mon 
6448 ;  Bidden  v.  JDalionj  28th  November  1 781 ;  M'Kifmon  v.  McDonald,  24th  . 
February  1763;  Hogg^  24th  December  1746,  reported  by  Lord  Kilkerran, 
Agnes  Bell  v.  James  and  David  Laurie,  14th  May  1801,  Baron  Hume  486  ; 
Barrie  and  Others  v.  Coldstream^  30th  June  1843. 

llie  pursuer  reclaimed. 

Monn^,  and  the  Lord'Advocatey  for  the  reclaimer.  This  is  a  deed  of  a 
purely  testamentary  character,  revocable  till  the  death  of  the  testator,  and 
being  cancelled  and  revoked  before  his  death  it  never  became  a  deed  at  all. 
There  is  not  here  a  liferent,  but  only  the  promise  of  liferent,  and  that  not 
binding  on  the  maker  of  the  promise.  The  question  must  be  considered  as 
before  the  wife's  acceptance  of  the  liferent,  and  not  as  aiter  the  husband's 
death.  Her  subscription  of  the  deed  is  not  equivalent  to  acceptance  of  liferent, 
for  this  reason,  that  the  other  party  is  not  bound.  The  liferent  was  not  in- 
tended as  an  equivalent  for  her  share  in  the 'event  of  her  predecease. 

Mmcreiffy  and  Deas,  for  the  respondent,  referred  to  the  cases  of  Tkfmaxm  v. 
Lmriey  Idth  Feb.  1743,  Mor.  6142 ;  BiAjts  v.  Sandilands,  Mor.  5049. 

The  Lord  President.  In  this  case,  which  I  must  say  is  not  at  all  a  very 
simple  one,  the  result  to  which  I  have  arrived  is  adverse  to  the  interlocutor. 
The  deed,  which  is  founded  on  as  a  bar  to  the  claim  by  the  next  of  kin,  and 
which  is  said  to  be  no  longer  existing,  is  not  an  ante-nuptial  or  post-nuptial  con- 
tract, but  a  testamentary  deed  by  the  husband,  contemplating  throughout  one 
eFent,  the  settlement  of  his  afikirs  in  the  event  of  his  decease.  Now,  it  would 
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Dec.  1. 1852.  require  something  very  strong  and  dear  in  that  state  of  matters  to  exdude  the 
"■^v^      present  claim ;  (1,)  you  must  rear  up  a  deed  through  which  no  party  is  at  pre- 
Leighton  v.     ^^^  claiming  anything,  and  give  to  that  due  effect  against  the  legal  rights  of 
the  next  of  kin ;  and,  (2,)  give  that  effect  to  a  deed  which  solely  has  reference 
to  the  settlement  of  the  affairs   of  the  husband  in  the  event  of  his  death. 
There  is  no  case  I  think  precisely  similar  to  the  present.    In  the  passage  which 
is  referred  to  in  Erskine,  and  in  most  of  the  cases  referred  to,  the  question  is 
dealt  with  as  in  reference  to  the  right  of  the  wife,  to  whom  a  large  provision 
has  been  made,  or  to  whom  the  liferent  of  the  husband's  estate  has  been  given, 
to  claim  both  provbions.    The  wife  had  survived  and  made  her  claim,  and 
the  question  arose,  as  to  whether,  taking  the  provision  under  the  deed,  she  thus 
exduded  her  legal  rights.   None  of  these  cases  have  reference  to  the  question 
of  the  wife  predeceasing,  and  the  next  of  kin  claiming  her  share  of  the  goods 
in  communion.   In  most  of  these  cases  also,  the  question  arose  upon  a  contract 
entered  into  by  the  parties,   with  a  view  of  settling  their  respective  rights. 
Those  cases  of  contract  therefore  are  not  equivalent  to  the  present.    Now  the 
deed  in  the  case  before  us,  is  one  by  the  husband,  in  which  he  is  regulating  the 
settlement  of  his  own  affairs,  and  to  which  the  wife  has  given  her  assent. 
The  most  analogous  case  to  the  present  is  the  case  of  Borneo  but  that  case  is 
in  some  respects  different  from  the  present.    I  consider  it  to  be  important  in 
that  case  that  there  was  an  express  declaration  that  the  provisions  in  fiivour 
of  the  wife  were  to  be  in  full  satisfaction  of  her  legal  rights.     The  deed  also 
contemplates  the  predecease  of  the  wife. 
In  the  present  case  I  do  not  find  in  the  deed  a  single  expression  which 
'    contemplates  the  event  of  the  wife  predeceasing.     It  is  a  deed  which  through- 
out has  reference  to  the  predecease  of  the  husband.     Then  there  is  another 
difference  from  the  case  of  Borrie.    In  this  case  the  husband,  if  he  did  not 
actually  cancel  the  deed,  exercised  his  power  of  revocation  to  the  fullest 
extent.     Are  we  to  assume,  therefore,  that  there  was  such  a  discharge  by  the 
wife  of  her  legal  rights,  as  applicable  to  both  events  of  her  predeceasing  her 
husband,  and  of  her  husband  predeceasing  her,  as  excludes  the  present  claim  t 
I  would  require  to  have  that  very  clearly  made  out  before  I  could  assume  it. 
There  is  nothing  on  the  face  of  this  deed  which  shows  that  the  attention  of 
the  wife  was  in  any  way  called  to  the  event  of  her  predecease,  or  that  she 
was  giving  away  rights  of  her  next  of  kin  in  that  event.     But  we  are  asked 
in  the  case  of  the  wife  giving  her  assent  to  a  deed  of  a  testamentary  character 
by  her  husband,  to  deduce  the  inference  that  she  must  be  held  to  have  given 
away  all  her  interest,  as  well  as  that  of  her  next  of  kin,  leaving  to  her  hus- 
band the  power  to  revoke  the  deed,  and  do  away  with  all  that  she  may  be 
supposed  to  have  bargained  for  in  so  giving  away  her  interest  and  that  of 
her  next  of  kin.     K  it  was  of  the  nature  of  a  mutual  settlement,  why  was  the 
power  of  revocation  here  an  annihilation  of  all  that  was  stipulated  for  in  the 
deed  ?    I  cannot  adopt  that  view.     If  the  next  of  kin  were  here  claiming 
through  the  deed,  and  the  husband  were  to  say,  here  is  a  mutual  settlement, 
that  would  have  been  a  different  case.    But  that  is  not  the  case  here.    The 
parties  are  not  claiming  through  that  deed.     They  are  claiming  through  the 
only  deed  of  the  liusband  in  which  he  had  revoked  and  extinguished  the  deed 
to  which  the  wife  is  said  to  have  been  a  party.     In  this  respect  it  differs  from 
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the  case  of  Borrie,     If  we  are  asked  to  draw  inferences  against  the  wife  as  to  Dec.  1. 1852. 
matters  which  it  does  not  appear  were  properly  hrought  before  her,  I  am  not      ^""'v' 
for  carrying  the  case  the  length  of  holding  that  by  implication  she  has  so^^'^^^J?"  ^' 
given  away  her  rights.     I  do  not  think  it  necessary  to  pronounce  anything 
as  to  proving  the  tenor. 

Lord  Fullebton.     I  think  there  is  a  distinction  between  the  cases  on 
which  the  Lord  Ordinary  has  put  his  judgment  and  the  cases  now  before  the 
Court.     In  the  passage  referred  to  in  Erskine  the  author  was  considering  the 
question  of  marriage  contracts.     All  the  cases  to  which  reference  is  made  are 
cased  of  marriage  contracts.     No  doubt  some  of  them  are  cases  of  post-nuptial 
contracts.     That  makes  no  difference,     l^he  question  is,  what  rule  of  con- 
struction shall  be  applied  to  this  particular  deed,  and  in  reference  to  that,  I  think 
that  a  post-nuptial  contract  stands  in  the  same  position  as  an  ante-nuptial  con- 
tract, for  both  parties  are  contracting.     Now,  I  do  not  think  that  in  this  case 
the  wife  can  be  held  to  have  renounced  her  rights  by  implication.     If  there 
is  anything  a  party  binds  himself  to  do,  which  is  inconsistent  with  something 
else,  which,  but  for  that,  he  might  be  called  on  to  do,  he  might  £Eurly  be  held 
to  have  abandoned  that  right  by  implication  ;  but  when  air  that  is  done  is 
the  consent  by  the  wife  to  the  husband  granting  a  gratuitous  and  testamentary 
deed,  and  a  deed  in  which  he  specially  reserves  his  power  of  revocation,  it  is 
impossible  to   apply   this   principle  of  construction.      It  would  have  been 
another  case  if  the  husband  had  renounced  his  powers  of  revocation.     That 
would  have  brought  it  very  near  tlie  case  of  contract.     But  where  there  is  an 
express  power  of  revocation,  I  cannot  hold  that  this,  with  the  mere  consent  of 
the  wife  to  a  deed  which  binds  the  husband  to  nothing,  implies  a  surrender 
•of  her  legal  rights.    The  case  of  Borne  leaves  nothing  to  implication.     The 
wife  there  renounced  expressly.    No  doubt  a  party  may  renounce  everything, 
and  take  anything  she  chooses  as  a  substitute,  if  she  expresses  her  intention 
clearly.     Bat  I  am  not  for  carrying  implication  further  than  it  has  been 
already  done,  and  I  cannot  hold  the  consent  of  the  wife  to  the  deed  in  ques- 
tion in  this  case,  to  be  equal  to  the  binding  obligation  in  a  contract  to  give 
up  her  rights. 

Lord  Odninghahk.  I  also  find  great  difficulty  in  adhering  to  the  interlo- 
cutor under  review,  which  proceeds  on  the  assumption,  that  the  wife,  at  the 
date  of  the  deed  referred  to,  instantly  renounced  all  the  legal  rights  of  her- 
self and  her  family,  in  return  for  the  revocable  provision  of  a  liferent  granted 
by  her  husband  under  the  deed  of  1833,  which,  in  other  respects,  was  only  to 
commence  at  a  term  that  the  wife  never  arrived  at.  As  I  think  it  would  not 
have  been  right  and  honourable  for  the  husband  to  have  asked  any  such  absolute 
obligation  from  his  wife  to  take  immediate  effect  whether  she  survived  him  or 
not,  I  am  bound  to  suppose  this  was  not  intended ;  and  generally  I  am  of 
opinion,  on  obvious  grounds  of  law  and  equity,  that  the  deed  can  have  no  con- 
struction that  would  lead  to  manifest  injustice  and  imposition. 

It  has,  however,  been  argued,  that  the  wife,  by  subecribing  the  deed,  ad- 
hibited her  immediate  consent  to  accept  a  contingent  provision  in  lieu  of  her 
l^al  powers,  and  never  retracted.  But  I  conceive  that  such  a  plea  is  not 
e<(uitable  or  maintainable  in  the  construction  of  the  present  deed.  This  was 
merely  a  prospective  mutual  contract,  which  never  took  effect.     The  settle- 
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Dec.  1. 1852.  qjqj,^  ^^^  ^^^  ^  Come  into  operation  till  the  death  of  the  husband,  while  he 

_  .  Ty^^^     reserved  to  himself  a  power  of  revocation ;  the  ¥nfe's  consent  must  be  held  as 

liCightoa  r.        ,  , 

RusselL  given  only  under  the  implied  condition  that  she  should  survive^  and  could  have 

the  power  then  of  claiming  (or  possiblj  of  rejecting)  the  liferent  provision. 
The  condition  of  the  settlement  never  was  purified  during  the  wife's  life — and 
of  course,  the  deed  as  to  her  and  her  successors  fell  to  the  ground. 

Lord  Iyory.  I  confess  that  at  various  times  I  had  formed  yarious  opinions  on 
this  case,  but  the  opinion  to  which  I  have  now  arrived  is,  that  this  interlocutor 
ought  to  be  altered.  This  is  not  a  case  of  marriage-contract  in  which  the  law, 
in  construing  such  documents,  always  presumes  a  far  wider  consent*  This  is  a 
case  in  which,  if  the  wife  had  not  consented  to  the  deed,  the  husband  could  only 
have  disposed  of  his  own  dead's  part,  and  could  not  have  affected  the  case  of  the 
wife.  She  consents,  but  she  consents  to  it  as  a  deed  of  the  nature  of  a  testamen* 
tary  deed,  and  her  consent  is  available  only  through  the  operation  of  the  deed 
itself.  But  if  the  husband  has  cancelled  that  deed  so  that  it  no  longer  subsists, 
how  could  the  consent  jehich  was  attached  to  that  deed  alone  inure  to  a  sepa- 
rate one.  It  is  only  when  the  deed  comes  into  operation  that  the  wife  is  not 
to  oppose  its  operation.  Unless  the  deed  subsists  and  is  to  be  carried  into 
operation  through  the  consent  of  the  wife,  that  consent  does  not  operate  at  all, 
and  the  important  circumstanee  in  this  case  is,  that  the  husband  has  exer- 
cised the  power  of  revocation  which  was  contained  ia  that  deed.  It  is  said 
that  he  has  exercised  that  power  with  the  consent  of  the  wife,  but  what  b 
that  but  that  since  he  is  not  pleased  with  the  deed,  she  consents  to  his  asing  his 
own  powers.  That  however  does  not  bind  her  to  the  deed  he  so  executes.  Tliis 
case  certainly  comes  nearer  to  Borrie^s  than  to  any  of  the  others.  The  case 
of  contract  raises  another  principle  of  construction.  But  this  case  is  distin- 
guished from  Bonie^s  in  the  absence  of  the  wife  discharging  her  legal  claim, 
and  also  in  the  revocation  of  the  deed. 

The  Court  *'  recall  the  interlocutor  of  the  Lord  Ordinary  reclaimed  against, 
Find  that  the  reclaimer,  as  executor  of  the  deceased  Mrs  Janet  Gloak,  is  not 
barred  from  insisting  in  the  conclusions  of  the  summons  of  count  and  reckon- 
ing and  payment  •  .  .  but  is  entitled  to  have  the  same  proceeded  with  : 
Remit  to  Lord  Cowan,  as  coming  in  the  place  of  Lord  Dundrennan,  to  pro- 
ceed farther  in  the  conjoined  processes  as  shall  be  just,  with  power  to  his 
Lordship  to  dispose  of  all  questions  of  expenses  which  are  hereby  reserved 


entire." 


Lawrence  M,  Macara,  W.S.,  Pm^uer's  Agent. 

T.  and  R.  Landale,  S.S.C.,  Defender's  Agents.  (J.  S.  M.) 


No.  42.  GRAY  t;.  BRASSEY. 

Reparation — Master  and  Servant — Relevancy — Action  of  Damages. — Circamstances  in 

which  an  action  of  damages  was  held  relevant  at  the  instance  of  a  person  employed  by  a 

contractor  on  a  railway,  against  the  contractor,  on  the  allegation  that  he  had  sustained 

injary  in  consequence  of  a  defective  break  on  a  waggon  ;  and  that,  for  the  negligence  in 

1st  Division,    net  providing  a  proper  break,  the  contractor  was  responsible. 

Dec.  1.  I8o2.       rpi^jg  ^,^g  .^,^  action  of  damages  which  now  came  before  the  Court,  on  the 

^^"'^^"^      question,  whether  there  were  relevant  allegalions  set  forth  by  the  pursuer  in 

Brassev.  ^^^^  summons  sufficient  to  entitle  him  to  an  issue  for  the  tri^U  of  the  cause. 
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The  pursuer  was  employed  by  the  defender  Brassey  in  the  execution  of  a  Dee.  1. 1852. 
contract  with  the  Caledonian  Railway  Company,  for  the  maintenance  and 
keeping  in  repair  of  the  line ;  and  while  acting  as  breaksman  to  a  train  of  Gray  v. 
ballast  waggons  employed  on  the  railway,  the  pursuer  met  with  an  accident,  ^'®*®®^* 
in  consequence  of  which,  amputation  of  one  of  his  legs  became  necessary. 
The  summons  set  forth  that  it  was  the  duty  of  the  defender,  or  others  acting 
for  him,  to  provide  waggons,  and  to  see  that  they  were  in  proper  working 
order,  and,  in  particular,  provided  with  proper  breaks  and  corresponding 
blocks  to  regulate  them  in  their  stoppages ;  that  Brassey,  or  those  acting  for 
him,  neglected  these  precautions  in  regard  to  one  of  the  waggons ;  that  in 
consequence  of  this  negligence,  when  the  pursuer  stepped  on  the  break  in 
order  to  stop  the  train,  owing  to  the  want  of  a  block,  the  break  slipped  down 
with  htm,  and  he  fell,  when  one  of  the  waggons  passed  over  and  severely 
injured  his  left  leg,  and  that  it  was  within  tlie  defender's  power  to  have  pro- 
vided against  the  consequences  resulting  from  any  waggon  being  used  which 
bad  no  break,  or  no  proper  break  or  block  attached  to  it,  and  was  not  in 
good  working  order,  and  that,  in  these  circumstances,  the  defender  Brassey  is 
liable  in  reparation  and  damages  to  the  pursuer  for  the  loss  and  damage  so 
sustained  by  him. 

The  defender  pleaded,  inter  aUoj  that  no  action  lies  at  the  instance  of  a  ser- 
vant  against  his  employer,  founded  on  the  aUeged  £eiult  or  negligence  of  a  fel- 
low-servant, which  is  the  nature  of  the  present  case. 

The  Lord  Ordinary  (Cowan)  ^'  in  respect  of  the  judgment  of  the  Second 
Division  of  the  Court  in  the  case  of  Dixon  v«  Rankeru,  31st  January  1852, 
repels  the  first  plea  in  law  stated  for  the  defender ;  finds  that  there  are  rele- 
vant allegations  set  forth  by  the  pursuer^to  entitle  him  to  an  issue  for  the  trial 
of  the  cause,"  &c 

The  defender  reclaimed. 

Deeu,  and  the  Lord-Advocate^  for  the  reclaimer.  The  liability  of  a  master 
in  regard  to  his  servants  must  be,  in  the  general  case,  limited  to  this,  that  he 
selects  proper  servants  for  the  work  he  puts  them  to ;  but  while  this  is  the 
rule  with  regard  to  injuries  done  to  third  parties,  much  stronger  is  the  case 
in  a  qnestion  between  fellow -servants.  No  want  of  diligence  is  averred  here 
on  the  part  of  the  master.  It  is  not  said  that  the  negligence  which  caused  the 
accident  was  that  of  the  defender  personally,  but  of  those  in  his  employment. 
In  such  a  case  the  master  is  not  liable.  The  case  of  Dixon  v.  Banken  does 
not  trench  on  this  rule  of  law,  but  is  reconcileable  with  it ;  while  to  recognise 
such  liability  would  prove  most  serious  in  regard  to  the  large  contracts  which 
are  now  entered  into.  English  decisions  support  this  plea.  Priestly  v.  Fowler^ 
1837,  3  M.  and  W.  p.  1 ;  Hutchinson  v.  The  Yorky  Newcastle^  and  Berwick 
BaHway  Company^  1850,  19  Law  Journal,  N.  S.  p.  296 ;  Wigmore  v.  Jay^ 
1850, 19  do.  p.  300 ;  also  the  Scotch  cases  of  Paterson^  1st  July  1851 ;  and 
Linwood  v.  Hathom^  House  of  Lords,  19th  March  1821,  1  S.  Ap.  Cases,  20. 

E,  S.  Oordonj  for  the  respondent,  admitted  that  in  point  of  fact,  Brassey 
WRs  not  present  on  the  occasion,  but  contended  that  he  was  liable  for  the 
negligence  of  his  servants,  and  referred  to  Baird  v.  HamHton,  4th  July  1826, 
4  D.  970;  Sivord  v.  Camerouy  13lh  February  1839;  Macaulay  v.  Buist  and 
Co.,  9Lh  December  1846  ;  Sneddon  v.  Addie,  16lh  June  1849. 
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Dec.  1. 1852.       The  Lord  President.  This  case  raises  up  a  point  which  is  comparatively 
>-^Y^-^      new  with  us.    The  opinion  I  have  formed  is,  that  the  interlocutor  of  the  Lord 
Gray  v.  Ordinary  is  right.     The  question  to  be  determined  is  one  of  relevancy,  and 

rus»ey.         ^^^^  ^j^^^  question  we  must  take  the  allegations  of  the  pursuer,  as  these  are 
set  forth  in  the  summons,  which  is  his  record.     If  he  succeeds  in  establishing 
at  the  trial  all  these  allegations,  he  makes  out  a  relevant  case.     I  do  not  see 
that  in  giving  effect  to  this  opinion,  we  are  disregarding  the  authorities  which 
have  been  cited  and  pressed  on  us  here.     All  of  these  authorities  when  pro- 
perly sifted,  go  to  sustain  the  relevancy  of  the  claim.    English  cases  have  been 
also  cited  to  us  to  shew  that  a  master  is  not  responsible  for  the  injury  done  by 
one  servant  to  another.     That  is  put  to  us  as  a  general  rule  of  English  law.     I 
cannot  say  that  I  know  it  to  be  so.     My  impression  is,  that  the  cases  do  not 
support  any  such  broad  and  absolute  rule  as  that.    The  case  which  has  been 
referred  to  particularly,  is  the  case  of  Hutchtnsony  and  the  law  as  laid  down  by 
Baron  Alderson.    With  the  exception  of  certain  words  used  in  too  general  a 
sense,  there  is  not  much  that  we  can  dissent  from  in  the  doctrine  there  laid 
down.  The  principle  upon  which  I  would  attach  liability  in  some  of  his  illus- 
trations, is  different  from  that  upon  which  Baron  Alderson  proceeds.    The 
principle  of  our  law  is,  that  culpa  tenet  suos  auctoresy  and  in  that  way  we  hold 
that  the  servant  who  causes  the  injury  is  himself  liable  to  be  sued  as  a  wrong- 
doer.   I  am  not  prepared  to  say  how  the  law  of  Scotland  would  be,  as  to  the 
master's  liability,   where  two  parties  are  put  to  one  operation  which  re- 
quires the  combined  efforts  of  both  to  carry  it  on,   and  one  receives  in- 
jury at  the  hands  of  the  other,   how   far,   in   such  a  case,   the   doctrine 
would   go.      When   the  case   is   put,    if  my  coachman   is   driving  along 
a  road  and  injures  any   one,  I   am  liable ;   I  hold  that  to   be   the  law 
of  Scotland   too.      But  suppose   the   party  injured  is  your  own  servant 
coming  out  with  vegetables  to  your  house,  the  coachman  and  he  are  not 
co-labourers  there.      They  are  separate  parties,   and  I 'am  not  prepared 
to  hold  that  the  liability  would  not  extend  there,  in    the  same  way  as 
in  the  case  of  injury  done  to  a  stranger.    Thoy  are  servants  of  the  same 
master  no  doubt,  but  engaged  in  different  operations.     Now,  in  the  case  of 
Dixon  there  was  another  principle  involved.     It  must  result  from  the  rise  of 
new  occupations  and  the  progress  of  machinery  that  new  relations  between 
mastei's  and  servants,  and  new  duties  must  also  arise.     It  was  there  held,  that 
where  there  ought  to  have  been  superintendence,  which  was  neglected,  the 
roaster  was  liable.    Now,  in  the  present  case,  the  pursuer  libels  that  it  was 
the  duty  of  Brassey  here  to  have  provided  certain  machinery.     That  this 
pursuer  was  a  labourer  who  w^as  not  in  that  department  at  all,  and  that  for 
his  safety  and  the  safety  of  those  engaged  in  the  operation  in  which  he  was 
engaged,  it  was  the  duty  of  Brassey  to  see  that  the  machinery  was  so  pro- 
vided, and  that  in  consequence  of  Brassey's  failure  of  duty  in  this  respect,  the 
pursuer  was  injured.      Now,   that  was  a  liability  arising  from  negligence 
in  another  department  from  that  in  which  the  pursuer  was  engaged,  and 
I  think  if  he  make  out  his  averment,  there  is  a  relevant  case.     In  the  case 
of  Linwoodj  it  appears  to  me  that  the  relief  which  the  master  obtained 
there,   arose  from  a  different  ground  altogether.     The   Court  was  sitting 
iu  judgment  on  evidence  as  well  as  relevancy,  and  they  held  that  there  was 
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no  eyidence  that  the  act  which  caused  the  injury  was  done  in  the  course  of  Dec  1. 1832. 
the  master's   employment.    I  cannot  go  along  with   the  opinion,   that  all      ^''"v^*^ 
cases  of  liability  for  injuries  in  our  law  arise  out  of  contract;  but  on  the 9^^^' 
Other  hand,  I  think  that  the  principle  is  not  to  be  extended  farther  than 
it  has  hitherto  been,  in  holding  liability  to  attach  to  the  case  where  the  ser- 
vants being  engaged  in  separate  departments,  the  master  has  a  duty  to  per- 
form  in  providing  for  their  safety,   and  fails  to  do  so,  and  thus  injury 
arises  from  the  neglect  in  one  department  to  the  servants  employed  in 
another  department  altogether.     I  do  not  think  it  comes  within  the  class  of 
cases  of  Dixon,     Who  was  the  master  then  comes  to  be  the  question.     In  that 
view  of  the  case,  I  think  that  the   summons  is  relevant,  and  I  am  disposed  to 
adhere  to  the  interlocutor  of  the  Lord  Ordinary. 

Lord  Fullerton.  I  am  of  the  same  opinion.  The  defender's  plea  is  very 
general,  and  goes  very  far.  There  is  a  great  deal  in  the  remark,  that  when 
parties  employing  servants  in  different  kinds  of  work,  come  to  employ  them 
in  work  which  requires  the  assistance  of  each,  a  difficulty  might  arise  as  to 
liability,  if  an  accident  should  then  occur.  The  allegation  here  is  in  regard 
to  the  piece  of  machinery,  which  ought  to  have  been  safe  for  the  party  to  use, 
and  that  the  party  whose  duty  it  was  to  see  that  it  was  a  safe  piece  of 
machinery,  had  neglected  to  do  so.  If  it  was  to  come  out  quite  clear  that 
this  man  did  something  so  rash  as  to  endanger  his  own  life,  I  do  not  know 
what  view  a  jury  might  take,  but  as  the  case  comes  before  us,  I  quite  agree 
with  the  Lord  President. 

Lord  Cuninghajie.     I  entirely  concur  in  the  opinions  that  have  been  de- 
livered.    While  we  shall  at  all  times  be  ready  to  adopt  and  receive  instruc- 
tion from  English  practice,  the  present  case  belongs  to  a  class,  in  which  we 
are  not  entitled  of  our  own  authority,  to  alter  and  reverse  the  ancient  grounds 
of  liability  between  master  and  servant  in  Scotland.    Although  our  reports 
foe  many  years,  show  that  masters  have  been  held  liable  to  all  third  parties, 
(without  excepting  fellow -servants),  suffering  from  the  negligence  and  unskill- 
folnefls  of  other  servants  hired  by  the  employer,  followed  up  by  the  late  case 
of  Dixon  V.  Rcmken^  in  the  Second  Division,  the  books  hardly  shew  the  ex- 
tent of  the  understanding  in  Scotland,  as  it  is  believed  there  is  no  man  of  com- 
mon intelligence  and  experience  in  our  affairs,  who  entertained  a  different 
opinion.     Many  industrious  people  may  have  relied  on  that  security  ;  and  at 
any  rate,  when  servants  in  this  country  have  suffered  severe  injury  from  the 
fiiult  of  another  workman  hired  by  the  master,  we  are  not  entitled  suddenly 
to  abrogate  the  responsibility  of  the  latter  existing  at  the  date  of  their  employ- 
ment.    The  law  of  Scotland  on  this  point  has  been  long  established  and  acted 
on ;  while  this  question  is  new  in  England,  arising  merely  under  an  Act  re- 
cently passed ;  and  I  must  with  perfect  deference,  remark  that  the  reasons 
assigned  in  the  English  cases  for  the  distinction  urged  by  the  defender,  do  not 
appear  to  me  to  be  altogether  satisfactory  or  reasonable.     As  it  stands,  thb 
allegation  is  clearly  relevant,  and  if  proved,  it  may  infer  damages.    On  the 
other  hand,  if  it  be  shewn  at  the  trial,  that  the  injury,  was  not  attributable  to 
the  defender,  but  to  the  careUsmesa  or  want  of  caution  of  the  pursuer  himself, 
no  iesne  is  necessary  to  prove  that,  as  the  fact  may  be  established  in  answer 
to  (he  ptirsuer^s  issue.     The  relevancy  of  the  plea  is  settled  in  England  by 


70  CASES  DECroED  IN  THE  No.  42. 

Dec  1. 1852.  a  series  of  cases  past  question.     See  Cattlm,  8  Man.  G.  and  S.  115  ;  22^&y, 
^'■'v^      5  Wels.  H.  and  G.  240. 

Bmser.  LoRD  IvoRY.     I  am  snbstantiallj  of  the  same   opinion  with   all  your 

Lordships.     I  desire  in  this  case  to  pronounce  no  judgment  which  has  refer- 
ence to  the  law  of  England.     On  the  other  hand,  I  do  not  wish  in  this  stage 
to  favour  anything  like  the  adoption  of  abstract  resolutions  on  matters  of  law, 
and  therefore  I  "wish  my  judgment  to  be  confined  to  the  allegations  in  the 
present  case.    My  observation  on  the  defender's  plea  may  not  be  material  with 
the  caution  that  has  fallen  from  the  other  Judges ;  bat  the  plea  is  broad  and 
nnqualilied,  and  for  that  reason  I  fear  the  rejection  of  it  miay  do  harm.     I 
agree  with  the  doctrine  laid  down  by  Lord  Mackenzie  in  the  case  of  SheddeUf 
16th  June  1849.     If  from  latent  and  undiscovered  faults  in  it,  which  the 
owners  have  taken  every  precaution  to  make  perfect,  an  accident  arises,  I  read 
our  law,  that  in  that  case  the  master  is  not  liable,  and  so  with  the  servant. 
K  the  master  has  done  everything  in  his  power  to  have  proper  servants 
skilled  in  their  department,  and  such  that  no  prudence  on  his  part  could  have 
guarded  against  irregularities  in  their  after  conduct,  I  am  not  prepared  to  go 
the  length  of  what  is  laid  down  in  abstract  with  regard  to  that.     Analogies 
have  been  referred  to.     I  think  it  is  dangerous  to  make  use  of  them.     Now 
in  this  case  the  contract  is  between  master  and  servant    If  the  master  places 
the  servant  in  a  particular  position,  he  must  protect  the  servant  as  he  must 
any  other  party.     He  must  so  use  his  own  that  he  shall  not  injure  the  in- 
terest of  others.    The  analogy  which  comes  nearest  to  this  case  is  that  which 
makes  a  servant  liable  in  regard  to  third  parties  with  whom  there  is  no  con- 
tract whatever.     J£  my  servant  is  driving  me  on  the  public  street,  and  a  third 
party  is  injured,  I  am  liable  in  an  equitable  reparation  to  the  party  who  has 
sustained  injury  at  the  hands  of  one  for  whom  I  am  responsible.    It  is  not  a 
case  of  contract ;  and  so  the  cases  of  Linwood,  &fu  are  explainable  in  this  way. 
But  when  we  come  to  this  case,  looking  to  American  cases,  and  to  the  other 
cases  in  the  Second  Division,  I  think  there  are  dicta  in  them  all  which  would 
cairy  the  law  to  extreme  length.     I  am  not  disposed  so  to  adopt  such  dicta. 
A  man  is  not  versans  in  tUicito  when  he  keeps  a  watch  dog,  and  when  he 
keeps  a  peaceable  one  he  is  not  liable  for  an  injury  done  by  it;  but  if  he 
knew  that  the  dog  had  exhibited  symptoms  of  vice,  then  from  neglect  of  giving 
such  security  against  it  as  he  ought  to  have  done,  he  is  liable.     Now  a  dog  is 
a  sort  of  fellow -servant  in  his  way ;  and  so  also,  if  my  carriage  is  upset,  and 
the  coachman  injured,  I  am  not  prepared  to  hold,  that  because  the  horses 
are  mine,  that  a  sudden  miscarriage  from  fright,  I  am  liable  for  the  injury 
thereby  arising  to  the  coachman. 

Now,  as  between  servant  and  servant,  if  I  am  to  be  liable  without  any  fault 
of  my  own  for  the  neglect  of  one  servant,  why  should  I  be  free  when  that 
servant  is  acting  criminally  ?  Have  I  warranted  all  my  servants  in  that  sort 
of  way?  I  think  the  presumption  is,  that  where  injury  arises  from  neglect, 
the  master  must  be  presumed  to  be  so  far  liable  that  he  did  not  tiike  a  pro- 
per superintendence ;  but  if  a  jury  found  that  the  master  has  done  all  that  by 
possibility  he  could  do,  and  that  there  was  no  culpa^  direct  or  indirect,  on  his 
part,  all  I  would  say  now  is,  that  I  am  not  prepared  to  hold  that  there  would 
be  a  ground  of  liability  if  one  of  the  servants  were  the  cause  of  injury  to 
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another.    Bat  we  are  not  called  on  to  deal  with  ao  abstraction  in  this  case.  Dec.  1. 1852. 
On  the  whole  matter,  I  think  that  the  interlocutor  should  be  adhered  to.      ^^'V^ 
But  I  should  like  to  see  oat  of  the  interlocutor,  ''  in  respect  of  the  judgment  ^^^  ^' 
of  the  Second  Division,"  and  also  *^  repels  the  second  plea  of  the  defender ;" 
with  these  observations  I  concur.    Mj  fear  is  lest  we  give  weight  to  an  abstrac- 
tioo  which  is  unnecessary  to  the  case. 

The  Court  *'  refuse  the  prayer  of  the  reclaiming  note,  adhere  to  the  inter- 
locutor of  the  Lord  Ordinary  reclaimed  against,  and  remit  to  his  Lordship  to 
proceed  fiirdier  as  shall  be  just,  reserving  in  the  meantime  all  questions  as  to 
expenses  of  process." 

O.  L,  Sinclair,  W.S.,  Pursuer's  Agent. 

Hape^  Ohpkant^  and  Mackay^  W.S.,  Defender's  Agents.  [3.  S.  M.) 


Petition,  DAVID  ROBERTSON  and  Others,  for  a  Judicial  Factor.  No.  43. 

JwUdcU  Factor — Drusteea. — Where  certain  trustees  named  by  a  tmst-deed  to  inaoage  a 
trnst  estate,  any  two  to  be  a  qnonim,  all  declined, — the  Court  refused,  on  the  application 
of  the  beneficiaries,  to  appoint  one  of  the  said  trustees  as  judicial  factor  over  the  estate. 

This  petition  set  forth  that  the  deceased  Mrs  Margaret  Ritchie  or  Robertson,  igt  iMvision. 

who  resided  in  Perth,  by  trust-deed  and  settlement  and  codicils  thereto  p^^  1.1852. 

annexed,  conveyed  her  whole  estate  and  effects,  heritable  and  moveable,  to      ^*-^v^^ 

seven  trustees,  one  of  whom  had  died,  and  the  others  had  all  declined ;  and  Petition, 

in  consequence  there  was  now  no  person  authorised  or  entitled  to  administer  "®^®'^*®"'*^ 

and  protect  the  estate,  to  execute  the  purposes,  and  wind  up  the  affairs  of  the 

tmsL    That  the  petitioners  are  the  whole  residuary  l^;atees  under  the  trust- 

deed,  and  are  the  parties  chiefly  interested  therein  as  beneficiaries,  and  that 

having  full  confidence  in  Mr  James  Dick  Miller,  writer  in  Perth,  they  prayed 

&e  Court  to  appoint  him  judicial  factor.     Mr  Miller  was  one  of  the  parties 

who  had  been  named  trustee  by  Mrs  Robertson,  but  who  had  declined  to 

accept. 

Gtfford  was  for  the  petitioners. 

Bj  the  Court.  It  is  incompetent  where  a  party  has  been  named  to  a 
gratuitous  office  to  appoint  him  in  another  form,  so  as  to  make  the  office  re- 
munerative. 

Gifford.  Mr  Miller  could  not  have  saved  the  trust  by  his  acceptance,  as 
two  were  required  to  be  a  quorum  ;  and  here  his  appointment  is  sought  by 
the  chief  beneficiaries  under  the  trust-deed. 

Lord  Ivort.  The  circumstances  are  precisely  the  same  as  in  the  late  case 
ofPennycooky  20th  December  1851,  14  D.  311.  There  the  Court  refused  to 
make  the  appointment 

The  Court  refused  to  appoint  Mr  Miller ;  and  continued  the  petition  that 
another  party  might  be  named. 

,  Alexander  Gifford,  S.S.C.,  Agent.  (R.  S.) 


Petition,  JOHN  WATSON,  for  Factor  loco  tuUnis.  No.  44. 

Act  of  Sederunt,  Uth  December  1849,  §  2— Factor  loco  tutoris'-Bond  o/ Caution.— Where 
the  reqoiaite  attestation  ia  a  bond  of  caution  required  to  be  found  by  a  factor  loco  tutoris 
is  not  lodged  till  after  the  thirty  days  from  the  date  of  the  factor's  appointment,  a  new 
application  for  the  appointment  of  a  factor  is  not  necessary. 
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1st  Divisioo.      The  Act  of  Sedenant  of  llth  December  1849,  §  2,  provides  that  the  time 

Dec.  1. 1852.  ^^^  ^  &ctor  or  curator  finding  caution  '^  shall  be  one  calendar  month  from  the 

^—Y'*/      date  of  such  appointment,  the  Court  hereby  reserving  power,  on  cause  shown, 

Pet  Watson,  by  application  made  at  any  time  before  expiry  of  that  month,  to  prorogate 

the  time  for  finding  caution.''    In  this  case  the  bond  of  caution  was  prepared 

and  duly  lodged  with  the  clerk  of  process,  but,  unavoidably,  the  certificate  of 

the  cautioner's  solvency  was  not  lodged  till  after  the  expiry  of  the  thirty  days. 

No  application  for  prorogation  had  been  made  within  the  month.     The 

necessary  certificate  was  now  ready  to  be  lodged,  and  the  question  now  waSy 

whether  that  being  so,  and  the  bond  not  having  been  fee -funded  tiU  after  the 

expiry  of  the  month,  the  bond  of  caution  could  now  be  received,  or  whether 

a  new  nomination  of  a  curator  would  be  necessary. 

MacNiel  for  the  curator  submitted  that  the  certificate  was  not  so  much  of 
the  essence  of  the  bond  that  the  irregularity  which  had  occurred  in  regard  to  it 
should  prove  fatal  to  the  bond  and  to  the  nomination  of  the  curator. 

The  CouBT  held  that  a  new  application  for  the  appointment  of  a  curator 
was  unnecessary ;  they  therefore  re-appointed  the  same  party  as  curator,  and, 
of  new,  ordained  him  to  find  caution  in  terms  of  the  Act  of  Sederunt. 

WaUam  Wotherspoon^  S.S.C,  Petitioner's  Agent.  (J.  S.  M.) 


j^o  45      The  TRUSTEES  of  the  HARBOUR  of  HELENSBURGH  v.  The  CALE- 
DONIAN and  DUMBARTONSHIRE  JUNCTION  RAILWAY  Co. 

Contract — Implement — BaUway  Company — Provisional  Committee'-'Inoorporated  Company, 
— ^Tbe  committee  of  management  of  a  projected  Railway  Ck>mpany  and  the  Magistrates  of 
a  Burgh  entered  into  an  agreement,  by  which  the  Railway  Company  were  to  obtain  liberty 
to  lay  down  rails  along  the  streets  of  the  Burgh  to  the  Harbour,  and  the  Magistrates  were 
to  enlarge  the  Harbour,  and  both  parties  were  to  apply  to  Parliament  for  Bills  to  enable 
them  to  carry  these  purposes  into  effect.  It  was  also  agreed  that  the  Railway  Company 
were  to  advance  a  certain  sum  to  defray  the  expenses  of  enlarging  the  Harbour,  and  which 
sum  was  to  form  a  real  lien  on  the  Harbour  till  paid.  The  Bills  having  been  obtained, 
the  Railway  Company  refused  to  implement  the  agreement,  on  the  ground  that  it  was  not 
binding  on  the  corporate  body,  and  also  that  the  Harbour  Bill  contained  no  power  to  create 
a  real  lien  on  the  Harbour,  and,  therefore,  that  the  Harbour  Trustees,  were  not  in  a  posi- 
tion to  demand  implement  of  the  agreement : — Hdd  that  the  terms  of  the  agreement  were 
not  uUra  vires  of  the  committee  oC  management  who  entered  into  it ;  and,  therefore,  that 
it  was  binding  against  the  Incorporated  Company,  and  that  as  the  Harbour  Bill  contained 
powers  to  borrow  money  on  the  security  of  the  dues,  &c,  the  Harbour  Trustees  were  in  a 
position  to  fulfil  their  part  of  the  agreement,  and  so  to  demand  implement  on  the  part  of 
the  Railway  Company. 

Ist  Dirision.       This  was  an  action  brought  at  the  instance  of  the  Helensburgh  Harbour 
Dec.  2. 1862.  Trustees  against  the   Caledonian   and   Dumbartonshire   Junction  Railway 
^— Y^*'      Company,  to  enforce  implement  of  an  agreement  entered  into  between  the 
Helensburgh  Railway  Company  and  the  Magistrates  of  Helensburgh  in  February  and 
Trustros  I?.      March  1846,  before  the  Railway  Company  had  obtained  their  Act  of  incorpo- 
Caledonian,    ration,  or  the  Harbour  Trustees  the  Act  vesting  them  with  their  present  sta- 
&c.  Rail.        ^tory  powers.     The  agreement  was  followed  by  a  supplementary  agreement, 
dated  5th  May  1846,  by  which  the  parties  resolved  that  the  whole  stipula- 
tions in  their  original  agreement  should  be  as  fully  binding  on  the  Railway 
Company  "  »b  if  each  particular  tliereof  had  been  inserted  and  enacted  in  the 
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bill,  anything  therein  contained  notwithstanding."    Thereafter  the  two  Acts  ^^^  ^'  ^^^'' 
were  passed;    the  Harbour  Act   receiving  the  Royal  assent  on  14th  May_.  i^^T^^i^ 
1846,  and  the  Act  incorporating  the  Railway  Company  on  26th  June  1846.    Harbour 

When  the  railway  was  projected  to  pass  through  Dumbartonshire,  and  Trustees  r. 
terminate  at  Helensburgh  in  that  county,  it  was  of  importance  that  the  line  ^  ^aiL  Co. 
ahould  communicate  with  the  harbour  there,  and  that  the  harbour  should  be 
a  commodious  one.     With  this  view  the  committee  of  management  entered 
into  a  contract  with  the  magistrates  of  Helensburgh,  which  contract  pro- 
ceeded on  the  narrative  that  the  magistrates  had  resolved  to  execute  and  im- 
prove the  harbour  of  Helensburgh,  &c.,  and  that  the  Railway  Company  had 
resolved  to  make  a  line  of  railway  to  the  burgh  of  Helensburgh,  and  were 
desirous  that,  from  the  terminus  thereof,  rails  should  be  laid  to  the  present  or 
any  future  quays.  On  this  narrative  it  was  declared  that  the  magistrates,  with 
the  consent  of  the  superior  of  the  burgh,  (which  was  a  burgh  of  barony)  ap- 
proved of  the  company  extending  a  line  of  rails  from  Dumbarton  to  Helens- 
burgh, and  laying  rails  from  the  terminus  thereof  to  the  quays  in  the  manner 
and  under  the  conditions  and  stipulations  set  forth  in  the  deed  of  agreement. 
By  the  deed  it  was  agreed  that,  upon  the  ma^trates  obtaining  an  Act  of  Par- 
liament empowering  them  to  erect  a  proposed  quay  and  jetty,  ^^  they  shall 
take  the  necessary  measures  for  having  the  sud  quay  and  jetty  completed  at 
the  expense  of  the  said  second  party  in  manner  after  mentioned,  and  upon 
this  being  done,  the  said  second  party  shall  have  liberty  to  lay  rails  as  above 
mentioned.''     There  then  followed  in  the  deed  of  agreement  various  pro- 
visions for  the  application  of  the  rates  and  duties  to  be  levied,  and  which  were, 
vUer  aUoj  to  be  employed  in  paying  the  interest  of  a  sum  to  be  advanced  by 
the  Railway  Company  in  payment  of  the  expenses  incurred  in  procuring 
plans,  &c.  in  relation  to  the  extension  of  the  quay  and  harbour,  and  in  pro- 
curing the  Act  of  Parliament  for  liberty  to  erect  the  same ;  and  also  of  the 
expenses  of  forming  a  harbour,  &c.  as  the  same  should  be  fixed  by  the  magis- 
trates and  the  superior  of  the  burgh,  and  the  company's  engineer,  it  being 
declared,  ^'  that  the  sum  so  expended,  to  the  extent  of  L.3000,  shall  form  a  real 
burden  on  the  said  quay  or  quays,  jetty  or  jetties,  and  harbour,  and  shall  be 
paid  and  discharged  from  the  dues  or  revenue  to  be  enacted  thereat,  in  man- 
ner before  mentioned."     It  was  also  declared  by  the  contract  and  deed  of 
agreement,  that ''  the  said  Railway  Company  and  partners  shall  give  the  said 
first  party  their  countenance  and  support  in  procuring  an  Act  of  Parliament  for 
tiie  erection  of  said  quays  and  jetties,  and  in  forwarding  and  carrying  into 
execution  the  same."    By  the  Harbour  Act,  the  magistrates  and  others  were 
appointed  trustees  to  carry  it  into  effect. 

Subsequentiy  to  the  passing  of  the  respective  Acts,  communications  passed 
between  the  pursuers  and  the  Railway  Company,  with  reference  to  executing 
part  of  the  projected  improvements ;  but  difficulties  arose,  and  at  last,  an 
arrangement  was  found  impracticable,  and  the  Railway  Company  denying  the 
obligations  contended  for  by  the  pursuers,  the  present  action  was  raised  for 
establishing  and  enforcing  the  same,  as  contained  in  the  deed  of  agreement 
between  them,  and  concluding  against  the  Railway  Company  for  payment  of 
the  sums  which,  in  the  deed  of  agreement,  they  had  undertaken  to  advance. 

The  defenders  have  not  made  the  line  contemplated  in  the  deed  of  agree- 
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Dec.  2. 1852.  ment.     They  pleaded,  inter  (dui,  that  it  is  incompetent  for  them,  nnder  their 
^-'Y^*^      act  of  incorporation,  to  advance  to  the  pnrsuers  the  sums  concluded  for  in  the 
^^'f^^^^''^^    summons,  for  the  purposes  therein  set  forth,  in  respect  that  these  purposes  are 
Trustees  V.      ^^^^  contemplated  by  the  Company's  Acts.     2.  That  the  defenders,  as  an 
CaledoniAD,     incorporated  company,  are  not  bound  to  implement  the  agreement  libelled  on. 
3.  And  that,  at  any  rate,  the  obligations  undertaken  in  favour  of  the  Magis- 
trates and  CouncU  of  Helensburgh,  are  not  binding,  in  respect  that  the 
conditions  stipulated  for  in  condderation  thereof^  were  not  duly  fulfilled  by 
the  said  Magistrates  and  Council,  to  the  effect  of  obtaining  powers  to  create  a 
real  lien  over  the  harbour,  and  these  obligations,  consequently,  cannot  be 
enforced. 

The  Lord  Ordinary  (Cowan)  repelled  these  pleas,  and  decerned  in  terms 
of  the  declaratory  conclusions  of  the  libel. 
The  defenders  reclaimed. 

N,  C.  Campbell,  Macfarlcme  and  the  Lord  Advocate  for  the  reclaimers. 
There  are  here  conclusions  against  the  Eailway  Company  for  money  to  be  paid 
by  the  Railway  Company  in  terms  of  the  agreement.  That  is  a  demand  for  a 
loan ;  not  payment.  This  is  a  question  which  depends  entirely  on  the  sta- 
tute. The  statute  gives  no  authority  to  lend  money.  This  agreement  also 
contemplated  an  application  to  Parliament,  to  get  the  requisite  powers  to  give 
effect  to  it.  But  the  Harbour  Trustees  have  obtained  no  powers  to  create  a 
real  security  over  the  harbour ;  therefore,  the  agreement  is  invalid,  both  be- 
cause the  Railway  Company  have  no  powers  as  incorporated  to  implement  it, 
and  the  pursuers  are  not  in  a  position  to  demand  implement  of  it.  E.  3.  3. 
86 ;  Edwards  v.  Grand  Junction  Bailway  Company,  1  Railway  Cases,  173  ;  Smtx^ 
hall  Bridge  Company  v.  Earl  of  Spenser,  &c.,  2  Maddox,  356  Vice  Chancellor's 
Judgment,  Jacob's  Reports,  64. 

Penney,  and  the  Solicitor- General,  for  the  respondents.  There  is  here  no  ob- 
ligation on  the  Company  to  enter  into  partnership  or  anything  of  that  kind. 
It  is  merely  to  disburse  money,  which  it  is  not  impossible  for  a  Railway  Com- 
pany to  do.  Wordsworth  on  Joint  Stock  Companies,  6  Ed.  p.  515.  Shirefy 
V.  Birkenhead  RaHtaay  Company,  1  Railway  Cases ;  Lord  Peters,  Ditto,  462 ; 
Loi'd  Howden  v.  Simpson,  1  Railway  Cases,  347  ;  Hawker  v.  Eastern  Counties 
Railway,  "  the  Times"  Newspaper,  16th  Nov.  1852. 

The  Lord  President.  This  case  raises  two  questions ;  Ist,  as  to  the  efficacy 
of  the  agreement  that  is  come  to  by  parties,  before  either  of  the  Acts  were 
passed ;  2d,  whether  the  terms  of  the  agreement  have  been  so  followed  out  by 
the  harbour  trustees,  that  they  are  in  a  condition  to  give  implement  of  their 
part  of  it.  Now,  upon  both  of  these  questions,  I  entertain  considerable  doubt ; 
(1,)  as  to  the  validity  of  the  agreement  itself.  I  think  that  it  is  a  sound  prin- 
ciple that  the  committee  of  management  could  bind  the  subsequent  company 
by  anticipation  in  regard  to  matters  which  were  properly  matters,  if  they  had 
been  incorporated,  they  could  have  gone  into :  but  not  if  they  were  matters 
altogether  foreign  to  the  purpose  of  the  company,  as,  for  example,  if  the  com- 
pany were  to  embark  in  a  speculation  of  building  a  harbour,  &c. ;  and  the  diffi- 
culty here  is  whether  the  agreement  is,  or  is  not  of  the  character  alleged.  In 
regard  to  several  of  the  matters  contained  in  the  agreement,  there  is  no  diffi- 
culty at  all.     They  were  tnily  within  the  competency  of  the  committee  of 
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management  to  deal  with.     But  then  there  is  a  stipulation,  a  positive  under-  Dec.  2. 1862. 
taking  by  the  pursuers  to  obtain  an  Act  of  Parliament  to  make  the  harbour,  and      ^-^y^-^ 
an  undertaking  to  make  it,  and  then  there  is  a  condition  that  the  railway  com-  S^j!^^^'^^ 
pany  are  to  advance  the  expense  of  procuring  estimates,  &c.,  but  they  ai«  to  receive  Tnutees  v. 
back  £3000.     It  was  on  this  part  of  the  agreement  that  my  difficulty  arose,  Caledonian, 
whether  the  railway  company  were  not  undertaking  to  make  both  a. railway  ^ 

and  a  harbour.  But  I  have  come  to  be  of  opinion  that  there  was  not  any  in- 
competency in  the  matter,  although  there  is  certainly  the  closest  thing  to  it 
But  I  rather  think  that  we  are  to  regard  it  in  this  light,  that  there  are  here 
various  things  stipulated  for  that  are  important  to  the  railway  compuiy,  and 
which  it  was  perfectly  competent  for  the  committee  of  management  to  stipulate 
for,  and  so  to  bind  the  company,  and  that  the  subi^uent  stipulations  are  merely 
in  reference  to  the  character  o£^  and  measure  of  the  compensation  to  be  given 
by  the  railway  c(mipany,  for  the  benefits  secured  to  them.  These  stipulations 
that  they  are  to  make  the  harbour,  &c,  are  in  favour  of  the  railway  company, 
for  they  expected  to  derive  advantage  from  the  harbour  being  made ;  therefore, 
I  think  that  it  was  an  agreement  which  was  legally  binding  in  that  respect  <mi 
the  corporate  company.  The  second  question  is,  have  the  pursuers  here,  the 
harbour  trustees,  fulfilled  their  part  of  the  agreement ;  are  they  in  a  oonditioa 
to  implement  their  part  of  it?  The  money  advanced  by  the  railway  company 
is  to  be  made  a  real  lien  on  the  quays.  How  is  this  to  be  done  ?  It  has  not 
been  stated  to  us  very  clearly  by  the  railway  company,  what  it  was  they  sti- 
pulated for,  but  I  do  not  think  it  can  be  anything  more  than  can  be  given  by 
the  harbour  trustees  now.  The  harbour  trustees  have  power  to  contract  debt 
on  the  quays,  and,  if  so,  although  the  Act  of  Parliament  does  not  say  this 
£3000  shall  be  a  debt,  I  think  it  is  thereby  through  the  force  of  the  Act  of 
Parliament  made  a  debt,*  and  that  that  is  of  the  substance  of  the  agreement. 
Upon  the  whole,  I  think  the  interlocutor  of  the  Lord  Ordinary  is  sound. 

LoKD  FuLLERTON.  This  casc  is  involved  in  very  great  difficulty.  Now,  one 
step  we  have  got  here,  and  it  is  a  most  important  one.  If  the  question  had 
been  only  a  question  regarding  a  transaction  entered  into  between  this  railway 
company  and  the  harbour  trustees,  after  the  incorporation  of  the  railway  com- 
pany by  statute,  the  point  which  would  have  arisen  would  have  been,  has  any 
thing  been  done  here  beyond  the  powers  of  the  railway  company  ?  But  so  far 
we  are  clear  of  that,  for  the  rule  has  been  laid  down,  that  a  provisional  com- 
mittee may  bargain  and  deal  for  the  purpose  of  buying  off  opposition ;  and  that 
may  be  binding  on  the  company  after  the  passing  of  the  statute  to  a  certain 
extent.  So  fekr  we  have  got  that  original  transaction  as  a  lawful  one. 
Now  it  is  said  that  the  agreement  may  be  to  a  certaui  extent  binding,  but  that 
what  the  railway  company  can  be  called  on  to  do,  is  only  what  they  may  be 
called  on  to  do  under  the  statute  itself.  The  powers  of  a  committee  of  man- 
agement are  limited.  It  is  not  quite  in  their  option  to  deal  with  the  funds  as 
they  might  choose,  and  to  give  any  man  £50,000,  and  another  a  similar  sum, 
and  so  on  in  order  to  buy  off  his  opposition. 

Now  the  point  which  arises  here  is,  whether  in  this  particular  case  it  is  not 
merely  the  payment  of  money  the  Railway  Company  have  undertaken,  but  the 
payment  of  money  for  making  the  harbour,  which  would  have  been  beyond  their 
powers.    Looking  to  the  whole  circumstances  of  the  case,  I  think  it  is  difficult 
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Dec.  2. 1852.   to  hold  that  they  have  gone  beyond  their  powers.     What  the  harbour  trustees 
'"■'V*^      say,  is,  we  shall  get  a  statute  for  making  the  harbour,  and  we  shall  call  on  you, 
geiMisburgh    ^^q  Railway  Company,  to  take  this  land  and  pass  through  the  streets ;  in  short, 
IVuatees  v.      you  shall  so  far  make  the  harbour ;  but  the  reference  to  making  the  harbour  is 
Caledonian,     really  the  measure  of  the  pecuniary  obligation  come  under  by  the  Railway  Com- 
pany.   They  have,  thereby,  bought  oflf  opposition,  and  now,  after  having  got  all 
that  they  require,  they  turn  round  and  say  we  are  not  bound  at  all,  just  as  if  no 
such  transaction  had  been  entered  into.     Now  this  transaction  can  be  fairly 
reduced  into  a  money  traosaction,  and  I  do  not  see  how  the  Court  should  deal 
with  a  case  of  this  kind  in  a  different  way  from  other  money  transactions 
entered  into  before  the  statute  of  incorporation  was  passed. 

Lord  Cuninghame.  I  am  now  satisfied  that  the  pleas  of  the  defenders 
against  fulfilment  of  their  obligation  are  neither  consistent  with  law  nor  good 
faith.  The  objection  taken  by  the  defenders  to  fulfilment  of  the  agreement, 
seems  to  be  that  it  was  a  pactum  Ulidtumy  beyond  the  powers  of  the  committee 
of  railway  projectors,  who  entered  into  it  with  the  pursuers  before  the  act  was 
passed.  To  this,  the  short  answer  is,  that  the  agreement  was  necessary  and 
advantageous  to  the  contemplated  railway  company,  as,  without  it,  they  could 
neither  have  got  their  Act  passed,  nor  made  a  profitable  railway.  If  so,  there 
is  an  end  of  the  defence  on  aU  the  authorities.  It  was  perceived  at  an  early 
period  after  railways  were  generally  projected,  that  it  was  essential  to  the 
right  formation  of  such  associations,  to  give  the  acting  provisional  committees 
considerable  discretionary  powers,  before  the  Acts  were  passed,  which  have 
been  held  binding  on  the  company,  and  their  funds  after  the  acts  were  passed. 
Without  such  powers,  the  most  improvident  and  impracticable  provisions  might 
be  enacted  or  proposed, — and  the  most  wasteftil  expense  incurred  in  unneces- 
;Bary  and  fruitless  opposition.  Hence,  the  precedents  are  numerous  in  which 
transactions  &e/b7*e  the  passing  of  Acts  have  been  sustained  and  enforced  against 
statutory  directors  after  their  incorporation.  This  doctrine  is  well  stated  by 
Chambers  and  Paterson,  late  writers  on  railway  law,  p.  176«  See  abo  the 
case  of  Sir  Thomas  Stanley  v.  The  Chester  and  Birkenhead  Railway  Co,,  8  MyL 
and  Cr.  Reports,  773. 

It  was  indeed  argued  that  the  present  case  differed  from  those  quoted,  in 
tliis,  that  the  agreements  related  to  the  purchases  of  land,  as  appropriate  and 
connected  with  the  railway — ^and  not  to  a  foreign  or  extraneous  object  like 
the  improvement  of  a  harbour^  which  forms  the  subject  of  the  present  question, 
and  was  assimilated  to  a  stipulation  for  endowing  a  Church,  or  building  a  cot- 
ton mill.  This  plea,  however,  is  founded  on  a  manifest  fallacy.  The  defen- 
ders do  not  aver  on  record,  that  the  harbour  would  have  been  an  unsuitable 
and  useless  appendage  to  the  railway,  if  that  undertaking  had  been  proceeded 
with  and  completed.  No  such  averment  is  made.  Nay,  it  is  not  even  alleged 
that  the  railway  could  have  been  ibrmed  and  worked  to  profit,  without  a  har- 
bour. By  their  principal  Act,  they  always  intended  to  form  a  branch  railway 
from  Dumbarton  to  Helensburgh;  thereby  meaning  to  the  shore  of  that  mari- 
time village,  on  which  perhaps  99  out  of  100  visitors  arrived,  as  they  took  their 
departure  from  it.  What  then  would  have  been  the  use  of  a  railway  to  the 
village  without  a  commodious  communication  with  the  shore  t  The  deepen- 
ing of  the  harbour  and  the  embankment  of  the  pier  leading  to  it,  were  as  neces- 
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aary  here  as  the  erection  of  convenieot  station  houses^  and  the  usual  costly  Dec.  2. 1852. 
apartments  in  other  cases.    The  pier  and  harbour  were  indispensable  perti-      ^-'v"*^ 
nents  of  the  railway.  Helensburgh 

On  the  whole,  therefore,  I  view  the  present  as  a  case,  where  the  pursuers  ij^^g^j^gg  ^^ 
seek  implement  of  a  legitimate  agreement,  which  was  beneficial  and  neceffiaryCaledopian,' 
for  the  railway,  which  was  entered  into  by  authorised  parties  for  behoof  of  *'*^*  ^"^ 
the  defenders,  and  was  recognised  by  the  express  sanction  of  the  legislature  in 
the  Harbour  Act,  a  few  weeks  afterwards.    I  cannot  see  that  the  defenders 
are  entitled  to  repudiate  such  an  agreement. 

Lord  Ivory.  It  is  by  the  concurrence  of  these  parties,  and  in  reference  to 
this  agreement,  that  the  Railway  Bill  was  obtained.  If  the  Railway  had  been 
to  be  continued  to  Helensburgh,  which  there  seems  to  be  a  purpose  on  the  part 
of  the  Railway  Company  not  now  to  do,  it  is  particularly  clear  that  they  could 
not  have  done  this  without  purchasing  from  the  Magistrates  of  Helensburgh, 
&c.,  the  Tery  advantages  which  this  agreement  purposes  to  give  them.  It  is 
a  case  exactly  similar  in  this  respect  to  all  the  cases  which  have  been  referred 
to  in  England.  It  is  within  the  object  of  their  statute  that  this  ground  should 
be  purchased,  and  the  other  privileges  obtained.  If  the  statute  had  been 
obtained  without  any  previous  agreement,  is  it  not  clear  that  under  the  statute 
they  must  have  proceeded  to  treat  with  the  Magistrates,  &c.,  to  gain  that 
ground,  and,  therefore,  if  anticipating  these  difficulties,  the  committee  of  man- 
agement interest  the  Harbour  Trustees  to  concur  with  them  and  lend  their  in- 
terest to  get  the  statute  passed,  can  it  be  said  that  they  have  been  treating 
about  any  thing  that  was  unlawful  or  beyond  their  powers  ?  If  no  agreement 
had  been  entered  into  they  would  have  been  compelled  to  treat  with  these 
parties,  and  to  do  so  at  perhaps  a  disadvantage.  The  Courts  in  England  have 
laid  down  this  principle,  that  they  will  not  look  in  the  face  of  these  agreements 
to  pick  out  flaws.  They  will  only  look  to  the  extravagance  of  the  sums  given 
for  land.  In  Lord  Peter* s  case,  which  was  an  extreme  one,  his  Lordship,  who 
was  partial  to  field  sports,  was  held  entitled  to  put  a  very  large  price  on  his 
ground  as  a  hunting-ground,  and*  it  was  held  to  be  a  fair  bargain  between  him 
and  the  railway  company,  notwithstanding  the  objections  that  were  taken  to 
it.  This  brings  the  case  to  this,  is  the  shape  in  which  comx)ensation  has  been 
bargained  for  sufficient  to  take  it  out  of  the  rule  ?  Suppose  it  necessary  for  the 
execution  of  the  railway  that  a  particular  building  be  removed,  it  is  ab- 
solutely necessary  that  the  party  from  whom  this  will  be  taken  should  have  a 
substitute  for  it.  It  would  be  legal  to  stipulate  a  large  price  for  this. 
Would  it  be  illegal  to  say,  place  us  where  we  were  before  you  interfered  with 
us — ^we  wish  no  gain — ^give  us  a  new  building.  Is  there  anything  illegal  in 
that  ?  And  so  with  many  other  cases,  taking  as  the  measure  of  payment  that 
which  must  be  done  to  place  the  party  in  his  original  position.  The  fallacy 
of  the  argument  for  the  Railway  Company  seems  to  be  here,  that  they  always 
look  with  a  single  eye  to  the  provisions  of  their  own  statute,  but  they  must 
look  also  to  the  other  statute.  The  Harbour  Trustees  have  power  to  execute 
their  statute,  and  between  the  two  there  are  ample  provisions  to  do  all  that  is 
to  be  done  on  their  side. 

Suppose  the  Railway  Company  had  entered  on  these  grounds  at  first,  could 
they  have  afterwards  turned  round  on  the  statute,  and  said,  our  statute  does 
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Dec  2,  I852«  not  allow  us  to  pay  for  them?     The  auswer  is,  that  is  a  matter  of  contract : 
^<«V*»^      payment  is  within  your  statnte.     That  they  have  not  executed  the  railway  ib 
Hdensborgh   their  own  fault.     They  were  entitled  to  do  so,  but  whether  they  are  so  now 
Trustees  v.      ^^  ^^^  ^^7  purchased  the  right  of  doing  so,  and  had  bound  themselves  by  an 
Caledonian,     irrevocable  contract,  in  which  I  see  nothing  to  vitiate  it,  in  justice  or  in  law, 
fcc  RaiL  Cow  ipj^ig  brings  me  to  the  second  part  of  the  case.     Both  parties  agree  to  support 
each  other  in  going  to  Parliament  for  a  statute.    The  Harbour  Act  is  obtained 
by  the  corporation  of  the  railway  company ;  but  independently  of  that,  there 
is  a  supplementary  agreement,  containing  a  certain  notification  of  the  terms 
which  are  agreed  to  by  all  concerned.    I  think  therefore  that  in  the  whole 
circumstances  of  the  case,  the  Lord  Ordinary's  judgment  is  right.     In  the 
Harbour  Act  there  is  power  to  borrow  money,  and  as  the  agreement  stands  it 
appears  that  the  rsdlway  company  are  parties  to  pay  the  cost ;  but  at  all  events, 
to  a  certain  extent,  and  in  regard  to  this,  the  harbour  trustees  are  in  a  condi- 
tion to  implement  their  part  of  the  agreement.     On  both  branches  of  the  case 
therefore,  although  not  without  a  certain  difficulty,  I  have  a  very  decided 
conviction  that  as  regards  the  justice  and  good  faith  of  the  case,  it  is  entirely 
in  favour  of  the  trustees,  and  the  authorities  allow  the  Court  to  deal  with  it 
as  now  proposed.  ' 

The  Court  therefore  "  Refiise  the  prayer  of  the  reclaiming  note,  adhere  'to 
the  interlocutor  of  the  Lord  Ordinary  reclaimed  against :  Remit  to  his  Lord- 
ship to  proceed  farther  in  the  cause  as  shall  be  just^  and  reserve  all  questions 
as  to  expenses  of  process.^' 

Thomas  Sprot,  W.S.,  Reclaimers'  Agent. 

Taw8€  and  BanaVy  W.S.,  Respondents'  Agents.  (J.  S.  M.) 


No.  46.  MEIKLAM'S  TRUSTEES  v.  MEIKLAMS. 

Husband  and  Wi/&^M€uriaffe  Contract — Trust — Provisions  to  Children — Trust  Setdement 
'^Balance  o/Thtst-Junds — Heritage — Movsahks, — By  antenuptial  contract  of  marriage,  A. 
boand  himself  to  pay  a  sum  of  jC30,000  into  the  hands  of  trustees,  to  be  held  by  them,  inter 
aUoj  for  payment  of  a  jointure  to  his  widow,  and  of  provisions  to  the  amount  of  £20,000  to 
the  children  of  the  marriage.  If  the  sum  so  paid  by  him  should  prove  insufficient,  after 
payment  of  the  annuity,  to  pay  the  provisions  to  the  children,  A.  bound  himself  to  make 
up  the  deficiency ;  and  if  there  should  be  ample  funds  for  payment  of  the  jointure,  and  to 
secure  the  provisions  to  the  children,  the  trustees  were  directed  to  pay  the  surplus  annual 
proceeds  to  him.  In  implement  of  this  obligation,  A.  transferred  to  the  triibtees  an  herit- 
able bond  for  jC40,000  ;  and  of  this  sum,  when  the  bond  was  paid  up,  the  tnistees  re-in- 
vested £80,000  in  heritable  security.  By  deed  of  settlement,  A.  conveyed  to  his  trustees 
all  his  heritable  estate,  and  to  his  widow  all  bis  moveable  estate,  at  the  time  of  his  death. 
He  predeceased  his  widow,  and,  on  her  death,  after  payment  of  the  provisions  to  the  chil- 
dren, there  remained  a  balance  of  the  sum  in  the  hands  of  the  marriage- trustees  of  XI  0,000. 
This  balance  was  claimed  by  A.'s  trustees  as  heritage,  and  by  the  widow's  trustees  as 
moveable.  Hekl,  that  the  character  of  the  trust  was  not  affected  by  the  nature  of  the  in- 
vestment ;  that  the  trust  was  not  f.)r  A.'s  behoof,  but  that  his  interest  in  it  was  contingent 
Ist  Division.    ™^^V»  ^^^  ^^^^  ^^^  balance  of  £10,000  was  moveable,  and  therefore  belonged  to  the 

widow's  trustees. 
Dec.  2. 1852. 

"-^Y'-^  By  antenuptial  contract  of  marriage  entered  into  between  the  late  Robert 

Meiklam's       Meiklam,  Esq.,  and  Miss  Christian  Alston  Buchanan,  Robert  Meiklam  bound 

Trustees  v* 

Meiklams.       himself  to  pay  within  six  months  after  the  marriage  the  sum  of  L.30,000,  to 
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certain  trustees  under  the  contract  of  marriage  for  the  purposes  therein  men-Bee.  2. 1862. 
tioned.     (1.)  They  urere  directed  to  pay  to  Meiklam  during  his  lifetime  the      '•'^''^ 
whole  interest  and  annual  profits;  (2.)  After  Meiklam's  death  to  pay  liigMeiklam's 
widow  an  annuity  of  L.800,  with  L.400  for  mourning  and  aliment;  (3.)  InMeiklams. 
the  event  of  there  being  funds  sufficient  for  the  purpose  after  providing  for 
the  jointure,  to  pay  to  the  children  of  the  marriage  L.20,000  in  the  proportions 
therein  mentioned ;  and,  (4.)  The  trustees  are  bound,  inter  alioj  to  pay  and 
make  over  to  Bobert  Meiklam  and  his  successors,  such  part  of  the  L.30,000 
as  might  not  be  required  for  the  trust  purposes ;  and  in  the  event  of  this  sum 
proving  insufficient  for  the  provision  to  his  children,  the  trustees  are  to  pay 
to  his  child  or  children  such  a  sum  as  would  be  sufficient  to  pay  their  pro- 
vision in  full.     In  implement  of  the  obligations  contained  in  the  marriage 
contract,  Meiklam,  instead  of  paying  the  sum  of  L.30,000  to  the  trustees, 
assigned  to  them  an  heritable  bond  and  disposition  in  security  in  which  he 
was  infeft     The  trustees  were  infefb  on  this  disposition  and  assignation. 
Thereafter,  the  security  for  L.40,000  was  paid  up,  and  a  discharge  granted 
by  the  trustees,  and  by  Meiklam  as  truster.     Of  this  sum  L.30,000  was  de- 
posited by  the  trustees  in  bank,  and  afterwards  re-invested  in  heritable  secu- 
rities in  their  favour. 

Robert  Meiklam  died  in  1847 ;  he  was  survived  by  his  widow  and  a  son 
and  two  daughters.     In  1849  Mrs  Meiklam  also  died. 

In  1841  Meiklam  executed  a  trust-disposition  and  settlement,  and  after- 
wards a  codicil  in  1847,  which  it  was  declared  by  decreet  of  the  Court  of 
Session  in  1849  validly  conveyed  to  the  trustees  under  the  marriage  settle- 
ment the  heritable  estate,  and  to  Mrs  Meiklam  the  whole  moveable  estate 
which  belonged  to  the  truster  at  his  death.  The  sum  of  L.30,000  was  not 
moi«  than  sufficient  during  the  lives  of  the  parties  to  answer  the  purposes  of 
the  trust ;  but  since  Mrs  Meiklam's  death,  no  more  of  the  trust-funds  were  re- 
quired than  what  was  necessary  to  pay  the  provision  of  L.20,000  to  the 
children  of  the  marriage,  and  the  sum  of  L.400  for  mournings  and  aliment  to 
Mrs  Meiklam,  and  which  not  having  been  paid  to  her,  remained  a  debt  due  to 
her  executors.  The  balance  of  L.  10,000  is  now  claimed  on  the  one  hand  by 
Mr  Meiklam's  trustees  under  his  trust-disposition  and  settlement,  on  the 
ground  that  Mr  Meiklam  enjoyed  a  reversionary  right  in  the  heritable  secu- 
rities held  by  the  trustees  under  the  marriage  contract ;  and  that  so  far  as 
regards  his  succession  that  right  is  heritable,  and  therefore  belongs  to  them ; 
and  on  the  other  hand,  by  Mrs  Meiklam's  trustees,  as  forming  a  portion  of 
the  moveable  succession  of  Mr  Meiklam,  to  which  his  wife  had  right  under 
the  testamentary  deeds. 

The  marriage  trustees,  as  holders  of  the  iund,  raised  a  multiplepoinding,  in 
which  the  claimants  were  called  as  parties. 

The  Lord  Ordinary  (Ivory)  **  finds  that  the  fund  in  medio  falls  in  the  suc- 
cession of  the  late  Bobert  Meiklam  to  be  considered  and  dealt  with  as  move- 
able estate,  and  therefore  repels  the  claim  of  the  said  Robert  Meiklam's  trus- 
tees, and  ranks  and  prefers  the  trustees  of  the  late  Mrs  Meiklam  as  having 
sole  and  exclusive  right  to  the  said  fund." 

In  the  note  appended  to  his  interlocutor  his  Lordship  remarked, — 

The  marriage  trustees  were  here  creditors  of  Mr  Meiklam  under  the  personal 
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Meiklams. 


Dec.  2. 1852.  obligation  contained  in  the  marriage-contract,  whereby  he  binds  himself,  for 
the  purposes  of  the  marriage,  "  to  content  and  pay  tiie  sum  of  L.30,000." 
That  this  was,  prima  instantioj  a  purely  personal  obligation  is  not  to  be  disputed^ 
and  had  Mr  Meiklam  died  without  implementing  it,  it  would  have  been  his 
personal  representatives  who  must  have  paid  it.     The  trust,  as  originated 
therefore,  and  in  its  primary  constitution,  was  a  trust  of  moveable  estate.     All 
after  this,  was,  more  or  less,  but  an  accident  in  the  course  of  administration. 
Even  there,  however,  the  powers  of  the  marriage  trustees  were  absolute. 
They  were  authorised  to  invest,  but  (except  in  one  instance,  viz.  of  Mr 
Meiklam's  purchasing  land,  and  himself  becoming  the  borrower — an  event 
which  did  not  occur,)  they  were  equally  free  to  invest  upon  personal  as  upon 
heritable  securities,  while  Mr  Meiklam  had  no  voice  or  controul  in  the  matter. 
Then  as  to  all  the  purposes  of  the  trust,  they  were  purposes  of  "jw^m^i/," 
and  of  payment  to  be  made  "  out  of  the  foresaid  sum  of  L.30,000."     In  a 
certain  event,  as,  for  example,  had  Mrs  Meiklam  survived  for  a  long  period  of 
years,  there  never  might  have  been  any  surplus  to  come  to  Mr  Meiklam,  and 
accordingly  with  reference  to  that  very  case  he  supplements  the  obligation  in 
the  marriage-contract  by  another,  still  personal  in  its  character, — "  to  pay  to 
his  said  child  or  children  such  a  sum  as  will  be  sufficient  to  pay  their  said 
provisions  in  full."     While  as  a  coimterpart  to  this,  it  is  provided,  that  "  if 
by  any  contingency  the  said  trust-fdnds  shajl  be  more  than  sufficient  to 
answer  the  said  trust  purposes,  the  said  trustees  or  trustee  shall  be  bound 
and  obliged  to  pay  and  make  over  to  the  said  Robert  Meiklam  and  his  afore- 
said such  part  of  the  said  trust-fdnds  as  may  not  be  required  for  the  trust 
purposes."     Had  occasion  for  such  a  claim  arisen  in  Mr  Meiklam's  lifetime, 
his  right  would  seem  to  have  been  of  the  nature  of  a  mere  jus  actionis  for  so 
much  money.     And  now  that  it  has  emerged  on  his  death,  the  character  of 
the  demand  on  the  part  of  his  trustees  must  be  of  the  same  character. 

It  was  strongly  urged  that  the  fund  placed  under  trust  was  radkaUy  the 
proper  estate  of  Mr  Meiklam,  and  that  the  trust  was  but  a  burden  upon  that 
estate,  and  therefore  a  trust  ybr  behoof  of  Mr  Meiklam  himself y  in  so  far  as  the 
fund  might  not  be  required  for  the  other  trust  purposes.  Had  it  been  so,  there 
might  have  been  more  of  plausibility  in  maintaining  that  any  form  of  invest- 
ment that  was  made  with  Mr  Meiklam's  knowledge  and  approval  was,  as  in 
other  cases  of  instruction  or  adoption,  substantially  his  own  act  in  reference 
to  property  entirely  and  exclusively  his  own.  The  Lord  Ordinary,  however, 
cannot  hold  this  to  be  a  correct  legal  view  of  the  case.  The  marriage-contract 
originally  placed  him  in  the  relation  of  debtxtrfor  the  fund,  and  when  he  paid 
this  debt,  the  fund  became,  in  the  hands  of  the  trustees,  the  estate  generally 
of  those  who  were  interested  in  the  provisions  of  the  contract.  Mr  Meiklam 
was  no  doubt  one  of  these,  though  only  contingently  so.  But  it  would  be 
going  too  far  if,  upon  this  account  alone,  he  were  to  be  held,  in  the  sense 
contended  for  by  his  trustees,  the  radical  proprietor  of  the  fund,  dealing  with 
the  trust  merely  as  a  burden. 
Mr  Meiklam's  trustees  reclaimed. 


W.  Ivory,  Maitland  and  Deas,  for  the  reclaimers.     The  sum  of  £10,000 — 
the  balance  of  the  sum  of  £30,000 — was  a  fund  in  which  the  children  of  the 
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maniage  never  had  and  never  could  have  any  interest  whatever.     The  only  Dec.  2. 1852. 
porpoee  for  which  the  trustees  held  it  was  for  the  security  of  the  widow  alone.      "--^y^*^ 
This  snin^  therefore,  is  vested  in  them  in  trust  to  meet  temporary  burdens ;  Meiklam's 
but  the  ultimate  fee  belongs  to  Mr  Meiklam  himself.     It  does  not  afifect  ite^^y^^^'^' 
character  that  he  has  given  to  third  parties  a  discretion  to  decide  whether  it 
should  be  invested  in  heritable  or  moveable  security.     It  is  still  heritable  or 
moveable  in  his  person.     Therefore  it  must  be  regarded  as  a  sum  held  all 
along  substantially  for  his  behoof ;  for  although  contingencies  no  doubt  might 
arise  to  carry  it  away,  that  does  not  affect  it  as  in  a  question  with  them  so  far 
as  his  interest  in  it  may  be  concerned.    Burrell  v.  BurrelL,  14th  Dec.  1825, 
14  8. 
E.  S.  Gordon  and  the  Solicitor- Oeneml^f  for  Mrs  Meiklam's  trustees. 

The  LoKD  President.  The  interlocutor  is  right  This  was  a  money  ob- 
ligation, and  the  trustees  were  to  hold  the  money  for  certain  purposes.  They 
were  trustees  for  purposes  prescribed  by  the  marriage-contract,  but  not  trus- 
tees merely  for  Mr  Meiklam.  Now  the  fact  of  this  having  been  heritable  at 
the  time  it  was  handed  over  to  the  trustees  does  not  affect  the  question.  It 
was  given  to  them  to  deal  with  it  as  they  might  deem  proper.  Meiklam  has 
only  a  contingent  interest  in  it.  It  was  an  accident  its  being  heritably  in- 
vested at  the  time  of  his  death.  The  cases  cited  do  not  bear  on  this  matter. 
It  comes  to  the  same  thing  as  if  the  money  had  been  given  to  the  trustees  and 
they  had  been  dealing  with  it  as  fulfilling  the  purposes  of  the  trust,  and  upon  that 
view  Meiklam's  claim  as  to  the  reversion,  if  there  should  be  a  reversion,  is  no 
better  than  any  other  person's.  Therefore  the  sum  is  to  be  dealt  with  as  move- 
able and  not  as  heritage. 

Lord  Fullerton.  I  am  of  the  same  opinion.  There  are  always  difficul- 
ties in  cases  of  this  kind,  for  it  depends  entirely  on  the  terms  of  the  transac- 
tion ;  and  looking  to  the  terms  of  this  transaction,  I  have  no  doubt  that  this 
must  be  looked  at  as  moveable  fund.  If  the  trustees,  for  their  own  satisfaction, 
choose  to  invest  this  in  heritable  security,  that  does  not  affect  the  character  of 
the  right  so  far  as  concerns  the  succession  of  the  party,  and,  therefore,  I  am 
clear  that  the  right  is,  in  its  nature,  from  the  beginning,  personal,  and  that 
nothing  has  been  done  since  the  original  constitution  of  the  right  to  destroy 
its  character  of  personality. 

Lord  CimiHOHAME.  I  have  had  no  doubt  as  to  this  case  since  I  first  perused 
the  record,  which  satisfied  me  that  the  interlocutor  under  review  was  the  only 
one  that  could  be  pronounced  without  an  entire  subversion  of  the  law,  as  it  has 
been  long  understood  and  recognised  in  the  class  of  cases  to  which  the  present 
properly  belongs.  The  question  arises  out  of  a  trust  constituted  by  a  marriage- 
contract  for  behoof  of  a  wife  and  children.  The  fund  in  dispute  was  vested  in 
trust,  as  though  to  provide  for  the  conventional  and  contingent  claims  of  wife  and 
children.  The  father  had  a  pou}er  of  divisiouj  and  failing  that,  the  children 
were  to  be  equal  beneficiaries  in  the  funds.  This  also  was  the  situation  of  the 
trust  at  the  death  of  the  truster ;  and  the  question  is,  what  was  the  legal 
denomination  of  the  trust  fund  at  that  period  ?  In  particular,  was  it  heritable 
or  moveable  in  a  question  with  the  successors  of  the  truster  ?  On  that  point,  I 
conceive  it  to  be  now  too  late  to  entertain  any  doubt.     Looking  to  the  series 
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Dec.  2  1852.  of  cases,  such  as,  among  others,  Ramsat/v.  Orierson  in  1780,  (Diet  759)  t 
Douglas  in  1796,  (Diet.  782) :  Angusy  6th  Dec.  1826  ;  and  Kyle,  14th  Nov. 
1827  ;  in  all  of  which,  although  the  trust-estates  comprehended  much  heri- 
tage, vested  in  trustees,  it  has  been  uniformly  found  that  the  interest  of  the 
beneficiaries  in  the  whole  property  was  moveable,  attachable  by  arrestmenty 
and  descendible  to  executors.  It  seems  to  me  that  this  is  a  question  fore- 
closed and  finally  settled  in  law.  I  can  draw  no  distinction  between  the  trust 
here,  and  a  trust  embracing  the  whole  property,  heritable  and  moveable,  of  a 
truster,  whether  by  testamentary  settlement,  or  by  a  trust  to  creditors  in  in- 
solvency, or  by  trust  conveyances  on  various  occasions,  where  a  party  con- 
templates the  permanent  divestiture  of  his  estate,  and  an  investment  in  trustees, 
for  behoof  of  and  division  among  third  parties.  At  the  same  time,  although  the 
general  rule  is,  that  these  trusts  operate  as  a  conversion  of  the  whole  fiduci- 
ary estate  into  personal  property,  there  are  certainly  exceptions,  where  it  has 
been  found  that  the  legal  character  of  the  different  subjects  held  by  the  truster 
is  not  changed  by  the  execution  of  such  trusts.  Cathcarty  26th  May  1830 ; 
Burrelly  14th  Dec.  1825 ;  Speirs  of  EldersUey  21st  Nov.  1850.  There  is 
nothing,  however,  to  bring  the  present  case  within  the  latter  category ;  and, 
therefore,  it  falls  within  the  ordinary  rule,  and  the  interlocutor  of  the  Lord 
Ordinary  is  clearly  well  founded. 
Lord  Ivory  adhered  to  his  opinion  as  Lord  Ordinary. 

The  Court,  therefore,  "  adhere  to  the  Lord  Ordinary's  interlocutor  sub- 
mitted to  review,  and  refuse  the  note,  but  find  no  expenses  due." 

Gibson- Craigy  Dalziel^  and  Brodie,  W.S.,  Agents  for  Mrs  Meiklam^s  Trustees. 
Maclachlan  tmd  Ivory,  W.S.,  Agents  for  Reclaimers.  (J.  S.  M.) 


Andrew,  &C., 
V.  Cplquhonn 


No.  47.     ROBERT  SHAW  ANDREW  and  Others  v.  Sir  JAMES  COLQUHOUN. 

Suspension — Decree  of  Removing — Juratory  Caution. — Circamstances  in  which  the  Conrt 
passed  a  note  of  suspension  of  a  decree  of  remoring  on  juratory  caution,  and  in  which  the 
oath  of  one  of  the  curators  of  a  minor  was  received  in  implement  of  a  juratory  caution. 

1st  Division.  This  was  a  suspension  of  a  decree  of  removing  on  juratory  caution,  hx 
Dec.  2. 1852.  1825  the  late  John  Andrew  entered  into  possession  of  certain  property  belong- 
ing to  Uie  late  Sir  James  Colquhoun  of  Luss,  father  of  the  respondent. 
Andrew  was  succeeded  by  his  sons,  James  Andrew,  and  Dr  John  Andrew, 
and  against  them  the  respondent  in  1841  brought  an  action  of  removing,  on 
the  Act  of  Sederunt  of  14th  December  1756.  Defences  were  lodged,  in 
which  it  was  alleged  that  the  defender  was  in  possession  on  a  lease  granted 
by  the  late  Sir  James  Colquhoun  to  John  Andrew  for  twice  nineteen 
years.  This  action,  however,  was  allowed  to  fall  asleep.  Dr  John  Andrew, 
one  of  the  defenders,  is  now  represented  by  the  complainer,  Robert  Shaw 
Andrew ;  and  against  the  complainer,  the  respondent  in  1849  brought  an  action 
of  wakening  and  transference  of  the  original  action  against  Dr  John  Andrew, 
and  James  Andrew.  After  a  variety  of  procedure,  the  Sherifi'-substitute  pro- 
nounced an  interlocutor,  finding  that  the  defenders  had  failed  to  establish  their 
defence ;  and  "  that  in  the  absence  of  evidence  of  the  alleged  lease,  the  de- 
fenders must  be  held  to  be  mei:ely  tenants  at  will  of  said  premises,  and  re- 
niovcablc  accordingly  at  the  pleasure  of  their  landlord."     The  Hherift' declined 
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jiidgmg  in  the  case.     A  charge  being  threatened  under  this  interlocutor,  a  Dec.  2. 1S52. 
note  of  suspension  of  the  decreet  was  presented  on  the  ground  of  certain      '^-'v^-^ 
alleged  irregular  and  incompetent  proceedings  on  the  part  of  the  SherifF-sub- Andrew,  Ac, 
stitute.     The  note  was  presented  without  caution,  or  on  caution,  if  found  ne-  **    ^  ^" 
ceasary.     Caution  had  been  found  in  the  Sheriflf  Court  by  the  defenders  in 
the  original  action  for  violent  profits,  but  the  cautioner  was  now  dead,  and 
caution  of  new  was  ordered  to  be  found.    By  supplementary  note  the  suspenders 
converted  the  note  of  suspension  into  a  note  on  juratory  caution.     To  this 
supplementary  note  the  respondents  lodged  answers  denying  the  competency 
of  passing  the  note  of  suspension  except  upon  good  and  sufficient  caution,  in 
terms  of  the  Act  of  Sedenint  1756,  §  6,  and  also  founding  upon  the  Acts  1 
and  2  Vict.,  cap.  86,  §  4,  and  the  Act  of  Sederunt  1838,  §  4. 

The  Lord  Ordinary  on  the  Bills,  (Cuninghame)  reported  the  case  in  June 
1852,  "  chiefly  from,  the  doubt  that  he  had  as  to  the  competency  of  a  suspen- 
sion of  a  decree  of  removing  on  juratory  caution."  .  .  .  His  Lordship 
considered,  that  although  the  terms  of  the  Act  of  Sederunt  of  1756  were  ex- 
press, "  it  would  be  hard  to  lay  it  down  that  this  excludes  juratory  caution  in 
all  cases  where  a  poor  man  can  offer  nothing  else,  though,  in  the  absence  of 
precedents,  the  Lord  Ordinary  thinks  that,  in  the  first  instance,  this  should 
be  determined  by  the  Court." 

The  Court  held,  (17th  June  1852,)  that  the  proceeding  was  complete,  and, 
accordingly,  in  the  special  circumstances  of  the  case,  passed  the  note  on  jura- 
tory caution. 


To-day  the  case  was  again  reported  by  Lord  Cubbiehill.  The  respondents 
having  given  notice  to  the  complainers  that  they  would  apply  on  a  certain  day 
to  the  Clerk  of  the  Bills  for  a  certificate  of  no  caution  having  been  found  by 
the  suspenders,  a  note  was  lodged  by  them  stating  that  they  were  willing  to 
find  caution,  but  that  there  was  a  difficulty  as  to  which  of  the  complainers 
should  take  the  oath.  Robert  Shaw  Andrew  is  a  seaman  and  abroad,  and, 
consequently,  cannot  do  so  till  his  return  to  this  country  ;  and  no  remit  hav- 
ing been  made  to  any  Judge  to  take  the  oath  of  the  complainers,  they  are, 
therefore,  not  in  a  position  to  comply  with  the  Act  of  Sederunt.  They  there- 
fore craved  the  Lord  Ordinary  to  prohibit  the  Clerk  of  the  Bills  issuing  any 
certificate  of  no  caution. 

The  respondents  lodged  answers,  to  the  effect,  that  as  no  steps  had  been 
taken  by  the  suspenders  to  implement  their  offer  of  juratory  caution,  and  as 
ample  time  had  been  allowed  them  for  doing  so,  the  certificate  should  be 
granted. 

Pyper  for  the  respondents  now  stated  that  they  would  be  content  with  the 
oath  of  one  oSf  the  curators  of  Robert  Shaw  Andrew,  and  of  James  Andrew, 
the  other  suspender. 

The  Court  remitted  to  the  Lord  Ordinary  to  proceed  accordingly. 

David  Crawford^  S.S.C,  Complainers'  Agent. 

Tawse  and  Bonar,  W.S.,  Respondent's  Agents.  (J-  S.  M.) 
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No.  48.  GRAHAM  v.  SCOTT. 

Relevancy — SdU^Beduction  of. — Averments  which  were  held  not  relevant  and  sufficient 
to  support  conclusions  to  have  a  sale  reduced,  and  the  price  repeated. 

2d  Division.       This  was  an  action  at  the  instance  of  Patrick  Graham,  Esq.,  W.S.,  against 

Dec.  2. 1852.  JaB^es  Scott,  Esq.,  merchant  in  Glasgow,  concluding  for  reduction  of  the  sale 
w.y.»/      of  certain  railway  shares  sold  to  the  pursuer  bj  the  defender  in  September  1 845, 

Graham  v.       repetition  of  the  price,  and  of  the  calls  which  had  been  paid  bj  the  pursuer. 

Scott.  'j'ljg  Ijov^  Ordinary  (Anderson)  reported  the  case  to  the  Court  on  the 

question  of  the  relevancy  and  sufficiency  of  the  pursuer's  averments.  These 
averments  were  to  the  effect,  that  in  1845,  the  pursuers  and  certain  others 
interested  in  the  promotion  of  the  "  Glasgow,  Barrhead,  and  Neilston  direct 
Railway,"  were  anxious  to  secure  a  sufficient  number  of  shares  to  give 
them  the  control  of  the  Company,  and  in  particular,  to  prevent  it  from  fall- 
ing into  the  hands  of  the  *' Glasgow,  Kilmarnock,  and  Ayr  Railway  Com- 
pany," at  a  general  meeting  soon  to  take  place.  That  they  employed  Mr 
Graham  of  Feroneze  to  purchase  for  them  2500  shares  of  the  Barrheiul  line 
(then  in  scrip)  from  the  defender,  who  had  represented  himself  as  possessing 
upwards  of  3000  shares,  that  being  a  number  sufficient  to  turn  the  scale 
against  them,  and  that  he  was  in  treaty  with  their  enemies,  the  Ayr  line,  for 
the  sale  of  these  shares.  That,  accordingly,  Mr  Graham  of  Feroneze  made 
the  purchase,  and  the  memorandum  of  agreement  was  signed  by  him  and  two 
others,  acting  for  themselves,  the  pursuer,  and  other  parties.  That  it  was 
further  agreed,  that  the  defender  should  hold  other  500  shares,  so  that  they 
should  not  be  used  against  the  pursuer  and  his  friends.  That  the  statement 
by  the  defender,  that  he  possessed  above  8000  shares,  turned  out  to  be  false, 
and  was  fraudulently  made  in  order  to  induce  the  pursuer  and  his  friends  to 
make  the  purchase  at  a  high  price,  while,  in  reality,  it  was  unnecessary  for 
their  object.  That  the  defender  had  also  failed  to  retain  the  500  shares,  hav- 
ing sold  them  soon  after.  Lastly,  That  among  fifty  supposed  Barrhead  shares 
which  fell  to  the  share  of  the  pursuer  himself,  there  were  found,  when  they 
came  to  be  registered,  ten  of  the  Ardrossan  Company.  In  regard  to  these  ten 
shares,  there  was  an  alternative  conclusion  for  repetition  of  the  sum  efieiring 
to  the  ten  Barrheads,  which  ought  to  have  been  in  their  place. 

Various  letters  were  produced,  which  showed  that  the  pursuer  had  frequently 
requested  the  defender  to  pay  him  the  value  of  the  ten  missing  Barrheads^ 
and  that  he  declined  to  do  so,  offering  then  to  deliver  the  shares  themselves. 

G.  Youngj  with  whom  DeaSf  for  the  pursuer,  attempted  to  show  that  these 
averments  were  relevant,  and  sufficient  to  support  the  conclusions.  An  ex- 
tensive transaction  was  here  libelled,  which  would  not  have  been  gone  into  by 
the  pursuer  and  his  friends,  but  for  the  fidse  statement  of  the  defender,  which 
was  made  for  the  purpose  of  inducing  it.  It  was  of  no  importance  that  the 
pursuer  alone  was  insisting  on  his  remedy.  The  defender  knew  that  he  was 
one  of  the  purchasers,  and  he  took  his  risk  of  any  one  of  them  objecting  to 
the  validity  of  the  sale.  It  was  not  like  a  transaction  by  pro  incUviso  pro- 
prietors of  heritage,  who  could  not  act  independently. 

T,  Mackenzie,  with  whom  Pennty,  appeared  for  the  defender. 
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The  Lord  Justiob-Clebk  observed,  that  thoagh  this  was  a  question  of  Bee.  2. 1852. 
relevancy,  it  was  closely  connected  with  the  merits,  at  least  as  disclosed  by       ^""^^^ 
the  pursuer  himself  in  his  record.     Now,  he  could  not  discover  that  any  in-  ^^J*™  ''' 
jury  had  been  averred  by  the  pursuer.    It  was  nowhere  stated  that  the  object 
of  the  purchase,  viz.,  the  obtaining  the  command  of  the  company,  had  been 
defeated.    The  contrary  was  admitted  to  be  the  case.    Even  if  he  had  averred 
injury  he  had  still  this  difficulty  to  contend  with,  that  he  was  appropriating 
the  whole  of  this  injury  to  himself,  whUe  it  equally  applied  to  all  the  other 
purchasers.     If  the  sale  was  reducible  quoad  him,  it  was  reducible  altogether, 
for  it  was  one  transaction.     By  his  own  showing,  he  had  shifted  his  ground, 
for  there  was  evidently  no  challenge  of  the  general  sale  till  1850,  when  this 
action  was  raised,  five  years  after  the  transaction.     In  the  interim,  many 
communications  seemed  to  have  passed,  but  they  all  referred  to  the  matter  of 
the  ten  Ardrossan  shares,  and  did  not  contain  a  single  allusion  to  a  reduction 
of  the  general  sale,  or  to  any  fraud  on  the  part  of  the  seller.     In  regard  to 
the  matter  of  the  ten  shares,  it  appeared  that  the  defender  had  repeatedly 
offered  to  replace  them  by  the  ten  Barrheads,  which  the  pursuer  originally 
bargained  for,  but  that  he  rejected  the  offer.     He  had  not  stated  that  any 
object  had  been  defeated  by  the  want  of  the  ten  shares.     On  the  whole,  the 
averments  were  obviously  insufficient  to  support  any  of  the  conclusions. 

Lord  Cockburn  concurred,  on  the  same  grounds. 

Lord  Murray  also  concurred.  No  doubt,  fraud  was  averred.  But  it  was 
necessary  to  state  the  facts  from  which  the  fraud  was  to  be  inferred.  The 
statements  were  more  like  misrepresentation  than  fraud.  The  pursuer  might 
have  complained  of  this  as  soon  as  discovered,  but  he  goes  on,  apparently 
contented,  and  acquiescing  for  a  long  time ;  and  what  was  important,  the 
written  contract  did  not  contain  the  alleged  misrepresentation,  and  the  in- 
ducing motive  did  not  therefore  constitute  part  of  the  transaction.  As  to  the 
ten  shares,  it  was  strange  that  it  was  not  discovered  at  first,  but  this  only 
proves  that  no  injury  had  resulted  from  the  mistake,  and,  indeed,  no  injury 
was  condescended  on  in  connection  either  with  this,  or  with  the  more  general 
branch  of  the  case. 

Lord  Wood  concurred. 

The  Court  pronounced  an  interlocutor,  finding  <<  That  the  pursuer  has  not 
set  forth  in  the  record  and  in  the  documents  to  >vhich  he  refers,  a  case  rele- 
vant and  sufficient  in  law  to  infer  the  reductive  conclusions,  and  the  petitory 
conclusions  of  this  action  ;  therefore  dismiss  the  action,  and  decern." 

Walter  Harsburghy  W.S.,  Pursuer's  Agent. 

W.  A.  G.  and  R.  EUis,  W.S.,  Defender's  Agents.  (W.  H.  T.) 


MIJLLER  V.  ROBERTSON  and  OTHERS.  No.  49. 

Damaffe» — Bekvcauy, — Ayencents  by  a  pursuer,  in  an  action  of  damages  for  libel,  which 
were  hdd  relevant  to  be  made  the  subject  of  an  issue. 

This  was  an  action  at  the  instance  of  Dr  Miiller  against  Dr  W.  Robertson,  2d  Division. 
Professor  Christison,  Professor  Syme,  and  others,  conductors  of  the  "  Monthly  jy^^  2. 1862. 
Journal  of  Medical  Science,"  concluding  for  damages  on  account  of  a  letter       "^v^ 
signed  by  Professor  Syma,  which  had  appeared  in  the  Journal,  and  whichMuUerv. 
contained  the  two  following  paragraphs : — 
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Dec  2. 1852.      <<  You  Bay  *  a  fierce  paper  war  has  arisen  between  the  two  Edinburgh 

""^^^       professors,  Syme  and  lizars,'  but  you  must,  or  at  least  ought  to  know,  that  I 

Robertson  &c    *^^®  "^^  addressed  a  single  word  on  the  subject  in  question  to  the  so-called 

professor,'  regarding  him  as  long  placed  beyond  the  pale  of  professional 

respect  and  courtesy." 

**  In  estimating  the  value  of  my  operation,  you  proceed  upon  the  supposi- 
tion that  the  averments  of  Mr  Lizars,  and  his  assistant,  Dr  Mttller,  are  well 
founded  ;  but,  in  fairness  to  your  readers,  if  not  to  myself,  should  have  men- 
tioned that  the  statements  of  these  persons,  in  so  far  as  they  attribute  bad 
effects  to  the  operations  which  I  have  performed  for  the  remedy  of  stricture 
by  division,  have  been  declared  by  me  to  be  all  utterly  devoid  of  truth." 

After  averring  that  these  statements  were  &lse,  calumnious,  and  injurious, 
&c.,  as  regards  Mr  Lizars,  the  pursuer  in  his  condescendence  went  on  to  say, 
^'  and  the  said  statements  are  farther  false,  calumnious,  and  directly  injurious 
to  the  pursuer,  as  they  were  intended  to  represent,  and  do  falsely  and  calum- 
niously  represent  the  pursuer  as  the  intimate  friend,  assistant,  and  associate 
of  the  said  John  Lizars,  described  and  characterised  as  aforesaid,  and  as 
united  with  him  in  joint  medical  undertakings,  and  in  the  propagation  of  false 
statements  regarding  diseases  and  medical  operations,  for  selfish  ends  and  pur- 
poses of  their  own  ;  and  the  said  statements,  so  far  as  they  relate  to  the  pur- 
suer directly,  are  false,  calumnious,  and  injurious,  and  were  intended  to  re- 
present, and  do  &dsely,  calumniously,  and  injuriously  represent  the  pursuer  as 
a  culpable  propagator  of  falsehood,  and  false  statements  regarding  medical 
facts,  and  diseases  of  the  greatest  importance  to  the  health  and  lives  of  indi- 
viduals, all  to  the  great  injury  and  damage  of  the  pursuer." 

''  The  said  statements,  both  as  they  relate  to  the  pursuer  in  conjunction 
With  the  said  John  Lizars,. and  to  himself  directly  and  personally,  are  highly 
injurious  to  his  feelings,  and  calculated  to  inflict  the  deepest  injury  upon  him 
in  his  professional  character  and  reputation,  and  thereby  to  ruin  his  practice 
and  prospects  in  life,  and  to  deprive  him  of  all  estimation,  confidence  and  re- 
spect, either  as  a  professional  man,  or  a  member  of  society.  The  pursuer  has 
already  suffered  great  damage  in  consequence  of  the  said  injurious  Ubel,  and 
the  defenders  are  bound  to  him  in  reparation." 

An  issue  was  proposed  by  the  pursuer,  exactly  corresponding  to  these 
statements  in  his  record. 

The  Lord  Ordinary  (Wood),  found,  inUr  aUoy  **  that  no  relevant  ground  is 
^t  forth  in  the  summons  to  support  the  conclusions  of  the  action ;  therefore, 
refuses  to  allow  the  proposed  issue,  and  assoilzies  the  defenders,  and  decerns." 

His  Lordship,  in  a  note,  remarked  that  the  words  in  the  letter  founded  on, 
did  not,  in  his  opinion,  contain  actionable  matter,  in  so  far  as  mention  was 
therein  made  of  the  pursuer.  That  there  were  no  facts  set  forth,  extrinsic  of 
the  words  in  the  letter  themselves,  by  reference  to  which,  and  the  appropriate 
inuendo,  the  meaning  of  the  words  was  to  be  explained.  Both  the  statement 
and  the  proposed  issue,  shewed  that  there  was  no  secret  meaning  to  be  ex- 
plained or  exposed,  different  from  the  plain  and  direct  meaning  of  the  words 
themselves.  ITieir  meaning  therefore  could  not  be  extended,  and  it  was  for 
the  Court  to  determine  what  that  meaning  was.  Any  other  and  wider  mean- 
ing which  might  be  suggested  in  the  record  or  issue,  if  unsupported  by  alleged 
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facts,  (though  actionable  in  itself X  could  not  be  at  once  accepted  to  the  effect  ^«<^*  2>  1^^^* 
of  rendering  the  action  relevant 

The  pursuer  reclaimed.  HobertBon,  Ac. 

Buchanan^  for  the  pursuer,  contended,  that  to  explain  the  meaning  of  the 
*words  alleged  to  be  libellous  was  not  within  the  province  of  the  Oourt ;  unless 
in  extreme  cases,  where  it  was  perfecUj  clear  at  a  glance  that  the  words  were 
not  actionable,  that  question  belonged  to  the  jury.  In  the  present  case  the 
words  were,  he  maintained,  dearlj  actionable,  and  even  if  the  Court  should 
-consider  this  not  self-evident,  they  were  at  least  sufficiently  ambiguous  to 
Tender  their  meaning  a  proper  inquiry  for  a  jury,  and  not  for  the  Court  See 
Fairfordj  Jan.  1887,  vol.  i.  of  English  Jurist,  and  Loi*d  Denman^s  opinion 
therein. 

The  SoUdtar-Generalj  for  the  defenders,  maintained  that  the  pursuer  had 
shewn  no  title,  and  made  no  relevant  averments.  The  only  words  relating 
to  him,  were,  **  and  his  assistant  Dr  MtiUer."  On  this  minute  foundation 
he  bad  heaped  numerous  inuendos.  No  doubt,  apparently  innocent  words 
might  be  actionable,  but  something  must  be  stated  explaining  how  they  be- 
came so,  and  fiicts  averred,  which,  if  true,  would  prove  them  to  bear  a  differ- 
ent meaning  from  the  actual  one.  There  were  no  such  facts  or  explanations 
in  this  record.     Starkie  on  Libel,  1.  p.  8. 

The  Lord  Justice-Clerk.  Under  the  Jury  Acts,  I  fear  we  cannot  throw 
out  this  action.  The  pursuer  is  not  said  in  the  letter  to  be  merely  the  pupil 
and  surgical  assistant  of  Mr  Lizars,  but  its  meaning  seems  to  be,  that  he  was  his 
colleague  m  the  medical  warfare  in  question.  I  can  hardly  conceive  any  case 
of  the  nature  of  the  present,  unless  some  very  rare  and  exceptional  one,  in 
which  it  would  be  competent  for  the  Court  to  dismiss  the  action. 

LoBD  CocKBUBK  coucurrod,  observing  that  the  pursuer  undertook  to  prove 
the  fiust  that  certain  words  had  a  certain  obvious  meaning ;  he  might  fail  to 
do  so,  bat  he  was  entitled  to  try  it  This  was  not  a  proper  case  of  inuendo, 
bat  a  question  of  the  direct  tendency  and  effect  of  certain  expressions. 

Lord  Murray  thought  the  case  not  free  from  difficulty,  but  considered  it 
their  daty  to  allow  doubtful  cases  to  go  to  a  jury. 

Lord  Wood  did  not  understand  their  Lordships  to  lay  it  down  that  no 
case  could  occur  so  obvioasly  non-libellous  that  the  Court  could  throw  it  out 
on  the  pursuer's  statement  But,  perhaps,  it  would  be  unwise  to  withhold 
the  present  case  from  a  jury. 

The  Court  pronounced  the  following  interlocutor : — "  Alter  the  said  inter- 
locutor, and  find  that  the  summons  contains  relevant  matter  to  be  made  the 
subject  of  an  issue,  and  continue  the  cause  for  the  consideration  of  the  issue 
proposed  by  the  pursuer." 

J.  CuUcn,  W.S.,  Pursuer's  Agent. 

Smith  and  Kinnear,  W.S.,  Defenders'  Agents.  (W.  H.  T.) 


SHIELDS  V.  SHIELDS  or  BEATTIE.  •      No.  50. 

Jwritdiction — Z>tvorce.-*//e2rf  that  the  Court  had  jari«liction  in  an  action  of  divorce,  on 
begroand  of  adultery,  tboagh  the  pursuer  was  resident  in  America,  and  bad  not  been  in 
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Shields  v. 
Shields  or 
Beattie. 


Scotland  for  four  jears,  the  original  domicile  of  both  parties,  the  marriage,  the  alleged 
adultery,  and  the  present  residence  of  the  defender,  being  all  Scottish. 

This  was  an  action  of  divorce  on  the  ground  of  adultery,  at  the  instance  of 
a  husband  against  his  wife.  The  parties  were  originally  domiciled,  and  were 
married  in  Scotland.  In  1848  the  pursuer  went  to  New  York,  leaving  his 
wife  behind  him,  and  it  was  admitted  that  he  was  now  resident  there,  in 
business  as  a  machine  maker.  The  action  proceeded  on  the  allegation  of  acts 
of  adultery  committed  by  the  defender,  in  Scotland,  since  her  husband  left 
her. 

The  defence  of  no  jurisdiction  having  been  pleaded  the  case  was  reported 
by  the  Lord  Ordinary,  (Rutherfurd). 

Pattison  and  Moncreiff^  maintained  for  the  defender,  that  she  could  not 
be  convened  in  the  Scotch  Oourts,  in  respect,  that  her  husband  had  lost  his 
Scottish  domicile,  having  gone  to  New  York  in  1848,  and  settled  there  in  busi- 
ness, where  he  still  was,  and  leaving  nothing  behind  him  in  Scotland,  except  his 
wife,  with  whom  he  had  quarrelled.  His  domicile,  therefore,  being  American^ 
and  the  wife's  domicile  following  that  of  the  husband,  the  Oourt  of  Session 
had  no  jurisdiction  in  this  cause.  The  law  must  follow  its  own  presumption, 
as  in  the  well-known  case  of  Warrender^  in  which  it  was  found  sufficient  for 
the  husband,  who  was  resident  here,  to  cite  his  wife  edictally,  she  being  on 
the  continent,  (see  Lord  Brougham's  opinion  in  that  case,  Shaw  and  McLean, 
voL  ii.,  p.  192).  In  the  present  case  the  converse  must  hold.  At  all  events, 
the  pursuer  ought  to  have  come  and  resided  here  for  forty  days ;  Forrester, 
18th  July  1844.  In  the  case  of  Shaw,  (Outer  House,  1850),  which  the 
Lord  Ordinary  had  ordered  to  be  printed  and  boxed  to  the  Court  along 
with  the  papers  in  the  present  case,  the  pursuer  ^as  in  Egypt,  and  a  proof 
had  been  ordered  as  to  his  residence  there  being  permanent  or  temporary, 
shewing  that  the  Lord  Ordinary,  (Ivory),  in  that  case,  held  that  there  was  no 
jurisdiction  here,  if  he  was  absent  animo  remanendi.  See  also  Bennie,  30th 
June  1849,  11  D.  1211. 

Duncan  and  Deos,  for  the  pursuer,  argued,  that  even  assuming  that  the 
pursuer  has  lost  his  domicile  in  this  country,  there  is  still  ground  for  hold- 
ing that  the  defender  is  subject  to  the  jurisdiction  of  the  Scotch  Courts.  This 
ground  of  jurisdiction  arises  from  the  circumstances,  that  Scotland  is  the 
alleged  locus  of  the  adultery,  and  that  personal  service  of  the  summons  was 
made  upon  the  defender.  All  that  is  proved  by  the  case  of  Warrender  is,  that 
in  actions  of  divorce  at  the  instance  of  the  husband,  he  mayy  in  all  cases,  sue 
his  wife  within  his  own  bona  fide  domicile  of  residence*  But  there  is  no 
doctrine  in  that  case  to  establish  the  principle,  that  in  no  circumstances  can 
the  husband  sue  his  wife  out  of  this  forum.  In  point  of  fact,  the  wife  has 
been  repeatedly  sued  in  actions  of  divorce  out  of  her  husband's  bona  fide  domi- 
cile of  residence.  This  occurred  in  the  case  of  i^orre^^er,  18th  June  1844,6 
D.  1358,  and  Christian,  14th  June  1851,  13  D.  1149.  In  this  latter  case, 
the  more  unfavourable  for  the  pursuer,  the  parties  were  English,  and  the  con- 
tract English.  Scotland,  however,  was  the  locus  deHctij  and  personal  citation 
was  given  to  the  wife.  Another  circumstance  certainly  did  occur  in  both 
these  cases  which  is  wanting  in  the  present,  viz.,  residence  for  forty  days  by 
the  pursuer  in  Scotland  before  raising  the  action.     But  on  the  authority  of  the 
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TuUng  case  of  ^nger  v.  GhurchkUly  15th  Jan.  1840,  2  D.  807,  such  reridence  of  Dec.  2. 1852. 
forty  days  by  the  husband  is  of  no  eflBcacy  whatever  to  impart  jurisdiction     .'^'y^^ 
jKissivi  to  his  wife.    Hence,  stripping  these  two  cases  of  this  useless  c^ionctj^^^j^i^  ^' 
of  forty  days,  we  are  led  irresistibly  to  the  conclusion  that  the  hcus  deliotiBentii^. 
combined  with  personal  citation  of  the  defender,  are  sufficient  of  themselves 
to  found  jurisdiction  as  against  the  wife  in  an  action  against  her  for  divorce 
at  the  instance  of  her  husband.    In  the  present  case  these  two  elements  com- 
bine, and  therefore  the  jurisdiction  of  the  Court  is  good. 

The  Lord  Jushoe-Clbbk  observed,  that  this  was  a  case  the  decision  of 
which  must  necessarily  rest  upon  general  principle.  It  might  prove  very  dif- 
Hcult  to  dedde  the  question  of  the  pursuer  having  lost,  or  stiU  retaining,  his 
Scottish  domicile,  on  the  ground  of  anirmu  renumendij  especially  so  long  as  he 
was  alive,  as  his  views  might  fluctuate  from  time  to  time,  according  to  his 
success  and  other  circumstances.  But,  fortunately,  it  was  unnecessary  to 
«Dter  upon  that  question.  The  question  was,  had  the  Court,  apart  from  that 
t]iie8don,  sufficient  grounds  for  sustaining  its  own  jurisdiction  pver  this  de- 
fender in  a  question  of  divorce  ?  The  parties  were  originally  Scottish,  the 
marriage  (that  contract  of  which  the  violation  was  now  the  ground  of  action) 
had  been  entered  into  in  Scotland,  and  in  reference  to  the  law  of  Scotland, 
and  the  alleged  violation  of  it  had  taken  place  here.  The  defender  was  here 
in  person,  and  had  been  personally  cited.  Why  should  she  not  be  held  an- 
swerable in  these  circumstances  to  the  Scottish  Courts  ?  Hardship  she  could 
not  plead ;  for  if  innocent,  it  was  here  that  she  could  best  prove  her  innocence. 
She  had  sud — *^  To  my  own  inconvenience  I  ought  to  be  cited  to  the  pur- 
soej^s  foreign  forum." 

The  import  of  the  case  of  Warrender  had  been  mistaken  by  the  defender. 
The  proposition  that  the  pursuer,  in  that  case,  had  a  right  to  eite  his  wife  in 
die  Courts  of  tiiis  country,  she  being  abroad,  was  not  correlative  to,  and  did 
not  imply  the  converse  proposition,  that  if  he  had  been  abroad  and  aheherty  he 
must  (irrespective  of  other  circumstances)  have  convened  her  in  the  Courts  of 
the  country  where  he  himself  was,  and  in  no  other.  All  that  it  proved  was, 
that  the  fiction  of  law  that  the  wife  follows  her  husband's  domicile,  was  avail- 
able to  him,  and  prevented  his  being  shut  out  from  pursuing  her  here.  In 
the  present  case,  the  husband's  prerogative  entitled  him  to  sue  his  wife  m 
Jbro  deHcti,  joined  with  the  facts,  that  it  was  also  the  place  of  the  contract  and 
the  place  of  the  wife's  actual  presence. 

His  Lordship  did  not  wish  to  give  any  opinion  upon  the  exact  effect  of 
forty  days'  residence.  In  the  cases  on  this  point,  it  was  difficult  to  trace  any 
consistent  general  principle.  A  forty  days'  residence  might  confer  a  right 
upon  absolute  strangers,  but  he  did  not  think  that  the  present  pursuer  would 
bave  bettered  his  case  by  it. 

LoBD  CoCKBUBN  was  of  opioiou  that  the  defender  was  wrong  in  both  of  her 
pleas, — 1st,  That  the  pursuer  had  lost  his  Scottish  domicile.  That  proposi- 
tion she  had  not  made  out;  no  animus  remanemit  had  been  proved.  The 
husband  had  been  absent  only  four  years,  was  still  alive,  and  protested  against 
it-  2dy  *^  That  the  wife's  domicile  follows  that  of  the  husband  yniverscUiy,** 
If  that  were  held,  a  husband  might  oblige  his  wife  to  follow  him  to  any  tri- 
banal,  however  barbarous,  where  he  might  choose  to  take  up  his  abode,  for 
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X>cc.  2. 1862.  alleged  infidelity  while  living  separate  from  him  in  this  oountrj.  He  had 
seldom  seen  so  manj  of  the  deepest  foundations  of  jurisdiction  corahined  as  in 
this  case.  The  original  domicile,  the  marriage,  the  adultery,  and  the  present 
ahode  of  the  wife  were  all  Scottish.  As  to  forty  days'  residence  by  the  hus- 
band, it  would  have  been  an  idle  and  useless  o^^mony. 

LoBD  MuBBAY  concurred,  e^)ecially  in  the  small  significance  of  the  forty 
days.  This  was  not  a  question  of  damieiU^  but  oifinvm^  a  very  different  mat- 
ter, though  sometimes  the  former  might  be  an  important  element  in  deter- 
mining the  latter.  The  duty  of  the  Court  was  to  sustain  its  own  forums  if  it 
thought  that  no  other  Court  could  better  and  more  conveniently  adjudicate  on 
the  rights  of  the  parties.  Such  was  clearly  the  case  here.  His  Lordship 
then  referred  to  Lord  Brougham's  remarks  in  the  well-known  case  of  LoUy^ 
Buss,  and  Byan,  C.  C.  237. 

LoKD  Wood  concurred. 

The  CoUBT  therefore  intimated  their  unanimous  opinion,  that  the  plea  of 
want  of  jurisdiction  should  be  repelled,  and  the  Lord  Ordinary  pronounced  the 
following  interlocutor.  '*  The  Lord  Ordinary  having  advised  with  the  Lords 
of  the  Second  Division  of  the  Court,  sustains  the  jurisdiction,  repels  the 
preliminary  defences,  finds  the  libel  relevant,  and  grants  commission  to  the 
British  Consul  at  New  York,  whom  failing,  to  the  mayor  of  New  York,  to 
take  the  oath  de  calumnia  of  the  pursuer  in  the  usual  form,  of  which  appoints 
the  clerk  of  this  process  to  grant  certificate,  and  appoints  forty-eight  hoars' 
notice  to  be  given  to  the  defender,  or  her  known  agent  in  New  York,  if  any, 
of  the  time  and  place  where  such  examination  is  to  take  place ;  and  in  respect 
the  defender  intimates  that  upon  such  occasion  she  may  put  cross  interroga- 
tories, instructs  the  commissioner  to  allow  no  cross  interrogatories,  unless  such 
as  shall  be  specially  authorised  by  the  Court,  with  reference  to  this  commis^ 


sion. 


J.  and  J.  Macandrew^  8.8.0.,  Pursner's  Agents. 
James  BeB^  Solicitor,  Defender's  Agent. 


(W.  H.  T.) 
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BARCLAY  AND  ORB  v.  LAND8B0R0UGH. 

8  j*  9  Viet,  e.  88,  see,  47 — Poort^  Assesgment^-^Mmister^  Stipend.— The  stipend  of  a  minis- 
«  ter  of  the  Free  Church,  paid  out  of  the  Sostentation  Fand  of  the  Free  Church,  is  assess- 

able for  poors'  rates  levied  on  means  and  substance  in  the  parish  in  which  he  resides,  and 
not  in  the  parish  of  the  church  in  which  he  officiates. 

1st  Diyision.  This  was  a  suspension  and  interdict  against  the  Lispector  of  the  Poor  and 
Dec.  8. 1852.  the  Collector  of  Poors'  Rates  of  the  parish  of  Stevenston,  at  the  instance  of 
the  Minister  of  the  Free  Church  in  tiie  parish  of  Stevenston.  The  question 
arose  on  the  construction  of  sec.  47  of  the  New  Poor  Law  Amendment  Act, 
which  enacts  as  follows : — "  That  if  in  any  parish  or  combination  in  which  an 
assessment  is  proposed  on  means  and  substance,  any  company  or  any  indivi- 
dnal  shall  occupy  any  lands  and  heritages,  or  shall  carry  on  any  trade  or 
business  in  any  premises  within  such  parish  or  combination,  such  company, 
and  the  partners  thereof,  and  such  individual,  shall  be  liable  to  be  assessed  in 
such  parish  or  combination  on  their  or  his  means  and  substance  derived  from 
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or  relating  to  such  oocnpancy,  trade,  or  business,  although  none  of  the  partners  ^ec  8. 1852. 
of  sQch  company,  nor  such  individual,  should  be  actually  resident  in  such      ^*nr^ 
parish  or  eombiiiatian ;  and  such  company  and  partners,  and  such  individual,  gjj^l^^^ 
shall  not  be  liable  to  be  aBsefised  on  the  same  means  and  substance  in  any  borough, 
other  parish  or  combination ;  and  if  any  person  shall  be  assessed  in  any  parish 
or  combination  upon  his  means  and  substance  other  than  means  and  substance 
derived  from  or  relating  to  the  occupancy  of  lands  and  heriti^s  within  such 
parish  or  combination,  or  the  carrying  on  of  trade  or  business  in  premises 
within  such  parish  or  combination,  such  person  shall  not  be  assessed  upon  the 
same  means  and  substance  in  any  other  parish  or  combination ;  and  if  any 
person  shall  reside  in  and  be  liable  to  be  assessed  as  an  inhabitant  of  more 
than  one  parish,  it  shall  be  optional  to  such  person  to  determine  in  which  of 
such  parishes  he  shall  be  assessed  on  his  means  and  substance,  other  than 
means  and  substance  derived  from  and  relating  to  the  occupancy  of  lands  and 
heritages,  or  the  carrying  on  of  trade  or  business  in  premises  within  any  parti- 
cular parish." 

The  suspender  resides  in  the  parish  of  Ardrossan.  The  members  of  his 
congregation  are  admittedly  resident  partly  in  the  parish  of  Ardrossan,  partly 
in  that  of  Stevenston,  and  partly  in  the  neighbouring  parish  of  Kilwinning. 
The  stipend  of  the  suspender  is  paid  by  an  allowanoe  from  the  Sustentation 
Fond  of  the  Free  Church.  He  does  not  receive  any  part  of  the  seat-rents,  or 
of  the  money  collected  at  the  church  door. 

The  assessment  for  the  poor  in  the  parish  of  Ardrossan  is  laid  on  means  and 
substance.     The  suspender  states  that,  as  a  residenter  in  that  parish,  he  has 
been  assessed  in  ii^  for  the  year  1849-1850,  on  his  means  and  substance,  in- 
cluding, inter  aUoj  means  and  substance  derived  from  the  stipend  received  by 
him  as  a  minister ;  and  that  he  has  also,  for  the  eame  year,  been  assessed 
within  the  parish  of  Stevenston,  where  his  church  is  situated  (and  where,  llke- 
wise,  the  assessment  is  laid  on  means  and  substance),  upon  his  means  and 
sobstance  derived  from  his  stipend,  as  being  means  and  substance  liable  to 
assessment  in  that  parish,  in  terms  of  §  47  of  the  New  Poor  Law  Amendment 
Act,  although  he  is  not  resident  within  that  parish,  but  in  the  parish  of  Ar- 
droesan.     The  suspender  objects  to  this  last  assessment  as  illegal,  not  being  war- 
ranted by  the  provisions  of  the  statute ;  and  the  respondents  having  poinded  hiis 
^fects,  the  suspender  brought  this  suspension  and  interdict  against  their  carrying 
into  effect  a  tlu'eatened  appraisement  and  sale  of  his  effects  to  enforce  payment. 
A  record  was  made  up ;  and  the  respondents  maintained  that  the  suspender, 
as  a  clergyman,  is  liable  to  be  assessed  for  the  poor  in  respect  of  his  stipend, 
(§  49).    He  is  therefore  assessable  for  poors'  rates  in  the  parish  of  Stevenston, 
under  §  47,  because  he  carries  on  the  business  or  profession  of  a  clergymen 
within  that  parish,  and  derives  ^*  means  and  substance,"  from  or  relating  to 
such  business  or  profession  by  way  of  stipend,  to  the  amount  for  which  he  is 
there  assessed  i^  poors'  rates.    The  word  *' business"  is  a  flexible  term,  and 
comprehends  any  and  every  employment  or  occupation  from  which  a  party  de- 
rives his  livelihood  and  means  and  substance,  or  any  portion  thereof. 
.  The  Lord  Ordinary  (Wood),  sustained  the  reasons  of  suspension,  confirmed 
the  interdict,  and  declared  the  same  perpetual,  and  found  the  suspender  en- 
titled to  expenses. 

o2 
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Dec.^3^U52.  jjjg  Lordtthip  held  that  the  duty  the  suspender  performed  in  the  church 
Barcla  and  ^^*  ^^  Constitute  an  occupancy  of  it  by  him  in  the  sense  of  the  statute  ; 
Urr  V.  Lands-  and  that  the  remuneration  received  by  him  could  not  be  held  to  be  de* 
borough.  rived  from  the  occupancy  of  lands  and  heritages  in  the  sense  of  the  statute. 
As  little  can  it  be  held  that  on  a  fair  and  reasonable  interpretation  of  the 
Act,  the  provision  in  regard  to  means  and  substance  derived  from  a  trade, 
or  business  carried  on  within  a  parish  was  intended  to  comprehend  a  case  such 
as  the  present.  The  duties  of  the  suspender,  in  so  Jbr  as  they  consist  of 
preaching,  are  in  truth  only  a  fractional  part  of  those  which  his  calling  as  a 
clergyman  of  the  congregation  among  whom  he  ministers,  requires  him  to  dis- 
charge. By  much  the  greater  and  more  laborious  portion  is  performed  at  his 
own  residence,  or  in  the  dwellings  of  the  members  of  the  congregation,  and  it 
is  for  the  aggregate  of  the  whole  that  his  stipend  it  paid,  and  paid  not  directly 
from  the  produce  .of  the  seat  rents,  in  which  he  has  no  right,  but  from  a  sepa- 
rate fund  derived  from  a  variety  of  sources.  The  case  could  not  be  extricated 
by  a  division  of  the  stipend  among  the  different  parishes  which  are  the  field  of 
the  suspender's  labours,  for  no  proper  clata  could  be  found  on  which  the  ap- 
portionment could,  with  any  approximation  to  accuracy,  be  made.  The  nature 
of  the  case  appears  to  render  this  sufficiently  obvious.  But  apart  from  such 
considerations,  he  held  that  there  were  good  grounds  for  the  conclusion  that 
the  assessment  was  illegal. 
The  respondents  reclaimed. 

Wood,  and  Moncreif,  for  the  reclaimers,  referred  to  the  case  of  GUlany  18  th 

December  1851. 

Craufurdi  and  the  Solicitor- General^  for  the  respondent,  (suspender). 

The  Lord  President.  I  have  no  doubt  as  to  the  soundness  of  this  inter- 
locutor. This  income  is  certainly  an  assessable  income  as  to  means  and  sub- 
stance. The  only  question  is,  where  is  it  assessable  ?  The  case  of  Gillofi  was 
decided  on  special  grounds,  and  not  on  §  47.  I  do  not  think  this  person  can 
be  said  to  carry  on  a  trade  or  business  in  the  sense  of  the  statute.  I  do  not 
look  to  the  duty  discharged  in  the  church  at  all.  He  has  other  duties  to  per- 
form, therefore,  I  cannot  look  to  the  church  as  the  place  where  the  main  part 
of  his  duty  is  performed.  Keeping  this  in  view  as  well  as  the  source  frx)m 
which  his  income  is  derived,  I  do  not  think  this  case  can  be  brought  within 
§  47  of  the  statute. 

Lord  Fullerton.  I  am  of  the  same  opinion,  and  I  think  it  is  better  for  all 
parties  that  some  decided  course  should  be  taken  as  to  the  locality  of  assessment, 
than  that  we  should  be  constantly  raising  questions  of  this  sort,  which  may 
encourage  litigation,  but  cannot  benefit  the  parties  concerned  in  it.  This  § 
47  is  only  applicable  to  particular  cases,  and  which  I  do  not  think  include  the 
present  case.  It  is  better  once  for  all  to  lay  down  as  a  broad  rule  that  the 
locality  of  inhabitancy  is  to  be  adhered  to  as  the  locality  of  assessment. 

Lord  Cuninghame.  I  concur.  There  is  no  example  of  such  a  rating  as 
is  here  demanded  a  second  time,  by  another  parish.  The  reclaimers  refer  to 
the  late  case  of  the  Eev.  Mr  Gillan  of  Glasgow,  and  to  the  clause  of  the  Poor 
Law  Act,  (sec.  49),  making  stipends  assessable ;  but  that  enactment  applies 
only  to  the  stipends  paid  to  the  established  ministers  in  parishes  in  which  the 
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aaaessmenta  are  laid  on,  and  not  to  the  precarious  contributions  voluntarily  Dec.  8. 1862. 
paid  to  ministers  of  other  denominations,  preaching  to  congregations  gathered      ^"^v^^ 
from  many  adjoining  parishes.     Such  contributions  may  possibly  be  assessable  ^^^^^^7  ^^^d 
as  moame  of  the  ministers  in  the  parishes  where  they  reside ;  but  by  the  47th  bOTongh  *"*^ 
clause  of  the  Act,  parties  can  only  be  assessed  on  means  and  substance  in  the 
parish  of  their  rendence,  and  in  no  other.     Generally,  there  is  no  legal  ground 
for  assessing  a  dissenting  minister  in  the  parish  where  he  preaches,  but  does 
not  reside.    His  employment  may  not  even,  be  chiefly  exercised  within  the 
pariflh  in  which  the  church  happens  to  be  situated. 
Lord  Ivoby  was  of  the  same  opinion. 

The  Court  therefore  "  adhere  to  the  interiocutor  of  the  Lord  Ordinary  re- 
claimed against :  Find  the  suspender  entitled  to  additional  expenses,"  &c. 

Patrick,  M'Ewen,  and  Garment,  WA,  Suspender's  Agents. 

L.  JUackaUosh,  S.S.C.,  Bespondent's  Agent.  (J.  S.  M.) 

CAMPBELL  1;.  CAMPBELLS.  j^^^  52. 

Trust  deed^ConstmcHon. 
The  late  Charles  Campbell  of  Leckuary  by  his  trust-difiposition  and  settle-  2d  Diriaioii. 
ment  conveyed  the  estate  of  Leckuary  to  trustees,  for,  inter  aUa^  the  following  DecJ  3. 1863. 
purposes.     "  4thly,  As  it  is  my  wish  and  desire  that  my  estate  of  Leckuary       '■nn-' 
remain  in  my  family,  I  direct  my  said  trustees,  and  survivors  of  them,  in  the  Campbell  r. 
event  of  my  having  a  son  procreated  of  my  present  marriage,  who  shall  attain  to   ""^^^ 
the  age  of  twenty-five  years  complete,  and  be  in  every  respect  capable  of  manag- 
ing his  own  affairs,  to  dispone,  convey,  and  make  over  to  him^  at  his  attaining 
said  age,  the  foresaid  estate  of  Leckuary,  burdened  and  qualified,  however,  in  such 
a  maimer  as  it  shall  not  be  in  the  power  of  my  son  to  sell  or  dispose  of  the 
said  estate  during  his  life,  but  he  shall  only  succeed  to  the  liferent  thereof, 
and  Eedling  him  by  decease,  without  leaving  lawful  issue  of  his  body,  then  the 
said  estate  shall  return  to  my  eldest  daughter  if  in  life,  and  failing  thereof,  to 
her  children,  whom  failing,  to  my  second  daughter  and  her  heirs.     5thly,  In 
the  event  of  my  having  no  son  procreated  of  my  present  marriage,  I  direct 
and  appoint  the  said  estate  of  Leckuary  to  be  made  over  in  the  foresaid  man- 
ner, and  under  the  foresaid  burdens  and  qualifications,  to  my  eldest  daughter, 
upon  her  attaining  the  age  of  twenty-five  years,  or  being  lawfully  married,  which- 
ever of  these  events  shall  first  happen  ;  and  failing  her  by  decease,  and  without 
leaving  lawful  issue  of  her  body,  then  I  direct  the  same  to  be  made  over  to 
her  immediate  younger  sister,  under  the  said  burdens  and  qualifications ;  and 
failing  her  also  by  decease,  without  leaving  heirs  of  her  body,  then  to  my 
youngest  daughter,  and  the  heirs  of  her  body.'' 

By  the  lajst  purpose  of  the  trust,  he  directed,  inter  aUoj  in  the  event  of  his 
children  all  dying  without  issue,  and  before  succeeding  to  the  part  of  his 
means  and  estate  provided  for  them,  the  estate  of  Leckuary  to  be  conveyed 
*'  to  Charles  Campbell,  my  nephew,  in  liferent,  and  under  similar  restrictions 
as  aforesaid,  and  to  the  heirs  of  his  body  in  fee ;  whom  failing,  to  Hugh  Camp- 
bell, his  brother,  in  liferent,  and  to  the  heirs  of  his  body  in  fee ;  all  whom 
Ming,  then  to  my  own  nearest  heirs.'' 

The  truster  died  many  years  ago,  leaving  no  son,  but  a  widow,  (Mrs  Flora 
Campbell,  one  of  the  trustees,)  and  four  daughters. 


94  CASES  DECIDED  IN  THE  No.  52. 

B^  8. 1852,      The  eldest  of  these  daughters  hi^  drawn  the  liferent  of  the  estate,  aocordiDg 

^*^Y**>^      to  the  fifth  puxpose  of  the  deed,  ever  since  her  father's  death.    Some  years 

Campbell  v.    ^^^  ^/^  raised  an  action  to  have  it  declared,  that  she  had  a  right  ako  to  the 

Caropbe   .      £^  ^^f  ^^  estate.     The  Court,  however,  decided,  that,  under  the  trust-deed, 

she  could  only  have  a  liferent  right 

The  present  action  was  raised  by  the  same  pursuer,  (Mrs  Isabella  Ann 
Campbell,)  and  her  eldest  son,  Colin  Ward  Campbell,  to  have  it  declared,  that 
the  fee  of,  the  estate  now  vested  in  the  male  pursuer ;  and  that  the  two  pursuers 
for  their  respective  rights  of  fee  and  liferent,  were  entitled  to  sell  the  property. 
There  appeared  two  sets  of  defenders.  1st,  Mrs  Flora  Campbell  or  Eckford, 
and  others,  being  the  third  daughter  of  the  truster,  and  her  issue,  and  also  the  . 
issue  of  the  second  daughter  deceased,  all  of  whom  appeared  in  the  character 
of  heirs  at  law  of  the  truster.  2d,  Miss  Helen  Charlotte  Campbell,  and  others, 
younger  children  of  Mrs  Campbell  the  pursuer. 

The  Lord  Ordinary,  (Butherfurd),  with  an  elaborate  note,  reported  the 
case  to  the  Court.  His  Lordship,  in  his  note,  expressed  a  decided  opinion, 
adverse  to  the  claims  of  the  heirs  at  law,  and  leant  to  the  conclusion,  (in  oppo- 
sition to  the  pursuers,)  that  in  the  absence  of  any  direct  destination  of  the  fee 
to  the  daughter's  issue,  except  in  the  case  of  the  youngest  daughter,  no  issue 
of  the  present  liferentrix  could  take  the  fee  till  the  death  of  their  mother. 

J.  Campbell  appeared  for  the  heirs  at  law,  and  maintained  that  there  was 
uo  destination  of  the  fee  by  the  truster,  and  that  it  must  therefore  be  regula- 
ted by  the  rules  of  intestacy. 

A  separate  plea  was  also  put  in,  on  the  recommendation  of  the  Court,  for 
Charles  Campbell  Penny,  the  eldest  son  of  the  deceased  second  daughter,  as 
having  (on  the  assumption  of  the  fee  being  held  not  to  vest  till  the  eldest 
daughter's  death,)  an  interest  contingent  upon  the  event  of  all  the  children  of 
the  eldest  daughter  predeceasing  her. 

O.  G.  Bell,  with  whom  the  SoUeitor-Generalj  (NeaveSy)  appeared  for  the 
pursuers,  and  argued,  that  while  the  pursuer,  Mrs  Campbell,  was  entitled  to 
the  liferent,  her  son,  the  other  pursuer,  was,  by  the  sound  construction  of  the 
deed,  now  vested  with  or  entitled  to  claim  the  fee. 

The  younger  children  of  the  eldest  daughter,  for  whom  E.  Gard(mandMoiry 
maintained,  1st,  That  according  to  the  sound  construction  of  the  deed,  the  fee 
was  to  be  divided  equally  among  them,  along  with  the  pursuer  their  eldest 
brother ;  and,  2d,  That  in  the  event  of  their  being  held  to  have  no  right  to 
the  fee  equally  with  their  elder  brother,  the  pursuers  were  not  entitled  to  the 
decree  of  declarator  as  conclnded  for,  because  no  fee  could  vest  in  the  pursuer 
Colin  Ward  Campbell,  unless  he  should  survive  his  mother  the  liferentrix. 

The  last  mentioned  view,  that  the  fee  must  be  suspended  till  the  death  of 
the  eldest  daughter,  was  not  originally  urged  by  the  defenders,  but  a  plea  to 
that  effect  had  been  added  after  the  record  was  closed,  at  the  suggestion  of  the 
Lord  Ordinary. 

The  Lord  Justice-Clerk  said.  There  can  be  no  doubt  that  if  the  pursuers 
succeed  in  establishing  their  respective  rights  of  liferentrix  and  fiar,  they  are 
entitled  to  decree  in  terms  of  the  conclusions  of  this  action.  Various  grounds 
of  resistance  to  the  action  have  been  maintained  by  the  different  classes  of  de- 
fenders.    The  only  pica  which  has  seriously  engaged  the  attention  of  Ihe  Lord 
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Ordinary  and  ibe  Court,  is,  however,  one  which  did  not  originidly  occur  toI>ee.  3. 1851 
any  of  the  parties,  but  was  sabseqnently  added,  having  occurred  in  the  course  ^^"'v^*^ 
of  debate.  That  view  is  the  most  artificial  which  can  be  applied  to  the  deed.  q^pJ^'^ 
If  that  view  represents  the  intention  of  the  truster,  it  is  obvious  that  the 
stractore  of  the  deed  is  singularly  defective  and  ill-devised  for  an  object  which 
might  eaffily  have  been  attuned.  For  the  trust  is  made  to  expire  just  at  the 
time  when,  in  order  to  fulfil  that  object,  it  ought  to  have  continued.  It  is  a 
fixed  role,  that  on  the  occurrence  of  the  event  when  the  trustees  are  to  denude, 
not  only  does  the  trust  come  to  an  end,  but  the  suspended  or  conditional  rights 
which,  up  to  that  period  m^t  have  come  into  operation,  also  come  to  an  end,  and 
▼eating  at  once  takes  place.  It  is  also  fixed,  that  the  suspension  of  the  vesting 
of  the  fee  is  never  to  be  admitted  after  that  event,  unless  the  right  given  by 
the  conveyance  which  denudes  the  trustees  is  only  a  limited  right  Where  no 
machinery  has  been  provided  by  the  truster  for  suspending  Ihe  fee,  (which 
might  have  been  so  easily  done,)  we  are  not  to  presume  such  to  have  been 
contemplated.  When  the  trustees  are  directed  to  make  over  the  trust-estatCi 
and  no  entail  or  limitation  in  the  conveyance  to  be  made  by  them  is  pro- 
vided lor,  the  rule  is  fixed  in  favour  of  vesting.  Such  limitations  or  substitu- 
tions are  not  to  be  inferred  or  made  by  implication,  requiring  something  to  be 
done  by  the  trustees  and  inserted  in  their  deed,  besides  what  the  truster  has 
directed. 

Theee  rales  receive  a  wider  application  from  another  principle,  also,  in  my 
ojnnion,  finaUy  fixed,  viz.,  the  importance  which  is  always  attached  to  the  di- 
tectkm  to  convey  at  a  partieular  timey  or  on  the  occurrence  of  a  particular  event ; 
a  direction  to  convey  "  to  A.,  whom  failing  to  B.^  at  a  particular  tiine^^  implies 
an  citeoUte  conveyance  at  that  time  to  one  or  other  of  these  persons,  and  the 
M  fuhire  "  has  reference  to  the  circumstances  of  that  tune,  and  not  to  the  terms 
of  the  conveyance  to  be  granted  by  the  trustees. 

Applying  these  principles  to  the  present  case,  I  entertain  a  strong  opinion 
against  the  plea  of  the  defenders.  We  have  here  no  trace  of  an  entail,  and  no 
trace  of  any  provision  for  the  continuance  of  the  tnist.  On  the  contrary,  we 
have  a  time  for  denuding,  expressly  lud  down  in  the  fifth  purpose,  '^  to  be  made 
over,"  &c.,  ^*  to  my  eldest  daughter,  on  her  attaining  the  age  of  twenty-five 
years,  or  being  lawfully  married,  whichever  of  these  events  shall  first  haj^n.'' 

The  trust  is  to  be  ended  on  the  occurrence  of  either  of  these  events,  after 
the  truster's  death. 

The  alleged  substitutions  have  now  no  effect  whatever,  for  they  referred  to 
events  which  cannot  now  occur,  viz.,  the  death  of  the  eldest  daughter  before 
the  truster,  or  after  him,  without  arriving  at  the  age  of  twenty-five,  unmarried. 
According  to  this  view,  there  is  now  no  room  or  occasion  for  a  suspension  of 
Testing,  for  the  contingent  interests  which  that  suspension  would  have  protect- 
ed, have  all  perished ;  the  eldest  daughter  has  survived  her  father,  attained  to 
twenty-five  years,  and  been  married,  either  of  which  last  events  would  have  been 
sufficient  The  time  for  denuding  is  long  past,  and  the  conveyance  at  that  time 
to  the  eldest  daughter  of  a  provision,  limited  by  reference  to  the  provisions  to 
a  son  in  the  fourth  purpose,  to  liferent,  ex  necessitate,  gives  the  fee  to  her  issue. 
The  condition,  "  without  having  lawful  issue,"  had  reference  only  to  the  event 
of  her  dying  without  issue,  before  reaching  the  age  of  twenty-five. 
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On  these  plain  groun<}s,  which  avoid  the  perils  of  conjecturing  and  inferring^ 
intentions  on  the  part  of  the  truster  which  he  has  provided  no  machinery  for 
executing,  I  have  no  difficulty  in  forming  on  opinion  adverse  to  the  plea 
under  discussion. 

Lord  Cockurn  differed,  holding  that  the  period  for  conveying  the  fee  had 
not  arrived,  but  must  be  delayed  till  the  death  of  the  eldest  daughter. 

Lord  Murray  was  of  the  same  opinion.  It  was  an  ill-constructed  deed, 
but  only  a  liferent  was  given  to  the  daughter,  and  as  far  as  could  be  gathered,, 
the  fee  must  be  suspended  during  her  life.  This  was  according  to  ^e  inten- 
tion of  the  truster,  as  far  as  could  be  gathered.  It  was  a  trust  deed,  in  which 
intention  was  an  important  consideration,  not  an  entail  which  must  be  subject- 
ed to  strict  technical  rules. 

Lord  Wood  was  of  opinion  that  no  fee  could  vest  in  any  of  the  eldest 
daughter's  children,  unless  they  survived  their  mother.  If  none  of  them  sur- 
vived, it  was  carried  by  postponement  to  the  issue  of  the  second  daughter.  No 
conclusion  could  be  drawn  from  any  difference  of  expression  in  regard  to  the  other 
daughters  and  their  issue.  The  truster  might  have  different  intentions  with 
regard  to  them.  He  might  wish  the  £ee  suspended  in  the  one  case,  and  not  in 
the  other.  The  term  of  "  making  over  "  was  not  necessarily  the  term  of  vest- 
ing. Suppose  the  eldest  daughter  had  arrived  at  twenty-five  years  without  issue, 
that  would  still  have  been  the  term  of  ^^  making  over  "  the  liferent  to  her,  but  in 
whoni  could  the  fee  have  then  vested  ? 

The  Court  pronounced  the  following  interlocutor.  *^  Bepel  the  plea  in  law 
of  the  pursuers,  and  find  that  they  are  not  entitled  to  decree  in  terms  of  the 
conclusions  of  the  libel,  and  decern.'' 

/.  Forrester^  W.S.,  Agent  for  Poi-saer. 

J.  Cottrt,  S.S.C.,  and  G.  IHckson,  S.S.C,  Agents  for  Defenders.      (W.  H.  T.> 


No.  53.      Petition,  MBS  MARTHA  ROB  or  HALL,  for  appointment  of  a  Judicial 

Factor. 

Jadidal  Factor — Special  Powers — Makiag  vp  Tides. — As  a  general  rale  it  is  incompe- 
tent to  apply  for  special  powers  in  a  petition  to  appoint  a  judicial  factor,  but  such  special 
powers  must  be  applied  for  by  the  factor  himself. 

1st  Division.       This  petition  was  presented  on  behalf  of  Mrs  Hall  and  others,  who  were 
Dec  4. 1862.  described  as  the  sole  surviving  parties  resident  in  Scotland  interested  in  the 
'-^v^*'      trust-estate  of  the  deceased  Robert  Hall,  merchant  in  Edinburgh  ; — ^That  the 
Petition,  Mrs  whole  of  the  accepting  trustees  were  now  dead,  and  it  was  therefore  necessary 
to  apply  for  the  appointment  of  a  judicial  factor.    That  the  trust-estate  con* 
sisted  of  considerable  property,  both  heritable  and  moveable.     That  part  of 
the  heritable  property  had  been  sold^  while  part  still  remains  unsold ;  there  ia 
also  moveable  property,  consisting  of  stocks  and  shares  in  public  companies, 
still  unrealised,  and  the  accounts  between  the  trustees  and  the  various  mem- 
bers of  the  family  beneficially  interested  in  the  estate  were  still  unsettled  and. 
unadjusted  ;  it  would  therefore  be  necessary  to  grant  authority  to  the  judicial 
factor  to  be  appointed  to  obtain  himself  duly  invested  in  the  heritable  and 
moveable  estate  of  the  truster,  to  make  up  titles  thereto,  and  to  realise  the 
same,  and  to  divide  the  proceeds  according  to  the  rights  of  the  parties  bene- 
ficially interested  therein »     llie  petition  therefore  prayed  for  the  appoint- 


Uob  or  Hall. 
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.ment  of  a  judicial  Victor  with  the  usual  powers ;  and  speciallj,  with  power  to  Dec  i,  1852. 
bim,  if  necessary,  to  complete  valid  feudal  titles,  hahUi  modo,  in  his  person,  as      ^-^y^^ 
judicial  &ctor  fbresud,  to  such  parts  of  the  heritable  estate  of  the  said  de-  Petition,  Mrs 
ceased  Robert  Hall  as  may  still  be  unsold,  and  to  sell  the  same,  and  distribute 
the  proceeds  thereof  among  the  parties  legally  entitled  thereto. 

Stuart,  for  the  petitioners,  submitted  that  the  circumstances  justified  the 
application  for  special  powers,  and  referred  to  the  case  of  Forbes,  14th  Feb. 
1852  (ante,  vol.  i.  p.  451) ;  but, 

The  CouBT  were  of  opinion  that  the  petition  must  be  dealt  with  in  the  or- 
dinary way ;  and  if  special  powers  to  make  up  titles,  or  otherwise,  were 
wanted,  another  application  must  be  made  by  the  &ctor  himself.  The  case 
otForbee  was  a  very  peculiar  one ;  there,  two  trustees  differed  as  to  the  man- 
agement, and  the  whole  case  was  before  the  Court.  The  present  case  was 
quite  different,  and  could  not  be  taken  out  of  the  ordinary  rule.  They  there- 
fore named  a  judicial  &ctor  with  the  usual  powers. 

Christopher  Douglas,  W.S.,  Agent.  (B.  S.) 


BAYNFS  TRUSTEES  v.  THOMS.  No.  54. 


EekvaMcy — Sammary  Application — General  ^vennento.— Circnmstancei  in  which  the 
Court  sustained  the  relevancy  of  certain  general  allegations  in  a  snmmaiy  application  in 
the  Sheriff  Coort,  to  the  effect  of  entitling  the  pursuers  to  a  revisal  of  their  papers,  with 
the  tiew  of  rendering  their  allegations  more  precise — Observed  that  a  defective  record  should 
lie  allowed  to  be  accommodated  to  the  circumstances  of  the  case. 

This  case  came  before  the  Court  on  a  question  of  relevancy.     A  summary  ist  Division, 
application  was  presented  to  the  Sheriff-substitute  of  Fifeshire  (Grant)  to  have  d^q^  4,  ^^^2. 
the  defender  Thorns  interdicted  and  prohibited  from  altering  his  dam-dyke  on      ^^^v^*^ 
the  river  Eden,  or  obstructing  the  course  of  the  river,  in  any  way  calculated  to  Bavne^s  f  rus- 
injure  the  fall  above,  which  has  been  used  from  time  immemorial  for  driving  ^^^  ^'  Thorns. 
certain  mills  in  the  lands  of  Newmill,  and  in  which  lands  and  pertinents,  the 
petitioners,  as  trustees,  stand  infefli.  The  petition  stated  that  the  defender  Thoms 
is  proprietor  of  another  waterfall,  situated  farther  down  the  river,  and  below  the 
dam-dyke  erected  for  conducting  the  water  thereto.     That  for  many  years  he 
has  been  altering  his  dam-dyke  and  raising  obstructions  in  the  bed  of  the 
Eden,  thereby  doing  serious  damage  to  the  petitioners'  waterfall,  all  as  set 
forth  in  the  subjoined  statement  of  facts,  and  which  render  it  necessary  to  have 
the  same  inspected,  and  altered  to  the  proper  dimensions,  as  fixed  by  a  re- 
port and  decreet  of  the  Court  of  Session,  fixing  the  height  of  the  respondent's 
dam-dyke  in  1830,  and  therefore  praying  the  Court  for  a  remit  to  have  the 
same  inspected  and  altered,  and  the  respondent  ordained  generally  to  put  the 
whole  premises  in  the  state  required  by  said  report  and  decreet,  as  necessary 
for  the  protection  of  the  petitioners'  property,  &c. 

In  their  statement  of  facts,  the  petitioners,  after  stating  that  the  decree  of 
the  Court  of  Session  in  18S0  proceeded  upon  a  report  by  Mr  Jardine,  fixing 
the  height  of  the  respondent's  dam-dyke,  set  forUi,  that  "  the  respondent,  it 
is  believed,  did  not  immediately  comply  with  the  report  of  Mr  Jardine.  .  . 
And  the  respondents  are  informed  by  parties  competent  to  ascertain  the  fact. 
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Dec  4. 1852.  that  the  judgment  of  the  Conit  has  never  been  properly  fulfilled ;  and  the  . 

>-^Y^»/  respondent  has  lately  reduced  the  length  of  his  dam-dyke  by  several  feet, 
Bayne's  Tras-  within  the  limit'*  prescribed  in  that  report,  to  the  great  injury  and  4amage  of 
teee  v.  ThomB.  ^^^^  petitioners'  property ;  that  from  the  n^lect  of  the  respondent^  and  his 
operations  otherwise,  certain  obstructions  had  formed  ''  considerabiy  higher 
than  the  prescribed  height  of  the  dam-dyke  ;**  that  the  respondent  has,  within 
these  few  years,  been  gradually  forming  a  new  dam-dyke,  greatly  higher  than 
the  old  one ;  '*  and  if  the  petitioners  are  not  very  much  mistaken,  posts  or 
other  obstructions  have  been  inserted,"  &c.,  to  the  great  injury  of  the  waterfoll 
above,  by  preventing  the  free  flow  of  the  river  over  the  respondent's  dam- 
dyke. 

The  respondent  lodged  answers,  and  pleaded  as  a  preliminary  objection  to 
the  action,  that  the  petitioners'  statements  are  of  too  vague  and  indefinite  a 
character  to  be  entertained  by  a  court  of  law.  They  do  not  set  forth  any 
substantial  acts,  alleged  to  have  been  committed  by  the  respondent,  sufficient 
to  warrant  the  conclusions  of  the  petition. 

The  Sheriff-substitute  sustained  the  preliminary  plea,  and  dismissed  the  action; 
to  which  finding,  the  Sheriff,  on  appeal  by  the  petitioners,  adhered. 

The  petitionera  presented  a  note  of  advocation  to  the  Lord  Ordinary  on 
the  Bills,  (Anderson),  who  repelled  the  reasons  of  advocation,  and  remitted  «vn- 
pUciter  to  the  Sheriff,  finding  the  respondent  entitled  to  expenses.  His  Lord- 
ship had  ^^  no  doubt  as  to  the  competency  of  the  application  •/'  and  he  was 
"  not  prepared  to  say  that  these  irregularities  might  not  have  been  amended 
or  corrected  in  the  course  of  revising  the  pleadings ;  but  as  both  Sherlfis,  to 
whom  the  duty  of  watching  over  the  regularity  of  the  proceedings  is  entrusted, 
were  of  opinion  that  it  was  more  expedient  to  dismiss  the  application  at  once, 
than  endeavour  by  correction  to  bring  it  into  proper  shape,  the  Lord  Ordi- 
nary does  not  feel  disposed  to  interfere  with  what  they  have  done.** 
The  petitioners  reclaimed. 

Donaldsany  and  Decu^  for  the  reclaimers. 
Cooky  for  the  respondent* 

The  Lord  President.  If  the  parties  here  were  complaining  that  the  judg- 
ment of  the  Court  had  never  been  fulfilled,  they  would  have  required  to  have 
made  a  positive  allegation  to  that  effect,  and  had  it  ascertained  by  inspection, 
or  otherwise.  But  as  set  forth,  the  statement  is  insufficient  to  wamint  any 
enquiry  of  that  kind.  Nor  is  it  set  forth  specifically  how  the  operations  com- 
plained of  were  performed,  but  that  might  have  been  remedied  and  the 
allegations  rendered  more  precise  by  a  revisal  of  the  papers ;  and  if  I  had 
been  dealing  with  them  in  the  Sheriff  Court,  I  would  have  been  inclined,  in- 
stead of  dismissing  the  petition,  to  have  adopted  the  more  lenient  course  of 
ordering  a  revisal. 

Lord  Cuninohahe.  I  agree ;  and  as  the  litigation  has  arisen,  in  a  certain 
degree,  from  the  peUtioners'  own  fault,  neither  party  has  any  daim  for  past 
expenses. 

Lord  Ivory.  I  have  a  disinclination  to  interfere  with  the  judgment  of  the 
Sheriffs  in  a  matter  of  this  kind  ;  but  there  is  a  circumstance  not  to  be  over- 
looked ;  we  ought  not  to  encourage  such  proceedings  as  tend  to  multiplicity 
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of  UtigBtion,  and^  therefore,  it  is  a  good  rale  to  allow  parties  to  accooimodateDec.  4. 1852. 
the  record,  if  defi^tive,  to  the  real  circumstances  of  the  case.  ^^^Y"*^ 

TTie  CouBX,  therefore,  "recall  the  interlocntor  of  the  Lord  Ordinary  sub- teww. Thorns. 
mitted  to  review ;  Find  that  there  is  relevant  matter  in  the  original  petition, 
remit  to  the  Sheriff  to  sustain  the  application,  and  proceed  therein  as  he  may 
think  just,  but  find  neither  party  entitled  to  expenses.'' 

Murray  and  Rhind^  W.S.,  Ageat3  for  Advocatora  and  Reclaimers. 

HUl  and  Bobertsan,  W.S.,  Agents  for  Respondent.  (J.  S.  M. ) 


RUSSELL  or  HENDERSON  and  Others  v.  RUSSELL.  j^^^  55^ 

n  and  12  VieL,  c.  86,  §  A^^£ntaU  Amendment  Act—Prohihitory  Ckau&-'AUaiatwn^ 
Sale. — When  the  prohibitory  claiuo  of  an  entail  does  not  prohibit  alienation  by  any  other 
means  than  sale,  the  clause  is  defective,  and  the  entail  therefore  invalid. 

Act  1695,  c.  24 — ProvinonM  to  Chiidren — Trust-Settlement, — An  heir  of  entail  possessed 
on  apparency  for  more  than  three  years ;  and  after  the  date  of  the  Entail  Amendment  Act 
he  executed  a  tnut-dispositiou  and  settlement,  one  of  the  purposes  of  which  was  to  make 
prorinon  for  two  of  the  truster's  daughters.  On  his  death,  the  trustees  declined  to  accept, 
and  his  son,  the  next  heir  of  entail,  repudiated  the  settlement,  and  passing  by  his  father, 
completed  a  feudal  title  as  heir  of  entail  and  provision  to  his  grandfather.  The  entail  was 
defective  under  the  Entail  Amendment  Act : — Held  that  although  the  mam  provisions  of 
the  trust  were  invalid,  the  sums  bequeathed  to  the  truster's  daughters  were  of  ihe  character 
of  rational  provisions,  and  under  the  Act  1693  enforeable  against  the  heir  in  possession. 

This  was  an  action  of  declarator  and  constitution,  brought  at  the  instance  lat  Division, 
of  Mrs  Janet  Russell  or  Henderson  and  Mrs  Jane  Russell  or  Neil  against  their  Dec.  7,  i852. 
brother,  to  enforce  payment  of  certain  provisions  in  their  favour  under  their       ^-nr^ 
fiather's  settlement.     The  following  statement  of  facts  is  mainly  taken  fromR<>*^l^  ^'  ^' 
the  note  appended  to  the  interlocutor  of  the  Lord  Ordinary  in  the  cause  (Wood).    *"*** 

James  Russell  of  Garbethill,  on  the  12th  October  1756,  executed  an  entail 
of  these  lands.  On  his  death,  his  estate  devolved  upon  John  Galloway  Rus- 
sell, the  conditional  institute,  who  completed  a  title  under  the  entail,  by  ser- 
vice, charter  of  resignation,  and  infeffcment.  He  was  succeeded  in  the  estate 
by  James  Russell,  who  obtained  a  precept  of  clare  constat  from  the  superior, 
and  was  also  infeft ;  but  in  consequence  of  a  defect  in  the  infeftment  of  John 
Gralloway  RusseU,  the  entail  never  was  feudalised,  and  continued  personal 
during  both  his  possession  and  that  of  James  Russell. 

The  succession  opened  to  James  Russell  in  March  1834,  and  he  continued 
in  possession  till  his  death  in  October  1849.  This,  in  the  state  of  the  title, 
was  a  possession  on  apparency  alone,  but  it  lasted  for  more  than  three  years. 

In  November  1846,  James  Russell  executed  a  bond  of  provision  in  favour 
of  his  four  daughters,  reserving  power  to  alter  or  revoke  the  same.  By  this 
the  daughters  were  to  receive  L.370  in  the  proportions  therein  mentioned. 

On  the  13th  April  1849 — and,  therefore,  q/^er  the  date  of  the  Entail 
Amendment  Act — James  Russell  executed  a  trust-disposition  and  settlement, 
by  which  he  conveyed  the  estate  of  Garbethill  to  trustees,  for  the  purposes 
therein  mentioned.  The  object  of  one  of  these  purposes  was  to  make  provi- 
sion for  the  pursuers,  Mrs  Janet  Russell  or  Henderson  and  Mrs  Jane  Russell 
or  Neil,  two  of  his  daughters ;  and,  accordingly,  by  that  purpose  there  ia 
settled  upon  each  of  them  a  provision  of  L.500. 
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Dec.  7. 1852.       As  James  RusseU's  title  of  possession  was  only  that  of  apparent  heir,  the 

^"v^-^      defender,  William  Galloway  Russell,  the  son  of  the  truster,  and  the  next  heir 

Russell,  &c  t;.  ^f  ©ntail,  refused  to  acknowledge  the  trust-disposition  and  settlement  as  an 

effectual  conveyance  of  the  estate.     He  accordingly  served  himself  heir  of 

entail  and  provision  in  general  to  his  grandfather,  John  Galloway  Russell, 

and  completed  a  feudal  title  to  the  lands  by  infeftment,  in  virtue  of  the  pre^ 

cept  of  sasine  contained  in  the  charter  of  resignation  and  confirmation  granted 

'  by  the  superior  in  favour  of  John  Galloway  Russell. 

In  this  situation  the  pursuers  brought  the  present  action,  in  which  not  only 
William  Galloway  Russell,  but  the  other  existing  substitute  heirs  of  entail  are 
called  as  defenders,  the  object  of  the  action  being  to  enforce  payment  from  the 
defender,  William  Galloway  Russell,  of  the  provisions  settled  upon  each  of  them 
respectively  by  the  settlement  of  their  deceased  father,  and  for  which  they  main- 
tain that  he  is  liable,  on  the  ground  that  the  entail  is  invalid  and  ineffectual  in 
one  or  more  of  the  requisite  prohibitions ;  and  that,  therefore,  James  Russell, 
their  father,  by  virtue  of  the  enactment  in  the  43d  section  of  the  Entail  Amend- 
ment Statute,  held  or  possessed,  the  estate  as  a  fee-simple  proprietor — ^that  he 
did  so  as  heir-apparent  for  more  than  three  years,  and  that  the  provisions 
settled  upon  them,  being  rational  and  reasonable  in  themselves,  they  form 
good  claims  against  the  defender,  the  next  heir,  passing  by  his  immediate 
predecessor,  and  entering  to  one  more  remote,  in  terms  of  the  Act  1695,  c.  24. 

The  prohibitory  terms  of  the  deed  of  entail,  so  far  as  material,  were  as  fol- 
lows :  *'  That  all  heirs  succeeding  to  these  lands  shall  be  obliged  from  that 
time  forward  to  assume  the  name  of  Russell,  if  formerly  they  were  called  by 
another  surname ;  and  that  refusing  or  neglecting  so  to  do  shall  make  their 
right  void  and  null,  and  be  ground  of  declarator  for  that  effect  at  the  instance 
of  the  next  heir  of  provision  to  whom  the  contravener's  right  shall  accresce 
and  belong  henceforth,  but  always  with  the  burdens  and  irritancies  before  and 
after  mentioned :  That  none  of  said  heirs,  whether  of  my  body  or  not,  shall 
have  liberty  or  power  to  infringe  or  alter  this  destination  or  order  of  succession, 
or  to  do  any  deed  to  its  prejudice,  whether  by  contracting  debt  on  said  lands, 
which  by  diligence  thereon  may  evict  or  carry  off  the  same,  or  by  selling  them, 
or  mortgaging  them,  or  any  part  of  them,  or  any'  way  whatsoever,  whereby 
succeeding  members,  their  hopes  of  succession  thereto,  may  in  any  measure  be 
evaded." 

The  pursuers  pleaded  that  the  entail  is  defective,  in  respect,  (1,)  the  prohi- 
bition against  altering  the  order  of  succession  does  not  prohibit  alteration  by 
voluntary  deeds;  and,  (2,)  in  respect  the  prohibition  against  alienation  does 
not  prohibit  alienation  by  any  other  means  than  sale ;  and  that  therefore  being 
defective  and  ineffectual  in  regard  to  these  prohibitions,  the  entail  is,  in  terms  of 
§  42  of  the  Entail  Amendment  Act,  invalid  and  ineffectual  as  regards  ail  the 
prohibitions. 

The  defender  admitted  the  validity  of  any  claim  under  the  bond  of  provi- 
sion of  1846,  but  pleaded  that  if  the  entaU  shall  be  held  to  be  good,  the 
demand  against  him  under  the  deed  of  settlement  is  not  maintainable ;  and 
even  if  the  entail  is  defective,  he  is  not  liable,  because  the  bequests  were 
gratuitous,  and  the  pursuera  were  not  creditors  of  their  father  on  account 
thereof;  also  he  cannot  be  held  liable  by  serving  to  a  party  who  could  not, 
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vbile  In  life,  be  held  as  fee-simple  proprietor,  to  perform  the  deed  and  imple-  Dec  7. 1852. 
ment  the  obligations  of  an  interjected  heir :    The  provision  of  the  Ratherfiird      ^^^-y^^ 
Act  is  inapplicable  to  such  a  case.  Russell,  &c  v. 

The  Lord  Ordinary  (Wood)  held  that  the  prohibition  against  alienation 
was  defectire,  and  therefore  that  the  entail  is  ineffectaaJ,  and  the  lands  of 
(}arbetMll  liable  to  the  deeds  and  debts  of  the  heir  in  possession  of  the  same. 
That  the  provisions  granted  to  the  two  pursuers  ^^  are  fair  and  rational  provi- 
sions, and  that  the  said  trust-disposition  and  settlement,  so  far  as  regards  these 
provisions,  is  an  onerous  deed  :  and  that  the  said  provisions  are  onerous  debts 
of  the  said  James  Russell,  for  which  the  defender,  the  said  William  Galloway 
BosseU,  is  liable  in  terms  of  the  Act  1695,  c.  24.''  His  Lordship  in  his  note 
referred  to  the  cases  of  iT^nneefy,  11th  Feb.  1829,  7  Shaw  397;  dnmUes  of 
Olencaim^  23d  May  1800,  Mor.  App.  No.  1,  voce  heir-apparent. 

The  defender  reclaimed. 

Patton^  for  the  reclaimer,  argued,  that  the  deed  of  settlement  was  in  the 
form  of  a  trust-deed,  which  conveys  the  estate  of  Garbethill  to  certain  parties, 
as  trustees  for  the  purposes  therein  mentioned.  It  is  a  settlement  of  his  whole 
estate  for  the  purpose  of  distribution  after  his  death.  The  payment  of  the 
soms  sued  for  is  one  of  the  purposes  of  the  trust.  But  that  trust  was  in- 
valid, because  James  Russell  had  no  power  as  an  heir  apparent,  under  the 
43d  section  of  the  Entail  Amendment  Act,  so  to  dispose  of  the  estate  of 
Garbethill ;  and  therefore,  the  deed  being  ineffectual  in  its  main  provisions, 
a  subsidiary  legacy  cannot  be  effectual.  Separately,  the  sums  claimed  were 
gratuitous,  and  of  the  character  of  simple  legacies — ^Ersk.,  b.  iii.,  t.  8,  §  94 ; 
Muirheadf  Jan.  1724,  Mor.  9807  ;  WiUiam  Lindsay  v.  the  University  of  Glas- 
gow^ Baron  Hume,  429.  In  OUncamCs  case,  the  deed  must  be  held  to  have 
been  delivered.     See  Ersk.,  b.  iii.  t.  3,  §  44. 

Duff^  and  the  Solicitor^  General,  for  the  respondents.  The  42d  section  of 
the  Entail  Amendment  Act  expressly  applies  to  heirs-apparent.  These  pro- 
visions are  rational  and  onerous ;  Thofn,  June  1779,  Mor.  2292.  The  tnis- 
tees  might  have  proceeded  by  adjudication  to  establish  a  title.  This  is  not  a 
question  as  to  the  form  of  the  deed,  but  as  to  the  substance  of  what  was  in- 
tended to  be  done ;  Glencaim,  Kennedy,  as  above ;  Adatnson  v.  Inglts,  16th 
Nov.  1832,  11  S.  p.  40. 

The  Lord  President.  I  concur  with  the  Lord  Ordinary  in  thinking  that 
the  entail  is  defective  as  regards  the  prohibition  to  alienate ;  and  consequently, 
that  the  provisions  of  §  43  of  the  Entail  Amendment  Act  here  apply.  The 
question  now  comes  to  be,  whether  the  deed  of  settlement  is  such  a  deed  or 
debt  of  James  Russell  as  to  be  within  the  rule  of  the  Act  1695.  Provisions  to 
wives  and  children — that  is,  reasonable  ones — are  considered  onerous  deeds  by 
that  Act  That  is  settled  by  the  case  of  Kennedy.  Indeed,  the  provisions  to 
grandchildren  have  been  held  to  be  within  the  scope  of  the  Act ;  Maclean,  8th 
Feb.  1765,  House  of  Lords,  Paton's  Reports,  vol.  ii.  p.  95.  It  is  admitted  that 
a  sum  of  L.500  to  each  of  the  daughters  is  not  excessive  in  point  of  amount. 
Their  share  in  the  bond  of  provision  of  1846  would  have  been  less  than  L.lOO 
to  each.  That  was  all  that  James  Russell  could  give  at  that  time ;  but  when 
his  powers  increased,  there  was  nothing  to  prevent  him  giving  increased  pro- 


102  CASES  DECIDED  IN  THE  No.  5«. 

I 

I>ec.  7. 1899.  visions,  which  could  be  enforced  by  the  Act  1695,  if  they  weie  not  unieaaon- 
^-^Y***'  &ble  in  amount.  I  understand  that  the  pUTBners  here  do  not  claim  both  the 
U^L  ^^  ^'^'^^  ^^^  ^^^  share  of  the  L.370  under  the  bond  of  provision  of  1846.  It 
does  not  affect  the  question  that  there  are  other  daughters  who  claim  under 
that  bood.  The  most  important  question  is  that  which  arises  on  the  form  and 
nature  of  the  deed  on  which  the  pursuers  rest  their  claim.  That  deed  is  cor- 
rectly described  by  the  defender  as  a  deed  of  settlement  of  the  whole  estate  for 
the  purpose  of  distribution.  It  is  not  in  the  form  of  a  bond  in  security.  It 
is  in  the  form  of  a  trust ;  and  one  purpose,  after  paying  debts,  is  to  pay  the 
provisions  to  the  pursuers,  who  also  have  an  interest  in  the  residue.  The 
estate  of  Garbethill  appears  to  have  been  entirely  the  substance  of  the 
estate  so  conveyed ;  and  as  the  testator  had  no  power  to  convey  such  an 
estate,  the  trust  has  fallen,  and  the  question  is,  whether  these  two  sums  of 
L.500,  which  were  payable  through  the  instrumentality  of  the  estate,  are  now 
available  to  them. 

Upon  that  question  I  have  come  to  the  conclusion  that  they  have  so  much 
the  character  of  provisions  as  to  be  payable.     We  must  look  to  the  substance 
of  die  matter  rather  than  the  form  in  such  a  case.    There  is  no  particular 
form  in  which  such  provisions  must  be  made.    The  trust  was  a  trust  for 
behoof  of  the  daughters,  and  they  were  creditors  to  the  extent  of  their  interest 
in  that  trust,  and,  therefore,  these  provisions  might  be  considered  as  onerous 
provisions,  and  so  protected  by  the  Act  1695.     The  case  of  Lindsay  does  not 
appear  to  be  in  point.     The  obligation  to  provide  for  children  is  what  consti- 
tutes the  onerosity.     The  provisions  in  favour  of  younger  children  are  to  be 
regarded  as  the  Mfilment  of  an  obligation ;  and  there  is  no  more  general 
mode  of  fulfilling  that  obligation  than  by  a  general  settlement    Tliese,  there- 
fore, are  onerous  provisions,  which  are  effectual  against  the  heir  in  possession. 
Lord  Fullerton.    I  am  entirely  of  the  same  opinion.     No  doubt  one 
cannot  but  be  struck  by  the  argument  of  the  defender,  but  I  am  of  opinion 
that  it  is  answered  by  the  remark,  that  in  every  case  of  this  kind  on  the 
Act  1 695,  in  regard  to  provisions  to  younger  children,  the  question  is  to  be 
determined  not  by  the  form,  but  by  the  substance  of  the  deed — whether  in 
the  circumstances  of  the  case  it  was  a  fair  obligation  of  that  kind  which  could 
be  considered  as  of  itself  onerous ;  and  that  involves  two  different  elements : 
(1.)  There  must  be  such  a  relation   between  the  parties  as  admits  of  an 
onerous  relation  subsisting  between  them ;  (2.)  That  obligation  must  be  of 
itself  rational.     Accordingly,  that  is  the  principle  of  all  the  cases  referred  to. 
If  the  equitable  principle  of  law  sustain  reasonable  provisions,  as  an  one- 
rous obligation,  effectual  under  the  Act  1 695, 1  think,  looking  to  the  sub- 
stance of  the  provisions  here,  and  it  being  clear  and  not  denied  that  the  pro- 
visions are  reasonable  in  themselves,  that  they  ought  to  be  sustained. 

Lord  Cuninghamb  agreed  as  to  the  defect  in  the  entail,  and  the  power 
of  James  Russell,  as  apparent  heir,  to  burden  the  property  freed  of  the  entail, 
with  suitable  and  rational  provisions  to  the  younger  children.  He  was  of 
opinion  that  the  whole  argument  raised  on  supposed  peculiarities  in  the  pre- 
sent case,  particularly  on  the  circumstance  of  their  being  conferred  by  a 
testamentary  deed  —  postnuptial — and  granted  mortts  causa^  is  inapplicable 
under  the  circumstances  which  here  occur.      No  doubt,   postnuptial  pro- 
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Tisioiia  to  duldren  revocable  and  payable  at  the  granter*8  death,  can  never  Dec  7. 1852. 
compete  with  attxmger  and  onenma  creditors,  with  whom  the  father  has  con*      "^"^r^^ 
tracted  during  life ;  but  there  is  no  room  for  that  plea  here.    There  are  no  ^^f^  *^  ^' 
onerous  creditors  of  the  granter  in  the  field ;  he  seems  to  have  left  none,  and 
his  heir  is  claiming  a  valnable  estate  unencumbered,  without  paying  a  farthing 
of  the  provisions  made  by  his  father.    In  such  a  case,  it  has  been  long  set- 
tled, that  yooBger  children  with  provisions  made  by  a  solvent  father  by  any 
deed,  whether  mortia  oauM  or  not,  are  quasi  creditors  of  the  father  for  debts  of 
a  definite  description  claimable  from  the  heir,  as  the  representative  of  the 
granter  and  his  creditors,  though  not  against  the  onerous  creditors  of  the 
&ther. 

Lord  Ivobt.  I  confess  I  cannot  shake  my  mind  free  from  doubt  as  to  the 
soundness  of  these  conclusions  as  respects  the  statute  1695.  The  ground  of 
my  doubt — and  which  I  do  not  wish  to  press — ^is  simply  whether  the  bequest 
in  the  present  case  is  of  that  kind  and  degree  of  onerosity  as  to  bring  it 
within  the  statute  1G95.  I  do  not  know  any  case  which  has  come  up  to  this 
case  in  precise  terms,  and  looking  to  the  testamentary  character  of  the  deed, 
and  the  modus  operandi^  1  think  the  provision  is  no  better  than  an  ordinary 
legacy.  I  am  not  prepared,  on  the  strength  of  the  authorities,  to  say  that 
such  a  legacy  is,  inUr  hceredes,  a  debt  or  deed  of  the  party  in  the  sense  of  the 
Act  1 695.  The  case  of  Keimedy  comes  near  to  the  present  case,  fer  there  the 
bonds  of  provision  were  declared  in  gremio  to  be  revocable  ;  but  although  it 
may  be  viewed  as  perhaps  a  subtle  distinction,  it  is  not  without  substance, 
that  a  deed  on  which  a  party  has  got  a  right  in  him  by  delivery  and  infefi- 
ment,  though  it  may  be  defeasible  by  subsequent  revocation,  is  not  the  same 
revocable  trust-settlement ;  and  I  doubt,  where  the  power  of  revocation  has 
not  been  exercised,  that  the  provision  stands  in  a  different  situation  from 
provisions  where  there  was  no  power  of  revocation  at  all ;  but  I  bend  to  the 
potency  of  authority  opposed  to  me.  On  the  other  parts  of  the  case,  as  to  the 
invalic^ty  of  the  entail  and  the  operation  of  the  recent  statute,  I  concur  vrith 
the  Lord  Ordinary. 

The  CouBT  '*  refuse  the  prayer  of  the  reclaiming  note,  and  adhere  to  the 
interlocutor  of  the  Lord  Ordinary  reclaimed  against:  Find  the  defender, 
William  Galloway  Bussell,  liable  in  additional  expenses,"  Ac 

ScoU  and  GiUespie^  W.S.,  Pursuers*  Agents. 

James  Btcm,  AV.S.,  Defender's  Agent.  (J.  S.  M.) 


CBOCKART  V.  DUNDEE  &  AKBROATH  RAILWAY  COMPANY.        jjo.  56. 

Atwets — Wakening  and  Trant/erence — Advocation  ob  contingentiam — Arrestment  jvrisdio 
tkmit/undandtB  causa, — Where  a  roaltiplepoinding  in  the  Sheriff  Court  had  fallen  asleep,  and 
the  common  debtor  and  some  of  the  competing  claimants  had  died,  leaving  representatives 
abroad: — Held  that  the  proper  couxve  to  adopt  is  to  obtain  decree  of  wakening  and  trans-  1st  Division, 
ftreoee  in  the  Conrt  of  Session,  and  carry  that  decree  to  the  Sheriff  Coort,  and  that  an  x)ec  7. 1852. 
advocation  06  cotUingeMtiam  is  incompetent  .^   -,_^ 

This  case  was  reported  by  Lord  Butherfurd  on  a  point  of  form  as  to  the  com-  Crockart  v. 
petcncy  of  an  advocation  ob  amimgentiamj  and  of^an  arrestment  i^'^^^^^^^wus^rt^^^ 
fimdandce  amsOf  under  the  following  circumstances : — Crockart  obtained  decree  way  Co. 
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Dec.  7. 1852.  before  the  Sheriff  of  Forfarshire  against  James  Milne,  for  a  sum  of  £50  and 
^"-""Y^*^      expenses  of  process.     On  the  dependence  of  this  action,  he  had  used  arrest- 
Crockart  v,     ments  against  Milne  in  the  hands  of  the  Dimdee  and  Arbroath  Bailway  Com- 
ArbroathRail-P^^7*     An  assignation  was  said  to  have  been  granted  by  Milne  in  favour  of 
wny  Co.         David  Stewart  and  others,  of  the  debt  due  by  the  Railway  Company,  on  which 
a  demand  had  been  made  on  them  for  payment.     The  Company  having  re- 
fused to  make  payment  to  either  party,  Crockart  brought  a  process  of  multi- 
plepoinding,  in  the  name  of  the  Railway  Company,  against  himself,  and  Stewart 
and  others,  pretended  creditors  of  Milne.     In  this  action  the  pursuer,  and 
Stewart  and  others  lodged  competing  claims,  on  which  a  record  was  made  up, 
but  not  closed. 

At  this  stage  of  the  process,  the  common  debtor  and  some  of  the  compet- 
ing claimants  died,  and  nearly  the  whole  of  their  representatives  were  resi- 
dent abroad — some  in  America,  and  some  in  Ireland — ^and  the  process  was 
allowed  to  fall  asleep. 

In  order  to  transfer  the  process  against  these  foreign  representatives, 
Crockart  instituted  an  action  of  wakening  and  transference  before  the  Court 
of  Session,  but  in  doing  so  he  did  not  previously  use  any  arrestments  jurisdic- 
tionis  fundandoB  causa.  He  then  brought  an  advocation  of  the  Inferior  Court 
process  ob  contingentiam.  And  his  proposal  was,  to  have  decree  of  transference, 
and  then  proceed  in  the  original  process  as  advocated,  as  the  Court  then  would 
have  full  jurisdiction  over  all  the  parties,  both  native  and  foreign. 

The  authorities  on  which  he  relied  in  adopting  these  proceedings  were  the 
following :  Ersk.,  B.  iv.  Tit.  1,  §  6 ;  Bell's  Com.,  vol.  ii.  p.  68 ;  Mantfidd  cmd 
Company  v.  Smithy  Wright^  and  Gray^  17th  June  1795,  M.  2594 ;  Black  cmd 
Knox  V.  EUis  and  Sans,  7th  June  1805,  13  F.  C,  p.  473 ;  and  MOier  v.  Ure^ 
23d  June  1838,  Shaw,  vol.  xvi.  1204 ;  Shand's  Practice,  vol.  ii.  p.  544,  and 
authorities  there  quoted }  Darling,  vol.  ii.  p.  325 ;  MK^llashan's  Forms  of 
Process,  p.  433,  §  1502  ;  and  Maolaurin's  Forms  of  Process,  vol.  ii.  p.  385. 

The  Railway  Company  lodged  a  minute,  in  which,  approving  of  the  procedure 
adopted  by  Crockart,  they  consented  to  the  decree  of  wakening  and  trans- 
ference, and  to  conjunction.  But  the  Lord  Ordinary  thought  it  pars  judicis, 
that  the  questions  of  jurisdiction  and  of  competency  should  be  determined,  and 
he  reported  the  case  accordingly. 

Penneify  for  the  pursuer. 

Hom^  for  the  Railway  Company. 

The  Lord  President.  I  think  there  is  no  reason  why  we  should  stop  the 
parties  going  on  i^  the  course  they  are  taking.  It  appears  to  be  settled  by 
the  authorities  referred  to,  that  where  parties  are  abroad,  the  transference 
must  be  made  by  the  Superior  Court,  although  the  process  is  in  the 
Liferior  Court.  Now,  if  the  process  be  asleep,  which  is  the  case  here, 
it  appears  to  me  that,  on  the  same  principle  of  transference,  the  wakening 
should  be  in  this  Court,  and  I  cannot  see  any  objection  to  its  being 
so.  But  suppose  we  have  the  wakening  and  transference  in  this  Court,  there 
are  two  diflSculties  still  remaining,  (1.)  as  to  the  want  of  jurisdiction  over 
the  defenders  in  the  wakenihg  and  transference.  It  is  settled  by  the  case  of 
M'Lauchlan  v.  Roby  14th  May  1831,  9  S.  588,  and  Cameron  v.  Chapman,  9th 
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March  1888,  16  S.  907,  that  the  transference  shonld  be  preceded  hj  arrest-  Dec.  7. 1862, 
ment  to  found  juxudiction,  and  if  there  was  no  jurisdiction  the  transference      ^^'''Y^^ 
was  incompetent ;  but  these  were  cafies  of  direct  petitory  actions,  in  which  the  D^m^^e  aad 
representatiyes  of  the  defenders  were  abroad.    Bat  it  has  been  settled  by  ArbroathRail- 
acveral  cases,  that  in  a  multiplepoinding  it  is  not  necessary  to  found  jurisdic-  ^*y  ^^' 
tioQ  by  arrestment  in  order  to  found  jurisdiction  in  the  competition,  and  there- 
fore if  that  be  so,  the  transference  being  an  accessory  action,  it  may  not  be 
necessary  to  found  jurisdiction  in  respect  to  it,  and  therefore  perhaps  the  want 
of  arrestment  in  this  case  may  not  be  f&tal  in  the  case  of  competitipn,  other- 
wise there  would  be  an  impossibility  of  getting  on  with  the  case  at  all,  where 
the  parties  in  the  competition  die,  leaving  representatives  abroad.    But,  (2,) 
sappoee  we  have  the  awakening  and  transference,  how  are  we  to  get  at  the 
process  io  the  Inferior  Court?    Now  it  has  been  suggested  to  have  an  advo- 
cation 6b  cantingaUiam.    But  that  would  be  bringing  up  a  process  in  which 
there  are  no  parties :  also  it  would  be  bringing  up  a  process  which  is  asleep. 
1  feel  the  difficidty  of  advocating  cb  conUngentiam  where  there  are  no  parties 
to  the  transference.     Why  not  take  decree  of  wakening  before  decree  of  trans- 
ference, which  would  still  admit  of  advocating  to  a  depending  action  ?  If  that 
cannot  be  done,  the  only  course  is  to  adopt  the  course  of  taking  decree  of 
wakening  and  transference,  and  then  advocate  the  Inferior  Court  process,  in 
reqpect  of  the  want  of  jurisdiction  by  the  Sheriff  over  the  fordgn  defenders. 

LoBD  Ivory.  I  am  a&aid  that  do  what  the  Court  will,  they  cannot  keep  to 
principle  in  this  case;  and  that  in  order  to  solve  this  difficulty,  force  must  be  used, 
lam  sorry  that  the  question  should  have  arisen  without  any  proper  contradictor. 
This  has  been  a  puzzle  all  along :  the  most  instructive  case  is  that  of  JSom,  1754. 
Now  the  importance  of  this  case  is,  that  to  it  all  writers  oi  practice  refer  as  found- 
ing the  dictum  oh  conttngenHaniy  but  it  does  not  do  this :  it  was  advocated  for 
want  of  jurisdiction.  I  have  looked  through  all  the  authorities  and  the  MSS.  of 
Clerk  Tait,  the  greatest  formalist  we  have  had  in  the  Court,  and  I  find  nothing 
to  sanction  this  course  of  advocation  ob  contmgentkan.  It  is  only  in  later  books 
^  we  find  anything  about  advocation  ob  cofUmgentiam ;  and  on  principle,  I 
rather  think  it  is  not  competent.  Here  it  is  incompetent,  both  on  account  of  the 
Bleeping  of  the  case  and  the  want  of  transference.  Now,  both  of  these  obsta- 
cles remain  so  long  as  the  process  is  unwakened  and  not  transferred,  and  until 
it  is  awakened  nothing  can  be  legally  done  in  it.  K I  take  decree  of  awaken- 
ing and  transference,  that  process  is  at  an  end,  and  there  is  nothing  to  bring 
it  up  to  o&  conixngentiaim.  The  parties  should  bring  their  awakening  and  trans- 
ference in  this  Court,  and  having  so  brought  it,  they  shoidd  take  their  decree 
both  of  awakening  and  transference.  They  have  then  the  process  awake  and 
transferred  against  the  parties.  The  difficulty  arises  as  to  transference,  that 
you  have  transferred  it  against  parties  in  this  Court,  over  whom  the  Inferior 
Court  has  no  jurisdiction :  but  the  course  proper  to  be  taken  seems  to  be  the 
same  as  when  there  were  two  Lords  Ordinary  who  sat  here  in  the  two  Divi- 
sons,  and  decree  was  taken  before  the  one  and  handed  over  to  the  other.  I 
think  the  decree  should  be  carried  to  the  Court  below,  and  the  process  wakened 
by  an  interlocutor  of  the  Sheriff,  to  the  effect  that  he  has  not  jurisdiction  over 
the  parties  in  the  transference.  The  advocation  ob  caniingentiam  is  quite  in- 
competent, because  it  was  taken  when  the  process  was  asleep,  and  also  because 
there  are  no  parties,  there  being  then  no  transference. 

The  o^er  Judges  concurred. 

VOL.  n.  NO.  4.  H 
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Dec.  7. 1852.       The  Court  ^^  Remit  to  the  Lord  Prdinary  to  sustain  the  present  prQC€i«  of 

^^^>r^      wakening  and  transference,  and  to  pronounce  decree  conform  to  su^mions,'' 

Croclaurt  r.         In  the  advocation,  "  The  Lords  hawg,  on  report  of  Lord  I^utibierfurd,  coj^r 

Art»Uath  Bail  ^idered  this  process  of  advocation,  together  with  a  relative  prpce^  of  wal;^- 

Co.  ing  and  transference    ....     remit  to  the  Lord  Ordinary,  with  insiroc- 

tion  to  dismiss  this  process  of  advocation  as  being  incompetent,  and  to  d^perxi." 

Jollier  Strong-,  and  Hmryy  W.S.,  Pursuer^  Agents. 

William  Miller,  S.S.C.,  Agent  for  RaUway  Company.  (J.  S.  M.) 

No.  67.  FLOWEEDEW  w,  HOW. 

ProciM9^Act  1  <md2  VveUt  c,  86 — Suspension — Ite(i^fiti(u^^I^terlQCuioryJu4ffm^sni,■T^ 
of  suspension,  without  reasons,  of  a  charge  upon  a  decree  for  incidental  expenses,  in  a  pro- 
cess still  pending  in  the  Sheriff  Court — held  ingompetent.    A  reduction  of  die  same  deoree, 
coupled  in  the  same  interlocntor,  (the  interlocntor  being  ex  /ads  regular,)  with  an  inei? 
dental  order  to  revise  the  record,  and  to  delete  certain  passages-nfts/tf  intsompeteni. 

2d  Division.  '^^^  suspension  and  reduction  arose  fixMn  an  action  still  pending  in  ibe 
Dec  8. 1852.  Sheriff  Court  of  Forfarshire.  The  Sheriff-^uhstitute,  at  a  meeting  with  the 
>._^^  parties  on  the  summons  and  defences,  intimated  that  certain  averments  ia 
Flowerdew  v.  the  defender's  (suspender  and  pursuer,  in  this  Court)  counter-statement  were 
How.  irrelevant  and  improper ;  and  on  28th  Oct.  1651,  issued  an  interlocutois  ap- 

pointing revisal,  and  the  said  expressions  to  he  deleted  thepefi*om. 

The  suspender  had  marked  on  his  defences  his  declinature  "  to  delete  any 
part**  of  his  statements,  and  he  reclaimed  against  the  said  interlocutor. 
Answers  were  ordered,  and  the  Sheriff-suhstitnte  having  adhered,  aa  appeal 
was  taken  to  the  Sheriff,  and  bj  him  dismissed.  In  this  incidental  diseussien 
certain  expenses  were  incurred,  and  for  these  a  decree  was  prenounoed,  and 
the  defender,  in  the  same  interlocutor,  ordered  of  new  to  revise  bis  pi^r  in 
terms  of  the  previous  order. 

This  interim>decree  having  been  extracted  and  eharged  on^  the  defender 
brought  the  present  process  of  suspension,  followed  by  an  aetion  of  reduetion, 
which  processes  were  conjoined.  The  note  of  suspension  was  in  the  form  pre- 
scribed  by  the  Act  1  and  2  Vict.,  c.  86,  sec.  4,  for  suspension  of  deerees  m 
Jbroj  and  had  no  reasons  appended. 

The  Lord  Ordinary,  (Cowan)  <*  in  the  aetion  of  snspenrion,  repelled  the 
reasons,  and  found  the  letters  and  charge  orderly  proceeded ;  and  in  the  re- 
duction, sustained  the  defences  and  assoilzied  the  defender." 
The  suspender  reclaimed. 

Pennetfi  for  the  suspender  and  pursuer. 

G.  Patton^  and  SoUcUor^  General^  (Neaves),  for  the  respondent  and  defender. 

The  Court  observed,  that  the  note  of  suspension  ought  to  have  had 
'<  reasons"  appended  on  being  presented  in  the  Bill  Chamber.  The  object  of 
the  statute  was  to  allow  final  judgments  to  be  at  once  brought  into  the  Court ; 
but  this  was  a  mere  interlocutory  and  incidental  judgment,  and  reasons  ought 
to  have  been  given,  that  the  Lord  Ordinary  on  the  Bills  might  have  some 
prima  facie  evidence  on  whiph  to  proceed  in. passing  the  note. 

As  to  the  action  of  reduction,  it  was  incompetent.  The  interlocutor  sought 
to  be  reduced  was  a  mere  order  in  regard  to  certain  expressions  in  the  re- 
cord, and  a  decree  for  expenses  in  an  incidental  matter.  It  was  €x  facie 
regular,  and  could  not  be  reviewed  by  the  Court  while  the  cause  was  still 
depending  in  the  Sheriff  Court.  There  might  be  redress^  but  not  by  the 
means  now  attempted. 


How. 


No.  58.  COURT  OF  SESSION.  107 

The  followiDg  interlocator  was  pronounced : — "  recall  the  interlocutor  of  Dec.  8. 1852. 
the  Lord  Ordinary,  disjoin  the  process  of  suspension  from  the  process  of  re-  ^-^y^^ 
daction^  find  that  the  suspension  of  the  charge  on  the  decree  mentioned  in  Flowerdew  o. 
the  note  of  suspension,  was  not  competently  presented  under  the  Act  1  and  2 
Vict.,  c.  86,  sec.  4,  and  ought  not  to  have  been  passed  as  competent  under  that 
section  of  the  Act ;  therefore  find  that  there  is  no  competent  process  of  sus- 
pension in  Court,  and  dismiss  the  same  as  incompetent ;  Find  the  suspenders 
liable  in  expenses,  and  decern.  In  the  process  of  reduction,  find  that  the  only 
matter  brought  under  reduction  is  a  decreet  extracted  for  a  sum  of  expenses 
awarded  under  an  interim  order,  and  decree  pronounced  in  a  depending  pro- 
cess ;  Find  that  on  the  face  of  the  said  decree,  to  which  alone  the  Court  can 
look«  there  is  ex  fade  no  objection  to  the  same ;  Find  it  incompetent  in  that 
procesB  to  review  or  alter  the  interlocutors  which  led  to  the  said  decree,  pro- 
nounced in  a  depending  process  in  the  Sheriff  Court ;  therefore,  and  without 
prejudice  to  any  redress  which  may  be  competent  to  the  pursuer  of  the  re- 
duction, after  the  final  issue  of  the  Inferior  Court  process,  repel  the  reason  of 
redaction,  dismiss  the  action,  and  assoilzie  the  defender,"  &c. 

Wotherspoon  and  Mack^  W.S.,  Suspender's  Agents. 

L.  M.  Macara,  W.S.,  Respondent's  Agent.  (W.  H.  T.) 


WILLIAM  CUNINGHAME  STEELE  and  OTHERS,  Petitioners.         No.  58. 

Curator*  Bonds  of  Caution — Delivmy  o/I— Curators  appointed  in  an  action  of  choosing 
canton,  produced  dischargeB  by  the  beneficiaries  who  had  all  become  major,  and  petitioned 
the  Court  for  deUveiy  of  their  bonds  of  caation.  The  Court  refiised,  except  on  the  report 
of  the  Accountant  of  Court. 

In  an  action  of  choosing  curators  at  the  instance  of  certain  minors,  the  2d  Diyision. 
nomination  of  the  petitioners,  as  curators,  had  been  sustained,  and  they  had  Dec.  9. 1852. 
fomid  caution  in  common  form.     The  minors  had  now  all  attained  majority,      ^^v^*^ 
and  each  bad,  on  the  occurrence  of  that  event,  granted  a  deed  exonering  and  Pet.  Steele, 
discharging  the  curators,  and  ratifying  all  their  transactions. 

The  petidoners  now  prayed  the  Court,  ^*  after  such  examination  and  audit 
as  to  your  Lordships  may  seem  proper,  to  grant  warrant  to  and  ordain  the 
Accountant  of  Court,  or  other  custodier  of  the  said  bonds,  to  deliver  to  the 
petitioners  the  two  bonds  of  caution  granted  by  the  petitioners,  for  the  faith- 
ful discharge  of  their  office. 

The  discharges  by  the  minors  were  produced  in  process. 

The  Court  ordered  intimation  and  service  upon  the  minors. 

At  next  calling. 

W,  H,  Thomson^  for  the  petitioners,  moved  the  Court  to  order  delivery 
of  the  bonds  deplanoy  as  had  been  done  by  the  First  Division  in  the  case  of 
SoUo,  3d  July  1852. 

The  LosD  Justice-Clerk  remarked,  that  he  considered  such  a  proceeding 
as  irregular.  If  the  bonds  were  once  in  the  hands  of  the  Court,  they  could 
not  order  delivery  of  them  without  judicial  examination,  notwithstanding  that 
the  beneficiaries  had  all  expressed  themselves  satisfied,  and  had  discharged 
the  curators.  The  Court  therefore  remitted  to  the  accountant  of  Court  to 
examine  and  report. 

John  Patten,  W.S.,  Agent.  (W.  H.  T.) 

n2 
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No.  69.  AlKMAN  v.  AIKMANS. 

Proceas^-Examination  of  old  Witnesses. 

1st  Division.       In  this  case  the  summons  had  never  been  enrolled,  and  no  defences  had 
Dec.  10. 1852.^61^  lodged,  and  a  minute  had  been  lodged  by  the  pursuer  abandoning  the 
'"^^''^      action.    This  was  an  application  now  made  by  one  of  the  defenders,  for  a  com- 
Aikman  v.      mission  to  take  the  evidence  of  old  witnesses,  to  lie  tVi  retenUa,     The  Court 
granted  the  application,  the  examination  to  proceed  upon  adjusted  interroga- 
tories ;  and  on  a  subsequent  application  by  the  defenders  to  allow  the  exami- 
nation  to  proceed  without  adjusted  interrogatories,  the   pursuer  intimated 
that  he  was  willing  to  agree  to  this,  provided  he  got  six  days'  intimation  of  the 
names  of  the  witnesses,  and  the  diet  of  examination. 

The  Court  considered  such  notice  to  be  reasonable,  and  refused  to  alter 
the  interlocutor  except  on  consent. 

E.  S'  Gordon^  and  M«  Solicitor-Generaly  for  the  pursuer. 
Patton,  for  the  defenders. 

Dundas  and  WiUwi,  W.S.,  Pursuer's  Agents. 

Smith  and  Kmnear^  W.S.,  Defender's  Agents.  (J.  S.  M.) 


No.  60.  SIBBALD  v.  GIBSON  &  CLARK. 

Lien — Factot^s  Right  o/Eetention, — A  factor's  right  of  retention  extends  oyer  all  pro- 
perty coming  into  his  hands  in  his  capacity  of  factor,  though  by  a  transaction  separate 
from  that  in  respect  of  which  he  makes  his  claim ;  and  he  has  his  right  of  retention, 
though  his  claim  is  uncertain  in  amount  and  illiquid. 

2d  Division.  The  pursuer  is  a  corn-factor  in  Leith,  and  the  defenders  are  a  firm  of  corn- 
Dec.  10.  1852.  merchants  in  Glasgow,  and  the  parties  were  in  the  habit  of  dealing  with  each 
other,  the  former  as  consigner  and  the  latter  as  consignees.  The  defender^ 
Oib^n,  ^  ^"  December  1850,  purchased,  on  behalf  of  the  pursuer,  a  quantity  of  oats, 
with  the  view  of  reselling  them  on  his  behalf.  It  was  agreed  that  they  were 
to  be  entitled  to  one  commission,  for  both  purchase  and  sale,  of  four  per  cent. 
The  defenders  held  the  oats  for  the  pursuer  for  some  mouths,  endeavouring 
to  sell  at  a  price  which  he  required,  when  he  at  last,  in  July  1851,  took  them 
into  his  own  hands.  A  dispute  then  arose  as  to  the  amount  of  commission 
due,  the  pursuer  offering  only  a  small  sum  for  the  purchase,  and  the  defenders 
maintaining  that,  by  the  custom  of  trade,  they  were  entitled  to  the  whole  sum 
originally  stipulated  for,  notwithstanding  that  the  pursuer  had  taken  the  sale 
into  his  own  hands. 

The  September  following,  while  this  dispute  was  still  unsettled,  the  pur- 
suer made  a  consignment  to  the  defenders  of  a  quantity  of  beans  to  be  soM 
on  his  behalf.  The  beans  were  sold  in  different  lots,  and  an  account  of 
sales  sent  to  the  pursuer,  stating  the  sum  realised,  and  charging  com  mission 
and  del  credere^  and  the  defenders  stated,  at  the  same  time,  that  they  were 
making  up  an  account-current  which  they  would  transmit  next  day.  The 
account  was  sent  in  ;  in  it  they  charged  commission  on  the  oats  at  three  per 
cent.,  and  brought  out  a  balance,  aAer  giving  credit  for  the  beans,  of  L.5,  12s., 
for  which  they  enclosed  a  dnifl.     This  draft  the  pursuer  returned,  and  a 
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correBpondence  eosued,  the  parties  also  disagreeing  about  the'commissioD  on  Dec  10. 1S53. 
tbe  oats  ;  and,  finally,  the  present  action  was  raised  for  the  price  obtained  for       "^"^^"^^ 

the  heana.  Sibbald  v. 

tne  Deans,  ^..^^^^^^  ^^ 

A  great  number  of  letters  were  produced,  but  they  contained  nothing  rele- 
vant to  the  points  on  which  the  case  ultimately  rested,  except  that  they  shewed 
that  in  the  communications  of  the  parties  in  respect  to  consignment  of  the 
beans,  nothing  was  stipulated  in  relation  to  that  transaction,  either  on  one 
side  or  the  other,  in  regard  to  the  still  unsettled  question  of  the  commission 
upon  the  affair  of  the  oats. 

The  defenders  pled  a  right  of  retention  of  the  price  of  the  beans  for  their 
claim  of  commission  for  the  oats. 

The  Loi*d  Ordinary  (Robertson)  found  for  the  pursuer,  and  the  de&nders 
reclaimed. 

Gifford,  with  whom  Deas,  for  the  defenders,!  maintained  that  the  account 
was  a  regular  account-current,  and  the  commission  due  on  the  oats  and  the 
price  of  the  beans  were  items  of  a  series  of  transactions  between  the  parties 
as  principal  and  consignees,  and  the  former  was  not  entitled  to  demand  pay- 
ment of  the  one  without  giving  credit  for  the  other.  Moreover,  the  principle 
of  the  factor's  lien  is,  that  it  extends  over  all  goods  of  the  principal  in  posses- 
sion of  the  factor.  There  had  been  no  stipulation  or  understanding  that  this 
right  was  to  be  waived  in  the  present  transaction. 

T,  Mackenzie,  with  whom  Permeyy  for  the  pursuer,  maintained  that  the  de- 
fenders had  no  right  to  retain  the  proceeds  of  one  transaction,  either  in  se- 
curity or  in  compensation  of  a  claim  belonging  to  another  distinct  transac- 
tion, which  had  been  previously  settled,  except  some  difference  about  the 
amonnt.  There  was  a  chasm  between  the  two,  and  the  defenders  had  now 
no  subject  in  their  hands  on  which  to  exercise  their  right  of  retention  for  the 
commission  claimed  on  the  first  consignment.  They  had  abandoned  that 
right  when  they  returned  the  oats  to  the  consigner.  They  were  attempting 
to  retain  money  in  security  of  an  illiquid  claim,  which  was  due  upon  one 
which  was  liquid. 

The  Lord  Justice-Clerk  observed  :  The  questions  of  liquid  and  illiquid  does 
not  apply  to  the  right  of  retention ;  you  cannot  compensate  a  liquid  by  an  illi- 
quid debt,  but  you  can  retain  what  is  due  for  a  liquid  debt,  in  security  of  one 
which  is  future,  uncertain  in  amount,  and  illiquid.  The  right  may  be  limited 
by  the  nature  of  the  employment  and  transaction.  In  the  case  of  a  factor, 
the  right  extends  over  all  goods  *  coming  into  the  factor's  possession  in  that 
character,  and  is  by  no^  means  limited  to  the  particular  goods,  in  respect 
of  which,  the  clium  of  commission,  outlay,  &c.  arises.  Indeed,  the  factor  has 
seldom  the  opportunity  of  using  his  right  of  retention,  except  over  par- 
cels coming  into  his  hands  subsequently  to  that  which  has  given  rise  to  his 
daim.  The  rule  is  thus  applicable  almost  exclusively  to  the  very  cases  in 
which  the  pursuer  maintains  it  to  be  inapplicable.  The  alleged  separation  of 
the  two  transactions  has  no  bearing  on  the  case.  That  question  can  be  en- 
tertained only  in  the  case  of  the  bankruptcy  of  the  consigner.  A^s  to  a  special 
understanding  in  the  present  case,  where  the  beans  were  consigned,  that  all 
right  of  retention  for  the  sum  yet  admittedly  due,  though  uncertain  in  amount. 
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Dec  10. 1852.  in  relation  to  the  oats,  was  abandoned,  there  is  no  trace  of  it  in  the  corres* 

^--v'      pondence.     See  Bell's  Prin. 
Sibbald  v.  LosD  CocKBUKN  also  held  that  the  factor's  retention  applied  here,  and  in 

*  all  such  cases,  unless  when,  either  it  was  expressly  abandoned,  or  so  long  a 

time  had  elapsed  between  the  transactions,  as  to  imply  abandonment. 
LoBDS  MuBRAT  and  Wood  concurred. 

The  following  interlocutor  was  pronounced,  '*  alter  the  interlocutor  of  the 
Lord  Ordinary,  and  find  that  the  defenders  employed  as  factors  by  the  pur- 
suer, had  a  right  of  retention  against  the  proceeds  of  the  beans  sent  to  ihein 
by  the  pursuer,  to  be  sold  for  him  by  them  as  factors,  and  which  pi-ice  they 
received  by  the  sale  thereof,  for  and  on  account  of  their  claim  of  commission 
on  the  preceding  transaction  in  which  they  purchased  a  quantity  of  oats  for 
him  as  factors,  and  which  commission  was  unsettled  and  due  at  the  time  wlien 
the  pursuers  sent  to  them  the  said  beans  for  sale.  Find  that  the  pursuer  has 
failed  to  prove  that  there  was  any  agreement  or  understanding  at  the  tinie 
when  the  beans  were  so  sent  to  the  defenders  for  sale,  that  the  price  thereof 
should  be  remitted  free  of  any  claim  for  commission  on  the  preceding  tran- 
saction, and  that  the  defenders  were  to  be  only  bound  to  make  the  same  good 
in  an  actio  contrarioy  in  respect  of  the  preceding  transiicuon  :  Therefore  sus- 
tain the  defenders'  right  of  retention,  in  respect  of  said  commission  due  to 
them  as  factors,  against  the  price  of  the  beans  subsequently  coming  into  their 
hands  as  fieustors  employed  by  the  pursuer." 

A  remit  was  also  made  (of  consent  of  parties),  to  a  merchant  to  determine 
of  the  disputed  commission. 

John  Harvey^  S.S.C,  Agent  for  Pursuer. 

Andrew  F^e,  S.S.C,  Agent  for  Defenders.  (W.  H.  T.) 


^^^  Ql^  RITCHIE  AND  M'CORMACK  v.  FRASER. 

JuHstUction'^Personal  Citation-^Domidle  of  Origin, — ^A  native  of  Scotland,  long  resident 
in  New  York,  came  to  this  oonntiy,  and  resided  for  npwards  of  forty  days,  partly  in  a  hotel, 
and  chiefly  at  the  honse  of  his  agent  in  this  country.  He  paid  occasional  visits  to  his 
father,  who  resided  in  Scotland,  and  was  absent  a  few  days  in  Ireland,  and  also  in  Lon- 
don : — Heid  that  these  visits  did  not  disturb  the  continuity  of  his  residence,  and  that  hav- 
ing been  personally  cited,  he  was  amenable  to  the  jurisdiction  of  the  Scotch  Courts. 

Ist  IMvision.        This  case  came  before  the  Court  on  a  question  of  jurisdiction.   The  defender, 
Dec  11. 1852.Fra8er,  is  a  native  of  Scotland.     He  resided  for  many  years  in  New  York, 
^--y*^      where  he  was  a  partner  of  a  company  carrying  on  business  there  as  merchants. 
Bitchie,  Ac,    On  or  about  the  8th  or  10th  of  May  1851  he  came  to  Dundee  in  the  course  of 
V.     aser.        business,  and  resided  for  a  few  days  at  a  hotel  there.     He  afterwards  resided 
in  a  friend's  house  in  Dimdee,  and  left  this  country  on  the  7th  of  July ;  there- 
after, during  his  residence  in  Scotland,  he  occasionally  visited  his  father  in  the 
neighbourhood  of  Alyth.     He  left  Scotland  for  Ireland  on  the  25th  of  May,  and 
returned  on  the  30th  to  Dundee,  and  on  the  26th  of  June  he  went  to  London 
for  four  days,  returning  to  Dundee  on  the  30th  of  same  month.     The  house  he 
resided  in  was  the  house  of  one  of  the  agents  in  this  country  of  the  defender's 
firm  in  New  York. 

On  the  4th  of  July  a  summons  was  executed  against  the  defender  person- 
ally in  Dundee  for  payment  of  a  company  debt.     The  defender  pleaded  no 
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prooesBy  in  respect  that  when  cited  he  was  not  amenable  to  the  jurisdiction  of  Dec  Jl.  1852. 
the  Court,  not  having  been  forty  days  in  Scotland.     Proof  was  allowed.  ^T^ 

The  Lord  Ordinary  (Robertson)  "Finds  that  the  said  company,  and  the Jl'^j^*^' 
individual  partners  thereof,  are  not  alleged  to  have  any  funds  in  this  coimtry, 
and  that  no  arrestment  jnriadictiotiis  fimdandm  causa  has  been  used  against 
them.  .  .  .  That  the  defender  was  not  resident  within  Scotland  for  forty 
days  continuously,  and  had  not  acquired  the  domicile  for  citation  of  a  continu- 
ous forty  days'  residence  at  the  date  of  the  execution  of  the  said  summons ; 
and  therefore  finds  that  the  defender  is  not  amenable  to  the  jurisdiction  of 
this  Court,"  &c. 

His  Lordship  referred  to  Lord  Ivory's  note  to  Erskine,  p.  37,  and  the  cases 
there  mentioned ;  GrafU  v.  Pedie,  5th  July  1825,  W.  and  S.  1.  p.  716  ;  Ckm- 
Ham  V.  Christian^  14th  June  1851,  Scottish  Jurist,  vol.  xziii.  p.  541 ;  Frsk.  b.  1. 
t.  2,  sec.  16 ;  Fount,  Nov.  12,  1709  ;  Lees,  Diet.  4791 ;  M'Niven  v.  Mackm- 
non,  14th  Feb.  1834,  S.  12,  p.  453. 

The  pursuers  reclaimed. 

Dau,  for  the  reclaimer,  argued  that  the  transactions  out  of  which  the  debt 
arose  against  the  defender's  company,  might  be  said  to  have  taken  place  in 
Scotland,  and  referred  to  Kirkpatrich,  Bob.  Ap.  Cases,  487,  16  S.  1202.^ 

The  Solicitor- General,  for  the  respondent. 

The  Lord  President.  The  sole  question  here  is  a  question  of  jurisdiction, 
the  defender  having  been  effectually  cited  if  jurisdiction  exists.  There  are  vari- 
ous grounds  on  which  it  is  maintained  that  there  is  jurisdiction.  The  defender 
was  a  native  of  Scotland  who  had  returned  to  this  country,  and  it  is  said  that, 
by  force  of  this  circumstance,  and  of  his  having  been  personally  cited  here,  there 
is  jurisdiction.  That  was  not  a  point  in  tlie  case  of  FecUe  v.  Grant.  But 
then,  it  is  said,  not  only  so,  but  there  is  jurisdiction  also,  in  respect  that  the 
transactions  in  which  these  parties  were  concerned  may  be  said  to  have  taken 
place  in  Scotland.  That  is  a  constructive  kind  of  dealing,  and  I  do  not 
think  there  is  much  strength  in  it 

Then  it  is  said  he  was  in  Scotland  for  a  period  of  upwards  of  forty  days, 
and  in  that  way,  taking  it  in  combination  with  his  domicile  of  origin  and  per- 
sonal citation,  that  he  was  properly  cited.  Against  this,  dicta  of  Erskine  are 
quoted.  I  am  not  sure  how  the  question  might  be  as  to  citation  left  for  the 
party ;  but  when  we  are  dealing  with  a  question  of  residence  in  Scotland  for 
a  period  sufficient  to  create  jurisdiction,  the  character  of  the  residence  is  not 
of  so  much  consequence — whether  he  was  living  in  a  friend's  house  or  by 
himself.  The  &ct  of  his  living  continuously  in  a  friend's  house,  and  not  flit- 
ting about,  is  about  the  best  kind  of  settlement  that  a  party  could  have.  It 
would  not  have  made  matters  any  better  if  his  family  had  been  residing  with 
him.  He  was  living  where  every  body  could  find  him,  and  he  is  here  on 
business,  which  could  very  well  be  settled  here.  On  a  view  of  all  these  mat- 
ters, I  am  disposed  to  think  there  was  residence  here  sufficient  to  create  juris- 
diction. I  do  not  think  it  is  laid  down  that  forty  days'  continuous  residence 
is  necessary ;  for  in  that  case,  a  native  of  Scotland,  who  comes  to  reside  here, 
but  may  require  to  be  in  London  at  the  beginning  of  every  month,  never  could 
acquire  a  residence.    On  the  other  hand,  I  would  not  be  disposed  to  hold  that 
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Dec.  11. 1852.*"*  party  was  in  the  converse  position,  if  an  Englishman  for  example,  were 

^«-Y«^      to  be  here  for  two  or  three  days  in  every  month,  and  adding  these  days  alto- 

Ritchie,  Ac.»    gether  till  they  made  up  forty  days,  it  were  argued  that  that  was  sufficient  to 

r.  Fraser.        create  jurisdiction.     But  I  do  not  think  there  is  such  interrupticm  here  of 

continuity  of  residence  as  to  enable  the  defender  to  say  that  be  has  not 

been  forty  days  resident  here.     I  think,  that  in  the  circumstances  here,  there 

is  sufficient  to  constitute  jurisdiction,  and  therefore,  I  am  not  disposed  to 

adopt  the  int^locutor  of  the  Lord  Ordinary. 

Lord  Fullebton.  I  am  of  the  same  opinion.  The  case  of  Pedk  decider 
nothing  but  this,  that  where  a  Scotchman,  living  abroad,  comes  back  to  this 
country,  the  mere  circumstance  of  the  domicile  of  origin  being  Scotch,  does 
not  warrant  citation.  There  is  no  question  of  that  kind  here.  The  question 
here  comes  to  be,  whether  or  not  the  party  who  returns  to  this  country,  and, 
after  having  resided  here  for  a  certain  number  of  days,  is  personally  cited — 
whether  that  of  itself  is  enough  to  sustain  jurisdiction.  Looking  to  the  time 
the  defender  lived  at  different  places,  and  the  way  in  which  his  residence  was 
continued,  I  am  disposed  to  think  that  his  residence  is  sufficient  to  sustain 
jurisdiction.     . 

Lord  Cuningiiame.  If  the  jurisdiction  of  this  Court  over  the  defender 
rested  only  on  the  ground  that  he  had  a  legal  domicile  in  Scotland,  by  a  resi- 
dence in  a  dwelling  of  his  own  for  more  than  forty  days,  I  should  have  paused 
in  differing  from  the  Lord  Ordinary.  I  have  not  come  to  an  opposite  conclu- 
sion from  your  Lordship  on  this  point ;  but  looking  to  the  authority  of  Ersk., 
b.  i.,  t.  2,  §  16,  I  should  hesitate  to  say  that  a  stranger  and  b,  foreigner  would 
in  general  be  subjected  to  our  jurisdiction  ratione  dofniciliif  by  a  temporary 
visit  to  Scotland,  though  prolonged  beyond  forty  days,  under  the  circumstances 
which  here  occur. 

But  I  feel  with  your  Lordship,  that  there  are  specialties  in  the  present  case 
established  and  admitted  beyond  doubt,  which  attach  great  doubt  to  the  validity 
of  the  objection  to  our  jurisdiction,  without  renouncing  or  disregarding 
one  of  the  most  ancient  sources  of  jurisdiction  recognized  in  law.  The  de- 
fender admits  that  he  is  a  native  of  Scotland ;  he  still  remains  under  the  allegi- 
ance of  the  Queen  ;  and  I  am  not  aware  that  he  is  the  subject  or  citizen  of  any 
other  sovereign  state ;  he  has  been  personal/if  cited  to  appear  before  the  Su- 
preme Court  of  his  native  country ;  and  under  the  combination  of  circum- 
stances which  thus  occur,  I  am  of  opinion  that  he  cannot  repudiate  or  decline 
tlie  jurisdiction  of  this  Court.  The  jurisdiction  recognised  in  previous  cases, 
may  be  illustrated  by  our  practice  in  another  branch  of  our  practice  of  daily 
ot'currence  ;  where  either  a  foreigner,  or  a  native  after  long  absence,  repairs 
to  tliis  country,  he  is  notoriously  subject  to  instant  apprehension  as  m  medita- 
Uitione  fugcBy  if  it  be  suspected  that  he  intends  to  continue  his  sojourn  out  of 
the  country.  In  such  cases,  there  must  be  personal  service  and  apprehension ; 
and,  in  general,  the  alleged  debtor  must  find  caution  to  enter  appearance  in  any 
action  to  be  brought  against  him  in  our  Courts  within  six  months.  That  affords 
a  strong  ilhiFtration  of  the  effect  given  to  personal  citation^  as  to  the  ground  of 
jurisdiction  against  strangers  of  all  classes,  accidentally  found  within  our 
torritf»ry. 

Lord  Ivory.     I  am  of  the  same  opinion.     I  would  rather  be  disposed,  if  it 
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were  neoessary,  to  rest  the  judgment  precisely  on  no  one  ground — ^to  take  the  Dee.  1).  1852. 
special  circumstances  of  the  case,     I  think  the  continuity  of  this  party's  resi-      ^-*y*^ 
dence  in  this  country  for  nearly  sixty  days,  in  a  house  of  one  of  his  agents  in  ^*S5!!l*^'' 
this  country,  and  therefore  to  a  certain  extent  the  seat  of  his  business,  was 
not  disturbed  by  his  visits  to  his  father,  to  London,  and  Ireland.     When  he 
was  away  on  these  occasions,  he  left  his  things  in  his  house.     Domicile  of  cita- 
tion is  one  thing,  but  is  not  necessary  where  the  party  is  personally  (^ted. 
It  is  not  necessary  when  personally  cited,  that  the  party  should  have  resided 
so  long  as  forty  days.     It  is  enough  that  the  Court  had  jurisdiction  over  him 
at  that  moment.     We  have  here  personal  citation,  which  was  the  desideratum 
in  the  case  of  Fedie  v.  Grani,  and  we  have  also  the  allegations  which  are 
quite  sufficient  as  to  the  relation  in  which  these  parties  stood.    There  is  the 
raiio  cofUr{tctus,  the  ratio  wrigima^  and  the  personal  citation.     Therefore  I  am 
clear  that  this  interlocutor  should  be  recalled. 

The  Court  "  repel  the  preliminary  defence  ;  find  the  defender  liable  in  the 
expense  of  the  discussion,  and  proof  in  reference  thereto ;  and  remit  to  the 
Lord  Ordinary  to  proceed  farther  in  the  cause,''  &c. 

Duncan  and  Dewar,  AV.S.,  Agents  for  Paraaers  and  Beclaimers. 

X.  M.  Alacara^  WJS.,  Agent  for  Defender.  (J.  S.  M.) 


SINCLAIRS  r.  RORISON  &  OTHERS.  ^^  g2. 

Tnui'Settlement—Construclion — RepudUUwn-^Lifartnt  and  Fee» — By  tnut  settlensent 
X800  was  provided  by  the  truster  to  be  paid  to  each  of  two  danghters,  and  which  sum  was 
to  be  laid  out  on  heritable  security  for  their  family.  The  deed  bore  "^  it  is  understood  that 
I  include  their  mother's  shares  in  the  above  sums."  One  of  the  daughters  repudiated  the 
•eCtlement,  and  claimed  her  share  of  her  mother's  portion  of  the  goods  in  commiinion,  and 
her  l^tim.  Uer  children  claimed  that  the  £800  should  be  set  aside  for  them  as  belonging 
to  them  in  fee: — Circumstances  in  ^hkhheld,  that  from  that  sum  there  fell  to  be  deducted 
whatever  sum  the  trusiter's  daughter  might  be  found  entitled  to  as  her  share  of  her  mother's 
portion  of  the  goods  in  communion. 

This  was  a  process  of  multiplepoinding  and  exoneration,  raised  in  the  name  igt  Division, 
of  the  executors  of  the  deceased  Duncan  Sinclair,  againist  his  daughter  Mrs^^^^  n^  1552. 
Sinclair  or  Borison,  and  others,  under  the  following  circumstances.     The  late      ^--v^^ 
Dancan  Sinclair,  tacksman  of  Glense,  made  a  holograjih  will  in  these  terms: —  Sinclairs  r. 
"  I  now  make  my  will  in  the  name  of  God,  Son,  and  Holy  Qhost  ab  follows  :  R<>"«o°i  ^^' 
Margaret,  my  eldest  daughter,  to  have  £800  sterling,  and  Nancy  my  youngest 
daughter,  to  have  £800  sterling,  and  the  principal  of  the  above  to  be  lodged 
in  heritable  security,  or  in  the  Bank  of  Scotland,  during  their  life,  there  to 
get  the  yearly  interest  of  it ;  and  if  they  marry,  and  have  a  family,  if  any  of 
them  dies  without  a  family,  the  principal  to  return  to  her  sisters  and  brothers, 
equally  divided  among  tliem ;  it  is  understood  that  I  include  their  mother's 
bhares  in  the  above  sums,''  &c.     The  youngest  daughter  Nancy,  now  Mrs 
Roris(g»,  has  repudiated  her  father's  testament,  and  claimed  her  share  of  her 
mi  tiler's  portion  of  the  goods  in  communion,  and  her  legitim,  or  otherwise  she 
claims  the   sum  of  £800  provided  to  her  by  her  father's  will  in  absolute 
fee.     A  claim  was  put  in  for  Miss  Jane  Russell  Rorison,  Mrs  Rorison's  only 
child,  and  on  behalf  of  the  children  nascitw-i  of  the  marriage,  that  the  £800 
should  be  set  aside  for  thorn  in  like  manner,  as  if  Mrs  Rorison  had  not  claimed 
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Dec  II.  I862.1ier  share  of  her  mother's  succession.     The  qYiestion  therefore  came  to  be  ; 
'^'Y^-'      What  effect  is  to  be  given  to  this  provision  in  the  settlement?  "  It  is  imder- 
Rndairs  w.      gtood  that  I  include  Aeir  mother's  share  in  the  above  sums." 

A  record  having  been  made  up,  the  Lord  Ordinary  (Murray),  ordered  cases 
to  be  prepared. 

For  Miss  Jane  Bussell  BorfsDn,  and  the  children  naacUuriy  it  was  argued 
that  the  clear  import  of  the  provisions  of  the  will  is  to  limit  their  mother 
to  a  liferent,  and  to  give  them  a  fee.  Thus  Mrs  Borison's  children 
have  an  interest  entirely'  separate  and  distinct  from  that  of  their  mother, 
who,  by  electing  to  take  her  legal  rights,  cannot  thereby  sacrifice  the  in- 
terest of  her  children.  Ewan  v.  Watt,  10th  July  1828,  6  S.  and  D.  1125 ; 
Fisher  v.  Dixon,  24th  Nov.  1831,  10  8.  and  D.  55  ;  affirmed,  1st  July  1833, 
6  W.  aud  S.  341 ;  Collier  v.  Collier,  6th  July  1833,  I'l  S.  and  D.  912, 
What  the  testator  here  meant,  simply  was,  that  the  provision  of  £800  was  to 
be  taken  as  in  satisfaction  of  Mrs  Rorison's  claim  for  a  share  of  her  mother's 
executry.  It  could  not  mean  that  any  particular  or  hypothetical  sum  was  to 
be  held  as  her  share  of  her  mother's  succession,  and  included  as  such  in  the 
£800 ;  and  at  any  rate  the  matter  would  resolve  into  a  legatum  rei  alienae, 
in  favour  of  the  grandchildren,  in  so  far  as  the  will,  if  followed  out,  would 
give  the  grandchildren  the  fee  of  a  sum  which  truly  belonged  to  their  mother  ; 
Bell's  Prin.§  1182. 

For  Sinclair's  executors  : — There  is  no  technical  liferent  here,  and  therefore 
there  can  be  no  correlative  fee ;  wherever  there  is  the  one  there  must  be  the 
other  also.  According  to  the  obvious  meaning  of  the  testator,  the  claim  of  the 
children  was  entirely  conditional  or  contingent  on  their  mother's  adopting  the 
settlement  and  accepting  of  the  provision.  There  is  nothing  whatever  in  the 
settlement  to  indicate,  directly  or  indirectly,  that  the  £800  should  be  pre- 
served in  bank,  whether  the  mother  accepted  of  the  provision  or  not.  Other- 
wise, who  would  get  the  annual  proceeds  or  interest  ?  Not  the  children,  for  it 
is  the  principal  alone  tliat  is  to  go  to  them.  Nor  can  it  be  their  mother,  who 
repudiates  the  settlement,  for  that  would  be  allowing  her  both  to  reprobate 
and  approbate  the  testator's  settlement.  Therefore  Mrs  Borison's  children 
cannot  be  found  entitled  to  the  £800,  while  Mrs  Borison  herself  repudiates  the 
settlement,  and  besides  her  legitim,  claims  her  fall  share  of  her  mother's  half 
of  the  goods  in  communion. 

The  Lord  Ordinary  (Murray),  held,  "  that  in  setting  aside  the  sum  of  £800, 
provided  to  be  laid  out  in  heritable  security  for  the  family  of  Mrs  Borison,  in 
terms  of  the  last  will  and  testament  of  her  father,  there  shall  be  deducted 
therefrom  whatever  sum  Mrs  Borison  shall  be  entitled  to  as  her  share  of  her 
mother's  portion  of  the  goods  in  communion,  and  that  the  residue  shall  be  in- 
vested in  heritable  security,  or  in  the  Bank  of  Scotland,  during  the  lifetime  of 
Mrs  Borison,  and  at  her  death,  divided  equally  amongst  her  family — or  if  she 
die  without  a  family,  the  principal  to  return  to  her  sisters  and  brotlters,  in 
terms  of  the  will  and  settlement  of  the  said  Duncan  Sinclair." »  And  the  inter- 
locutor also  contained  certain  findings  with  regard  to  a  transaction  which  the 
Lord  Ordinary  held  to  effect  a  collation  of  his  right  by  one  of  the  sons,  as  against 
his  father's  esta-te,  and  his  Lordship  further  dealt  with  the  legitim  on  that  footing. 

Against  this  interlocutor  a  reclaiming  note  was  presented  on  behalf  of  Miss 
Jane  Bussell  Borison,  and  the  children  nascituri. 
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Monro^,  and  the  SoUcUor^General,  for  the  reclaimers.  Dec.  11.  1852. 

Macfarlanej  and  H.  Bobertaon^  for  the  respondent.  •'V"*' 

Sinclalrs  t?. 
The  Lord  President.     In  this  case  the  interlocutor  of  the  Lord  Ordinary  Rorbon,  &c. 

deals  with  two  things,  (1),  the  provision  of  £800,  and,  (2),  the  question  of 
collation.  On  the  first  question,  I  concur  in  the  view  which  has  been  taken 
by  his  Lordship,  in  so  far  as  he  finds  that  whatever  sum  Mrs  Rorison  may  be 
entitled  to  as  her  share  of  her  mother's  portion  of  the  goods  in  communion,  is 
to  be  deducted  from  the  sum  of  £800.  This  I  think  is  the  fair  import  of  the 
will.  Looking  at  the  terms  of  it,  it  is  plain  that  the  £800  comprehended  the 
mother's  share  of  the  portion  of  the  goods  in  communion.  The  case  of 
Fisher  v.  Dixon  is  not,  in  my  opinion,  a  case  in  point.  It  was  a  pure  case 
of  liferent  and  fee ;  the  provisions  composed  of  one  entire  sum,  and  not 
de::lared  to  be  composed  of  or  comprehending  any  particular  items.  In  this 
case  it  is  said  to  include  two  elements,  which  are  exposed  to  two  separate 
contingencies.  Without  farther  argument,  however,  I  would  not  be  dis- 
posed to  confirm  entirely  that  part  of  the  finding,  which  holds  that  the  sum 
which  is  to  go  to  Mrs  Rorison's  children  is  to  be  invested  in  heritable 
security  till  her  death,  and  then  to  go  to  her  brothers  and  sisters,  if  she 
leave  no  family.  I  do  not  think  it  is  essential  to  the  case.  Nor  am  I  pre- 
pared to  say  what  is  to  be  done  with  the  interest  of  the  principal  sum  of 
£800.  It  is  not  a  case  of  lapsed  legacy,  nor  similar  to  the  case  of  Peat  v. 
Peatf  14th  Feb.  1839,  for  here  the  sum  claimed  by  Mrs  Rorison  does  not 
come  out  of  the  general  estate,  but  out  of  the  particular  sum  of  £800,  which 
was  to  go  to  the  children.  I  wish  to  guard  against  giving  an  opinion  on 
that  at  present. 

As  to  the  question  of  collation,  I  think  the  case  is  altogether  in  an  unsatis- 
factory state  of  facts  and  evidence  for  deciding  that  in  the  meantime.  The 
Lord  Ordinary  has  also  dealt  with  legitim  as  if  collation  had  taken  place.  I 
think,  therefore,  it  would  perhaps  be  better  that  we  should  confine  our  judg- 
ment to  a  special  finding  in  regard  to  the  sum  of  £800. 

Lords  Fullerton  and  Cuninohame  concurred. 

Lord  Ivory.  The  only  remark  I  have  to  make  is,  that  even  that  course 
occurs  as  premature,  while  it  is  uncertain  whether  this  lady  has  elected  the 
one  thing  or  the  other ;  and,  therefore,  while  the  case  is  not  in  such  a  shape 
that  we  can  know  whether  it  is  necessary  to  deal  with  the  construction  of  the 
deed.  But  I  think  that  the  Lord  Ordinary  has  put  a  right  construction  on 
the  deed,  so  far  as  regards  the  separation  of  interest  between  mother  and 
daughter.  There  is  no  magic  in  the  words  liferent  and  fee.  The  question  is, 
whether  there  is  a  separation  of  interest  between  the  parties.  What  is  the 
amount  of  the  bequest  ?  for  it  is  upon  that  that  the  finding  of  the  Lord  Or- 
dinary turns.  Now,  this  is  not  a  legacy  of  £800  absolutely.  It  is  to  include 
within  it  a  certain  amount  of  goods  in  communion,  and  as  the  provision  is  a 
vnuiii  quidy  the  view  which  the  Lord  Ordinary  has  taken  with  regard  to  it  is 
right.  As  regards  the  interest  on  the  principal  sum,  while  the  mother  lived, 
I  rather  think  that  that  is  an  undisposed  interest,  which,  in  the  event  of  the 
mother  betaking  herself  to  her  legal  rights,  would  fall  into  the  general  fund ; 
but  if  there  be  any  hesitation  about  it,  it  is  right  that  it  should  stand  over, 
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Deo.  11. 1852.  and,  therefore,  I  entirely  concur  in  not  going  further  in  the  meantime  than 
'-'Y'*'      what  the  Lord  President  proposes. 

Korison,  &c.  The  CouRT  therefore  "  refuse  the  prayer  of  the  reclaiming  note,  .  .  .  Ad- 
here to  the  interlocutor  of  the  Lord  Ordinary,  in  so  far  as  it  finds  that,  ^  in 
setting  aside  the  sum  of  £800,  provided  to  be  laid  out  in  heritable  security 
for  the  family  of  Mrs  Rorison,  in  terms  of  the  last  will  and  testament  of  her 
father,  there  shall  be  deducted  therefrom  whatever  sum  Mrs  £ori8on  shall  be 
entitled  to  as  her  share  of  her  mother's  portion  of  the  goods  in  communion.' 
<i:uoad  ultraj  recall  in  hoc  statu  the  said  interlocutor,  and  remit  to  Lord 
Eiitheffurd,  in  room  of  Lord  Murray,  to  proceed  farther  in  the  cause  as  shall 
be  just,  reserving,  in  the  meantime,  all  questions  as  to  expenses  of  process.'' 

William  Alexander y  W.S.,  Reclaimers*  Agent 

John  Morruon^  S.S.C.,  Respondent's  Agent.  (J.  S.  M.) 


No.  63.  KINCAID  i;.  STAINTON. 

ProctdB    Decrte  in  Absence — Reduction. 

l8t  Division.        This  was  an  action  of  reduction  of  a  decree  in  absence.     The  defender 

Dec.  11. 1852.  ^®^S®^  defences,  pleading,  inter  aliOj  no  process,  the  summons  not  having  been 

^^-Y^^      duly  served ;  and  that,  as  the  decree  sought  to  be  reduced  had  been  produced 

Kincaid  v.       in  an  action  of  count  and  reckoning  at  the  pursuer's  instance  against  the  de- 

Stainton.         fender,  and  there  sustained  as  a  good  claim  of  debt  by  a  decree  inforo^  the 

pursuer  was  barred  from  insisting  in  this  reduction  on  any  of  the  grounds 

libelled,  which  were  either  competent  and  omitted,  or  proponed  and  repelled 

in  the  count  and  reckoning. 

The  Lord  Ordinary  (Murray)  pronounced  the  following  interlocutor.  "Li 
respect  of  the  new  execution.  No.  4  of  process,  repels  the  first  preliminary 
defence ;  allows  the  former  execution  to  be  withdrawn  from  process ;  finds 
that  this  action  of  reduction  is  excluded  by  the  proceedings  which  took  place 
in  the  process  between  the  parties,  in  which  the  decree  obtained  by  the  late 
John  Stain  ton  against  the  pursuer  was  produced  and  sustained  as  a  valid  de- 
cree by  a  final  decree  of  13th  November  1849,  which  has  not  been  brought 
under  reduction :  Therefore,  repels  the  reasons  of  reduction,  and  assoilzies 
the  defender  from  the  conclusions  of  the  libel,"  with  expenses. 

Scott,  and  Pattison,  for  the  pursuer,  contended  that  the  case  was  out  of  shape* 
The  Lord  Ordinary,  after  repelling  the  preliminary  plea,  should  have  ordered 
the  production  to  be  satisfied. 

Mackenzie,  for  the  defender,  was  not  called  on. 

The  Court  adhered  to  the  interlocutor  of  the  Lord  Ordinary,  in  so  far  as  it 
repelled  the  preliminary  plea ;  but  quoad  ultra  recalled  the  said  interlocutor  in 
hoc  statu ;  and  remitted  to  the  Lord  Ordinary,  reserving  the  question  of  ex- 
penses. 

./.  Leishman,  W.S.,  Pursuer's  Agent. 

/.  Walla,  S.S.C.,  Defender's  Agent.  (J.  S.  M.) 
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GIBSON  V.  EWAN.  No.  64. 

Proof-^lmpUed  Renunciation  of. — Where  an  iuterlocutor,  of  consent  remitting  to  an  ac- 
eonntant,  bore  to  be  '*  with  the  yiew  of  finally  dUpoaing  of  the  caase,"  and  the  parties  had 
taken  a  diligence  against  haven,  bat  had  not  applied  for  a  proof  by  parole,  and  afterwards 
on  reclaiming  erayed  to  be  allowed  additional  proof: — Proof  refused  on  the  ground  that 
they  mast  be  held  to  have  renounced  probation. 

Intromission — Eviiknc^— Indorsation, — The  defender,  in  an  action  of  count  and  reckon- 
ing for  alleged  intromissions  with  the  funds  of  a  deceased  testator : — Heid  not  liable  to  ac- 
ooant  for  sums  drawn  from  the  bank-account  of  the  deceased,  where  the  only  evidence  of 
intromisnon  was  the  indorsation  of  deposit-receipts,  sometimes  by  the  defender  singly, 
somedmea  jointly  with  the  deceased. 

Intromission — Evidenee-^Havers^^Deposition  of. — ^Where  the  wife  of  a  defender,  when 
examined  as  a  haver,  deponed  to  the  receipt  of  a  bill  for  L.50  by  the  defender — Held  that 
this  deposition  was  .only  for  the  purpose  of  recovering  and  tracing  documents,  and  could  not 
be  read  in  proof  of  the  receipt  of  L.50  by  the  defender,  so  as  to  render  him  liable  therefor. 

This  case,  which  was  previously  partly  advised  {antey  p.  49),  was  again  igt  Division. 
called  to-day,  the  pursuers  having  lodged  the  minute  which  they  had  been  Dec.  11.  1852. 
then  appointed  to  do  before  answer,  stating  the  averments  which  they  pro-    .  '^-''^"^ 
posed  to  make  the  subject  of  a  proof.     The  Court,  however,  finding  that  the  j^wan"  ^ 
interlocutor  before  referred  to,  of  consent,  remitting  the  allegations  concern- 
ing the  fuixdtore  to  an  accountant,  bore  to  be  '^  with  the  view  of  finally  dis- 
posing of  the  case,''  a  circumstance  they  had  not  observed  at  the  previous  ad- 
vising, held  this  to  imply  a  renunciation  of  farther  probation,  and  refused  the 
offer  of  proof  altogether. 

Seottj  and  Ae  SoUoUor^GtMral  {Neaves,)  for  the  pursuers,  now  argued,  that  the 
defender  was  liable  to  account  for,  (1.)  Certain  sums  belonging  to  the  deceased, 
uplifted  firom  bank  by  the  defender,  conform  to  deposit-receipts,  some  of  which 
were  indorsed  by  the  defender  alone,  and  some  by  the  deceased  and  the  de- 
fender. 

Patton^  for  the  defender,  maintained  that  these  sums  were  drawn  by  him 
merely  as  a  hand,  and  must  be  presumed  to  have  been  immediately  accouivted 
for  to  the  deceased  himself^  who  was  unable  to  transact  his  own  bank  business, 
and  more  particularly  as  the  deceased,  though  he  lived  many  years  afterwards, 
never  made  any  complaint  of  a  short  accounting. 

The  pursuers  in  reply :  There  is  no  proof  that  the  defender  had  acted  as  a 
hand.  Besides,  even  if  he  had  acted  as  such,  he  was  not  in  the  position  of  a 
servant  or  clerk,  but  rather  of  a  factor,  who  must  instruct  his  accounting  by 
vouchers. 

The  CouBT  held,  that  the  circumstances  of  the  case  did  not  infer  liability 
to  account,  the  presumption  being,  that  the  defender  had  acted  for  behoof 
of  the  deceased,  and  had  accounted  at  the  time. 

(2.)  A  sum  of  L.50  admitted  to  have  been  received  by  the  defender,  but 
alleged  by  him  to  have  been  repaid.  The  only  evidence  of  this,  besides  the 
defender's  own  admission,  was  the  deposition  of  his  wife,  when  examined  as  a 
haver,  who  deponed  lo  the  receipt  of  a  bill  for  this  amount  by  the  defender. 

The  Court  held,  that  the  deposition  of  a  haver  was  only  for  the  purpose  of 
recovering  and  tracing  documents,  and  could  not  be  used  in  proof  of  the  re- 
ceipt of  the  som  in  question,  not  being  properly  a  part  of  the  case  at  all. 
The  defender's  admission  nrast  therefore  be  taken  with  its  qualification. 
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Be^l.  1852.     The  Court  "  find  that  the  pursuer  is  precluded  from  now  incdsting  to  be 
p./"^  allowed  a  proof  of  the  averments  made  in  said  minute  .  .  .  refuse  the  prayer 

Ewan.  of  the  reclaiming  note,  and  adhere  to  the  interlocutor  of  the  Lord  Ordinary 

reclaimed  against :  Find  the  defender  entitled  to  additional  expenses/'  &c. 

James  Bayne^  S.S.C,  Purauer's  Agent. 

Bridges  and  Macqueen,  W.S.,  Defender's  Agents.  (J.  S.  M.) 

No.  65.  POOR  DAVID  PHILIP  v.  DIXON. 

ExpenseB-^Damages^- Tender. — Where  the  pursuer  had  accepted  a  judicial  tender  of 
damages,  and  expenses,  the  Court,  in  considering  the  Auditor^s  report,  allowed  the  expense 
of  consulting  counsel  as  to  whether  such  tender  should  be  accepted. 

See  ante,  vol.  i.  p.  990. 

1st  Division.       This  case  now  came  before  the  Court  on  the  Auditor's  report.     The  par- 
Dec.  U.  1852.  suer  had  accepted  a  judicial  tender  of  damages  and  expenses,  and  in  taxing 
T^''^^      the  account  of  the  latter,  the  Auditor  had  reserved  for  the  opinion  of  the  Court, 
Dixon.  the  question  as  to  whether  the  expense  of  consulting  coupsel,  on  the  pro- 

priety of  accepting  the  tender,  ought  to  be  included. 

• 

WUsonj  for  the  pursuers,  submitted  that  such  expense  ought  to  be  allowed. 
Pattony  for  the  defender,  objected.      It  was  a  matter  extnyudicial,  and 
therefore  not  good  against  the  defender  as  a  matter  in  the  cause. 

The  Court  thought  the  fee  ought  to  be  allowed.  This  was  not  a  matter 
altogether  extrajudicial,  and  the  rule  ought  rather  to  be  to  encourage  parties 
to  take  advice  at  sach  an  important  stage  of  the  proceedings.  It  was  a  ques- 
tion of  prudence,  as  to  which  a  party  was  entitled  to  be  advised  by  his  counsel. 

Hew  H,  Cnchton,  W.S.,  Pursuer's  Agent 

Walker  and  MelviUe,  W.S.,  Defender's  Agents.  (R.  S.) 


No.  66.  MCGREGOR  v.  DOBIE. 

6  and  7  Will  IV,,  c.  66,  stc,  16—2  andZ  Vict.,  c.  U^-CessioSequestration'-Decree.^ 
Where  a  party  obtained  a  cessio  and  his  estate  was  afterwards  sequestrated — Ileldy  in  a 
competition  between  the  trustee  in  the  cessio  and  the  trustee  under  the  sequestration,  as 
'  to  the  balance  of  a  policy  of  insurance  effected  on  the  life  of  the  bankrupt,  that  the  decree 
in  the  cessio  not  containing  a  decemiture,  was  not  available  as  a  statutory  assignation, 
and,  therefore,  that  the  trustee  in  the  sequestration  had  a  preferable  claim. 

Ist  Division.  This  was  an  advocation  from  the  Sheriff  of  Inverness-shire,  before  whom 
Dec.  14.  1852.  the  case  originated  in  a  process  of  multiplepoinding  brought  by  the  National 
M'Grc'or  v.  ^^^^  ^^  Scotland,  the  fand  in  medio  being  a  sum  of  money  arising  from  a 
Dobie.  policy  of  insurance  effected  on  the  life  of  the  late  Mr  Dugald  M'Lachlan, 

some  time  Sheriff-substitute  of  the  Long  Island  District  of  Invemess-shire. 
In  1844,  Mr  M'Lachlan  sued  a  process  of  cessio  bononmi  in  the  Sheriff-Court  of 
Invemess-shire,  and  obtained  decree  thereon.  In  this  process,  Mr  James  Dobic 
was  appointed  trustee  for  the  creditors,  but  on  the  7th  March  1845  a  meeting 
of  the  creditors  was  held,  at  which  he  resigned  the  office,  and  another  party  was 
appointed  in  his  room.  The  regularity  of  this  proceeding,  however,  having 
been  questioned,  another  meeting  of  the  creditors  was  held  on  the  23d  Decem- 
ber 1848,  when  Mr  Dobie,  with  their  consent,  resumed  the  office  of  trustee. 
Mr  M'lAchlaD,  the  bankrupt,  died  in  April  1849.     An  insurance  had  been 
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effected  on  bis  life  for  L-IOOO,  increased  bj  bonnses  to  L.1400,  but  the  policy  Dec.  14. 1852. 
having  been  assigned  in  security  of  a  debt  of  about  L.600,  a  balance  of  be-      ""-^v^-^ 
tween  L.700  and  L.800  became,  on  M'Lachlan's  death,  available  to  his  ere-  ©obi^^^'  ^' 
ditors.    This  balance  was  ultimately  paid  in  March  1850  to  Mr  Dobie,  as 
trustee  for  the  cessio  creditors,  and  of  that  balance  the  fund  in  medio  princi- 
pally consisted.     On  the  8th  IVIay  1 850  the  estate  and  effects  of  M'Lachlan 
were  sequestrated  under  the  Bankrupt  Act,  2  and  3  Victoria,  cap.  41,  and  in 
this  situation,  the  competing  parties  for  the  fund  were  Mr  Dobie,  trustee  under 
the  cessio,  and  the  advocator,  Mr  McGregor,  who  was  appointed  trustee  in 
the  sequestration. 

The  Sheriff-substitute  (Fraser)  sustained  the  claim  of  Dobie,  and  ranked 
and  preferred  him  to  the  fund  tn  medio ;  whereupon  M'Gregor  advocated. 

DonaMaofii  and  Moncreiff\  for  the  advocator,  maintained  that  the  interlocutor 
of  the  Sheriff  contained  no  decemitare^  that  the  decree  was  therefore  informal, 
and  not  available  to  effect  an  assignation  under  the  statute. 

Eraser^  and  Deas^  were  for  the  respondents. 

The  Lord  Ordinary  (Rutherfurd)  pronounced  the  following  interlocutor : — 
'^  In  respect  that  there  was  no  conveyance  by  the  bankrupt  to  the  claimant, 
James  Dobie,  as  trustee  under  his  cessio,  and  that  no  decree  was  pronounced, 
which,  under  the  Statute  6  and  7  Will.  IV.,  cap.  56,  sec.  16,  could  operate 
as  a  conveyance,  remits  to  the  Sheriff  to  recall  the  interlocutor  complained 
of;  to  repel  the  claim  of  the  said  James  Dobie,  as  trustee  for  the  cessio  cre- 
ditors of  the  deceased  Dugald  M'Lachlan ;  to  sustain  the  claim  of  James 
McGregor,  as  trustee  on  the  sequestrated  estate  of  the  said  Dugald  M^Lach- 
lan ;  and  to  rank  and  prefer  the  said  James  McGregor,  as  trustee  foresaid,  to 
the  whole  fund  in  medio,  and  to  decern  in  his  favour  in  the  preference,  and  for 
payment  accordingly — reserving  all  claims  of  preference  by  any  of  M'Lach- 
lan*s  creditors  to  be  made  effectual  under  the  sequestration,  as  accords ;  and 
to  grant  warrant  to  authorize  and  ordain  the  British  Linen  Company  to  make 
payment  to  the  said  James  McGregor,  as  trustee  foresaid,  of  the  sum  of 
L.866  :  19  :  3  stfirling,  being  the  amount  of  said  fund  in  medio,  deposited  in 
the  branch  of  the  said  British  Linen  Company's  Bank  at  Fort- William,  in 
terms  of  the  interlocutor  of  the  Sheriff,  of  date  the  5th  of  June  1851,  with  the 
bank  interest  that  has  accrued,  or  shall  accrue  thereon,  since  the  date  of  said 
consignation,  and  until  payment ;  and  to  ordain  the  clerk  of  Court  to  deliver  up 
the  deposit-receipt  accordingly ;  and  to  find  the  claimant,  James  Dobie,  liable 
in  the  expenses  incurred  by  the  said  James  McGregor  in  the  competition, 
and  decerns :  Finds  the  respondent  liable  to  the  advocator  in  the  expenses 
incurred  in  this  Court,  and  remits  the  account  thereof,"  See. 

To  this  interlocutor  his  Lordship  added  a  note,  in  which  he  observed: 
The  advocator's  title  is  not  disputed ;  and  his  appointment  under  the  statute 
gives  him  plainly  a  right  to  the  whole  property  of  the  bankrupt.  But  the 
respondent  contends  that  M^Lachlan  had  been  already  divested  of  the  policy 
of  insurance,  and  that  the  policy,  and  the  sums  due  under  it,  stood  vested  in 
him,  the  respondent,  for  the  benefit  of  the  creditors  at  the  time  of  the  cessio, 
and  was  no  longer  tn  bonis  of  the  deceased,  or  liable  to  be  carried  by  his 
sequestration.     He  founds  this  plea,  not  on  any  actual  assignation  by  the 
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Pec.  14. 1852.  bankrupt,    but  on  the  proceedings  under  the  cessio,  more  especially  his 

^,  ^r^^^'"^      appointment  as  trustee,  and  on  the  statute  6th  and  7th  WiUiam  IV..  c.  56, 
McGregor  v,       ^'^  ^.  ,  .   .    .      ,  .....,, 

Dobie.  ^c.  16.     There  are  many  other  points  id  the  case  which  it  might  be  neces- 

sary to  consider,  if  the  Iiord  Ordinary  was  inclined  to  adopt  the  view  of  the 
respondent,  but  to  which  he  thinks  it  unnecessary  at  present  to  advert  more 
particularly. 

The  statute  referred  to  by  the  respondent  gives  the  effect  of  assignation  to 
decree  pronounced  in  a  cessio ;  and  that  assignation,  as  being  both  statutory 
and  judicial,  would  not  require  intimation  to  complete  it.  But  it  is  the  decree 
in  the  cessio  that  is  to  operate  as  a  conveyance ;  and  the  Lord  Ordinary, 
looking  to  the  proceedings  before  the  Sheriff,  finds  nothing  which  is  either 
technically  or  in  substance  a  decree  satisf3ring  the  requirements  of  the  statute. 
Ue  does  not  merely  proceed  upon  this,  that  the  Sheriff's  interlocutor  has  a 
finding  only  but  no  decerniture,  although  he  is  inclined  to  think  that,  in  order 
to  constitute  a  decree,  the  judgment  must  contain  a  decerniture,  and  be 
capable  of  being  extracted.  But  the  objection  goes  much  deeper.  There  is 
nothing  in  the  proceedings  before  the  Sheriff  amounting  to  the  decree  re- 
quired by  the  16th  section  of  the  Act.  There  is  simply  an  interlocutor  con- 
taining conditional  and  preparatory  findings.  The  Sheriff  has  not  granted  the 
cessio;  and  it  would  have  been  quite  competent, — assuming  that  interlocutor 
to  have  become  final, — to  have  terminated  the  proceedings  by  decree  refusing 
the  cessio,  if  the  bankrupt  had  failed  to  grant  a  conveyance  upon  requisition 
from  his  creditors,  or  otherwise  to  fulfil  the  conditions.  The  Lord  Ordinary 
thinks  the  decree  referred  to  in  the  Act  of  Parliament  must  be  a  completed 
procedure;  and  he  understands  that  in  a  process  of  cessio  carried  through  in 
this  Court,  the  process,  whatever  may  have  been  the  interlocutory  proceed- 
ings, always  terminates  in  decree, — and  a  proper  technical  decree, — either 
granting  or  refusing  the  cessio. 

The  Lord  Ordinary  has  felt  the  case  so  clear  on  this  view,  that  he  has 
thought  it  unnecessary  to  go  further  into  it. 

Of  course,  the  trustee  on  the  sequestrated  estate  can  only  take  the  fund  in 
mediOy  subject  to  any  preference  which  may  have  been  acquired  by  other  credi- 
tors. The  Lord  Ordinary  has  no  idea  that  the  creditors,  before  the  application 
for  the  cessio,  can  found  any  preference  upon  the  proceedings  under  it ;  but  in 
the  circumstances  of  the  case  he  has  thought  it  right  to  insert  a  general  re- 
servation. 

Dobie  reclaimed,  but  the  Court  unanimously  adhered. 

John  WaUs,  S.S.C.,  Defender's  Agent. 

L*  Mackintosh^  S.S.C.,  Parsaer*s  Agent.  (E.  S) 


M*COWAN  V.  WRIGHT. 

No,  67.  Agent  and  Client — Confidentialitif — Privilege— Act  1621 — Conjunct  and  Confident. — Letters 
passing  between  agent  and  client,  in  relation  to  the  effecting  of  a  preference  in  favour  of 
the  latter  orer  the  estate  of  a  bankrnpt,  infraudem  of  other  creditors,  held  not  to  be  pro- 
tected on  the  pleas  of  confidentiality,  in  a  reduction  under  the  Act  1621,  and  at  common 
lav. 
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This  was  a  reduction  of  certain  deeds  in  the  defender's  fayour,  under  the  2d  IJiyisioa. 
8tatatel621,  c.  18,  and  at  common  law.    The  pursuer  is  trustee  on  the  seques- £)ec  u.  1852. 
trated  estate  of  James  Howie,  and  the  defender  is  brother-in-law  of  the  bank-      ^^^y^^ 
mpt.    The  issues  prepared  in  the  cause  were  as  follows  :  (admitting  the  se-  M'Cowan  v. 
questration  of  Howie,  on  or  about  4th  March  1848,  the  execution  of  the  deeds '^"^*' 
under  reduction  at  their  respectiTe  dates,  and  that  the  defender  is  brother-in- 
law  to  Howie.)     ^*  Ist,  whether  the  said  deeds  and  writings,  or  any  of  them, 
were  granted  bj  the  said  James  Howie,  to  and  for  behoof  of  the  defender,  his 
brother-in-law,  a  conjunct  and  confident  person,  without  true,  just,  and 
neeesaary  cause,  and  to  the  hurt  and  prejudice  of  prior  creditors  of  the  said 
Jamea  Howie :"  2d,  ^  whether  the  said  deeds  and  others,  or  any  of  them, 
were  granted  by  the  said  James  Howie,  in  fiivour  of  the  said  defender,  frau- 
dulently, to  disappoint  the  legal  rights  of  the  said  creditors  ?"    A  commission 
and  diligence  was  granted  against  the  defender's  Edinburgh  agent,  as  a  haver, 
for  the  recovery  of  various  documents,  tending  to  throw  light  upon  the  case. 
The  haver  objected,  on  the  ground  <^  confidentiality,  to  produce  certain 
letters  from  the  defender  to  Mr  Montgomerie,  of  the  firm  of  Montgomerie  and 
Fleming,  writers  in  Glasgow,  with  answers  from  Mr  Montgomerie  to  the  de- 
fender.   The  Commissioner,  Mr  Jamieson,  Sheriff-substitute  of  Edinburgh, 
sustained  the  objection,  and  the  pursuer  appealed  to  the  Court.    The  Court, 
before  disposing  of  the  appeal,  remitted  to  the  Commissioner,  who  had  read 
the  letters,  ^  to  report  specially  to  the  Court,  the  parties  between  whom  they 
passed,  the  dates  and  places  at  which  they  were  severally  written,  and  far- 
ther, to  report  specially  whether  the  said  letters  to  the  obtaining  and  pre- 
paration of  the  deeds  under  reducti<Hi,  or  any  similar  deeds,  and  to  the  state 
of  the  bankrupt's  affairs,  and  the  defender's  interest  in  the  same,  at  and  prior 
to  the  execution  of  the  said  deeds,  and  whether  the  confidentiality  to  which 
the  deliverance  of  the  Commissioner  refers,  is  confidentiality  in  regard  to  the 
execution  of  the  said,  or  similar  deeds,  and  as  between  agent  and  client  at  the 
date  thereof  as  in  reference  to  legal  proceedings  then  threatened  or  expected; 
the  Oommissioner  to  have  in  view,  that  the  object  of  the  remit  is  to  enable 
the  Court  to  have,  if  possible,  all  the  materials  for  disposing  of  the  objection 
to  which  the  appeal  relates,  without  reading  the  letters  themselves ;  but  if  the 
Commissioner  thinks  that  a  knowledge  of  the  actual  contents  of  the  letters  is 
necessary  to  enable  the  Court  to  form  an  opinion,  he  will  so  report,  or  will 
give  such  a  view  of  the  nature  of  the  correspondence  as  he  thinks  necessary, 
and  can  frame  without  disclosure  of  the  matter  which  he  holds  to  be  pro- 
tected." 

The  Commissioner  reported  that  there  were  twenty-nine  letters — three  to 
the  firm  of  Montgomerie  and  Fleming,  sixteen  to  Mr  Montgomerie,  and  ten  by 
him  to  the  defender,  and  stated  their  dates,  which  were  all  between  1st  March 
and  23d  July  1847.  That  they  related,  with  one  exception,  to  the  obligations 
incurred  by  the  bankrupt  to  the  defender — ^his  means  of  discharging  them 
—and  generally,  the  state  of  his  affairs,  and  the  defender's  interest  therein, 
both  before,  at,  and  subsequent  to,  the  execution  of  the  deed  sought  to  be 
redaced.  That  several  of  the  letters  related  to  other  business,  but  all  con- 
tained matters  connected  with  the  defender's  claims  on  the  bankrupt.  More 
particularly,  the  defender's  letters  were  filled  with  statements  in  regard  to  the 
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Dec  14. 1852.  origin  of  his  connection  with  the  banknipt,  the  bankrupt*8  misemployment 
s.i^Y^^      of  the  defender's  funds,  and  the  manner  in  which  the  latter  had  been  deceived 
M'Cowan  v.    by  the  bankrupt's  misrepresentations.   That  the  defender  frequently  referred  to 
Wright.  ^Q  bankrupt's  promises  of  payment  of  the  debt  due  to  him,  and  reiterated  his 

anxiety  to  get  himself  secured  against  the  consequences  of  the  bankrupt's 
mismanagement,  and  rash  speculations  in  railway  stock.  That  he  gave  in- 
structions to  his  agent,  in  reference  to  these  matters,  and  made  inquiries  in 
regard  to  the  progress  of  the  measures  adopted,  in  order  to  pay  or  secure  the 
debt  due  to  him  by  the  bankrupt  That  ten  of  these  letters  were  marked 
*''  private  and  confidential." — That  the  letters  of  the  agent  contained  bis  pro- 
fessional advice  on  the  state  of  matters  between  the  parties,  to  the  bankrupt's 
desire  to  discharge  his  obligations  honourably,  and  to  the  progress  of  the 
measures  adopted  by  the  agent  in  fulfillment  of  his  client's  instructions. 

BrouHj  with  whom  Mona'cifj  for  the  pursuer,  now  maintuned,  that,  on  the 
insight  given  by  the  Commissioner's  report,  into  the  contents  of  these  letters, 
they  were  not  protected  by  confidentiality.  No  doubt,  they  were  between 
agent  and  client,  but  the  client  was  now  accused  of  a  fraud,  and  his  comma- 
nications  with  his  agent,  in  order  to  obtain  his  assistance  to  that  fraud,  were 
not  protected.     M^Leod  v.  M^Leod^  M.  16,744  ;  Keith  v.  Bunyany  26th  Nov. 

1842. 

P.  FroBer^  with  whom  Deas  and  Penney^  argued  for  the  defender,  that  the 
fraud  here  alleged  was  not  a  fraud,  either  morally  or  in  the  sense  in  which 
the  word  is  used  in  criminal  law.  It  was  merely  a  civil  fraud,  by  which  one 
creditor  attempted  to  obtain  a  preference  over  the  others,  reducible,  no  doubt, 
under  a  statutory  enactment,  but  not  morally  evil,  or  punishable  as  a  crime* 
The  communications  of  a  client  with  his  agents  to  obtain  advice  in  regard  to 
Buch  a  matter,  were  confidential,  and  protected  as  such.  Chreenough  v.  (rtu- 
kell,  Mylne  and  Keen,  pp.  102-3 ;  Lumsdaine  v.  Balfour^  Idth  Nov.  1828 ; 
Greenleaf  on  Evidence,  v.  i.,  p.  304,  et  seq. ;  Chromack  v,  Heaihcoie^  ii.  Brod. 
and  Bing.,  p.  4  ;  Rohaon  v.  Kemp^  5  Espinasse,  p.  4  ;  Turquhard  v.  Knight^  2 
Meeson  and  Welsby,  194 ;  Lady  Bath  v.  Johnstone,  12th  Nov.  1811,  F.  C; 
Scott  v.  Napier,  M.  358.  At  all  events,  under  these  issues,  the  letters  in 
question  could  not  be  got  at,  for  the  fraud  there  referred  to  was  on  the  part 
of  Howiethe  grantor,  not  the  defender,  the  grantee  of  the  deed. 

The  Lord  Justice-Clerk  observed,  that  the  proceedings  libelled  amounted 
to  a  fraud,  both  at  common  law  and  under  the  statute,  and  therefore  to  a 
moral  wrong.  The  statute  gave  the  creditors  the  right  to  the  motives  of  the 
interfering  creditor,  if  "  conjunct  and  confident,"  and  directed  the  old  punish- 
ment of  in&my  against  *'  all  who  shall  give  counsel  and  wilful  assistance  unto 
the  saids  bankrupts."  Letters  passing  between  the  conjunct  and  confident 
person  and  his  professional  adviser,  in  connection  with  the  contemplated  fraud, 
were  of  the  very  marrow  of  the  necessary  inquiry,  and  certainly  not  privi- 
leged. He  would  propose  that  the  whole  letters  be  remitted  to  Lord  Wood 
to  examine  and  select  such  as  were  relevant  to  the  question  at  issue. 

Lords  Murray  and  Wood  concurred,  the  former  observing,  that  these 
were  communications  between  a  party  and  his  legal  adviser  in  regard  to  the 
best  mode  of  perpetrating  an  alleged  fraud,  and  very  different  from  consulta- 


No.  G8.  COURT  OF  SESSION.  123 

tions  in  regard  to  his  defence  against  an  accusation  of  it,  or  in  regard  to  a  Dec.  U.  1852. 
pending  or  threatened  suit.   On  public  grounds  the  latter  were  protected,  but      ^"'"y^*^ 
the  principle  did  not  apply  to  the  former,  M*Cowaa  v- 

''  Having  considered  the  report  of  the  Commissioner,  sustains  the  appeal ;  ^^ 
alter  the  deliverance  pronouDced  bj  him ;  ordain  the  documents  referred  to 
in  the  report  of  the  Commissioner,  and  called  for  by  the  specification  against 
hayers,  to  be  produced  under  seal,  and  transmitted  to  Lord  Wood ;  and  remit 
to  and  request  Lord  Wood  to  examine  the  same,  and  to  order  production  of 
all  such,  or  sack  extracts  from  the  same,  as  shall  appear  to  his  Lordship  to 
fall  within  the  principle  of  the  judgment  of  the  Court,  altering  the  deliverance 
of  the  Commis^oner." 

Thomas  Sprat^  W.S.,  Pnrstter*s  Agent. 

Andrew  Banar,  W.S.,  Defender's  Agent.  <W.  H.  T.) 


M*KELLAK  v.  MTARLANE.  No.  68. 

WageSj  ParfeUiire  of,  bif  Ma»ter  of  Vessd^^Contract,  Non'tn^lement  of, — ^The  niMter  of 
»  ship  banng  \teea  dismissed  for  dronkenness,  and  re-instated  on  condition  of  having  no 
spirits  on  board,  violated  this  condition,  and  wjis  fireqaently  dmnk  dnriag  the  voyage  ;—Held 
that  he  thereby  forfeited  his  wages  firom  the  time  of  his  violation  of  the  condition,  although 
he  brought  the  vessel  in  safety  to  the  end  of  her  voyage. 

The  pursuer  was  master  of  a  ship  belonging  to  the  defender,  on  a  voyage  2d  Diyision. 
from  Greenock  to  Trinidad  and  back,  and  raised  the  present  action  in  the  Dec  li.  1862. 
Sheriff-Court  of  Eenfrew  for  an  unpaid  balance  of  his  wages.     The  defender     ^-^y^*^ 
resisted  payment,  on  the  ground  that  the  defender  had  so  violated  his  engage- ^'K^U^  v- 
meat  by  drunkenness  during  the  voyage  as  to  forfeit  all  claim  to  wages.  That       ^     ^ 
in  particiilar,  on  the  homeward  voyage,  he  had  introduced  a  large  quantity  of 
whisky  on  board,  contrary  to  express  orders  given  by  the  defender  on  re-in- 
stating Ixim  in  office  after  a  temporary  dismissal.     The  charges  of  drunken- 
ness were  indignantly  denied  by  the  pursuer.     A  proof  was  led,  and  the 
Sheriff-substitute  decerned  for  the  pursuer.   The  Sheriff^  however,  altered  this 
finding,  and  assoilzied  the  defender.     The  pursuer  then  advocated,  and  an 
interlocutor,  substantially  in  his  favour,  was  pronounced  by  the  Lord  Ordi- 
nary (Colonsay). 

The  defender  now  reclaimed ;  for  whom  appeared  Hector, 
0.  Young  J  for  the  pursuer. 

It  is  unnecessary  to  enter  upon  the  details  of  the  evidence,  as  the  import- 
ance of  tlie  case  depends  entirely  upon  the  principle  of  law  applied  by  the 
Court  to  the  facts  which  they  held  to  be  proven ;  in  particular,  in  rejecting 
the  pursuer's  plea,  that,  even  assuming  that  he  took  spirits  on  board  for  the 
homeward  voyage,  contrary  to  express  order,  and  assuming  that  he  was  fre- 
quently unfit  for  duty  during  that  voyage,  still,  the  vessel  having  under  his 
guidance,  performed  her  voyage  in  safety,  he  was  to  be  held  entitled  to  his 
wages. 

The  whole  import  of  the  decision  will  be  best  gathered  from  the  following 
interlocutor,  which  was  pronounced  by  the  Court,  (Lord  Murray  differing). 

"Alter  the  interlocutor  of  the  Lord  Ordinary,  except  in  so  far  as  it  advocates 
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Dec.  14. 1862.  the  cause,  find  in  point  of  fact,  that  after  repeated  charges  had  heen  made  by 
^'■'Y^^      the  defender,  the  oiV^ner  of  the  Clydesdale,  of  drunkenness  and  habits  of  in- 

M*FOTlaJae*  temperance  against  the  pursuer,  the  master  of  the  said  ship,  while  the  vessel 
was  at  Trinidad,  and  various  ports  of  that  island,  founded  on  recurrences 
which  called  for  such  warnings,  the  pursuer  was  at  last  dismissed  from  hiB 
situation  as  the  master  of  the  said  ship,  from  which  he  had  been  sent  back  to 
Fort  of  Spain  some  days  before,  on  the  2l8t  April,  by  a  letter  from  the  owner 
of  that  date,  which  letter  stated  expressly  the  grounds  of  dismissal  to  be 
frequent  intemperance,  notwithstanding^  repeated  warnings  as  to  the  steps 
which  the  owner  would  be  compelled  to  take :  Find  that  though  the  pursuer 
was  allowed  to  be  on  board  the  vessel  for  some  days  on  a  cosusting  voyage 
thereafter,  he  was  not  allowed  to  act,  and  did  not  act  as  master,  or  take  any 
charge  of  the  ship,  but  submitted  to  the  footing  on  which  he  was  placed  by 
the  owner  as  no  longer  master  of  the  ship  :  Find  that  the  wages  claimable  by 
the  pursuer  are  admitted  to  be  due  to  him  up  to  the  day  when  he  was  sent 
out  of  the  ship  back  to  Port  of  Spain,  and  that  he  was  replaced  without  penalty 
of  forfeiture ;  the  wages  may  be  held  to  run  from  said  2l8t  April  to  8  th  May, 
when  entrusted  with  the  ship  for  the  voyage  home :  Find  that  soon  thereafter 
the  owner  did  allow  the  pursuer  to  resume  his  position  of  master,  and  to 
take  charge  of  the  ship  on  her  voyage  back  to  Greenock :  Find  that  as  the 
condition  on  which  the  owner  so  allowed  the  pursuer  to  resume  charge  as 
master,  he  made  a  peremptory  order,  before  coming  home  himself  in  the  Mail 
Packet,  that  no  spirits  whatever  were  to  be  on  board  during  the  voyage  home, 
that  the  spirits  in  the  ship  were  thrown  overboard,  and  orders  given  to  the 
pursuer  and  whole  crew  that  none  were  to  be  on  board,  and  orders  to  the 
same  effect  were  given  to  the  ship's  agents  at  Port  of  Spain,  with  directions  to 
prevent  the  pursuer  taking  any  spirits  on  board,  and  authority  to  dismiss  the 
pursuer,  if  he  thwarted  the  agents,  or  again  became  unsteady  :  Find  that  such 
orders  were  read  to  the  pursuer  in  the  office  of  the  agents :  Find  that  in  direct 
violation  of  the  said  orders  and  condition,  and  immediately  after  the  owner 
sailed  in  the  Mail  Packet,  the  pursuer,  before  leaving  Port  of  Spain,  did  take 
spirits  on  board,  and  employed  the  chief  officer  of  the  ship  to  obtain  the  same, 
in  direct  breach  of  discipline  and  duty :  Find  that  the  pursuer,  on  several 
occasions,  drank  said  spirits  with  said  mate  :  Find  that  for  several  days  at  the 
commencement,  and  at  a  dangerous  part  of  the  voyage,  the  pursuer  was 
wholly  unable  to  perform  his  duties  as  captain  of  the  ship,  from  the  effects  of 
the  spirits  he  was  then  taking,  and  that  several  of  the  crew  obtained  some  of 
the  spirits  so  long  as  they  lasted  :  Find  that  in  point  of  law,  that  the  defender 
was  entitled  to  lay  down  any  order  which  he  thought  necessary  for  the  safety 
of  his  ship,  and  for  the  maintenance  of  discipline,  and  to  prevent  unsteadiness 
on  the  part  of  the  master,  as  the  condition  on  which  the  latter  was  again  to 
be  entrusted  with  the  charge  of  the  ship  on  the  voyage  home  :  Find  that  the 
master  was  bound  implicitly  to  obey  such  order  :  Find  that  having,  as  above 
found,  in  point  of  fact,  violated  the  same,  and  committed  an  open  breach  of 
discipline  in  the  knowledge  of  the  crew,  he  has  forfeited  his  claim  on  that 
ground  on  the  homeward  voyage ;  further  and  separately,  in  point  of  law : 
Find,  that  in  respect  of  the  intemperance  above  found,  in  point  of  fact,  during 
the  homeward  voyage,  after  being  replaced  as  above,  the  pursuer  has,  on  this 
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groimd,  forfeited  his  claim  for  wages  during  the  said  voyage  :  Therefore  repel  Dec  li.  1852. 

the  reasons  of  advocation,  of  new  assoiMe  the  defender  from  the  claim  of  the 

pursuer  for  wages  from  and  after  8th  May  on  the  voyage  home,  and  decern  ;  j£tp„i^^* 

but  in  respect  that  there  remains  a  sum  of  wages  amomiting  to  L.18  :  17  :  7, 

due  to  the  pursuer  for  the  time  prior  to  the  8th  May,  fmd  the  defender  liable 

for  said  sum,  under  the  deductions  specified  in  the  interlocutor  of  the  Lord 

Ordinary,  amounting  to  L.6  :  8  :  2  ;  find  the  advocator  and  pursuer  liable  in 

the  expenses  in  this  Court  as  in  the  Sheriff-Court/' 

P.  Graham^  W.S.,  Pursuer's  Agent. 

TT.  Mwr,  S.S.C.,  Defender's  Agent.  (W.  H.  T.) 


SIR  ROBERT  MENZIES,  Bart.  v.  THE  HON.  LADY  MENZIBS.         No.  69. 

Eatail — Locality  to  Widow — Provisions  to  younger  Children, — A  locality  to  his  widow 
being  provided  by  an  heir  in  possession,  under  power  so  to  provide  a  liferent  not  exceed- 
ing one-foorth  of  the  lands  and  estate,  in  so  far  as  nnaflected  for  the  time  with  prior  life- 
rents, and  annnal-rents  of  real  debts,  and  after  dedacting  the  annoal-rents  of  personal  debts, 
^  that  do  or  may  affect  the  same  ** : — Held  that  provisions  to  younger  chUdien  were  not  to 
be  deducted  before  estimating  the  locality. 

The  estates  of  Menzies  and  Rannoch  were  possessed  by  the  late  Sir  Neil  2d  Division. 
Menzies,  under  a  deed  of  entail,  by  which  the  heirs  of  entail  were  empowered  j^ee.  15. 1852. 
as  follows  : — "  It  shall  be  leisome  and  lawful  to  the  said  heirs-male  of  my       "-nr^ 
body,  and  the  other  heirs  of  tailzie  aboye  mentioned,  to  provide  and  infeft  ^'"LJ^  Menzies 
their  wives  by  way  of  locality  allenarly,  in  competent  liferent  provisions,  the  Menzies. 
same  not  exceeding  a  fourth  part  of  the  said  lands  and  estate,  in  so  far  as  the 
same  shall  be  free  and  unaffected  for  the  time,  with  prior  liferents  and  annual- 
rents  of  real  debts,  and  after  deduction  of  the  annual-rents  of  personal  debts 
that  do  or  may  affect  the  same."    They  were  also  empowered  ^*  to  grant  bonds 
of  provifflon  to  their  children  who  are  not  to  succeed  to  the  said  tailzied  estate, 
for  payment  of  competent  provisions  to  them,  payable  and  bearing  interest 
only  after  the  granter's  death  ;  providing  the  same  do  not  exceed  three  gears' 
free  rent  of  my  said  lands  and  estate,  in  so  far  as  the  same  shall  be  free  and 
unaffected  at  the  granter's  death  by  liferents  and  annual-rents  of  real  and 
personal  debts.''     It  was  also  provided  that  children's  provisions  should  not  be 
granted  until  prior  provisions  should  in  whole  or  part  be  paid  off,  so  that  old 
and  new  together  should  not  exceed  three  years'  rent. 

In  the  exercise  of  these  powers  Sir  Neil  Menzies,  by  his  antenuptial  con- 
tract of  marriage  in  1816,  disponed  to  the  defender  in  liferent  certain  farms, 
in  which  she  was  infeft  soon  after.  In  February  1844  he  executed  a  disposi- 
tion of  locality  in  her  favour,  enlarging  these  provisions,  on  the  ground  that 
they  were  now  less  than  a  fourth  of  the  estate.  His  widow,  the  defender,  was 
infeft  in  these  lands  soon  after  her  husband's  death  in  1844. 

He  also,  in  exerci^  of  the  powers  above  mentioned,  bound  himself,  in  the 
same  contract  of  marriage  of  1816,  and  his  heirs  of  entail,  to  pay  his  children, 
other  than  the  heir  succeeding  under  the  entail,  such  a  sum  as  should  amount 
to  three  years'  free  rent  of  the  said  entailed  estates  at  the  time  of  his  decease, 
from  ^hich  time  it  was  to  bear  interest. 

In  1823  he  granted  a  bond  of  provision  corroborative  of  the  above. 
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Dec.  15. 1852.     The  present  action  was  raised  by  the  heir  now  in  possession  agunst  lite 

^^-^v*^      widow  of  Sir  Neil  Menzies,  to  have  it  fonnd  and  declared  that  "  the  legal  in- 

SirR.Menzie8tgj.ggt  Qf  j^^  provisioBS  in  favour  of  the  younger  children  of  the  late  Sir  Neil 

Meii2i^         Menzies,  which  affect  the  rents  of  the  entailed  estates  of  Menzies  and  Ban- 

noch,  and  are  payable  by  the  pursuer  as  heir  of  entail  in  possession  thereof, 

must  be  taken  into  computation  in  estimating  the  provision  by  way  of  locality 

to»  which  the  defender  is  entitled,  under  the  powers  conferred  by  the  entail." 

That  therefore  it  should  also  be  found  and  declared  that  the  locality  lands  in  which 

the  defender  is  infeft  exceeded  a  fourth  part  of  the  entailed  estates,  as  the  same 

stood  at  the  time  when  her  right  commenced,  and  that  the  provisions,  by  way 

of  locality,  claimed  by  her,  exceeds  the  provision  to  which  she  is  entitled  under 

the  powers  in  the  entail^  to  the  extent  of  one-fourth  of  the  interest  payable  on 

the  provisions  to  the  younger  children,  and  should  be  restricted  accordingly. 

That  she  should  denude  to  such  extent,  &c.  &c. 

Jio88,  with  whom  the  SoUcUor- General  (Neaves),  for  the  pursuer,  argued  that 
the  time  at  which  the  lands  were  to  be  valued  in  estimating  the  locality  to 
widows,  was  the  time  of  her  right  commencing,  that  is  to  say,  the  time  of  the 
late  Sir  Neil  Menzies'  death.  The  deed  of  locality  had  not  been  delivered, 
but  was  found  in  his  repositories ;  and  the  words  of  the  entail  were,  ^^  in  so  fiar 
as  the  same  shall  be  free  and  unaffacted  ybr  the  time,  with  prior  liferents,  &c," 
The  deeds  of  provision  to  the  younger  children  were  prior  in  date  to  the  deed 
of  locality,  and  the  provisions  were  payable  tuith  interest  from  the  death  of  the 
granter,  at  the  first  term  thereafter,  the  same  time  ajs  the  first  payment  under 
the  locality.  They  clearly  fell  imder  the  description  of  debts,  "  which  do  or 
may  affect  the  same,''  that  is,  the  estate.  They  therefore  fell  to  be  deducted 
before  computing  the  widow's  fourth.  The  children's  provisions  were  "debts," 
for  they  were  exceptions  to  the  prohibition  to  contract  debts.  It  was  not 
necessary  that  they  should  affect  the  fee  of  the  estate;  the  words  were 
general,  "  the  lands  and  estate. "  Neither  could  the  word  "debts"  be  held 
to  mean  only  the  debts  of  the  entailer  ;  if  so,  it  would  have  been  so  expressed. 
Pearson  v.  Porterfield,  17th  June  1834;  Kennedy,  11th  February  1829; 
Agnewj  24th  January  1811,  F.  C. ;  Countess  of  Glencemm  v.  Graliam  ofGrni- 
more. 

Woody  with  whom  DeaSj  appeared  for  the  defender. 

The  Lord  Justice-Clerk,  observed  that  this  case  did  not  appear  to  him  to 
depend  on  minut«  verbal  criticism  on  the  expressions,  "  lands  and  estate,  "^ 
"  affect  the  same,"  and  the  like.  No  theory  founded  on  such  criticism  would 
be  found  to  apply  with  consistency  to  the  various  parts  of  the  deed.  The 
question  might  be  decided  on  broader  grounds.  The  entailer  was  here  giving 
to  the  heirs  of  tailzie  two  powers,  the  one  to  provide  liferents  for  their  widows, 
not  exceeding  a  certain  proportion,  and  the  other  to  make  provisions  for  their 
younger  children,  not  exceeding  a  certain  number  of  years'  rent.  These 
powers  were  extremely  common,  and  the  mode  of  giving  them  were  matters 
of  familiar  style  and  practice.  So  were  also  their  limitations,  and  the  deduc- 
tions to  be  made  before  estimating  the  provisions.  They  might  be  stated  either 
in  general  terms,  as  "  all  burdens  tending  to  diminish  the  next  heir's  profits," 
or  specially.    The  present  deed  was  obviously  framed  on  the  plan  of  specially 
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mentioning  the  deductions.    No  deduction  not  mentioned  could  be  held,  by  ^®^  ^^'  ^^^' 
implication,  to  be  intended.     Had  it  been  intended  that  the  special  burden  to  ^  Z^^lC*^  . 
be  granted  in  the  very  next  sentence,  (and  therefore  prominently  before  the  ^  ^^^  i^j 
mind  of  the  granter),  should  be  deducted,  it  would  most  assuredly  have  been  Menzie*. 
specially  mentioned*     No  doubt^  a  provision  was  in  a  certain  sense,  ^^  a  debt 
which  may  afifect  the  same,''  but  not  in  its  origin  and  character,  nor  in  the 
sense  in  which  the  term  debt  is  used  in  such  deeds.     The  subsequent  state- 
ment that  no  provisions  to  children  should  be  granted,  until  prior  provisions 
of  the  same  kind  should  be  in  whole  or  part  paid  o%  shewed  that  the  effect  of 
such  burdens  was  fully  in  the  view  of  the  granter,  and  had  such  effect  been 
intended  to  extend  farther,  it  would  not  have  been  left  to  inference.    In  re- 
lation to  the  first  power,  the  children's  'provisions  held  a  place  analogous  to 
that  held  by  liferents  in  relation  to  the  second  power.     The  latter  was  spe- 
cially mentioned,  and  so  would  the  former,  if  intended.     From  these  conside- 
rations, aU  tending  to  shew  that  this  deed  was  framed  on  the  principle  of  de- 
tailed and  accurate  specification,  he  could  not  hold  that  children's  provisions 
were  to  be  deducted  in  estimating  the  widow's  locality. 

As  to  the  argument  founded  on  the  words  ^'for  the  time,"  he  saw  no  force 
in  it.  These  words  plainly  referred  to  the  actual  currency  and  receipt  of  the 
liferent  provision,  not  to  the  time  of  its  commencement. 

Lords  Cockburn,  Murray,  and  Wood,  concurred  in  holding  that  the  pro- 
visions to  children  were  not  to  be  deducted.  There  was  a  distinct  statement 
of  the  deductions  in  a  clause  plainly  not  general  but  enumerative,  and  not  to 
be  extended  by  the  Court.  These  provisions  did  not  fall  under  that  list  They 
might  be  debts,  but  not  debts  '*  affecting  the  lands  and  estate  "  in  the  sense 
here  meant. 

The  Court  pronounced  this  interlocutor  :  "  Kepel  the  first  plea  in  law  of 
the  pursuer,  and  assoilzie  the  defender  from  the  whole  conclusions  of  the  libel, 
and  decern." 

The  only  point  of  law,  therefore,  which  was  here  decided,  (but  which  ob- 
viated the  necessity  of  considering  any  other,)  referred  to  the  first  plea  of  the 
pursuer,  which  was,  that  the  provisions  to  the  younger  children  of  Sir  Neil 
Menzies  must  be  deducted  before  estimating  the  widow's  locaHty. 

Hope^  OUpfumt^  and  Machay^  W.S.,  Pnrsner^s  Agents. 

James  RoberUon,  W.S.,  Defender's  Agent.  (W.  H.  T.) 


GRAY  V.  ROBERTSON  and  MCLEAN.  No.  70. 

DwdSng-place — Execution  of  charge — Relevancy, — Averments  which  were  not  held  rele- 
vant to  infer  redaction  of  an  execution  of  charge  and  minute  of  imprisonment. 

This  was  a  reduction-improbation  of  a  charge,  and  minute  and  warrant  2d  Division, 
of  imprisonment,  which  had  been  used  at  the  defender's  instance  against  the  Dec.  15. 1852. 
pursuer.     The  chief  ground  of  reduction  was,  that  no  charge  had  been  com-  ^      ^  ^^ 
petently  served  upon  or  given  to  the  pursuer.  ertson,  &c 

The  action  in  which  the  decree  had  been  obtained  on  which  the  diligence 
proceeded,  was  for  the  aliment  of  a  bastard  child,  borne  by  the  present  defen- 
der  to  the  pursuer.  It  was  raised  in  the  Sheriff-Court  of  Lanarkshire,  in  1850, 
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Doe.  15. 1852.  and  the  summons  served  upon  him  in  a  public-house  kept  bj  him  in  Brown 
^"""y^^      Street,  Glasgow,  whieh  was  not  then  disputed  to  be  his  proper  plaee  of  resi- 

The  charge  had  been  left  for  him  at  the  same  place  in  October  1851,  but 
he  averred  in  his  record  in  the  action  of  reduction,  that  it  was  no  longer  his 
dwelling-place  or  place  of  business.  That  he  had  finally  left  it  in  April  1851. 
That  at  that  time  he  let  the  shop  to  his  brother,  who  took  possession,  and  affix- 
ed his  own  name  in  place  of  the  pursuer's.  That  he  then  went  to  Liverpool 
and  took  his  passage  in  a  vessel  for  Archangel.  That  the  vessel  was  driven 
by  storm  to  Tobermory,  where  he  left  her,  came  to  Glasgow  for  two  days,  and 
then  went  to  Arrochar,  his  native  place,  where  he  lived  with  his  mother  for  a 
short  time,  and  then  wrought  for  Mr  Pyle  of  the  Tarbet  Inn. 

The  defender  averred  that  the  pursuer  had  called  at  his  agent's  in  Glasgow, 
a  few  weeks  before  his  imprisonment,  and  that  he  then  stated  that  he  was  liv- 
ing at  his  former  place  there  with  his  brother.  The  &ct  of  his  being  at  the 
agent's  he  admitted,  but  denied  the  statement.  It  appeared  that  he  was  finally 
apprehended  for  incarceration  at  the  said  house  in  Brown  Street,  Glasgow. 

The  defenders  having  pled  that  these  did  not  amount  to  averments  relevant 
to  the  plea  of  no  competent  service  of  the  charge,  the  Lord  Ordinary  (Ander- 
son) sustained  the  relevancy. 

The  defenders  reclaimed ;  for  whom  Buchanan.     For  the  pursuer,  Ftxuer. 

The  LoBD  JusnoB-CmRK  held  that  the  action  must  be  dismissed,  on  the 
ground,  that,  by  the  pursuer's  own  showing,  the  charge  was  properly^and  legally 
served.  It  was  not  a  question  of  domicile,  or  of  jurisdiction,  but  of  the  leav- 
ing of  a  charge,  which  was  a  notice  that  the  charger  meant  to  act  upon  the 
decree  obtained.  By  his  own  showing,  he  was  leading  rather  a  wandering 
life,  and  the  messenger  had  lefl  the  charge  where  he  was  most  likely  to  get  it, 
where  he  recently  lived,  where  he  was  still  in  the  habit  of  coming,  and  where 
he  was  actually  apprehended.  It  was  the  nearest  approach  to  a  dwelling-place 
that  could  be  found. 

Lord  Cogkbuun  concurred.  Enough  of  Glasgow  still  adhered  to  him 
to  make  the  proceeding  good. 

Lords  Murray  and  Wood  concurred. 

**  Alter,  and  find  the  allegations  in  the  record  are  not  sufficient  in  law  to 
infer  reduction  of  the  execution  of  charge  libelled  on,  &c."  "  Therefore 
dismiss  the  action,  and  decern." 

John  Leishman,  W.  S.,  Pursuer's  Agent. 

John  Geflaibj,  S.S.C,  Defenders' Agent.  (W.  H.  T.) 


^^  yj  OGlLVYr.  THBEARLof  AIRLIE. 

II  and  12  VkLeap.  36,  »6C  43 — Entail  Amendment  Acir—Irritoait  Claute-^Construction, 
—Where  the  irritant  clause  of  an  entail  did  not  refer  to  **  acts  to  the  contrary  ;"— Circum- 
stances in  which  Held,  that  the  entail  was  invalid  under  the  Entail  Amendment  Act. 

Ist  Division.  This  was  a  declarator  of  freedom  from  the  fetters  of  an  entail,  executed  in 
Dec.  16. 1862. 1716,  by  David  Ogilvy,  third  Earl  of  Airlie,  of  the  lands  and  barony  of  Auch- 
^-Y"^  terhouse  and  others,  on  the  ground  that  the  irritant  and  resolutive  clauses  in 
Ogilyy  17.  Earl  the  deed  of  entail  did  not  apply  to  the  prohibitory  clause,  and  in  particular, 
o  Airlic.         ^j^.^^  jj^^^  ^.^  ^^^  apply  to  the  prohibition  against  altering  the  order  of  succes- 
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sion,  or  to  the  prohibition  against  alienations  and  sales;  and  the  pursuer  there- 1^*  l^*  ^3^^- 
fore  pleaded,  that  hj  virtue  of  the  statute,  11  and  12  Vict.,  cap.  36,  §  43, —      '^■"r^ 
the  entail  was  whoUy  invalid  and  ineffectual.  ofAiSi^  ^^ 

The  prohibitory,  irritant,  and  resolutive  clauses,  are  in  the  following  terms: — 
'*  And  in  Begarde  It  is  our  plain  Intentione  in  case  of  the  Bestitutione  of  the 
said  James  Lord  Ogilvy  our  eldest  son  or  that  he  be  found  innocent  of  what 
is  laid  to  his  charge  That  he  and  his  foresaids  shall  enjoy  and  brooke  the  saids 
lands  and  Estate  free  of  any  burden  except  debts  alreadie  contracted  or  to  be 
contracted  or  other  deeds  done  or  to  be  done  by  us  in  our  lifetime  And  that  it 
should  not  be  in  the  power  of  the  said  Mr  John  Ogilvy  our  second  son  and 
the  airs  male  of  tailzie  and  provisione  @  mentioned  by  annailzieing  or  delapi- 
dating  the  estate  or  by  contracting  debt  or  doeing  any  other  deed  to  disap- 
point the  foresaid  event  In  case  of  the  exceptione  thereof  nor  that  the  s^  Mr 
John  Ogilvy  or  any  others  of  the  heirs  of  tailzie  substitute  to  him  should  con- 
tract debt  wadset  or  dispone  or  doe  any  other  deed  whereby  the  immediat  sub- 
sequent heir  of  tailzie  and  the  other  heirs  of  provisione  may  be  any  wayes  pre* 
judged  in  the  full  and  free  successione  to  the  Lands  Earldom  Lordships  Bar- 
onies teinds  jurisdictions  her^^  bonds  and  others  hereby  dissponed  It  is  hereby 
specially  provided  and  declared  And  by  the  infeftments  to  follow  hereupon 
Be  it  specially  Provided  and  Declared  that  it  shall  be  nowise  leisume  nor  law- 
ful To  the  said  Mr  John  Ogilvy  nor  to  any  of  the  saids  heirs  male  of  tailzie 
and  provisione  to  break  loose  alter  or  infringe  the  foresaid  tailzie  and  destina- 
tione  nor  the  order  or  course  of  successione  @  written  nor  Give  Grant  sell  alie- 
nat  disspone  or  wadset  under  reversione  or  irredeemably  any  of  the  lands  Earl- 
dom Lordships  jurisdictiones  Baronies  or  others  fors*^  or  any  part  or  portion 
thereof  nor  to  burden  the  same  with  any  infefhnents  of  @  rents  or  other 
yearly  duties  less  or  more  to  be  uplifted  furth  thereof  nor  to  grant  any  rights 
of  ffeu  tacks  or  assedations  y'^of  for  small  and  inconsiderable  rents  nor  for 
any  longer  space  than  during  the  lifetime  of  the  granter  or  during  the  non- 
existence of  the  foresaid  event  of  the  said  James  Lord  Ogilvy  his  being  found 
innocent  or  he  or  the  heirs  of  his  body  their  being  Bestored  nor  to  Contract 
debts  or  soumes  of  money  nor  to  give  or  grant  bands  obliedgments  or  other 
rights  or  securities  therefor  nor  to  doe  or  Commit  any  other  fact  or  deed 
Civile  or  Criminall  by  which  the  foresaids  lands  and  Estate  or  any  part  or 
portione  thereof  may  be  apprized  adjudged  evicted  or  forfaulted  from  them 
or  any  one  of  them  or  whereby  the  order  of  Successione  in  the  terms  of  the 
tailzie  above  mentioned  may  be  anywise  hindered  diverted  frustrat  or  inter- 
rupted And  In  case  It  shall  happen  the  s^  Mr  John  Ogilvy  or  the  heirs  male 
of  tailzie  and  provisions  for^^  to  doe  and  Committ  any  such  deeds  or  Contract 
such  debts  The  same  are  hereby  declared  to  be  void  and  null  by  way  of  ex- 
ceptione or  reply  without  Declarator  and  of  no  force  Strength  nor  effect  to 
burden  or  affect  the  lands  Earldome  Lordships  Baronies  and  others  hereby 
dissponed  In  prejudice  of  the  said  James  Lord  Ogilvy  and  heirs  of  his  body 
In  case  he  be  found  innocent  or  that  he  or  they  be  Behabilitat  or  restored  as 
said  is  or  In  prejudice  of  the  subsequent  heirs  of  Tailzie  herein  specified  In 
case  thir  presents  shall  still  subsist  and  Continow  And  the  person  so  Con- 
traveening  shall  amitt  ferfeitt  tyne  and  lose  all  right  and  title  to  the  said  lands 
and  Estate  and  the  right  thereof  free  of  all  such  debts  and  deeds  shall  fall 
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Dec.  16. 1852.accresse  to  and  be  devolved  in  the  next  heir  who  should  succeed  as  if  the 
^*-**Y^*^      Gontraveener  were  naturaUy  dead  And  the  Contraveener  shall  be  obleidged 

Ogilvj  0.  Earl  tQ  denude  in  his  or  her  fitvours  omni  kahili  nuxio  and  to  make  and  grant  all 
writes  and  rights  necessar  for  that  effect  or  otherwajs  the  haill  rights  and 
infeftments  in  their  names  and  perscHis  shall  from  thencefurth  Ipso  facto  be- 
come void  extinct  and  null  be  way  of  exceptione  or  reply  without  necessity 
of  any  declarator  to  follow  thereupon  And  the  said  next  heir  may  serve  heir  to 
the  last  infeft  preceding  the  Contraveener  or  may  pursue  such  declarators  as  may 
be  found  necessary  or  use  any  other  way  or  method  that  is  formall  and  legall 
for  establishing  the  right  in  his  or  herj)erson  the  one  but  prejudice  of  the  other." 
The  Lord  Ordinary  (Rutherfurd),  *'  repels  the  defences,  finds,  decerns,  and 
declares  in  terms  of  the  conclusions  of  the  libel.  In  respect,  no  expenses  are 
demanded,  finds  no  expenses  due,  and  decerns."  His  Lordship  added  the 
following  note : — '^  A  prejudicial  question  is  raised  on  the  record,  but  was 
abandoned  at  the  debate,  and  indeed  is  obviously  ill  founded.  The  case  turns 
on  the  validity  of  the  entail. 

<*  The  Lord  Ordinary  is  of  opinion  that  the  irritant  and  resolutive  clauses  are 
ineffectual,  particularly  as  regards  Uie  prohibitions  against  altering  the  order 
of  succession,  and  alienation.  He  is  unable  to  distinguish  this  case  from  that 
of  Lang^  (16th  August  1839),  as  decided  in  the  House  of  Lords ;  that  of 
Sinclair  v.  Sinclair^  decided  in  this  Court,  26th  February  1841 ;  and  that 
of  Murray  v.  Orahamj  decided  here,  21st  January  1848,  and  in  the 
House  of  Lords,  3d  May  1849.  In  all  these  cases  the  relative  ^sueh*  was 
found  to  have  a  sufficient  antecedent  by  reference  to  the  immediately  preced- 
ing part  of  Uie  prohibitory  clause,  so  as  to  limit  its  application,  and  leave  the 
previous  prohibitions  unfenced.  A  very  ingenious  point  was  made  in  argu- 
ment by  the  defender's  counsel,  by  reading  from  the  commencement  of  the 
prohibitory  clause,  for  the  purpose  of  shewing  that  in  the  inductive  part  of 
the  clause,  the  word  '  deeds*  had  a  very  general  signification  ;  and  tiiat  if  the 
same  meaning  was  applied  to  the  word  *  deeds'  in  the  irritant  clause  that  was 
applied  to  it  in  the  inductive  part  of  the  prohibitory  clause,  the  reference  would 
be  sufficiently  broad  to  cover  all  the  prohibitions,  and  such  was  plainly  the  in- 
tention of  the  entailer.  But  this  argument  goes  a  great  deal  too  far.  It  may 
be  no  doubt  true,  that  according  to  the  principles  of  construction  applicable 
to  such  instruments,  as  laid  down  in  the  House  of  Lords  in  the  case  of  Mur- 
ray referred  to,  and  in  others  that  might  be  cited,  you  are  not  to  make  a  con- 
strained construction  against  the  natural  and  grammatical  meaning  of  the 
words,  to  limit  the  application  of  the  fettering  clauses,  and  so  cut  down  the 
entail.  But,  on  the  otiier  hand,  if  there  be  two  constructions  equaUy  gram- 
matical and  natural,  that  b  certainly  to  be  adopted  which  is  in  favour  of  fi^e- 
dom  and  against  fetters ;  and  the  mere  intention  of  the  entailer  shall  be  of  no 
effect  unless  the  expression  makes  it  directiy  operative.  In  this  instance,  the 
defenders  may  perhaps  shew,  that  according  to  one  construction,  not  unnatu- 
ral or  much  constrained,  the  entail  may  receive  effect ;  but  that  is  the  utmost. 
The  Lord  Ordinary  thinks  their  construction  not  so  natural  as  tiie  pursuer's  ; 
Ht  all  events  it  is  not  more  so ;  and  therefore  the  pursuer's  must  have  the  prefe- 
rence, being  in  favour  of  freedom,  if,  between  any  two  cases  of  constructioo^ 
the  balance  is  to  be  for  freedom,  and  against  fetters." 
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The  defender  pleaded  that  the  entul  was  good,  Talid,  and  effectual,  in  all  Dee.  16. 1852. 
its  clauses,  and  that  the  prohibitions  were  effectual  to  debar  the  pursuer  from       ^""^^^ 
obtaining  the  decree  of  declarator  sought  for.  ^f^kUe!  ^^ 

The  defender  reclaimed. 

Blackbunij  and  Hcmch/side,  for  the  reclaimer,  referred  to  the  cases  in  the 
Lord  Ordinary's  note,  and  to  Murray  ▼.  Gretg,  6  Bell's  Appeal  Gases,  440 ; 
Lord  Chancellor's  remarks  in  that  case,  p.  446,  and  to  the  case  of  Leith  Hay^ 
5  D.  347.  The  words  "  such  debts  and  deeds"  in  the  entail,  admitted  of  a 
general  inflexible  interpretation. 

Donaldson^  with  whom  the  Solicitor- General^  for  the  respondent,  main- 
tained that  the  construction  put  upon  '^such  debts  and  deeds,"  was  to  be 
found  in  those  parts  of  the  entail,  where  '^  debts  and  deeds,"  were  mentioned 
and  described. 

Lord  Pbesident.  Adopting,  as  we  must  do,  the  construction  which  the 
Lord  Ordinary  has  put  on  these  clauses,  I  think  there  can  be  no  doubt  as 
to  what  we  should  do  here,  and  even  if  we  had  doubt,  the  benefit  of  it  should 
be  given  in  &vour  of  freedom.  The  argument  for  the  defender  will  not  do. 
I  am  clear  for  adhering, 

LoBD  CuNiNOHAMifi.  I  conccivc  the  present  to  be  a  clear  case  upon  the 
authorities  which  must  be  respected  in  the  decision.  The  legal  construction 
of  the  term,  **  &cts  and  deeds,"  in  irritant  clauses,  when  in  immediate  con- 
nection and  in  juxtaposition  with  the  same  words  in  the  close  of  prohibitory 
clauses  referring  to  "  &cts  and  deeds,  civil  or  criminal,  by  which  the  lands 
may  be  apprised  or  evicted,"  &c.,  has  been  so  often  construed  to  apply  only  to 
political  and  crminal  forfeitures,  that  a  different  interpretation,  comprehend- 
ing all  the  antecedent  branches  of  the  prohibitory  clauses,  is  now  out  of  the 
question.  Indeed,  the  clause  in  the  case  of  Lang  appears  to  me  to  have  been 
plainly  more  stringent  than  the  present,  as  the  irritant  clause  in  that  instance 
began  with  the  comprehensive  words,  "  And  if  they  do  in  the  corUrary^  it  is 
declared  that  all  such  debts  and  deeds  shall  be  void,"  &c  I^ere  there  is  no 
reference  to  **  acts  to  the  contrary,"  so  that  the  judgment  pronounced  by  the 
Loi'd  Ordinary  on  the  case  is  unavoidable. 

LoKD  IvoBT  thought  that  the  case  was  somewhat  peculiar,  and  did  not 
altogether  faU  under  the  previous  authorities,  but  the  presumption  in  favour 
of  liberty  must  prevail. 

The  CouBT  adhered,  and  found  no  expenses  due  to  either  party. 

/.  and  TK  R.  Kermack^  W.S.,  Parsner's  Agents. 

George  Wedderburn^  W.S.,  Defender's  Agent.  (R.  S.) 


Petition  and  Complaint,  DAVID  KIDD  &  OTHERS  r.  THE  MAGIS-     ^^  72 
TRATES  &  COUNCILLORS  OF  ANSTRUTHER-WESTER. 

Burghy  nmnicifKd  EkctUm  in^  txcepttd from  Burgh  Beform  Act,  3  anrf4  Will  /T.,  c.  76, 
»ec.  12,  (Schedule  F,y-^Minority-^Di8franchi»ement — Uiage  ofBwgh, — Where,  under  the  sett 
of  a  burgh,  excepted  from  the  operation  of  the  Bargh  Heform  Act,  3  and  4  Will.  IV.  c. 
76,  sec.  12,  (schedole  F),  there  had  been  an  uninterrupted  usage  of  upwards  of  100  j'ears, 
to  elect  fifteen  councillors,  and  one  of  the  fifteen  elected  was  a  minor: — IJeld,{l,)  that 
the  uiiage  of  the  burgh  for  the  period  had  the  force  of  law,  and  must  regulate  the  proceed- 
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ings ;  and  (2,)  that  one  of  the  parties  elected  haying  been  a  minor,  the  election  had  been 
tndy  of  fourteen  only,  and  therefore  illegal,  nail  and  void,  and  the  burgh  diBfranchised. 

Ist.DivUion.       The  matter  embraced  in  this  petition,  (which  was  followed  hj  answers, 

Bee.  17. 1852.  replies,  duplies,  and  mutual  condescendences),  related  to  the  election  of  magis- 

^^Y^^      trates  and  councillors  of  the  royal  burgh  of  Anstruther- Wester,  which  was 

Kidd,  &c  V.    held  there  on  17th  September  1851,  which  election  the  petitioners  com- 

An^ruther.     plained  was  illegal,  in  respect  of  the  minority  of  one  of  the  councillors  elected. 

The  petition  was  founded  on  the  old  election  law,  as  regulated  by  the  Acts 

7  Geo.  IV.  cap.  16,  sec.  7 ;  16  Geo.  II.  cap.  11,  sec.  24,  and  14  Greo.  III. 

cap.  81,  sec.  1 ;  and  it  was  stated  that  the  burgh  was  one  of  those  excepted 

from  the  regulations  of  the  3  and  4  Will.  IV.  cap.  76,  sec.  12,  (Schedule  F), 

&9  to  the  mode  of  electing  the  town-councils  of  burghs,  and  that  the  election 

therefore  of  magistrates  and  councillors  of  Anstruther- Wester,  had  been  in 

use  for  upwards  of  100  years,  to  be  made  under  the  sett  of  the  said  burgh. 

It  appeared  that  Kidd  and  the  other  petitioners  were  constituent  members 
of  the  council  of  the  burgh,  and  they  now  complained  that  Daniel  Conolly, 
who  took  part  as  a  constituent  member  thereof  in  the  election  of  magis- 
trates, and  other  proceedings,  was  a  minor  at  the  time,  is  still  in  minority, 
and  will  not  attain  twenty-one  yeai*s  of  age,  till  about  February  1853 ; 
whereupon  Elidd  protested  against  the  said  election,  and  whole  proceed- 
ings thereat.  The  petitioners  therefore  prayed  the  Court  to  find  that  Conolly 
was  disqualified  either  to  be  elected  a  councillor,  or  to  take  part  in  the 
election  of  magistrates  and  councillors  of  the  burgh,  and  that  accordingly 
the  whole  of  the  said  annual  election  was  illegal,  contrary  to  the  sett  and  usage 
of  the  burgh,  and  to  the  laws  of  the  land,  and  was  absolutely  null  and  void, 
and  to  reduce  and  set  aside  the  same  accordingly.  Subsequent  to  the  elec- 
tion Conolly  resigned. 

The  material  facts  as  thus  explained,  were  not  disputed,  and  the  case 
turned  upon  these  two  points,  Jirst,  whether  the  royal  burgh  of  Anstru- 
ther-Wester,  was  included  in  schedule  F.  of  the  Burgh  Reform  Act,  3  and  4 
Will.  IV.  c.  76,  sec.  12,  and  therefore  specially  excepted  from  the  regulations 
therein  prescribed  for  the  election  of  town -councillors  of  burghs ;  and,  second^ 
if  so  excepted,  whether  the  sett  and  usage  of  the  burgh  warranted  the  election 
complained  of.  The  sett  of  the  burgh  appeared  to  be  founded  on  a  report  by 
Mr  John  Cuningham,  town-clerk,  and  recorded  in  the  books  of  the  conven- 
tion of  royal  burghs,  but  at  what  particular  time  this  report  was  drawn  up, 
was  uncertain.  Mr  Cuningham  died  in  1746,  so  that  the  date  of  the  sett 
must  have  been  anterior  to  that  period.  The  account  given  of  the  usage  under 
the  sett,  appeared  to  date  from  1644,  anrf  there  appeared  to  be  an  uninter- 
rupted usage  of  a^out  106  years,  of  electing  fifteen  members  as  the  number 
of  the  council.  If  the  election  of  Conolly  therefore  was  incompetent,  the 
practice  of  the  burgh  had  not  been  followed. 

Eraser^  and  the  Solicitor- General^  for  the  complainers,  argued  that  the  usage 
of  the  burgh  had  the  force  of  law,  and  that  ConoUy's  election  vitiated  the 
whole  proceedings.  The  council  were  bound  to  elect  fifteen  members,  and 
they  chose  fourteen,  a  proceeding  against  the  fundamental  piinciple  of  muni- 
cipal law.  The  legal  number  must  be  elected,  else  there  is  no  election  at  all, 
and  the  burgh  becomes  disfranchised,  and  the  Crown,  as  pater  jmiricvy  was  en- 
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t&tled  to  interpose  for  its  administratioD.     A  council  of  fifteen  with  a  minor  Dec,  17. 1852. 
is  no  better  than  a  jury  of  fifteen  with  %  minor.     Hc^  v.  Magistratea  of     "— v^ 
Dundee^  9th  March  1831,  affirmed  on  appeal  17th  March  1831 ;  Connel  on^^^^.^'^^ 
Election  Law,  p.  309  ;  Erskine,  1,  7,  33.    As  to  the  Burgh  Reform  Act,  the  Anstnither. 
present  case  was  clearly  excepted  from  its  regulations.     §  12,  was  on  this 
point  both  positive  and  negative.     See  also  §  37. 

Jiacfarlanej  and  DeeUj  for  the  respondents.  The  petitioners  here  ask  for 
total  disfranchisement,  and  say  there  is  no  other  alternative.  The  question, 
therefore,  is  a  most  important  one.  There  is  no  precedent  for  what  is 
here  contended  for.  The  case  of  Hay  v.  Magistrates  of  Dundee  was  totally 
different ;  there  the  magi^rates  did  not  exercise  their  duty  at  all,  or  they 
did  that  which  their  sett  did  not  recognise.  See  Jeffrey  v.  Magistrates  of 
StirUng^  in  1741,  Kilkerran,  p.  321  ;  Boyk  and  Others  v.  John  Cummingy 
M.  1857;  M^Kenzie  and  Others  v.  ScoU^  M.  1881;  Connel  on  Election 
Law,  p.  315,  and  case  of  Anstruther-Easter  there  mentioned.  As  to  the  3 
and  4  WiM.  IV.,  c  76,  we  perhaps  cannot  contend  that  the  machinery  of  this 
statute  applies  to  schedule  F.,  and  we  do  not  dispute  the  Election  Law  stated 
on  the  other  side.  But  it  was  not  obligatory  on  the  burgh,  under  the  sanc- 
tion of  nullity,  to  elect  fifteen  councillors.  There  is  a  distinction  between  not 
proceeding  to  an  election,  which  is  a  known  failure  of  duty,  and  electing  a 
party  who  is  disqualified.  The  disqualification  may  not  be  known  to  any 
one.  It  may  not  be  known  to  the  party  himself,  and  the  law  does  not  annex 
penalties  to  the  possibly  erroneous  acts  of  innocent  parties.  This  leads  to 
the  principle  that  an  election  may  be  voidable  and  yet  not  void.  Will  it  be 
said  that  in  consequence  of  a  mere  latent  vice  the  election  is  void,  and  the 
burgh  totally  disfranchised  T 

The  Court  took  time,  and  this  day  advised  the  case. 

The  LoKD  Pbesident.  Looking  to  sec.  12  of  the  Bai^h  Reform  Act,  I 
am  of  opinion  that  this  burgh  falls  under  schedule  F.  of  the  3  and  4  WilL  IV., 
c  76,  and  is  therefore  excluded  from  its  operation.  As  to  the  sett  of  the 
bui'gh,  I  am  satisfied  that  the  usage  gives  fifteen  as  the  number  of  councillors 
to  be  elected.  There  were  not  fifteen  qualified  persons  elected ;  one  of  them 
was  a  minor.  The  minor  resigning  does  not  affect  the  question  at  all,  but  the 
case  must  be  considered  to  be  in  this  position,  that  an  unqualified  person  was 
elected  to  make  up  the  legal  number  of  fifteen.  We  cannot  regard  minority 
as  a  latent  disqualification,  so  that  I  hold  that  the  election  which  took  place 
was  no  better  than  an  election  of  fourteen.  When  complaint  is  made  to  us 
within  the  statutory  period,  what  are  we  to  do  ?  There  may  be  irregularities 
and  wrongs,  and  these  the  Court  will  redress.  Here,  in  regard  to  this  peti- 
tion and  complaint,  we  have  only  to  determine  whether  this  was  a  good  or  a 
bad  election.  I  have  not  found  any  reason  to  relinquish  the  opinion  that  a 
failure  to  elect  is  not  an  election  at  all ;  and  I  must  hold,  therefore,  that  in 
the  present  case  there  has  been  none. 

The  other  Judges  concurred.  The  case  was  free  from  doubt.  The  elec- 
tion was  no  longer  competent  to  be  completed  in  any  form. 

The  CouBT  pronounced  the  following  interlocutor: — "  The  Lords,  having 
resumed  consideration  of  this  cause,  find  that  the  said  Daniel  Conolly,  being 
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Dec.  17. 1862.  a  minor,  was  incapable  of  taking  any  part  in  the  proceedings  for  the  annual 
'"'^y^^      election  of  the  magistrates  and  councillors  for  the  said  burgh  of  Anstruther- 
M^*^'*atM  of^®^'*'  **  ^®  meeting  on  17th  September  1851 ;  that  he  was  disqualified 
Anstruther.     either  to  be  elected  a  councillor,  or  to  take  part  in  the  election  of  the  magis- 
trates and  councillors  of  the  said  burgh,  and  that,  accordingly,  the  whole  of  the 
said  annual  election  is  illegal,  contrary  to  the  sett  and  usage  of  the  said  burgh 
and  the  laws  of  the  land,  and  is  absolutely  null  and  void  ;  and  reduce  and  set 
aside  the  same  accordingly,  and  decern  ;  find  the  persons  complained  against^ 
who  have  appeared  and  opposed  the  prayer  of  this  petition,  and  proceedings 
following  thereon,  liable  in  expenses,  and  remit  the  account  thereof  to  the 
Auditor  to  tax  the  same,  and  to  report" 

Jardine^  Stodart,  and  Fraser^  W.S.,  Complainere*  Agents. 

T,  andR,  Landale^  S.S.C.,  Bespondents'  Agents.  (R.  S.)  - 
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AUmentary  Fundr^Aimmiy^  Bond  o/'—AHmentj  amount  of  to  heir  of  entail — DiseniaiL^^ 
Where  a  fadier  in  possession  of  an  entailed  estate  worth  L.15,000  a^year,  granted  a  bond  of 
annuity  of  L.600  in  favour  of  his  son,  who  had  consented  to  disentail,  by  means  of  which 
the  father  was  enabled  to  borrow  a  sum  of  L.80,000,  and  which  annuity  was  declared  to  be 
alimentary : — Held,  in  a  question  with  an  adjudging  creditor  of  the  son,  that  such  annuity 
was  not  excessiye,  and  being  declared  alimentary,  was  not  afiectable  by  creditors. 

Bill,  joint  obligation  in — Bill,  reserifation  as  to, — Circumstances  in  which  a  discharge 
granted  to  the  principal  debtor  in  a  bill  was  heid  not  to  free  his  son  as  joint  obligant  with 
his  father. 

Ist  Division.       In  this  case  the  pursuer  sought  to  adjudge  certain  subjects  pertaining 
Dec  17. 1862.  heritably  or  otherwise  to  the  defender,  viz.,  a  certificate  or  policy  of  in- 
^    T^^       siirance  for  L.1500  on  the  life  of  Sir  Windham  Carmichael  Anstniiher,  the 
Btmther!         defender's  father,  as  also  the  obligation  for  payment  of  the  premimn  on 
the  policy  contained  in  a  bond  and  disposition  in  security,  as  also  a  bond  of 
annuity  granted  by  Sir  Windham  Carmichael  Anstruther  for  the  sum  of 
L.600  per  annum  to  certain  trustees,  for  the  use  and  behoof  of  his  son,  the 
defender,  and  that  for  payment  and  satisfaction  to  the  pursuer  of  three  several 
sums  of  L.750,  L.SdO,  and  L.700,  contained  in  and  due  by  two  bills  drawn 
by  the  defender,  and  accepted  by  his  father  Sir  Windham,  and  by  a  promis- 
sory note  by  the  defender,  which  bills  and  promissory  note  were  blank  en- 
dorsed by  the  defender,  and  had  been  duly  protested  at  the  instance  of  the 
pursuer,  the  holder  of  the  same. 

The  defender  averred  and  pleaded  that  he  was  induced  to  put  his  name  to 
the  bills  solely  for  the  accommodation  of  his  father,  who  was  known  to  the 
pursuer  to  be  the  principal  debtor  in  them  all,  and  who  had  received  whatever 
value  was  given  for  them.  That  the  pursuer  had  already  received  payment  of 
or  security  for  the  bills,  and  in  particular,  that  he  had  granted  to  Sir  Windham 
a  formal  and  final  discharge  of  the  bills,  among  other  debts,  and  that  he  did 
so  without  the  consent  or  sanction  of  the  defender. 

In  regard  to  the  bond  of  annuity  for  L.600  for  his  use  and  behoof^  the  de- 
fender alleged  that  it  was  declared  by  the  granter  to  be  alimentary,  and 
not  subject  to  his  debtsj  or  afiectable  by  his  creditors.  He  concluded,  (1.) 
That  the  debts  libelled  on  not  being  due  and  resting-owing  by  him,  the 
adjudication  cannot  proceed;   (2,)  That  the  defender  was  liberated  by  the 
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puTBaer^B  discharge  of  his  father,  Sir  Windham,  the  proper  or  principal  debtor  i^ec.  17. 1862. 
in  the  alleged  debts ;  and,  (3,)  That  the  bond  of  annuity  was  not  an  adjndg-      ^T^"^^^ 
able  fund,  in  respect  of  the  declaration  therein  contained ;  that  it  was  granted  ^^  ^"      ' 
for  the  "  defender's  aliment,"  and  was  not  affectable  by  his  creditors.     The 
nature  and  position  of  the  bond  of  annuity,  and  the  effect  of  the  discharge  by 
the  pursuer  of  the  defender's  father  will  be  found  sufficiently  remarked  upon 
in  the  note  of  the  Lord  Ordinary  (Robertson). 

His  Lordship  pronounced  the  following  interlocutor: — "  Repels  the  de- 
fences, in  80  far  as  regards  the  constituting  of  the  debt  and  alleged  discharge 
thereof  to  any  extent;  adjudges,  decerns,  and  declares,  in  terms  of  the  libel, 
in  so  far  as  regards  the  bond  and  disposition  in  security  for  L.1500,  and  policy 
of  insurance  libelled  on  in  favour  of  the  defender,  dated  13th  November  1850, 
and  also  adjudges,  decerns,  and  declares,  in  terms  of  the  libel,  in  respect  of  the 
bond  of  annuity  in  favour  of  the  defender,  dated  7th  November  1850,  to  the 
extent  of  L.200  per  annum,  to  which  amount,  with  interest,  as  the  annuity  falls 
due,  restricts  the  said  bond  as  an  adjudgable  subject,  and  the  present  decree 
of  adjudication,  in  place  of  .the  whole  amount  thereof,  and  to  the  extent  of  the 
balance  of  L.400  a-year,  declares  the  said  bond  to  be  alimentary,  and  not  cap- 
able of  adjudication,  and  decerns ;  reserving  to  the  defender,  on  payment  of  the 
debte  sued  for,  to  demand  an  assignation  of  the  debts  and  securities  held  by 
the  pursuer  from  Sir  Windham  Anstruther,  so  that  the  defender  may  operate 
his  relief  as  accords :  Finds  the  defender  liable  in  expenses." 

To  this  interlocutor  his  Lordship  added  the  following  note : — "  The  defender 
being  debtor  in  the  bills  libelled  on,  as  drawer  or  acceptor,  the  transaction 
with  his  father,  a  joint  debtor,  in  June  1851,  which  expressly  reserves  all  claim 
on  these  bills  against  him,  cannot  operate  as  a  general  discharge  in  his  favour. 
It  is  also  clear  that  the  sum  of  L.1600  paid,  was  in  respect  of  the  separate 
promissory  note,  due  by  Sir  Windham  Anstruther,  and  delivered  up.  No  part 
of  the  payment  is  applicable  to  the  bills  on  which  the  defender's  name  stands. 
He  can  therefore  take  no  benefit  from  this  transaction  farther  than  he  may 
demand  an  assignation  to  the  securities  when  the  bills  due  by  him  are  paid. 

"  The  important  question,  however,  regards  the  declaration  in  the  bond  of 
annuity,  that  '  the  said  annuity  of  L.600  sterling  is  an  alimentary  provi- 
sion in  favour  of  the  said  Windham  Charles  James  Anstruther,  and  that  the  same 
shall  not  be  assignable  by  him,  neither  shall  the  same  be  liable  for  his  debts 
or  deeds,  or  subject  to  the  legal  diligence  of  his  creditors  for  payment  of  the 
debts  already  contracted,  or  that  may  hereafter  be  contracted  by  him.'  It  is 
no  doubt  quite  competent  for  a  party  who  makes  a  grant,  to  attach  such  a 
condition  as  this,  which  will  be  available  against  all  excepting  alimentary 
creditors — a  position  which  the  pursuer  does  not  hold.  But  the  present  is  a 
very  peculiar  case.  The  heir  of  entail,  in  possession  of  a  large  estete,  (stated 
to  be  about  L.  15,000  a-year,)  first  granted  a  bond  for  L.150  a-year  in  favour 
of  his  eldest  son,  for  his  clothing,  maintenance,  and  education.  This  was 
afterwards  raised  to  L.400  a-year,  and  finally,  by  the  bond  libelled  on,  an  ad- 
ditional sum  of  L.200  a-year  is  given.  The  cause  of  this  additional  grant  was 
for  a  valuable  consideration,  namely,  the  defender  giving  his  consent  to  the 
disentailing  of  a  portion  of  the  estate,  and  allowing  his  father  to  borrow 
L.80,000.     He  might,  on  the  one  hand,  have  withheld  that  consent,  while, 


136  CASES  DECIDED  IN  THE  No.  73. 

Dec.  17. 1862.  oh  the  other,  it  was  not  capable  of  bemg  attached  by  his  creditors.     Still, 
^^^nr*^      looking  at  the  nature  of  the  bond,  it  is  one  capable  of  being  restricted,  in  so 

it^erl^**"  ^*^  *8  i*  is  in  excess  of  a  proper  aliment.  Certainly  the  case  is  not  to  be 
viewed  in  the  same  light  as  if  it  were  an  action  against  the  father  to  fix  a 
larger  allowance  than  he  is  pleased  to  grant,  as  is  the  case  of  Maule.  But 
haying  granted  this  allowance,  is  it  excessive  for  a  person  in  the  defender's 
position,  and  who  had  incurred  debt?  This  is  the  true  question :  and  viewing 
the  whole  matter,  the  Lord  Ordinary,  by  restricting  the  annuity  to  L.400,  and 
allowing  the  pursuer  to  draw  payment  at  the  rate  of  L.200  a-year,  trusts  he 
has  met  the  justice  of  the  case.  There  seems  no  doubt  of  the  competency  of 
this  mode  of  procedure.  Webster  v.  Shaw,  7th  July  1826.  Shaw,  4,  p.  809. 
Wright  v.  Harle^,  2d  June  1847.  Dunlop,  9,  p.  1151." 
The  defender  reclaimed. 

Boyle,  and  tlie  Solicitor- Oeneral,  for  the  reclaimer,  referred  to  the  case  be- 
tween the  same  parties  of  10th  June  1852,  (Second  Division)  which  held  that 
a  bond  by  the  possessor  of  an  entailed  estate,  granted  to  the  next  heir,  on  con- 
dition of  his  consenting  to  disentail,  could  not  be  arrested,  it  being  declared 
alimentary. 

Donaldson,  and  Penney,  for  the  respondents. 

Lord  President.  I  have  studied  this  discharge,  and  I  cannot  see  that  it  frees 
the  son.  Thus  so  far  I  adhere  to  the  Lord  Ordinary's  interlocutor.  The  ali- 
mentary fund  is  a  separate  question,  as  to  which  I  am  not  altogether  of  the 
Lord  Ordinary's  opinion.  The  bond  of  annuity  on  the  face  of  it,  bears  to  be 
alimentary,  and  being  so,  I  do  not  think  the  L.600  excessive.' 

Lord  Fullerton.  I  was  rather  disposed  to  take  the  view  of  the  Lord 
Ordinary  in  regard  to  this  alimentary  bond^  and  to  consider  L.400  a  fair  limit, 
but  considering  the  views  of  your  Lordship,  and  those  of  the  other  Division  in 
the  case  referred  to,  I  do  not  feel  inclined  to  differ. 

Lord  Ciininghajie  concurred  with  the  Lord  President.  The  whole  L.600 
should  be  declared  alimentary. 

Lord  Ivory  had  entertained  the  same  doubts  as  Lord  Fullerton,  as  to  the 
amoimt  of  the  alimentary  fund ;  but  having  regard  to  the  considerations  mention- 
ed by  his  Lordship,  would  not  disturb  the  proposed  arrangement  for  the  L.600. 

The  Court  pronounced  the  following  interlocutor : — "  Adhere  to  the  Lord 
Ordinary's  interlocutor  submitted  to  review,  in  so  far  as  it  adjudges,  decerns, 
and  declares  in  terms  of  the  libel,  as  regards  the  bond  and  disposition  in  secu- 
rity for  L.1500,  and  policy  of  insurance,  libelled  on  in  favour  of  the  defender, 
dated  13th  December  1850,  and  in  so  far  as  it  declares  the  said  bond  of  an- 
nuity, in  favour  of  the  defender,  dated  7th  Nov.  1850,  to  be  to  the  extent  of 
L.400  a-year,  alimentary,  and  not  capable  of  adjudication ;  but  alter  the  same 
so  far  as  it  adjudges,  decerns,  and  declares  in  terms  of  the  libel  in  respect  of 
the  said  bond  of  annuity,  to  the  extent  of  L.200  per  annum,  and  find  that  the 
said  bond  is  alimentary  to  its  full  extent,  and  not  capable  of  adjudication  to 
any  extent ;  and  decern  and  declare  accordingly.  Adhere  to  the  said  inter- 
locutor, in  so  far  as  it  finds  the  defender  liable  in  expenses  up  to  the  date 
thereof;  but  find  expenses  due  to  neither  party  in  the  Inner  House." 

Hugh  Ross^  W.S.,  Purauer's  Agent. 

James  F.  WilAie,  S.S.C.,  Defender's  Agent.  (R.S.) 
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THOMAS  M*EWAN,  fiictor  loco  tutms  to  HELEN  and  MAEGAEET      No.  74. 
COMEIE,  t;.  Mrs  CRERAR  or  DRUMMOND. 

Judicial  Factor — Special  Powers — Estate  ofPupUs — Lease^  renunciation  of. — Circttmstan- 
ces  in  wMch,  on  the  tepon  of  the  Accoantant  of  Coart,  authority  was  granted  to  a  factor 
heo  tMioris  to  renoimoe  a  lease  belongmg  to  pnpils. 

This  case  was  reported  by  Lord  Curriehill,  to  whom,  as  junior  Lord  Ordinary,  ^^  Division. 
M^Ewan,  with  concurrence  of  the  paternal  relatives  of  the  pupils,  founding  Dec.  17. 1852. 
upon  the  Statute  11  and  12  Vict.,  cap.  51,  and  relative  Act  of  Sederunt,  pre-      ^*"V^^ 
sented  a  note  for  special  powers,  setting  forth  that  the  estate  belonging  to  the  Qp^^^p"* 
pupils  Helen  and  Margaret  Comrie,  consisted  principally  of  a  nineteen  years^  Drnmmond. 
lease  of  the  farm  of  Fintalloch,  held  by  tilieir  deceased  father,  with  the  crdp 
and  stocking  on  the  farm,  seven  years  of  which  lease  had  yet  to  run.     That 
the  mother  of  the  pupils  was  alive  and  entitled  to  her  share  of  the  moveables 
left  by  her  husband,  the  pupils'  father.     The  factor  now  applied  for  authority 
to  renounce  the  lease,  on  the  ground  that  the  possession  of  the  farm  had  an- 
nually entailed  loss  to  the  estate,  and  would  continue  to  do  so.' 

The  factor  considered  it  his  duty  to  report  the  case  to  the  Accountant  of 
Court,  who  had  issued  an  oj)inion,  in  which  he  states,  that  for  sometime 
past  his  '^  attention  has  been  directed  to  the  position  of  this  appointment.  The 
pupils  are  two  females.  Their  mother  prior  to  her  second  marriage  appeared 
to  give  herself  with  exemplary  devotion  to  the  management  of  the  farm,  but 
evffli  then,  aa  the  Accountant  observes  £rom  the  accounts,  without  much  suc- 
cess in  the  result.'' 

'*  Her  place  can  hardly  be  supplied.  But  by  her  second  marriage  to  Mr 
James  Drnmmond,  cattle-delder,  the  factor's  confidence  in  her  ability  or  fit- 
ness to  continue  the  local  manageUient  has  been  shaken.  In  this  feeling  some 
near  relatives  of  the  pupils  participated^  the  Accountant  believes,  with  reason. 
The  landlord.  Lord  Willoughby,  is  stated  to  be  now  willing  to  accept  a  re- 
nunciation of  the  lease,  of  which  seven  years  have  yet  to  run,  and  the  Account- 
ant is  of  opinion  that  it  would  be  for  the  benefit  of  the  pupil6  to  grant  the 
&ctor  authority  to  renounce  the  lease  of  Fintalloch. 

The  fJEU^tor  had  since  lodged  his  accounts,  which  shewed  that  the  year's  opera. 
tioDs  on  the  farm  were  again  unfavourable ;  and  in  reporting  on  these  accounts, 
the  Accountant  stated  that  he  had  great  doubts  of  the  *^  right  of  a  factor,  or 
of  his  prudence  in  carrying  on  a  farm,  where  he  has  it  in  his  power  to  give  up 
the  lease  on  fiedr  terms,  as  he  believes  to  be  the  ease  in  this  instance,  and  he 
has  therefore  suggested  to  the  factor  to  consider  the  propriety  of  at  once  sur- 
rendering the  lease,  selling  off  the  stock  and  crop,  and  settling  with  the  widow, 
and  so  realising  the  estate  of  the  wards  without  further  delay." 

On  these  grounds  the  factor  prayed  the  Lord  Ordinary  to  move  the  Court 

to  grant  him  authority  to  renounce  the  lease,  as  at  the  term  of  Martinmas  1852. 

To  this  note,  answers  were  given  in  for  the  mother,  with  consent  of  her 

husband,  James  Drummond,  denying  the  correctness  of  the  statement  of  the 

^tor,  as  to  the  condition  «of  the  farm,  to  renounce  the  lease  of  which,  they 

maintained,  would  be  very  injurious  to  the  estate ;  but  proposing,  in  order 

that  the  interest  of  the  pupils  should  not  be  hazarded,  (Ist),  To  pay  to  the  fac- 
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Dec  17. 1852.  tor  for  their  behoof  the  sum  of  L.10,  as  a  bonus  during  each  of  the  remain- 
%ti^^^      ing  years  of  the  lease,  in  consideration  of  the  respondents  getting  the  benefit 
Crerar  or        of  the  same  during  that  period.     This  bonus,  they  stated,  was  equal  to  L.  140, 
Drummond.    during  the  seven  unexpired  years  of  the  pupil's  estate  ;  (2d,)  The  respondents 
offered  security  to  the  satisfaction  of  the  factor,  or  of  the  Court,  to  pay  the 
rent  and  free  him  of  all  other  liabilities  connected  with  the  &rm  during  the 
remainder  of  the  lease,  the  pupils  nominally  standing  as  tenants ;  and  (3d,) 
They  offered  to  take  the  whole  stocking,  crop,  and  implements  of  husbandry 
on  the  farm,  at  the  valuation  of  skilled  and  practical  Seurmers,  to  be  mutually 
chosen.    The  respondents  added,  that  they  were  ready  to  pay  over  to  the  fac- 
tor,  the  amount  of  that  valuation,  under  deduction  of  what  was  due  to 
tl^e  mother,  Mrs  Drummond.     This  proposal,  it  was  stated,  was  one  which  the 
landlord  would  assent  to. 

The  respondents  &rther  submitted,  that  for  the  purpose  of  realizing  as  much 
as  possible  by  a  sale,  it  would  be  at  all  events  necessary  to  retain  the  farm  for 
another  year,  and  they  therefore  craved  the  Court,  either  to  allow  the 
arrangement  they  had  proposed  by  their  offer,  or  only  to  sanction  the  sur- 
render of  the  lease  at  Martinmas  next  year ;  so  that  in  the  interim,  the  farm 
may  be  cropped,  and  the  sale  take  place  in  the  usual  manner  of  a  removal 
from  a  farm. 

Oardotij  was  for  the  factor,  and  concurring  applicants. 
Fattouj  for  the  respondents. 

The  Court  were  of  opinion,  that  the  view  taken  by  the  Accountant  was 
the  correct  one.  It  would  be  altogether  against  correct  practice  to  encourage 
speculations  of  the  kind  proposed,  and  the  factor  was  cleariy  entitled  to  re- 
nounce the  lease.  They  therefore  pronounced  the  following  interlocutor : — 
**  The  Lords  on  report  of  Lord  Curriehill,  Ordinary,  having  heard  counsel  in 
support  of  the  factor's  application,  and  in  opposition  thereto,  and  considered 
the  whole  circumstances,  grant  authority  to  the  said  Thomas  M*Ewan,  junior, 
factor  loco  tutoris  to  the  said  Helen  and  Margaret  Comrie,  to  renounce  the 
lease  of  the  said  farm  of  Fintalloch,  as  at  the  term  of  Martinsias  1852,  and 
decern  ad  interim^  and  find  no  expenses  due  to  either  party.** 

James  Buchanan^  S.S.C.,  Agent  for  the  Factor. 

Isaac  Anderson^  S.S.C,  Agent  for  the  Respondents.  (R.  S.) 


HIGH  COURT  OF  JUSTICIARY. 

Before  the  Lord  Justice-General,  Lord  Justice-Clerk,  Lords  Cockburn, 

Ivory,  Cowan,  and  Anderson. 

No.  75.  JENNINGS  v,  BURNET. 

Sahbathj  Profanation  of  ^Police  offence. — Held  that  the  keeping  a  shop  or  place  of  busi- 
ness open  on  the  Sabbath  day,  was  not  a  petty  crime  or  offence  In  the  sense  of  the  Ghugow 
Police  Act,  and  a  •conviction  therefore  under  such  a  cbaige  suspended. 

Dec.  18. 1852.     This  was  a  suspension  and  liberation,  at  the  instance  of  Jennings,  a  provi- 

s^Y^      ^^^  dealer  in  Glasgow,  against  Burnet,  the  Procurator-Fiscal  of  the  Glasgow 

Jennings  v.     Police  Court.    The  suspender  had  been,  by  that  Court,  on  the  complaint  of  the 

Burnet.  Fiscal,  convicted  of  keeping  open  his  shop  on  a  Sunday,  and  "  there  and  then 
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retuliiig  bread,  butter,  snuff,  and  candles,  or  other  goods  and  articles,  in  pro-  Dec.  18.  ]8ri2. 
fanation  of  the  Sabhath."     The  Bailie  ^^  finds  the  complaint  proven  against      ^^'v^*' 
Thomas  Jennings.     In  respect  whereof,  fines  and  amerciates  the  said  Thomas  Jennings  v. 
Jennings  in  the  sum  of  one  guinea,  and  failing  payment  thereof^  grants  war-    ^^"^^^' 
rant  to  imprison  him  in  the  prison  of  Glasgow,  subject  to  the  rules  thereof^  for 
ten  days  from  this  date.''     The  fine  not  having  been  paid,  the  suspender  was 
sent  to  prison,  where  he  remained  till  liberated  as  aftermentioned. 

The  grounds  of  suspension  and  liberation  were,  inter  aUa,  that  the  Police 
Court  had  no  jurisdiction  to  entertain  the  case,  and  that  the  summary  form  of 
procedure  there  observed,  was  not  applicable  to  such  a  charge.  • 

The  Court  at  the  first  calling,  and  after  hearing  counsel,  ordered  liberation 
on  caution  in  the  meantime,  and  continued  the  case  to  a  fiiture  diet  for  further 
consideration. 

This  day  the  case  was  again  called,  when, 

Deasj  for  the  suspender,  argued  that  the  Glasgow  Police  Act  did  not  autho- 
rise such  a  charge  as  this.  It  was  material  to  look  to  the  major  proposition, 
and  consider  whether  such  an  offence  could  be  tried  in  a  Police  Court. 
Nothing  could  be  more  dehcate,  or  more  demanding  serious  inquiry  than  a 
charge  of  this  nature,  and  it  was  most  inexpedient  to  hand  over  the  community 
to  a  petty  jurisdiction,  whose  sentence  is  irreversible,  in  regard  to  a  matter  so 
difficult.  K  it  be  proper  to  try  such  an  offence  in  a  Police  Court,  then  a  very 
large  discretion  is  reposed  in  the  magistrates  who  sit  there,  against  which  there 
is  no  redress.  The  prosecutor  cannot  be  limited  under  such  a  major  proposition 
we  have  here,  and  it  would  be  competent  for  him  to  proceed  under  the  old  sta- 
tutes, the  stringency  of  whose  enactments  would  not  suit  the  present  time.  It  is  a 
difficult  que^on  to  say,  how  far  these  statutes  are  in  desuetude,  and  how  far  not. 
If  the  major  proposition  in  this  complaint  be  good,  it  is  not  easy  to  see  where 
such  proceedings  are  to  stop,  and  the  old  statutes  might  be  competently  found- 
ed on.  Counsel  referred  to  the  Acts,  1579,  c.  70 ;  1594,  c.  201 ;  1661,  c.  18 ; 
1696,  c.  41.  Are  the  matters  treated  of  in  these  statutes  to  be  held  to  be  with- 
in the  jurisdiction  of  the  Police  Court?  and  yet  why  not,  if  this  charge  be 
good  ?  With  reference  to  the  Glasgow  Police  Act,  §  264,  mere  abstract  compe- 
tency is  not  sofficient  to  exclude  review  in  this  Court.  This  Court  reviews  the 
proceedings  of  all  Inferior  Courts,  not  only  as  to  competency,  but  as  to  just 
conaderation.  This  controlling  power,  and  discretionary  review,  has  been  re- 
peatedly exercised.  It  is  sufficient  to  refer  to  one  case,  Prentice  and  Newhigging 
V.  Barclwf^  19th  June  1843,  1  Brown,  561.  There  it  was  said  to  be  a  deli- 
cate matter  to  prosecute  such  a  matter  before  the  Sheriff,  much  less  ought  such 
an  offence  to  have  been  brought  before  this  Police  Court.  The  violation  of 
public  decency  in  connection  with  the  offence  is  a  different  matter. 

The  Solicitor- Oeneral  for  the  Fiscal,  and  in  support  of  the  sentence.  It  may 
be  matter  of  inquiry  whether  this  be  a  petty  crime,  or  offence,  which  it  is  judi- 
cious Mid  prudent  to  prosecute  in  the  way  which  has  been  here  followed. 
Some  of  the  old  statutes  which  had  been  referred  to,  were  not  in  force. 
These  statutes  have  reference  to  a  period  when  no  other  than  the  Established 
Cliurch  was  tolerated,  and  it  would  be  absurd  to  attempt  to  enforce  them  at 
the  present  day.  But  it  cannot  be  conceded,  that  the  profanation  of  the  Sab- 
bath, is  not  an  offence ;  Christianity  is  the  law  of  the  land,  and  wherever  there 
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Dec.  18. 1852.  jg  ^^  invasion  of  the  sanctity  of  the  day,  there  is  the  violation  of  that  law. 
^7^^      There  was  in  the  present  case,  ah  offence,  such  a  breach  of  the  law,  of  good 

Burnett  ^'  o'der  and  decency,  that  the  magistrates  were  bound  to  interfere,  and  their  com- 
petency to  entertain  such  a  charge,  is  in  conformity  with  the  spirit  that  dic- 
tated these  old  statutes,  and  that  spirit  is  in  accordance  with  the  opinion  and 
right  feeling  of  the  cotmtry.  We  are  not  pushed  to  conclude  that  so  grave  a 
matter  is  not  under  all  circumstances  to  be  dealt  with  as  a  petty  offence.  That 
cannot  be  extracted  from  the  spirit  or  principle  of  these  old  Acts.  Magis- 
trates have  jurisdiction  in  many  matters,  which  might  give  rise  to  nice  and 
difficult*  questions, — for  example,  reset  of  theft,  and  it  might  be  a  nice  and 
difficult  question,  whether  there  had  been  reset.  What  is  set  forth  in  this  com- 
plaint, is  a  relevant  and  reasonable  charge,  and  fit  to  be  redressed. 

Deas.  I  did  not  contend  that  Sabbath  breaking  is  not  an  offence  at  all ; 
what  I  say,  is,  that  it  is  too  great  an  offence  to  be  so  tried. 

Lord  Justice-Clerk.  I  do  not  mean  to  give  any  opinion  as  to  whether  this 
is  not  an  offence  which  may  be  prosecuted  at  common  law ;  but  I  am  clear, 
that  it  is  not  a  petty  offence  in  the  sense  of  the  Police  Act,  imder  which  it  was 
tried.  I  have  looked  over  the  General  Police  Act  for  Scotland,  which  gives  a 
very  full  enumeration  of  the  cases  that  may  be  tried  by  the  Magistrate,  but  in 
that  Act  there  is  nothing  which  amounts  to,  or  comprehends  such  an  offence 
as  the  present.  This  General  Act  was  intended  as  a  pattern  of  Police  sta- 
tutes, and  was  passed  with  a  view  to  supersede  all  others.  It  was  drawn  up 
with  great  care,  and  had  it  been  adopted  in  Glasgow,  the  Magistrates  there 
could  have  had  no  title  to  entertain  such  a  case  as  Sabbath  profanation.  They 
have  not  adopted  this  Act,  and  they  have  prosecuted  the  suspender  imder  the 
Act  which  entitles  them  to  try  petty  offences ;  but  which  does  not  entitie  them 
to  try  such  a  case  as  the  present. 

The  other  Judges  Cimcurred ;  Lord  Cowan,  however,  remarking,  that  it 
was  impossible  not  to  notice  some  of  the  difficulties  which  had  been  stated  by 
the  Solicitor-General,  and  he  could  not  forget  what  had  passed  in  the  House 
of  Lords,  in  PhilUps  v.  Innes,  20th  February  1837,  2  S.  and  M*L.,  465.  Li 
the  present  case,  however,  he  felt  bound  to  concur  with  the  Lord  Justice- 
Clerk.  The  Lord  Justice-General  added,  that  there  might  be  incidents  which 
might  bring  such  a  charge  within  the  Police  jurisdiction,  but  there  were  none 
such  in  the  present  case. 

The  Court  pronounced  the  following  interlocutor : — 
'*  The  Lord  Justice-General,  Lord  Justice-Clerk,  and  Lords  Commissioners 
of  Justiciary,  having  resumed  consideration  of  this  case,  and  heard  parties'  pro- 
curators, hinc  inde^  in  respect  the  charge  in  the  libel  is  not  a  petty  crime  or 
offence  in  the  sense  of  the  Glasgow  Police  Act,  pass  the  bill,  suspend  the 
sentence  complained  of^  simpUdter^  and  decern.  Find  the  suspender  entitled 
to  expenses,  of  which  allow  an  account  to  be  given  in,  and  remit  the  same 
when  lodged^  to  be  taxed.'' 

John  Leishman^  W.S.,  Agent  for  the  Suspender. 

Campbell  and  Smith,  S.S.C,  Agents  for  the  Respondent.         (R.  S.) 

[the   court   rose   for    the   CHRISTMAS   RECESS.] 
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Lij>T  Baird  Pbeotdh'«  TRUSTEES  axd  OTHEKS,  v.  VISCOUNT         No.  76- 
MELVILLE  AHD  OTHEStS,  (Sib  B.  Bbbsiom^  7ku«nsE8> 

lAftrmUr  and  Fiar — TnuU^ked^Constnution — ExpeMe  of  permanent  wqjrovemenits  m 
StiatBi — ^A  tnuter  Tested  fais  estete  in  trasteei,  direetiiig  then  to  make  up  an  aoinval  ac- 
coontt  and  after  deducting  **  the  whole  aannal  oatr^oiags"  to  pay  the  balance  to  certam 
parties : — Held  that  pennanent  meliorationfl,  aa  building  and  dndniogi  did  not  fonn  pact 
of  the  said  **  annual  outgoiDgs,*'  and  were  not  chargeable  against  the  annnal  income. 

The  late  Sir  Bobert  PrestoD,  by  Im  trast-diaposition  ani  eetdenteati  exe^  i^t  Diyinon. 
cnted  in  18329  vested  his  estate,  leal  and  persona],  in  certain  trustees.    The  jhq.  ix.  1858. 
fnistees  nominated  did  not  aooept,  bat  the  defenders  wero  appointed  bj  the      ^^2^"^    , 
Court  in  their  place.    By  the  trust-deed,  the  trustees  are  direetedi  m^  <i^  Tra^jeea  &c, ' 
to  make  up  and  state  an  account  onoe  in  everj  jear,  of  the  jearlj  rents  and  v.  Visconnt 
profits  of  the  trust-esUte,  and,  «<  after  dedxaoting  therefrom  the  whole  annual  ^^^^  ^^ 
outgoings  of  every  description»''  to  pay  over  the  balance  in  equal  proportions 
to  the  trustees'  three  nieces,  Lady  Baird  Preston,  (now  deceased)  Miss 
Preston,  and  Lady  Hay,  or  her  hnsband,  Sir  J<^n  Hay,  or  to  die  survivors 
or  survivor  of  these  parties.    The  trustees  were  also  directed  to  hold  a  certain 
portion  of  the  lands  sul^ect  to  entails  thereof  to  be  afterwards  executed  by  the 
truster  in  &vour  of  a  certain  line  of  eubstitutesy  bat  such  entail  not  to 
interfere  with  tiie  above-mentioned  purpose,  daring  the  eurvivance  of  any  of 
his  said  three  nieces.    The  trustees,  in  the  course  of  their  management,  ex- 
pended considerable  sums,  consisting  partly  of  the  ordinary  anadal  repairs 
necessary  for  all  such  property,  and  partly  of  extraordinary  expenditure,  such 
as  theerectionof  new  fana  houses  and  steadings.    They  charged  the  expeiMe 
of  these  improvements  upon  the  annual  income  of  the  estatCy  divisible  among 
the  pursuers. 

Tlie  present  action  was  raised  by  the  pursuers,  to  have  it  declared  that  the 
defenders  ought  to  make  up  their  annual  account  upon  a  different  principle, 
without  charging  such  of  the  improvements  as  might  be  held  extraordinary 
upon  the  annual  proceeds,  but  that  sach  sums  shoald  form  a  charge  against 
the  fee  of  the  estates,  and  that  the  defenders  shoald  be  decerned  to  pay  to  the 
pursuers,  what  had  already  been  so  expended,  or  that  the  heirs  of  entail  (who 
were  also  called  as  defenders),  on  succeeding,  should  be  decerned,  to  make 
such  payment,  dbc 

The  Ix>rd  Ordinary  (the  late  Lord  Dnndrennan),  decerned  in  terms  of  the 
dedaraiory  conclunons  of  the  summons. 

The  decoders  redaimed,  for  whom  appeared,  E.  S,  Gordon  and  (7.  DundaSf 
who  contended  that  the  intention  of  the  truster  was,  that  all  annual  out-goings, 
that  is  to  say,  all  payments  for  the  benefit  of  the  estate,  made  in  the  course 
of  the  year,  should  be  deductions  fix)m  the  sum  divisible  among  the  pursuers. 
Hiey  weM  not  liferenters  properly  speaking,  and  it  was  therefore  a  question 
not  to  be  regulated  by  the  ordinary  rules  of  liferenter  and  fiar ;  See  Mormn  v. 
KnigkC*  TnuUet^  14th  Feb.  1S87.  The  trustee  had  made  no  special  provision 
fiir  such  expenses,  and  the  trustees  had  no  other  means  of  providing  for  idbaau 

T,  Maehauky  and  DeoA,  for  pursuers. 

Hie  LoHD  Fbesident  was  of  opinion,  that  the  interioeutor  of  the  Lord  Ordi- 
nary was  correct,  so  &r  as  it  went    It  was  plain  that  these  expenses  did  not 
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MelviUe,  &c 


Jan.  11.  1853.  form  charges  agamst  the  annual  proceeds.    There  might  be  nice  distinctions 
^"^v^       drawn  between  the  position  of  these  beneficiaries  and  ordinary  liferenters. 

^^y£j[^?*^*^  Still,  they  were  substantially  in  that  position,  and  if  there  was  any  difference 

V.  Viscount   '  ^t  was  all  in  their  &vour. 

Lord  Fullebton  concurred.  **  The  whole  annual  out-goings"  could  not 
be  interpreted  so  widely  as  to  include  these  expenses.  There  was  no  power 
in  the  deed  providing  for  such  meliorations  at  all,  and  they  ought  to  have 
got  the  consent  of  the  three  nieces  before  making  them. 
.  LoBD  CuNiKGHAME  Said  the  case  was  very  dear  and  simple.  The  in- 
tention of  the  truster  was  to  make  the  pursuers  liferenters  of  the  most  f<woured 
class.  At  common  law,  all  liferenters  are  liable  for  periodical  burdens,  but 
not  for  extraordinary  expenditure,  or  outlay  for  permanent  improvements,  as 
building,  extensive  drainage,  planting  pf  woods,  or  assessment  for  churches 
or  manses. '  Such  were  chargeable  against  the^«  of  the  property. 

There  was  no  ground  for  holding  that  this  was  not  the  meaning  of  the 
truster  in  this  case.  The  term  '^  annual  out-goings**  could  not  be  held  to 
mean  such  burdens  as  those  above  mentioned.  Suppose  the  Abbey  of  Cul- 
ross,  which  was  on  the  property,  had  been  burned,  could  the  trustees  have 
restored  that  ancient  and  picturesque  edifice  at  the  expense  of  the  liferenters  T 
In  the  case  of  Afomon,  the  expense  for  which  the  liferenters  were  found  liable 
was  that  of  making  up  titles,  without  which  the  trustees  could  not  have  acted 
— a  very  different  case  from  the  present 

Lord  IvoRr  concurred.  Technically,  it  was  not  a  question  of  fiar  and 
liferenter,  but  it  was  still  more  favourable  to  the  pursuers.  These  permanent 
improvements  could  not  be  charged  upon  parties  having  only  a  temporary  in- 
terest.    The  trustees  had  gone  beyond  their  powers. 

*'  Find  and  declare  that  the  capital  sums  expended  by  the  defenders,  as 
trustees,  in  repairs  or  improvements,  other  than  and  beyond  the  ordinary  re- 
pairs on  the  estates  in  question,  ought  not  to  be  charged  against  or  deducted 
from  the  annual  income  of  the  said  estates.  To  that  extent,  adhere  to  the 
interlocutor  of  the  Lord  Ordinary ;  but  recal,  in  hoc  statu^  the  said  interlocu- 
tor, in  so  far  as  it  disposes  of  the  declaratory  conclusions  of  the  libel  other 
than  that  contained  in  the  above  finding  :  Remit  to  Lord  Cowan,  in  room  of 
Lord  Dundrennan,  to  proceed  farther  in  the  cause  as  may  be  just,"  &c. 

R,  Haldane^  W.  S.,  Pursuers*  Agent. 

Dundas  and  Wilson,  W.S.,  Defenders'  Agents.  (W.  H.  T.) 
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DONALD  MCDONALD  v,  JAMES  FERGUSON. 


Damages — Privilege — Malice — Want  of  Probable  Cause, — CircamsCances  proved  which 
were  held  insufficient  to  infer  malice,  and  want  of  probable  canse.  Both  these  elements 
must  exist  in  order  to  found  a  claim  of  damages  for  accusation  of  a  crime,  and  consequent 
legal  proceedings.  But  previous  or  special  maUce  is  not  requisite,  a  reckless  and  passionate 
state  of  mind  being  sufficient. 

1st  Division.        The  defender  sold  certain  sheep  to  the  pursuer  at  the  Glasgow  market.     It 

Jan.  12. 1858.  was  agreed  that  the  sheep  were  to  be  left  in  a  bught  by  themselves  under  the 

'-^ Y^-'      charge  of  a  man  called  M'Phail,  until  the  pursuer  should  return  with  the 

McDonald  w.    price,  on  payment  of  which  they  were  to  be  delivered.     Meanwhile,  the  sheep 

erguson.       disappeared,  and  MThail  was  unable  to  give  any  account  of  them. 
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The  defender  then  having  accidentally  met  the  pursuer  on   the  street,  Jan.  12.  1863. 
charged  him  in  abusive  terms  with  having  stolen  the  sheep,  conjunctly  with-^^_T"^ 

MThail,  calling  him  "  a  d d  Highland  thiefi"  "  a  liar,"  &c.,  and  walked Fergoson. 

him  to  the  police  office,  where  he  gave  him  in  custody,  until  enquiry  should 
be  made.  He  then  went  to  the  defender's  house,  and  slaughter  house,  and 
searched  in  certain  places  where  sheep  were  said  to  be  kept,  but  found  none. 
It  was  afterwards  discovered  that  the  sheep  had  been  removed  by  another  man 
by  mistake.  It  appeared  from  the  evidence  of  the  police,  that  when  the  de- 
fender gave  the  pursuer  into  custody  at  the  office,  he  had  hold  of  him,  and 
was  in  a  very  excited  state,  swearing,  and  directly  accusing  the  pursuer  of 
the  crime,  and  that  the  pursuer  was  searched,  and  put  into  the  place  appro- 
priated to  felons  in  such  circumstances,  to  be  detained  for  two  hours,  that  the 
defender  might  bring  his  evidence. 

The  pursuer  raised  an  action  of  damages  in  the  Sheriff-Court  of  Glasgow, 
and  a  proof  was  led,  of  which  the  above  is  an  abstract,  and  the  Sheriff  awarded 
the  sum  of  ten  guineas.  A  letter  was  produced  in  process,  from  the  defender 
to  the  pursuer's  agent,  in  answer  to  a  notice  of  the  intended  action,  in  which 
he  tells  him  to  go  on  with  the  action,  *'  that  he  was  ready  to  meet  it  sternly, 
and  determinedly,''  &c.  And  the  expressions  in  the  record  evinced  the  same 
animus. 

The  defender  advocated,  and  the  Lord  Ordinary  (Robertson),  along  with 
various  findings  in  fact,  not  differing  materially  from  the  above  statement, 
found  in  law,  that  though  malice  was  averred  in  the  pursuer's  record,  it  had 
not  been  proved,  and  that  this  was  a  privileged  case,  in  which  malice,  and 
want  of  probable  cause,  in  preferring  the  accusation,  were  necessary  to  be 
proved,  but  not  having  been  established  in  point  of  fact,  the  pursuer  was  en- 
titled to  no  damages,  and  assoilzied  the  defender. 

The  pursuer  reclaimed,  for  whom  Logan^  and  the  Dean  of  Faculty  [Inglis\ 
maintained,  that  malice  and  want  of  probable  cause  had  been  not  only  averred 
but  proved.  The  accusation  was  made  without  the  slightest  ground  of  sus- 
picion ;  the  only  connection  of  the  accused  with  the  whole  matter,  being,  that 
he  had  purchased  the  sheep,  and  knew  where  they  were.  There  was  therefore 
no  probable  cause.  Previous  malice  was  not  essential  to  the  legal  definition 
of  malice  in  such  cases.  It  was  sufficient  if  the  act  was  performed,  as  it  had  been 
in  this  case,  in  an  unreasonable  and  momentary  fit  of  passion.  This  was  not 
a  cuse  of  privilege,  at  least  up  to  the  moment  of  the  pursuer  being  put  into 
the  hands  of  the  police  it  was  not.  The  defender  had  unwarrantably  taken 
the  case  into  his  own  hands  during  the  first  part  of  the  transaction,  and  also 
in  making  the  search. 

6.  Yowng^  and  Penney^  for  the  defender,  argued,  that  it  was  a  privileged 
case,  inasmuch  as  the  proceeding,  though  done  by  the  defender  himself  at 
first,  was  all  with  the  view  of  judicial  procedure,  as  soon  as  such  became  pos- 
sible. In  order  to  entitle  to  damages,  both  malice  and  want  of  probable  cause 
must  be  combined.  Neither  of'  them,  standing  alone,  would  do.  Previous 
malice  was  impossible,  for  the  parties  did  not  appear  to  have  been  previously 
acquainted,  and  of  malice  at  the  time  there  was  no  proof;  the  defender  had 
only  shown  a  natural  excitement  consequent  upon  believing  that  his  property 
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•'*"•  J^®^-  had  been  stolen.    He  had  what  he  considered  probable  cause,  this  being  a 
M'Donald  v.   ^^^  <JOiimion  mode  of  theft.     No  donbt  his  suspicions  turned  out  to  be  wrong, 
Feigiuon.       but  he  had,  or  at  least  honestly  believed  he  had,  sufBcient  grounds  for  the  in- 
vestigation which  he  made.     See  the  ruling  case  of  Arbuckk. 

The  Lord  President  said  that  this  was  a  case  not  altogether  free  from 
difficulty.  The  substantive  part  of  the  facts  proved,  was  the  taking  to  the 
police  office.  What  happened  in  the  street  was  not  so  disjoined  from  it  as  to 
escape  from  the  alleged  privilege,  if  there  was  any.  He  was  of  opinion  that 
here  there  was  no  probable  cause  for  the  defender's  proceeding.  And  also 
that  the  other  requisite  element,  malice,  had  been  proved.  The  want  of  pro- 
bable cause  might  afterwards  form  part  of  the  ground  for  determining  the  exist- 
ence of  malice.  It  certainly  did  so  here,  for  the  defender,  having  no  probable 
cause,  made  no  enquiry;  but  in  the  most  abusive  manner,  and  with  every  sign  of 
recklessness  and  passion,  inflicted  the  injury  complained  of.  The  disposition  of 
mind  thus  evinced  was  sufficient  to  satisiy  the  legal  requisites  of  malice,  which 
was  a  thing  difficult  to  define,  and  might  vary  in  nature  according  to  the  case. 

Lord  Fullerton  concurred.  This  is  said  to  be  a  case  of  privilege.  It  is 
not  so  in  the  proper  sense  of  the  term.  When  a  crime  is  suspected  the  in- 
jured party  is  not  freed  from  all  obligations  to  propriety  and  moderation  of 
conduct,  and  is  not  at  liberty  to  attack  the  suspected  person  in  any  manner 
that  his  passion  may  suggest.  The  two  elements  of  malice  and  want  of  pro- 
bable cause  may  run  into  each  other,  and  the  one  may  be  proof  of  the  exist- 
ence of  the  other.  In  the  present  case  there  had  been  intolerable  license. 
There  was  no  ground  of  suspicion  except  that  the  pursuer  was  the  purchaser 
of  the  sheep.     The  angry  temper  of  the  defender  was  sufficient  malice. 

Lord  Cuninghame  was  averse  to  relax  the  rule  that  pursuers  seeking 
damages  for  judicial  apprehension  must  show  both  malice  and  want  of  pro- 
bable cause.  The  present  case,  however,  depended  on  its  own  specialties. 
There  was  an  odious  charge  made,  without  a  shadow  of  probable  cause.  But 
malice  also  must  be  proved.  The  late  Chief  Commissioner  Adam  had  laid  it 
down  that  in  English  practice  malice  could  hardly  be  inferred  from  the  mere 
recklessness  of  the  charge ;  but  required  some  extraneous  act  of  hostility,  how- 
ever slight.  That  extraneous  element  seemed  here  to  be  proved,  by  the 
letter  written  by  the  defender  to  the  pursuer's  agent,  and  by  the  evident 
animits  of  the  record,  showing  a  dogged  resolution  to  do  injury. 

Lord  Ivory  concurred.  Malice  did  not  require  to  be  special  malice.  A 
general  temper  of  mind  such  as  that  evinced  here  by  the  defender,  who  had 
evidently  lost  all  self-command,  was  sufficient. 

The  Court  "Find  that  the  evidence  sufficiently  establishes  in  point  of 
fact  that  the  defender  did  maliciously  and  without  probable  cause,  charge 
the  pursuer  with  the  theft  of  the  sheep  in  question,  and  did  take  him  to  the 
police  office,  and  did  cause  him  to  be  detained  as  a  prisoner,  on  said  charge, 
to  the  loss,  injury,  and  damage  of  the  pursuer :  Find  that  the  sum  of  ten 
guineas,  at  which  the  Sheriff  has  assessed  the  damages,  is  in  the  circumstances, 
reasonable  and  proper,  &c.,  &c." 

C.  and  C  Fisher,  S.S.C.,  Pursaer^s  Agents. 

Patrick  Paul,  S.S.C,  Defender*s  Agent.  (W.  H.  T.) 
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THE  SCOTS*  MINES  COMPANY  v.  THE  LEADHILLS'  MINING       No.  78r 

COMPANY. 

Procesa-^Act  of  Sedenmt  llth  Jufy  lS2S—Beclaimaig  Note-^Decree  by  DtfaulL^A 
reclaiming  note  against  a  decree  by  default  must  hare  prefixed  to  it  all  interlocutors  of  pro- 
n^ation. 

This  was  a  reclaiming  note  to  be  reponed  against  a  decree  bj  default^  to  the  2d  Division. 
P^;ularity  of  which,  it  was  objected  by  j^  12. 1868. 

Pjiper^  for  the  respondent,  that  the  reclaimers  had  neglected  to  prefix  to  the      ^'^^'^ 
reclaiming  note  an  interlocutor  of  prorogation,  in  terms  of  the  Act  of  Sederunt)  ^^  LeaJ! 
llth  July  1828,  §  111,  Dargavd  v.  JJeron,  25th May  1850 ;  Thomson  v.  Innes^m^  Min.  Co. 
19th  June  1851. 

Penaof  was  for  the  reclaimers. 

The  Lord  Jcstick-Clehk.  We  must  adhere  strictly  to  the  rule  laid  down 
in  the  Act  of  Sederunt.    The  irregularity  is  fatal 

The  Court  refused  the  note  with  expenses. 
GAmm-Croig,  DabM  and  Broduy  W.S.,  Bedahners'  Agents.  (J.  S.  M.) 


M*KENZIE  &  Co.  V.  HIGGINBOTTOM  No.  79. 

£xpauet. — A  defender  did  not  dispute  his  liability,  but  objected  to  the  amount  chained 
by  the  pursuer,  offering  a  smaller  sum.  A  remit  being  made  to  a  skilled  vitness,  his  re- 
port brought  out  a  sum  half-way  between  the  sum  charged  and  the  tender.  Modified  ex- 
penses giyen  to  the  pursuer,  but  with  hesitation. 

This  was  an  action  for  payment  of  an  account  for  printing.     The  defender  ^^  Diyuion. 
had  never  denied  his  liability,  but  said  it  was  an  overcharge,  and  both  pri- j^^^  ^3^  ^g^^ 
vately  and  judicially  made  a  tender.      The  Lord  Ordinary  remitted  to  a      v-^y^^ 
printer  of  eminence  to  report.     The  sum  which  he  reported  as  due  was  about  Mackenzie  & 
half-way  between  the  tender  of  the  defender  and  the  sum  demanded  by  the^-  ^^  Higgin- 
pursuer.     The  Lord  Ordinary  awarded  modified  expenses  to  the  pursuer ;  on 
which  point  the  defender  reclaimed. 

H.  PypeTj  and  N,  C.  CampbeUj  for  the  pursuers. 
R,  Macfarlane  for  the  defender. 

The  Coubt  adhered,  on  the  ground  that  it  was  inexpedient  to  disturb  the 
judgment  of  the  Lord  Ordinary  on  such  a  question,  and  to  encoiurage  reclaim- 
ing notes  on  mere  questions  of  expenses.  Lord  Ivory,  who  had  been  Lord 
Ordinary  in  the  case  in  its  earlier  stage,  remarking,  that  if  it  had  fiEJlen  to 
him  to  decide  the  point  in  the  first  instance,  he  should  have  been  inclined  to 
give  modified  expenses  to  the  defender ;  and  Lord  Cuningh^me  declining  to 
give  any  opinion. 

Alexander  Hamilton^  W.S.,  Pursuers*  Agent. 

Gibson-Craig,  DaLM,  and  BrodU,  WJ3.,  Defender's  Agent.  (W.  H.  T.>  ' 
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No.  80.  Petition,  JOHN  CADELL,  for  disentail. 

Disentail — Interlocutor — Erasure. 

2(1  Diyision.        Mr  Cadell  having  presented  a  petition  for  the  disentail  of  his  estates,  with 
Jan.  13. 1858. the  requisite  consents,  and  lodged  the  instrument  of  disentail,  the  Court 
''■'Y"*^      pronounced  an   interlocutor  in  the  following   terms : — "  the  Lords  having 
C^d^^  ^^^^  resumed  consideration  of  the  petition  of  John  Cadell,  and  of  the  instru- 
ment of  disentail  now  produced,  interpone  their  authority  to  the  said  in- 
strument of  disentail,  and  grant  warrant  to  the  Keeper  of  the  Register  of 
Taillies  to  record  the  same  along  with  this  decree,  and  decern."    This  decree 
was  extracted  and  recorded  along  with  the  instrument  of  disentail  in  the 
Register  of  Taillies. 

In  the  course  of  certain  arrangements  connected  with  the  estates  which 
had  led  to  an  examination  of  the  interlocutor,  it  was  discovered  that  the 
words  "  Instrument"  and  "  Taillies"  contained  in  it,  were  written  on  erasures, 
and  an  objection  having  been  stated  to  the  proceedings  on  the  ground  of  these 
erasures,  Mr  Cadell  now  presented  a  note  to  the  Court  narrating  the  circum- 
stances, and  craving  the  Court  ^^  to  grant  warrant  to  the  Principal  Extractor 
of  Court  to  re-transmit  the  petition  for  disentail  and  its  grounds  and  warrants 
to  the  clerk  in  the  process,  and  thereafter  to  pronounce  an  interlocutor  inter- 
poning  authority  to  the  instrument  of  disentail,  and  granting  warrant  to  the 
Keeper  of  the  Register  of  Taillies  to  record  the  same  along  with  the  decree." 

Deas  was  for  the  petitioner. 

The  Court  agreed  to  grant  the  application  as  perfectly  competent,  but 
intimated  that  they  were  by  no  means  to  be  considered  as  in  any  degree 
holding  that  the  erasures  in  question  vitiated  the  decree,  or  that  the  objection 
stated  to  it  was  at  all  well  founded  ;  on  the  contrary,  they  were  of  opinion 
that  the  decree  as  it  stood  was  quite  valid,  but  as  granting  the  application 
would  facilitate  Mr  CadelFs  arrangements,  they  had  no  objection  to  doing  so, 
and  they  accordingly  granted  warrant  for  the  re-transmission  of  the  proceed- 
ings, and  thereafter  repeated  their  former  interlocutor. 

Hughes  and  MilnCy  W.S.,  Agents.  (J.  S.  M.) 


No.  81.  BRITISH  LINEN  COMPANY'S  BANK  v.  R.  ALEXANDER. 

Joint  Adventure — lAabitity — Bill  of  Exchange,^' A,,  B.,  and  C.  agreed  k>  purchase  stock, 
in  which  they  were  to  have  equal  shares, — ^profit  and  loss.  The  price  to  be  raised,  the  one 
half  by  bills  drawn  by  A.  upon  C,  and  the  other  by  bills  drawn  by  B.  upon  C.  The  bills 
so  drawn  and  accepted  were  discounted  by  a  bank.  B.  and  C.  having  become  bankrupt, 
A.  held  liable,  in  respect  of  the  joint  adventure,  for  the  bills  drawn  by  B.,  as  well  as  those 
on  which  his  own  name  appeared. 

1st  Division.       Three  parties,  viz.  Messrs  A.  A.  Gower,  Nephews,  &  Co*,  Andrew  Smith, 

Jan.  14.  1853.^^^  ^^®  defender.  Robert  Alexander,  entered  into  a  joint  adventure  for  the 

<wy^^      purchase  of  shares  in  the  South  Wales  Railway.     Thej  agreed,  by  letters 

Brit.  Linen     which  were  produced  in  this  action,  to  raise  the  necessary  funds  by  means  of 

Co.  V.  Alex-    tills— one  half  by  bilb  drawn  by  Smith  upon  the  Gowers,  and  accepted  by 

them,  and  the  other  half  by  bills  drawn  by  the  defender,  Alexander,  also 

upon  the  Gowers,  and  accepted  by  them — these  bills  to  be  discounted  by  the 
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respectiYe  drawers  with  a  bank,  and  the  proceeds  remitted  to  the  acceptors,  Jaq-  14>  1858. 
who  were  to  transact  the  purchase  of  the  shares  for  behoof  of  the  joint  adven-      ^""^C^ 
tore,  in  which  each  of  the  three  parties  were  to  have  an  equal  share,  P'^fitco  r  AUol- 
and  loss.  ander. 

This  was  accordingly  done,  the  defender  drawing  several  bills  on  the 
Gowers  for  lai^e  sums,  and  Smith  doing  the  same,  all  of  which  were  dis- 
counted bj  the  pursuers,  the  British  Linen  Company's  Bank ;  so  that  on  one 
portion  of  the  biUs  appeared  the  names  of  the  Growers  and  of  Smith,  and  on 
another  portion  the  names  of  the  Growers  and  the  defender.  The  proceeds  of 
the  whole  were  remitted  to  the  Growers  for  the  purposes  of  the  joint  adven- 
ture. 

The  defender  paid  the  contents  of  the  bills  drawn  by  himself  when  they 
fell  due ;  but  before  two  of  those  drawn  by  Smith  were  matured,  both  Smith 
and  the  Growers  became  bankrupt 

The  pursuers,  besides  claiming  to  rank  on  the  estates  of  the  two  bankrupts, 
raised  the  present  action  against  the  defender  for  the  contents  of  these  bills, 
on  the  ground,  that  though  his  name  did  not  appear  upon  them,  they  were 
discounted  for  the  purpose  of  a  joint  adventure  in  which  he  had  a  share. 

The  Lord  Ordinary  (Wood)  decerned  in  &vour  of  the  pursuers,  and  the 
defender  reclaimed ; 

For  whom  Penneyy  and  Deaa^  maintained,  that  the  purpose  to  which  the 
money  thus  raised  had  been  applied  was  an  irrelevant  consideration.  No 
names  but  those  of  the  Growers  and  Smith  appeared  on  these  bills,  and  the 
pursuers,  in  discounting  them,  must  be  held  to  have  trusted  to  their  credit 
only,  and  to  have  known  nothing  of  the  agreement  to  purchase  railway 
shares,  which  the  three  parties  had  entered  into.  That  agreement  was,  that 
each  should  bring  so  much  capital  raised  upon  his  own  credit  There  was 
no  contract  to  raise  it  by  these  particular  bills  upon  this  particular  bank.  It 
was  not  a  partnership  in  which  the  different  members  were  bound  for  each 
other.  Admitting  that  goods,  the  subject  of  a  joint  adventure,  might  be 
liable  for  debt  incurred  in  furtiierance  of  the  speculation,  money  was  in  quite 
a  different  position.  All  the  authorities  laid  down  this  distinction ;  see 
CoUyer  on  Partnershq),  p.  316  to  p.  320,  and  cases  there  cited. 

T,  Mackenzie^  and  the  Dean  of  Faculty  (IngUa),  for  the  pursuer,  maintained 
the  liability  of  the  defender.  It  was  a  limited  partnership  in  which  there 
might  be  latent  partners,  but  not  the  less  liable  for  debts  proved  to  be  incurred 
in  relation  to  the  adventure.  It  was  the  same  as  the  stock  of  the  joint  ad- 
venture, which  would  have  been  liable,  and  on  which  the  creditors  of  the 
adv^itnre  would  have  preferable  claims ;  II.  Bell*s  Com.  240 ;  Cowan^  Nov. 
1790 ;  WMe^  12th  Jan.  1841.  The  Growers  were  propositi,  and  had  a  man- 
date to  accept  and  to  bind  all  the  parties. 

LoED  FuLLEKTON  had  no  doubt  that  the  Lord  Ordinary's  judgment  was 
right  A  case  falling  without  the  rule  might  easily  be  supposed,  as,  for 
example,  where  tiie  money  was  raised  without  the  slightest  reference  to  the 
particular  speculation,  but  came  accidentally  to  be  employed  in  it  But  here 
the  purpose  was  specific,  and  the  mode  of  raising  the  price  of  the  shares 
formed  part  of  the  contract 
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Jan.  14.  180S.     LoBD  CuisxNOiBAXB  concorred.    To  hold  otberwise  woald  be  a  sobvenioii 

/'*'V"*^      of  the  most  positive  and  salntarj  rules  of  partnership  and  joint  adTonture.    Il 

Co  oTai^-    ^  m^^  ^^  coQTerse  of  several  persons  merely  agreeing  to  raise,  by  their  own» 

uider.  separate  means,  the  funds  necessary  for  paying  their  respective  shares*. 

These  parties  had  nofemcky  and  made  no  advance.    The  whole  project  was 

begutt  and  carried  on  by  a  system  of  credit,  and  it  was  part  of  the  cooliiact 

Aat  two  of  the  partners  shoold  raise  the  fiinds  by  drawing  on  the  third* 

Lord  Itobt  concurred,  observing,  that  the  distinction  drawn  between 
money  and  goods  would  not  hold  in  this  case.  In  genera^  money,  when 
raised,  might  be  used  in  any  manner  tbe  borrower  chose,  but  here  they  were 
Iwund  expressly  to  throw  it  into  the  joint  adventure.  The  raising  of  it  waa 
a  company  transaetion. 
The  LoBD  FRsaiDiirr  concurred. 

The  Court  therefore  adhered. 

HunteTj  Blair,  and  Cowan,  W.S.,  Ptirsaers'  Agents. 

W.  A.  G.  and  R.  Ellis,  W.S.,  Defender's  Agents.  (W.  H.  T.) 


No.  82.  DOUGLAS  v,  BRAND  awd  BROWN. 

Bill  Chandfer — Suspensio»^C<m^t^cy — Expenses, — ^Where  a  charge  was  withdrawn  be- 
fore a  Dote  of  suspension  was  presented,  held  that  such  note  of  suspenaion  was  incompetent. 

2d  DiTiaoii.  This  was  a  snspension  of  a  charge  for  payment  on  a  bill,  given  at  the  in- 
Jan.  14. 1853.  stance  of  the  incorporation  of  dyers  of  Glasgow,  against  the  suspender  Douglas^ 
"""^^^  resident  in  Glasgow.  On .  the  1 9th  of  April,  being  a  Saturday,  the  agent  for 
^^'"^^'^  tho  chargers  intimated  to  the  agents  of  Douglas,  that  the  charge  was  with- 
drawn. In  reply,  Douglas'  agent  wrote,  diat  previous  to  receiv\ng  thia 
intimation  ''  the  note  of  suspension  for  Mr  Douglas  had  been  despatched  to 
my  Edinburgh  correspondent^  and  I  will  receive  it  back  in  due  course,  with 
the  necessary  sist^  which  will  be  at  once  served,  unless  you  instantly  settle  all 
expenses.  I  presume  you  had  as  little  authority  writing  me>  withch*awing  the 
charge  you  caused  be  given  to  Mr  Douglas,  as  you  had  for  ordering  it  to  be 
done ;  and  the  suspender  looks  to  yon  for  redress,  for  the  injury  done  to  his 
feelings,  and  anxiety  of  mind  caused  by  your  unjustifiable  proceedings  against 
him."  The  note  was  marked  as  fee^fonded  on  2tst  April  1851,  and  the  sist 
was  of  the  same  date.  A  record  was  made  up,  and  the  Lord  Ordinary 
(Cowan),  ^  In  respect  of  the  charge  having  been  withdrawn  prior  to  the  note 
of  suspension  being  presented,  dismisses  the  suspenaon,  and  decenis,  finds 
the  respondents  entitled  to  expenses,"  Ac  In  the  note  appended  to  this  inter- 
locutor, his  Lordship  remarked  that  had  the  wididrawal  of  the  charge  taken 
place  after  the  suspension  was  presented,  the  suspender  would  have  been  en- 
titled to  insist  on  payment  of  expenses  before  the  suspension  was  dismissed 
in  respect  of  such  withdrawal ;  vide  Henderson  v.  Pendtrldth^  22d  June  1850, 
and  M*'AuUiyi  v.  Brounu  16th  February  1833.  :  .  It  is  considered  that  he  was 
not  entitled  to  go  on  with  the  judicial  procedure  '^  for  the  mere  purpose  of 
recovering  expenses,  which  the  execution  of  the  charge  might  have  led  him  to 
incur.  There  was,  in  foot,  no  charge  to  suspend  when  the  application  was  made 
to  the  Court  on  the  2l8t,  and  there  was,  therefore,  no  propriety,  or  even  compe- 
tency, in  the  adoption  of  steps  for  suspending  a  charge  which  did  not  exist." 
The  suspender  reclaimed. 
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I^fper^  for  the  reclaimer.    Doaglas  was  not  bound  to  know  that  this  party  jsn.  14. 1959. 
had  authoritj  to  withdraw  the  chaise,  and  if  he  had  not  power^  if  Douglas     ^""v^^ 
did  Bot  present  a  note  of  suspension,  he  was  liable  to  be  imprisoned.   He  was  s^^L  ^^^ 
not  hoofid  to  incur  a  risk  of  that  kind,  and,  therefore,  there  was  no  ineompe- 
teacy  in  the  procedure.    Besides,  he  could  only  get  his  expenses  by  getting 
the  note  passed. 

Scott,  and  T.  Mmchgmiej  for  the  respondent^  (charger). 

The  LoKD  Justice-Clerk.  The  charge  here  is  withdrawn  by  the  same 
party  who  gave  it.  The  suspension  was  therefore  incompetent  As  to  the  ex- 
penses, the  party  might  bring  an  action  for  the  expenses  that  had  been  incurred. 

The  other  Judges  concurred. 

The  Court  therefore  **  refuse  the  reclaiming  note,  and  find  the  respondent 
entitled  to  additional  expenses." 

Alexatuler  HamSton^  W.S^  Complained s  Agent. 

John  GeihO^  S.S.C.,  Bespoudents'  Agent.  (J.  S.  M.) 


MANUEL  V.  MANUEL. 

(^iadnenmum   UtU^-^Minority  and  Lesionr^NvlUty  of  Z>eedL  —  Reduction  of  a  deed      No.  83. 
gnmted  by  a  minor  with  consent  of  his  father  as  cnrator,  with  concnrrenee  of  no  other  cnra- 
tor,  and  said  to  be  for  the  sole  hehoof  of  the  father,  is  not  harred  hj  the  lapse  of  the  ^o- 


This  was  a  reduction  of  a  bond  and  disposition  of  heritable  property,  bear- 1^  Division, 
ing  to  be  in  security  of  a  loan,  and  to  be  granted  by  "  John  Manuel,  senior,  j^^  jg  Ig53^ 
John  Manuel,  junior,  James  Manuel,  and  Bobert  Manuel,  all  sons  of  the  said      ^-^y^-^ 
John  Manuel,  senior ;  and  by  the  said  James  Manuel  and  Bobert  Manuel,  Manuel  v. 
with  the  special  advice  and  consent  of  the  said  John  Manuel,  senior,  our^*"^®^ 
fiither,  as  our  administrator-in-law,  and  by  the  said  John  Manuel,  senior,  as 
taking  burden  on  him,  for  the  said  James  Manuel  and  Bobert  Manuel,  my 
sons.*'     They  bind  themselves  conjunctly  and  severally  for  the  sum  lent,  and 
Aen  follow  all  the  usual  clauses  of  an  heritable  bond,  in  favour  of  the  de- 
fender, William  Manuel,  brother  of  the  elder,  and  uncle  of  the  younger  obli- 
gants,  who  was  accordingly  infefl  in  the  property  conveyed.     This  bond  had 
been  made  the  subject  of  an  action  of  maills  and  duties,  on  the  allegation  that 
neither  principal  nor  interest  had  been  paid  since  its  date.     The  father  and 
one  of  the  sons,  James  Manuel,  had  defended  the  action,  on  the  ground,  inter 
aUoy  that  the  bond  was  null,  having  been  granted  by  the  two  minors,  James 
and  Bobert,  to  their  lesion,  and  solely  for  behoof  of  their  father,  their  adminis- 
trator-in-law,  and  without  the  concurrence  of  any  other  administrator. 

There  being  difficulty  in  maintaining  this  plea,  ope  exceptionis,  James 
Manuel  brought  the  present  reduction  of  the  bond,  on  the  ground  above 
stated.  \ 

The  defence  to  the  reduction  was,  that  the  bond  was,  exftzcie,  valid,  and  not 
chaUengable  upon  any  intrinsic  grounds,  and  that  the  reduction  was  barred 
by  the  lapse  of  the  quadriennium  utile^  which  was  admitted  to  have  expired. 

The  Lord  Ordinary  (Butherfurd),  pronounced  an  interlocutor,  finding  ^^that 
the  expiration  of  the  qwdriennium  utile  cannot  be  pleaded  in  bar  of  the  pre- 
sent action,  nor  to  the  effect  of  excluding  the  pursuer  from  a  proof  of  his 
averments,"  and  appointing  the  ipartles  to   prepare   issues.      His  Lordship 
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Jan.  15.  1853.  stated  in  a  note,  that  he  held  this  opinion  in  respect  that  he  could  not  look 
''■^Y^*'      upon  the  ground  of  challenge,  as  simply  minority  and  lesion,  (in  which  case 

Manuel  v.  ^]^q  lapse  of  the  qimdriennium  would  have  been  a  good  defence),  but  as 
a  ground  inferring  the  absolute  nullity  of  the  deed,  as  being  granted  by 
a  minor,  with  concurrence  of  his  father  as  curator,  for  the  benefit  of  the  father 
alone.  The  bond  proved  the  minority  of  the  pursuer,  and  that  the  father  acted 
as  curator,  and  that,  to  a  certain  extent,  the  father  was  acting  for  his  own 
benefit ;  while  there  was  an  ofier  to  prove  that  it  was  entirely  for  the  father's 
benefit,  the  minor  being  merely  a  cautioner,  and  that  all  this  was  known  to 
the  defender,  when  he  took  the  bond.  See  cases  of  Sir  O.  Mackenzie^  7th 
Dec.  1666,  M.,  p.  8959  ;  Thomson  v.  Pagan,  3d  July  1781,  M'Qubbin,'b\h 
March  1852,  and  Bell's  Prin.  2090. 

The  defender  reclaimed ; 

For  whom  appeared  D.  Mackenziej  and  T,  Mackenzie,  who  argued  that  this 
was  an  ordinary  case  of  minority  and  lesion,  that  there  was  no  ex  facie  or  m- 
trinsic  nullity  of  the  deed,  and  therefore  the  lapse  of  the  quadriennium  was 
available  ;  Bannatyne,  M.,  8983. 

E.  S,  Gordon,  for  pursuer. 

The  Lord  President  observed,  that  he  considered  the  cases  of  Sir  O, 
Mackenzie,  and  of  Thomson  v.  Pagan  as  settling  the  question  in  favour  of  the 
Lord  Ordinary's  judgment.  The  only  conflicting  case  was  that  of  Bannatyne, 
which  stood  between  the  others  in  time,  but  was  so  special  in  its  facts  as  to  be 
of  no  authority  in  the  present  case. 

Lord  Fullerton  concurred.  There  is  a  kind  of  puzzle  about  deeds  ipso 
jure  null,  and  it  seems  to  be  maintained  that  any  deed  requiring  an  action  to 
reduce  it  does  not  fall  under  that  category.  But  that  is  not  the  real  distinc- 
tion in  relation  to  the  effect  of  the  quadriennium  utile.  Though  the  party 
brings  his  action  after  the  lapse  of  four  years,  yet,  if  he  states  facts  inferring 
nullity,  he  is  not  barred.  The  bond  is  null,  if  granted  by  a  minor  for  behoof 
of  his  father  acting  as  his  curator,  for  the  latter  cannot  be  auctor  in  rem  suam  ; 
and  this  may  require  an  action  to  prove  it. 

Lord  Cuninguame  concurred.  As  the  case  was  libelled,  the  bond  was 
granted  by  minors,  with  consent  of  their  father,  with  whom  they  lived,  to  an 
uncle  as  the  alleged  creditor,  without  consideration  paid  to  themselves,  and 
solely  for  behoof  of  the  father,  which  fact  was  said  to  be  known  at  the  time  to 
the  defender.  If  these  allegations  were  true,  it  was  a  case  of  legal  fraud  (if 
not  also  of  moral  wrong)  for  which  the  injured  parties  were  entitied  to  redress 
at  any  time  within  the  years  of  the  long  prescription.  Persons  above  majo- 
rity had  redress  for  forty  years  against  a  wrongdoer  and  his  accessories  in  case 
of  wilful  imposition,  and,  a  fortiori,  children  must  have  the  same  privilege, 
when  betrayed  by  their  legal  guardians.  The  authorities  citjed  by  the  Lord 
Ordinary  were  conclusive. 

Lord  Ivory  concurred. 

The  Court  "  adhere,  and  remit  to  the  Lord  Ordinary  to  proceed  further  in 
the  cause  as  shall  be  just." 

/.  Wtdlace,  S.S.C.,  Pm*siier*s  Agent. 

ir.  .1.  O.  and  R.  Ellis,  AV.S.,  Defender's  Agents.  (W.  H.  T.) 
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This  day,  Jahes  Moncbeiff,  Esq.,  presented  his  commission  as  Lord  Ad-  1st  Divbion. 
vocate,  in  room  of  John  Inglis,  Esq.,  and  took  the  usual  oaths.  Jan.  18. 1863. 


EVERITT  V.  SCOTT.  No.  84. 

Act  13  Geo.  III^  c.  64,  sec.  3 — Illegal  possession  of  game — Conviction — Seizure  of  game  in 
nodum  probaticniis. — In  a  prosecution  at  the  instance  of  the  procurator-fiscjil  of  a  Justice  of 
Peace  Court,  (under  sec.  3  of  the  Act),  or  (against  an  unqualified  person  for  having  game 
in  his  possession),  the  game  was  seized  in  modum  probationis  by  the  fiscal,  who  was  also 
superintendent  of  police.  After  conviction,  restitution  of  the  game  was  demanded: — Held, 
that  the  prosecutor  was  placed  by  the  statute  on  the  same  footing  as  a  common  informer, 
and  thzt  as  the  statute  contained  no  provisions  for  the  seizure  or  forfeiture  of  the  game,  the 
seizure  of  it  by  him  was  illegal,  and  he  was  bound  to  restore  it. 

This  was  an  advocation  from  a  judgment  of  the  Sheriff  of  Eoxburgh,  in  an  2d  Division, 
application  at  the  instance  of  Everitt,  the  procurator-fiscal  of  the  Justice  of  j^  jg  jggg. 
Peace  Courts  of  the  county  of  Roxburgh,  against  Scott,  charging  him  with  an      .^    .^i 
infringement  of  the  Act,  13th  Geo.  III.,  c.  54.     By  that  Act  it  is  enacted,  (§  Everitt  v. 
3),  "  That  every  person  whatsoever,  not  qualified  to  kill  game  in  Scotland,  who  Scott, 
shall  have  in  his  or  her  custody,  or  carry  at  any  time  of  the  year,  upon  any  pre- 
tence whatever,  any  hares,  partridges,  pheasants,  muir-fowl,  ptarmigan,  heath- 
fowl,  snipes,  or  quails,  without  the  leave  or  order  of  a  person  qualified  to  kill 
game  in  Scotland,  for  carrying  such  hares  or  other  game,  or  for  having  the 
same  in  bis  or  her  custody,  shallf  for  the  first  offence,  forfeit  and  pay  the  sum 
of  twenty  shillings  sterling,  and  for  the  second,  and  every  other  subsequent 
offence,  the  sum  of  forty  shillings  sterling,  and  in  case  of  not  paying  the  sum 
decreed  vrithin  the  space  of  ten  days  after  conviction,  by  a  final  judgment 
shall  suffer  imprisonment  for  six  weeks  for  the  first  offence,  and  for  three 
months  for  the  second  and  every  other  subsequent  offence."     The  petition 
prayed  for  the  imposition  of  the  statutory  fine,  but  did  not  assert  any  right  of 
pn^rty  in  the  game,  or  call  for  any  forfeiture  thereof  as  not  belonging  to  Scott, 
the  offending  party. 

Scott  admitted  that  he  had  the  game  enumerated  in  the  procurator-fiscal's 
petition  against  him  in  lus  possession,  and  the  Court  fined  him  in  the  sum  of 
£1  sterling,  which  he  immediately  paid.  Subsequent  to  these  proceedings, 
Sa)tt  presented  an  application  to  the  Sheriff,  praying  to  have  the  game 
deliyered  back,  as  having  been  illegally  taken  possession  of  by  the  re- 
spondent, or  to  have  the  value  thereof  decerned  for.  In  answer  to  this  com- 
plaint, the  procurator-fiscal  maintained  that  the  game  was  seized  as  having 
been  unlawfully  in  the  possession  of  the  complainer,  contrary  to  the  statute ; 
that  he  not  being  a  person  qualified  to  kill  game,  or  having  leave  from  any 
sirch  person,  was  liable  in  the  penalties  thereof ;  that  the  respondent  was  en- 
titled to  seize  the  game  m  modum  probationis  of  that  offence,  and  that  the 
complainer  was  not  entitled  to  recover,  as  his  property,  game,  which  it  was  a 
statutory  offence  to  have  in  his  possession. 

The  Sheriff-substitute  sustained  this  defence,  and,  on  appeal,  the  Sheriff  ad- 
hered. 

The  complainer  advocated. 

The  Lord  Ordinary  (Robertson)  '*  Finds  that,  although  the  advocator  was 
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Jan.  18. 1858.  Jiot  a  qualified  person  under  the  Act  1621,  c.  31 — ^he  not  having  a  plough- 
^«-Y^«^      gate  of  land  in  heritage — and  although  he  had  incurred  the  penalty  of  the 

Ereritt  v.  foresaid  Act,  13th  Geo.  III.,  c.  54,  was  yet  entitled  to  assert  and  hold  a  right 
of  property  in  the  said  game,  and  that  the  respondent  was  not  entitled,  as  a 
common  informer,  to  seize  and  retain  tiie  same  at  his  own  hand,  and  to  deny 
restitution  thereof  to  the  advocator,  there  being  no  forfeiture  of  the  same  by 
any  statute ;  and  therefore,  advocates  the  cause,  alters  the  interlocutor  of  the 
Sheriff  complained  of,  repels  the  defences  or  answers  to  the  application  hither- 
to maintained  in  the  Inferior  Court,  as  well  as  in  this  Court,  and  decerns,'' 
&c.  His  Lordship  held  that  a  person  killing  game,  whether  qualified  or  not, 
or  whether  doing  so  within  his  own  property  or  not,  although  liable  in  penal- 
ties, either  for  an  infringement  of  the  Game  Laws,  or  for  trespass,  is  still  at 
conmion  law  the  proprietor  of  the  game  so  killed  by  him ;  Lord  Stair,  b.  iL  t. 
1,  §  53 ;  Erskine,  b.  ii.,  t.  2,  §  10 ;  Ness  on  the  Game  Laws,  p.  67  ;  Forbes 
Irvine  on  the  Game  Laws,  p.  56. 

The  respondent  (the  procurator-fiscal)  reclaimed. 

PattoHj  and  the  Dean  o/FacuU^j  for  the  reclaimer.  Unless  the  party  has 
legal  possession  of  the  game,  he  cannot  advance  one  step  in  this  application 
for  restitution  of  it.  This  is  not  the  case  of  a  proprietor  suing  for  restitution 
of  what  had  been  taken  away  for  the  purpose  of  proving  a  particular  ofience. 
The  effect  of  restitution  here,  would  be,  to  repeat  the  statutory  offence.  This 
is  one  of  those  cases  in  which  we  have  suffici^t  elements  for  saying  that  the 
imposition  of  the  penalty  carries  with  it  a  forfeiture,  or  at  least  such  a  ceasing 
of  possession  that  it  cannot  be  followed  by  restitution,  otherwise  the  penalty 
would  no  longer  be  a  penalty,  but  a  tax  or  a  license  for  doing  that  which  the 
statute  prohibits ;  Forbes  Irvine,  p.  61 ;  Bell's  Pr.,  §  949 ;  §  36  (First  Division). 

Watson^  and  PattteoHy  for  the  respondent,  (advocator).  A  conviction  under 
the  statute  leaves  the  propeiiy  of  the  game  untouched.  This  is  not  an  offence 
at  common  law.  The  statute  gives  no  authority  to  seize  the  game,  and 
therefore  the  procurator-fiscal  was  as  much  in  illegal  possession  of  the  game 
as  was  the  advocator.  If^  therefore,  the  seizure  of  the  game  was  illegal,  the  pro- 
curator-fiscal was  illegally  depriving  Scott  of  his  property.  Anderson  v.  Camp- 
bell,  28th  February  1811,  F.  C. ;  MitcheU  ^  Co.  v.  Meek,  29th  May  1818,  F.  C. 

The  Lord  Justice-Clerk.  This  is  a  question  of  novelty,  and  is  raised  on 
the  statute  for  the  first  time.  The  statute  contains  no  power  to  seize  the  game, 
nor  does  it  direct  that  there  shall  be  any  forfeiture  of  tiie  game.  It  cannot  be 
doubted  that  this  game  was  unlawfully  seized.  The  procurator-fiscal  can  pro- 
ceed solely  as  a  common  informer.  It  has  been  said  that  it  was  necessary  to 
seize  the  game  in  modum  probationis.  The  statute  has  not  said  so ;  and  it  is 
not  necessary  in  point  of  fact,  and,  at  any  rate,  the  right  to  seize  is  not  given 
in  the  statute.  The  general  principle  contained  in  the  Lord  Ordinary's  in- 
terlocutor should  be  adhered  to. 

Lord  Cockburn.  I  am  of  the  same  opinion.  This  is  entirely  a  matter  of 
utataie,  and  we  must  adhere  to  the  statute.  It  says,  that  a  person  having  game 
in  his  possession  is  to  be  fined ;  it  says  nothing  else.  It  is  not  said  that  he 
can  l)e  interdicted,  or  that  any  common  informer  can  go  into  his  house  and 
take  the  game  away. 
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LoEDS  MuRBAT  and  Wood  ooncnrred.  Job.  IS.  1$68. 

The  Court  pronounced  an  interlocutor,  containing  several  findings  in  point  of  ^y^^  ^ 
fact ;  and  thereafter  '*  Find^  that  no  plea  was  argued  (by  the  respondent)  to  Scott, 
the  effect,  that  the  same  was  not  actually  in  his  (the  advocator's)  possession, 
or  did  not  belong  to  him,  but  was  the  property  of  another  person,  to  whom 
the  boxes  containing  the  same  were  addressed :  Find,  that  though  the  ad- 
vocator was  not  a  qualified  person  under  the  Act  1621,  c.  31,  he  not  having 
a  ploughgate  of  land  in  heritage,  and  although  he  had  incurred  the  penalty  of 
the  foresaid  Act,  13  Gleo.  III.,  c.  54,  the  respondent  was  not  entitled,  as  a 
common  informer,  to  seize  and  retain  the  same  at  hid  own  hand,  and  to  deny 
restitution  thereof  to  the  advocator,  there  being  no  forfeiture  of  the  same  by 
any  statute ;  and  therefore  advocate  the  cause,  alter  the  interlocutor  of  the 
Sheriff  complained  of^  repel  the  defences  or  answers  to  the  application  hitherto 
maintained  in  the  Inferior  Court  as  well  as  in  this  Court,  and  decern ;  .  .  . 
'find  the  advocator,  Robert  Scott,  entitled  to  expenses ;  allow  him  to  give  in 
an  account  thereof;  and  remit  to  the  Auditor  to  tax  and  report. 

Jamu  SomerviUe,  S.S-C.,  Advocator's  Agent. 

WiUher  and  MehiUe,  W.S.,  Respondent's  Agents.      (J.  8.  M.) 
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FAIRSERVICE  or  CAIRNS  and  HUSBAND,  v.  MARIANSKI. 

Verdict — Amendment  of— Remit  Jr am  House  o/Lorde. — Amendment  made  upon  a  verdict 
and  the  interiocntor  applying  it,  in  obedience  to  a  recommendation  contained  in  a  remit 
fiom  the  Bomm  of  Lwis. 

Two  aetioDs,  snbstantially  the  same,  of  reduction-improbation,  were  raised 

at  the  instance  of  the  pursuers  against  the  defender.    It  was  agreed  that  one  ^  ^▼i'ion* 

jury  trial  should  serve  for  both.    The  following  were  Ihe  lisaes.    1st,  In  the  «^^*  ^^*  ^^^^ 

eoe  cause : —  ^  ,       .    . 

^^^  jTairBeryicc&c 

^  Whether,  at  the  dates  when  the  subscriptions  and  indiMrsations  of  the «.  Marianski. 

snd  Alexander  Fairservice  were  adhibited  to  or  upon  the  writings,  numbers 
5,  6,  7,  8,  10,  4ec.,  Sdc.j  of  process,  or  any  of  them,  the  said  Alexander  Fair- 
service  was  of  weak  and  facile  mind,  and  easily  imposed  upon  ;  and  whether 
the  defender,  taking  advantage  of  his  said  weakness  and  facility,  did,  by  fraud 
cr  dicomvention,  or  intimidation,  procure  or  obtain  the  said  subscriptions  and 
indorsations,  or  any  of  them,  to  the  lesion  of  the  granter  ?" 

2d,  In  the  other  cause,  the  issue  was  in  swular  terms  applied  toa  diffi»re&t 
set  oi  documents. 

In  each,  a  verdict  was  pronounced  in  general  terms  *'  for  the  pursuersy** 
and  an  interiocntor  applying  it  in  similar  general  terms  was  pronounced. 

Appeals  were  taken  in  each  of  the  cases,  by  the  ddender,  to  the  House  of 
Lords,  against,  inter  aUa^  this  interiocntor  applying  the  verdict. 

The  judgment  of  the  House  of  Lords,  after  disposing  of  the  other  mattens 
appealed,  goes  on  thus :  ^^  And  it  is  further  ordered  diat  the  said  appeals 
do  stand  over,  and  that  the  said  causes  be  and  are  hereby  remitted  back 
to  the  Court  of  Session  in  Scotland,  in  order  that  the  respondents  in 
the  said  appeals  may  make  such  applications  to  the  said  Court  of  Session, 
and  to  the  Lord  Justice-Clerk,  as  they  may  be  advised  to  make,  for  the 
anendment  of  the  entries  of  the  verdicts  in  the  said  actions  respectively 
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Jan.  18. 1853.  fonnd  for  the  pursuers,  on  the  issues  in  the  said  petitions  and  appeals  men- 

^"^Y^*^      tioned,  according  to  the  substance  of  the  actual  findings,  and  to  the  notes  of 

F^Benrice&c.  ^^  Lord  Justice-Clerk,  and  also  for  such  amendment  of  the  application  of 

the  verdict  in  the  said  actions  of,  &c., as  the  said  Court  maj 

deem  necessary,  in  consequence  of  any  amendment  which  may  be  made  in 
the  said  verdicts/' 

(For  the  observations  of  the  Lord  Chancellor  and  Lord  Brougham,  see  re- 
port of  this  case,  1st  July  1852,  p.  1108,  Vol.  I.  of  these  reports,  in  which  it 
will  be  seen  that  the  objection  taken  to  the  verdict  by  their  Lordships,  was, 
in  respect  that  it  was  ambiguous,  being  simply  '^  for  the  pursuers,"  while  the 
issue  was  alternative,  ^'  by  fraud,  or  circumvention,  or  intimidation.*' 

A  petition  was  now  presented  by  the  pursuers  to  the  Court,  praying  them 
to  apply  the  judgment  and  carry  into  effect  the  remit  of  the  House  of  Lords. 

Fenney,  for  the  defender,  maintained  that  the  proceeding  recommended  by 
the  House  of  Lords,  that  the  Court  should  amend  the  entry  of  the  verdict, 
was  quite  unprecedented,  and  unknown  to  the  practice  of  the  Court. 

DeaSy  for  the  pursuers,  argued  that  the  House  of  Lords  being  the  Supreme 
Court  in  matters  of  Scotch  Law,  and  having  found  that  such  a  proceeding  was 
competent,  the  regularity  or  irregularity  of  the  practice  was  no  longer  an 
open  question,  and  the  Court  had  now  therefore  nothing  to  do  but  to  consider 
how  far,  and  in  what  way,  it  was  expedient  to  proceed  in  accordance  with 
the  recommendation. 

The  Court,  after  some  hesitation,  altered  the  entry  of  the  verdict,  and 
the  interlocutor  applying  it,  as  follows,  in  the  first  action,  and  in  the  same  man- 
ner, tmUatis  mutandis,  in  the  second.  ^<  At  Edinburgh,  the  28th,  29th,  and  80th 
days  of  March  1850,  before  the  Right  Honourable  the  Lord  Justice-Clerk, 
compeared  the  said  pursuers  and  the  said  defender,  by  their  respective  counsel 
and  agents,  and  a  jury  having  been  balloted  and  sworn  to  try  the  said  issue 
between  the  said  parties,  say,  upon  their  oath,  that  at  the  dates  when  the 
subscriptions  and  indorsations  of  the  said  Alexander  Fairservice  were  adhi- 
bited to  or  upon  all  and  each  of  the  writings,  numbers  5,  6,  7,  8,  10,  11, 
12,  13,  14,  18,  20,  21,  22,  23,  26,  30,  31,  33,  34,  and  132  of  process,  the 
said  Alexander  Fairservice  was  of  weak  and  facile  mind,  and  easily  imposed 
upon ;  and  that  the  said  defender  taking  advantage  of  his  said  weakness  and 
facility,  did,  by  fraud,  and  circumvention,  and  intimidation,  procure  or  obtain 
each^and  all  of  the  said  subscriptions  and  indorsations,  to  the  lesion  6f  the 
granter." 

The  Lords  having  resumed  consideration  of  the  petition  of  Mrs  Janet 
Fairservice  or^Caims  and  her  husband,  pursuers,  to  apply  the  judgment  and 
remit  by  the  House  of  Lords,  note  for  the  said  Mrs  Janet  Fairservice  or 
Cairns  and  husband,  to  the  Right  Honourable  the  Lord  Justice-Clerk,  and 
minute  therein  for  the  defender,  Dionysius  Onufn  Marianski,  interlocutor  and 
deliverance  by  his  Lordship  on  the  said  note,  and  the  amended  entry  of  the 
verdict  of  the  jury,  in  pursuance  of  the  said  deliverance,  and  having  heard 
counsel  for  both  parties  in  the  cause,  apply  the  said  verdict  as  now  entered 
up,  and,  in  terms  thereof,  find,  that  at  the  dates  when  the.  suhscriptions  and 
indorsations  of  the  deceased  Alexander  Fairservice  were  adhibited  to  or 
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npoD  all  and  each  of  the  writings,  numbers  5,  6,  7,  8,  10,  11,  12,  18,  14,  18,  Jan.  18. 1858. 

20,  21,  22,  23,  26,  30,  31,  33,  34,  and  132  of  process,  the  said  Alexander     /•'y^ 

Fairservice  was  of  weak  and  facile  nund,  and  easily  imposed  upon,  and  that^^®?^^^^^^' 

the  said  defender,  taking  advantage  of  his  said  weakness  and  facility,  did  by 

fraud,  and  circumvention,  and  intimidation,  procure  or  obtain  each  and  all 

of  the  said  subscriptions  and  indorsations,  to  the  lesion  of  the  granter  :]^  And  x 

therefore,  the  said  Lords  reduce,  retreat,  rescind,  cess,  and  annul  each  and  all 

of  the  siud  subscriptions  and  indorsations,  and  the  bills,  indorsations,  and  other 

writings  to  which  they  were  adhibited,  in  so  &r  as  they  are  alleged  to  import 

any  obligation,  transference,  assignation,  indorsation,  or  other  right  in  &vour 

of  the  defender,  with  all  that  has  followed  or  is  competent  to  follow  upon  the 

same,  and  decern  and  declare  the  same  to  have  been  from  the  beginning,  to 

be  now,  and  in  all  time  coming,  void  and  null,  and  of  no  force,  strength,  or 

effect  in  judgment,  or  outwith  the  same,  all  in  terms  of  the  conclusions  of  the 

libel :  And  die  said  Lords  find,  reduce,  decern,  and  declare  accordingly,  in 

terms  of  the  reductive  and  declaratory  conclusions  of  the  libel ;  of  new,  find 

the  pursuers  entitled  to  the  expenses  incurred  by  them  prior  to  the  20th  July 

1850,  the  account  to  be  taxed  by  the  Auditor  in  common  form. 

Wtttiam  WaddeU,  W.S.,  Pursuers'  Agent. 

Wotherspoon  and  Mack^  W.S.,  Defender's  Agent.  (W.  H,  T.) 


WAUCHOPE  V.  NORTH  BRITISH  RAILWAY  COMPANY.  No.  86. 

BaUuM^f  Ad-^ConsirucHon, — ^Tlie  tenn  ^'nulway"  in  the  Act  inoorporating  a  railway 
company,  used  in  a  clause  conferring. certain  rights  npon  a  proprietor  through  whose  lands 
the  line  was  to  pass,  Held  to  apply  not  only  to  the  main  line,  hat  to  hranches  suhse- 
qnently  constructed. 

The  Act  incorporating  the  Edinburgh  and  Dalkeith  Railway,  contained  ^^^^^^^^°* 
the  following  clause  in  favour  of  Mr  Wauchope  of  Niddry,  through  whose  Jan.  19. 1858. 
lands  the  line  passed :  "  The  said  Company  shall,  and  they  are  hereby  re-      '''y^*^ 
quired,  (in  addition  to  the  value  of  the  ground  to  be  occupied  by  the  said^*^^^®??  ?' 
Railway,  to  be  ascertained  and  paid  in  manner  hereinafter  mentioned,)  to  pay  Co.  "'     ^  * 
to  the  said  Andrew  Wauchope,  and  his  heirs  and  successors  in  the  lands  and 
estate  of  Niddrie  Marischall,  so  long  as  the  said  Railway  shall  continue  to 
be  used  through  the  said  lands,  grounds,  or  other  premises  of  the  said  Andrew 
Wauchope,  the  sum  of  one  half-penny  per  ton  upon  all  goods  and  articles  upon 
which  a  tonnage-duty  is  chargeable  and  charged  in  virtue  of  this  Act,  which 
shaH  pass  along  any  part  of  said  Railway  situated  within  the  said  lands,  &c., 
excepting  the  coals  and  other  minerals,  corn,  and  other  articles,  the  produce 
of  the  said  lands  and  estate,  the  manure,  lime,  &c.,  belonging  to  or  for  the 
use  of  the  said  Andrew  Wauchope,  his  heirs,  tenants,  &c."     The  Company 
subsequently  constructed,  under  a  special  Act,  their  Fisherrow  branch,  which 
broke  off  from  the  main  line  within  the  pursuer's  lands ;  the  Act  relating 
to  this  branch  did  not  contain  any  allusion  to  the  pursuer's  rights,  it  declared 
that  the  branch  should  be  '^  taken  and  deemed  to  be  a  part  of  the  said  Railway." 
In  1845,  the  North  British  Railway  Company,  the  defenders,  obtained  an 
Act,  enabling  them  to  purchase  the  Dalkeith  line  and  its  Fisherrow  branch, 
and  to  construct  certain  other  branch  railways  in  connection  with  it. 


156  CASES  DECroED  IN  THE  No-  87. 

Jan.  19. 1838.  ^7  ^^  Statute  it  was  enacSted,  that  from  and  sher  tlie  pmx^ase,  the  Acts 
N—Y^i^/  relating  to  the  Dalkeith  Railway  should  be  repealed,  ^  so  &r  ab  the  same  are 
Wanchope  v,  applicable  to  so  much  thereof  as  nay  be  the  subject  of  such  piirehase,"  ^^  sar- 
N.  Brit.  Bail,  j^g  ^^^^  reserving,  i/Uer  aUa,  ail  rights,  powers,  4&c.,  and  other  benefits  what- 
soever, by  the  last  mentioned  Acts,  to  or  on  the  estate  of  Niddrie  and  Edmon- 
stone,  or  on  the  persons  in  possession  thereoC" 

The  North  British  Railway  then  constructed  a  branch  from  Edinfoorgh  to 
Musselburgh,  and,  for  a  part  of  the  way,  availed  liiemselves  of  a  small  portion 
of  the  Fisherrow  branch,  but  without  using,  as  far  as  this  part  of  their  works 
was  concerned,  any  part  of  the  main  line  of  the  Dalkeith  Railway.  The  lat- 
ter now  formed  a  part  of  their  Hawick  branch. 

The  pursuer  now  claimed  his  half-penny  per  ton  upon  all  goods  passing 
along  the  Musselburgh  branch,  in  respect  of  its  comprehending  a  p<Mlion  of 
the  Fisherrow  branch  of  the  Dalkeith  line.  The  defenders,  while  admitting 
his  daim  upon  the  traffic  of  their  Hawick  branch,  as  representing  the  Dal- 
keith Railway,  denied  their  liability  upon  the  Mussdburgh  branch,  in  reject, 
.that  the  way-leave  originally  conferred  upon  the  pursuer  did  not  apply  to  the 
Fisherrow  branch,  but  only  to  the  main  line  of  the  Dalkeith  Railway.  They 
admitted  that  it  had,  in  a  former  state  of  matters,  been  paid  upon  the  Fisher- 
row traffic,  but  explained  that  by  the  &ct,  that  at  that  time  it  was  impossible 
to  get  upon  that  branch  except  by  passing  along  the  main  line,  so  that  the 
present  question  could  not  possibly  arise. 

The  pursuer  maintained  that  the  term  ''  railivay"  in  the  original  Act  of 
the  Dalkeith  Company,  must  be  held  to  include  the  branches ;  and,  at  all 
events,  by  the  subsequent  Act,  empowering  them  to  construct  the  branch  in 
question,  it  was  declared  that  it  should  be  taken  and  deemed  to  be  a  part  of 
the  said  Railway. 

The  Lord  Ordinary,  (Wood),  found  for  the  pursuer,  holding  that  the  term 
**  railway,"  in  the  original  Act,  applied  to  the  Fisherrow  branch  as  well  as  to 
the  main  line. 

The  de&nders  reclaimed,  for  whom  .appeared  Pmne^  and  DecM  cf  Facul^^ 
(Inglis). 
^         For  the  pursuer,  Dundcm^  and  Neavea, 

The  CocBT  unanimously  adhered. 

W.  Mackenzie,  W.S.,  Fursuer^s  Agent 

David  Smith,  W.S.,  Defenders'  Agent.  (W.  H.  T.) 


lilt  Division.       "^^^  ^7>  RoBERT  Hami>tsid£,  Esq.,  presented  his  commission  as  Solicitor- 
JaiL  20  185a.  G^'^^^  ^  ^^'^  ^^  ^-  NjSAVESy  Esq.,  and  took  the  usual  oaths. 

2fo  37  MARQUIS  o»  AILSA,  PETraowBR. 

EnUnir^Mmtgomery  Ady  10  Geo,  111^  c  hX-^Entail  Amendment  Act,  11  and  12  Fict, 
c.  86 — Itnprovemente, — Expenae  of  erecting  a  tile-work,  and  of  repairing  two  mansion- 
houses,  other  than  that  inhabited  by  the  proprietor,  one  of  them  being  inhabited  by  the 
commissioner,  and  the  other  by  the  factor,  disallowed  as  a  charge  against  the  estate  under 
the  Mentgomery  Act,  and  Entail  Amendment  Act. 
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This  was  a  petition  by  the  Marquis  of  Ailsa,  heir  of  entail  in  possession  of  Jan.  21. 1653. 
the  estate  of  Cassilis  and  Culzean,  setting  forth  various  improvements  eze-      ^«*y^*^ 
cuted  by  him  on   these  estates,  alleged  to  be  of  the  nature  allowed  in  theMarqais  of 
Montgomery  Act,  10  Geo.  III.,  c.  51,  sees.  9,  10,  and  27,  to  be  charged'^^*'  ^^^ 
against  the  succeeding  heirs  of  entail,  and  for  which  additional  facilities  are 
given  by  the  Entail  Amendment  Act,  11  and  12  Yict.,  c.  86,  sees.  13,  14, 
16,  18,  31,  83,  &c.    The  petitioner  prayed  the  Court  to  authorize  him  to 
execute  bonds  of  annual-rent,  in  terms  of  the  last  mentioned  Act,  for  the  sums 
so  expended  on  improvements. 

A  remit  had  been  made  by  the  Lord  Ordinary  to  W.  B.  BaiUie,  Esq., 
W.S.,  to  examine  and  report  whether  the  requirements  of  the  statute  had 
been  complied  with. 

From  the  report,  it  appeared,  inter  aUa^  that  part  of  the  alleged  improve- 
ments consisted  of  the  erection  of  a  tile-work,  by  which  not  only  might  the  ^ 
estate  itself  be  supplied  with  tile  for  draining,  but  by  which  the  proprietor 
might  be  able  to  make  a  profit  by  the  sale  of  tiles.  Part  was  also  stated  to 
be  for  the  repair  of  three  separate  mansion-houses,  Culzean  Castle  the  resi- 
dence of  the  petitioner,  Newark  Castle  which  was  inhabited  by  his  commis- 
sioner, and  Maybole  Castle  inhabited  by  his  factor.  All  these  .mansion- 
houses,  it  appeared,  were  within  eight  miles  of  each  other,  and  upon  estates, 
whichy  though  originally  distinct,  were  now  all  held  under  the  same  entail. 

H,  J.  Rohertson,  and  A,  Boyht  for  the  petitioner,  maintained  that  the  ex- 
pense of  the  tile-work  ought  to  be  sustained  as  falling  under  the  general  ex- 
pense of  ^'  draining,"  or,  at  all  events,  as  an  '<  out-building,''  allowed  by  the 
9th  section  of  the  Montgomery  Act.  By  means  of  it  the  tiles  were  procured 
at  cost  price,  and  had  they  been  bought  from  the  manufacturer,  the  charge 
against  the  estate  would  have  been  still  greater.  In  the  case  of  the  Earl  of 
Glasgow^  27th  Nov.  1850,  a  new  engine-house  in  connection  with  mines  had 
been  allowed.  As  to  the  two  additional  mansion-houses,  they  had  originally 
belonged  to  different  estates,  and  were  valuable  relics  which  were  falling  into  a 
ruinous  condition,  and  required  the  repairs  to  preserve  them.  In  the  case  of 
Dalrymple  v.  Stirling^  14th  Dec.  1814,  two  mansion-houses  had  been  allowed. 

The  Lord  President  observed,  that  he  did  not  think  the  tile-work  fell 
under  the  term  ^'  out-buildings  for  the  same,*'^  used  in  the  Act.  It  was  truly 
a  manufactory,  for  the  purpose  of  sale  as  well  as  for  the  use  of  the  estate. 
Nor  did  it  come  under  the  general  expense  of  draining,  for  it  was  not  an 
erection  of  a  temporary  nature  for  the  current  operations  of  draining.  It  was 
impossible  to  go  into  an  accounting  to  ascertain  what  would  have  been  the 
expense  had  the  tiles  been  purchased.  The  three  mansion-houses  did  not  all 
appear  to  merit  that  name,  in  the  proper  sense.  A  very  large  estate  might 
have  more  than  one  mansion-house,  at  a  great  distance  from  each  other,  for 
the  use  of  the  proprietor ;  but  two  of  tliose  in  question,  whatever  was  their 
ori^nal  history,  were  now  used  for  the  factor  and  the  commissioner. 

The  other  Judges  concurred. 

'*  The  Lords,  on  report  of  Lord  Anderson,  and  having  considered  the  re- 
port of  Mr  BaiUie,  and  heard  counsel  for  the  petitioner,  repel  the  petitioner's 
claim  in  respect  of  the  sum  of  L.847 :  13 :  6^,  charged  as  the  expense  of 
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Jan,  21.  18S3.  creating  a  tile-work,  and  his  claim  in  respect  of  the  improvements  and  addi- 
s-»Y^-^       ^^o^s  made  to  Newark  Castle  and  Majbole  Castle,  and  remit  to  the  Lord 

Marqnis  of      Orcdnary  to  proceed  further  as  maj  be  just,  and  to  report. 
Ailfla,  Pet. 

Hunter,  Blair,  and  Cowan,  W.S.,  Agents.  (W.  H.  T.) 


No.  88.  KIDD  V.  YOUNG  and  Othees. 

Experues—Coutuel^  Fees. — A  debate  baying  been  poetponed  bj  the  Conrt,  and  called 
again  sometime  after,  the  senior  connsel  emplojed  on  the  first  occasion  was  neoessarilj  pre- 
vented firom  conducting  the  debate  on  the  second,  and  another  was  feed ;  the  Auditor's  re- 
port, sustaining  both  fees  against  the  other  party,  approved. 

Ist  Division.       This  case,  (reported  p.  131  of  this  volume),  now  came  in  the  form  of  an 

Jan.  21. 1863.  objection  to  the  Auditor's  report 

N-^Y^^  #       Senior  counsel  had  been  feed  by  the  complainer,  for  the  debate  before  the 

Eiddi;.Toung.  Inner  House ;  fix>m  pressure  of  business  the  case  was  not  heard  on  the  daj 
on  which  it  was  put  out  in  the  roU.  When  at  last  the  debate  took  place,  the 
senior  counsel  formerly  feed,  was  necessarily  absent  from  Edinburgh,  and 
another  was  employed.  The  complainer  being  successful,  obtained  decree  for 
expenses,  and  the  Auditor  sustained  both  the  aboye  mentioned  fees  to  counseL 
This  was  objected  to  by  the  respondents,  but  the  Court  approved  the  Audi- 
tor's report. 

JardSne,  Stodart,  and  Frcuer,  W.S.,  Compltuner's  Agents. 

T.  and  R.  Landah,  S.S.C.,  Bespondents'  Agents.  (W.  H.  T.) 


Piingle,  &c 


jj^  39^  CAMPBELL  v.  PRINGLE  and  OTHERS- 

£xpefU€B^C<hde/eiulers, — In  a  cause  in  which  the  defenders  were  veiy  nuiserous,  and 
were  successful  on  the  merits,  full  expenses  allowed  to  each,  in  respect  that  their  grounds 
of  defence  were  necessarily  various,  so  as  to  preclude  them  from  arranging  so  as  to  have 
agents  and  counsel  in  commonT 

Ist  Division.        The  action  had  been  at  the  instance  of  the  solicitors  of  an  abortive  railway 
Jan.  22. 1853.  scheme,  against  the  individual  members  of  the  provisional  committee,  who 
N-^Y^^      ^^T^  ▼cry  numerous.    The  defenders  had  been  successful  on  the  merits,  and 
Cunpbell  t%     had  obtained  decree  for  expenses. 

Macfarlane,  for  the  pursuer,  now  adverted  to  the  Auditor's  report  allowing 
full  expenses,  including  fees  to  counsel,  &c.,  to  each  of  the  defenders.  They 
ought  to  have  made  some  arrangement,  by  adopting  each  other's  defences, 
and  having  agents  and  counsel  in  common. 

Penney^  and  the  Lord  Advocate  {Moncre^)^  for  the  defenders,  said,  that  what 
the  pursuer  complained  of  was  partly  his  own  feult  and  partly  unavoidable. 
The  pursuer  had  stated  separate  facts  against  many  of  the  defenders,  and 
almost  all  of  them  had  been  obliged  to  state  separate  grounds  of  defence. 
They  were  not  an  incorporated  body,  but  a  provisional  committee,  and  were 
said  to  have  become  so  in  a  great  variety  of  ways.  It  was  the  interest  of 
each  that  as  many  of  the  others  as  possible  should  be  implicated. 

The  Lord  President  observed,  that  in  many  cases  an  arrangement  of  the 
kind  alluded  to  by  the  pursuer,  had  been  entered  into, .  and  had  been  recom- 
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mended  by  tiie  Court,  with  a  hint  of  serious  resolts  in  the  matter  of  expenses,  jm^.  22.  IftoS. 
if  it  should  not  be  attended  to.    The  present  case,  however,  was  peculiar,  and      ^^^v^--^ 
looking  to  the  variety  of  averments,  and  the  necessity  of  sifting  them,  he  did  Campbell  v. 
sot  see  how  a  cammoa  agent  could  have  acted  for  all.  •  Fnngie,  &«. 

The  other  Judges  con<»]rred,  and  the  Auditor  s  report  was  approved  of. 

J.  Murray,  Junior,  S.S.C.,  Agent  for  the  Pursuer. 

CampbeSand  Smithy  S.S.C,  Agents  for  Defenders.  (W.  H.  T.) 


ROBERTSON  v.  HENDERSON.  No.  90. 

Action  of  Damages — Criminal  Information — Diligence — Recovery  of  Document — Protec- 
tion ofPubUc  Prosecutor . — ^In  an  action  of  damages,  founded  on  the  idlegation  that  a  charge 
of  perjniy  had  been  lodged  by  the  defender  againat  the  pnrsner  with  the  procurator-fiscal 
of  Glasgow,  malifiionsliy,  and  mthout  probable  canse,  the  pursuer  moved  for  diligence  for 
the  recoveiy  of  aU  doounents  relating  to  such  charge.  To  this  dih'gence  objection  was 
taken  bj  the  defender,  and  also  by  the  Lord  Advocate,  who  however  did  not  allege  any 
iojory  to  the  public  service  by  disdosing  them : — Held  that  in  these  circumstances  the 
puisaer  was  entitled  to  recover  the  documents  presented  to  the  procurator-fiscaL 

This  was  an  action  of  damages,  which  was  reported  hy  Lord  Rutherfurd,  2d  Division. 
under  the  following  drcumstances.    The  summons  proceeded  on  the  narrative,  j^^^,  ^22. 1853. 
mter  alia,  that  in  the  course  of  a  previous  litigation  hetween  the  parties  to  this     "-^^^^ 
action,  the  present  defender  lodged  with  the  procurator-fiscal  of  Glasgow  afl^'S^wn!'' 
charge  of  perjury  against  the  present  pursuer,  in  consequence  of  which  the 
pursuer  was  apprehended,  and,  ailer  examination,  was  liberated  on  bail. 
That  after  full  investigation  and  inquiry  made  under  the  direction  of  the  Crown 
counsel,  the  charge  was  found  to  be  groundless,  and  the  criminal  proceedings 
a^^ainst  the  present  pursuer  were  abandoned,  and  that  by  these  proceedings 
the  pursuer  sustained  loss,  injury,  and  damage.    A  record  was  made  up : 
Issues  were  prepared,  and  a  diligence  craved  at  the  instance  of  the  pursuer, 
for  ''  the  documents  or  writings  referred  to  in  process,  containing  a  charge  or 
charges  of  peijury,  preferred  or  alleged  by  the  defender  against  the  pursuer, 
and  made  or  sent  by  him,  or  by  his  agents,  or  others  on  his  behalf  to  Mr 
George  Salmond,  procurator-fiscal  of  Lanarkshire,  or  others  on  behalf  of  the 
said  Greorge  Salmond,  or  of  the  public  prosecutor,  and  in  particular,  all  such 
documents  or  writings  dated  on  or  about  18th  October  1847."    A  diligence 
having  been  granted  against  havers,  objection  was  taken  to  the  production, 
not  only  by  the  defender,  but  directly  by  the  Lord  Advocate.     In  these  cir- 
cumstances die  Lord  Ordinary  reported  the  case. 

In  the  note  appended  to  his  interlocutor,  his  Lordship  says — ^The  question  does 
not  r^ard  the  obligation  upon  the  Lord  Advocate  to  disclose  the  name  of  his  in- 
formant The  informer  is  known,  andassumed  to  be  known.  What  is  required, 
is  the  information  itself  and  that  in  an  action  which  states  the  information  to 
have  been  given  maliciously  and  without  probable  cause.  Further,  nothing  but 
the  information  is  wanted.  No  demand  is  made  for  the  precognitions,  or  any 
proceedings  founded  upon  the  information,  whether  before  or  after  the  party 

was  put  in  charge Objection  is  taken  to  the  production,  not  only 

by  the  defender,  but  directly  by  the  Lord  Advocate ;  the  defender,  however, 
maint£uns,  that  if  the  Lord  Advocate  cannot  be  compelled,  he  is  not  entitled 

to  produce.     But,  in  the  Lord  Ordinary's  view,  the  only  question  of  difficulty 
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Jan.  22.  1853.  is  with  the  Lord  Advocate.  Mr  Hume,  in  treating  of  the  subject,  *'  Prosecu- 
Robe  ts  ^"  ^^^  ^^^^  Title,"  puts  the  case  of  an  informer  and  information  upon  the 
Henderson.  Same  ground,  and  indicates  an  opinion  favourable  to  the  party  requiring  dis- 
closure, (Commentaries,^  last  edition,  vol.  ii.  p.  134.)  Mr  Alison  gives  it  as 
matter  of  practice  that  the  Lord  Advocate  is  compellable  to  disclose.  The 
Lord  Ordinary  would  hesitate  in  assenting  to  the  position,  if  it  were 
generally  laid  down  that  the  Lord  Advocate  must  in  every  case  give  up  the 
informer  and  the  information.  It  is  not  the  case  of  treason  only  that  would 
form  an  exception.  If  that  high  public  officer  declared  upon  his  official  re- 
sponsibility, that  the  disclosure  sought,  was,  in  the  particular  case,  in  pre- 
judice of  the  public  service,  the  Lord  Ordinary  would  have  been  inclined  to 
refuse  interposition,  and  leave  the  party  to  his  remedy  otherwise,  however 
difficult  that  might  be,  especially  if  there  was  no  case  against  a  procurator- 
fiscal.  That  seems  to  have  been  the  view  taken  by  the  Lord  Chief  Commis- 
sioner in  the  case  of  Leven  v.  Young  and  Co.y  Murray,  vol.  i.  p.  371.  But  in 
the  present  case  the  Lord  Advocate  has  not  stated,  and  indeed  declined  to 
state,  that  any  prejudice  could  arise  to  the  public  service  from  the  disclosure, 
resting  simply  upon  the  general  ground  that  he  was  not  in  any  case  com- 
pellable to  disclose.  The  Lord  Ordinary  thinks  that  this  does  present  a  case 
of  difficulty  and  importance.  The  authority  of  Mr  Hume,  in  the  passage 
cited,  seems  inconsistent  with  the  plea ;  and  the  cases  he  refers  to  seem  to 
support  his  opinion,  particularly  that  of  Steven  v.  Dundas,  28th  December 
1727,  M.  p.  7905  ;  Moodie  &  Robertson,  vol.  i.  p.  198,  which  does  not  ap- 
pear to  have  turned  upon  any  special  provision  in  the  statute  1701 

The  Lord  Ordinary  certainly  is  impressed  with  one  difficulty,  viz.,  that  the 
refusal  to  disclose  the  information  might  deprive  a  party  altogether  of  his 
remedy,  or  at  least  expose,  him,  or  probably  the  defendant,  to  disadvantage. 
For  the  information  being  written,  it  would  be  in  one  view  incompetent  to 
prove  by  parole  its  contents — in  which  case  the  remedy  would  either  be 
greatly  impeded,  or  might  altogether  fail ;  or,  if  parole  proof  of  its  contents 
were  admissible,  the  justice  of  the  case  on  either  side  might  suffer  from  im- 
perfection of  evidence,  where  in  an  ordinary  case  the  evidence  would  have 
been  perfect.  No  doubt,  considerations  of  high  expediency,  connected  with 
the  necessities  of  the  public  service,  would  overcome  all  such  objections ;  and 
the  Lord  Ordinary  would  have  so  viewed  the  case,  if  it  had  been  stated  on 
the  part  of  the  Crown,  that  the  interests  of  the  public  service  required  the 
information  to  be  withheld.  But  the  present  case  does  not  present  that  diffi- 
culty, and  the  Court  is  lefl  very  much  in  the  situation  in  which  it  would  have 
been  placed  in  the  case  of  Leven,  supra,  if  the  Lord  Advocate  had  not  with- 
drawn his  objection,  and  with  this  difference  from  the  case  of  Harty  supra, 
that  there  can  be  no  doubt  of  the  necessity  of  the  disclosure  for  the  justice  of 
the  case  in  which  it  is  asked.*' 

As  to  the  defender's  plea  that  the  Lord  Advocate,  if  not  compellable,  was  not 
entitled  to  produce,  '^  the  Lord  Ordinary  cannot  assent  to  any  such  doctrine. 
If  the  Lord  Advocate,  in  his  discretion,  chooses  to  make  the  disclosure,  he 
cannot  doubt  the  right  of  the  pursuer  to  use  the  matter  so  disclosed.  Where 
the  Lord  Advocate  is  willing  to  make  the  disclosure,  there  can  be  no  ground 
for  alleging  public  interest  against  it.     In  lodging  what  may  be  termed  a  cri- 
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minal  information,  a  party  might  commit  an  indictable  offence ;  and  certainly  Jam  22. 1858. 
the  Lord  Advocate  could  not  be  stopped  by  any  plea  of  confidential  commu-       ^"^^^ 
nication,  from  taking  judicial  proceedings  at  his  own  instance  against  the  "0*^1^^°  v- 
party  who  had  lodged  the  information,  and  to  use  the  information  as  the  very 
ground  of  charge.    The  Lord  Advocate  might,  in  many  cases,  think  it  for  the 
public  interest  that  malicious  accusations  shoidd  be  suppressed,  by  disclosing 
the  informant,  and  furnishing  the  party  who  had  been  maliciously,  and  it 
might  be,  feloniously  accused,  with  the  means  of  private  redress.     It  appears 
to  the  Lord  Ordinary  that  the  only  interest  to  be  considered  is  that  of  the 
Crown,  as  in  the  hands  of  the  Lord  Advocate,  and  that,  if  he  made  produc- 
tion, either  voluntarily  or  under  order  of  the  Court,  the  private  party  could  not 
be  heard  to  object.    The  Crown  may  plead  its  privilege,  but  not  the  private 
party.    The  private  party  has  full  protection  otherwise  in  the  pursuer's  neces- 
sity of  proving  malice  and  want  of  probable  cause." 

Deas^  was  for  the  defender. 

Logan,  and  the  Dean  of  Faculty,  for  the  pursuer. 

The  LoBD  Justice-Clerk.  It  is  impossible  to  disguise  the  importance  of 
this  case.  The  public  prosecutor  has  a  large  and  most  important  protection. 
I  do  not  know  of  any  cases,  setting  aside  irregularity,  that  can  subject  a 
procurator-fiscal  to  the  liability  of  an  action,  unless  it  can  be  shewn  that  he 
has  conspired  with  the  party  to  carry  on  a  prosecution  on  what  he  knew  to  be 
Mse  information.  Now  that  protection  is  founded  on  this.  In  his  duty  he 
IB  supposed  to  be  infiuenced  only  by  the  necessity  of  the  case.  He  may  act  on 
his  own  responsibility  and  without  information,  which,  however,  the  earlier 
law  did  not  contemplate  ;  but  if  the  public  prosecutor  has  received  information 
charging  a  person  with  crime,  he  may  exercise  his  discretion  as  to  the  mode  of 
enquiry,  but  he  refuses  to  act  on  it  at  his  peril,  and  if  he  does  so  he  may  be 
called  to  account  by  the  Lord  Advocate, — ^he  may  be  prosecuted  criminally  for 
it.  For,  (1.)  that  is  the  mode  in  which  a  subject  in  this  country  is  entitled 
to  have  the  aid  of  the  law,  and,  (2.)  because  that  signed  information  on 
which  the  procurator-fiscal  acts  is  his  protection.  But  is  the  procurator- 
final's  ofiSce  like  the  lion's  mouth  at  Venice,  into  which  any  man  may  toss  in- 
formation, but  for  which  no  one  is  responsible, — responsible,  it  may  be,  for  a 
charge  made  maliciously  and  without  probable  cause,  and  for  the  purpose  of 
ruining  a  person  in  fortune,  and  leaving  an  irretrievable  stigma  upon  him, 
although  he  never  should  be  tried.  I  do  not  know  that  there  was  ever  any 
doubt  on  this  subject.  No  doubt  there  are  cases  in  which  public  policy  re- 
quires that  the  information  given  to  the  Crown  shall  not  be  given  up,  as  in 
cases  of  treason,  and  cases  connected  with  the  excise.  But  in  this  case  the 
Lord  Advocate  has  admitted  that  no  injury  would  accrue  to  the  public  ser- 
vice by  the  production  of  this  information.  I  reserve  my  opinion  whether 
the  statement  of  the  Lord  Advocate,  that  it  would  be  injurious  to  the  public 
service,  would  be  a  sufficient  answer  to  us,  in  cases  of  ordinary  crime,  to  re- 
fuse access  to  the  information  in  an  application  such  as  the  present.  We 
will  not  decide  that  till  the  cases  arise.  If  a  party  accuses  honafde^  and  on 
grounds  which  afford  sufficient  ground  for  supposing  that  the  crime  has  been 
committed  against  him,  he  does  not  require  protection.     HaviDg  the  iiiforma- 
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Jan.  22.  185a.  tion  before  him,  that  is  the  protection  of  the  procarator-fiBcal,  bat  if  withheld 

V'V^      when  demanded  in  a  case  of  this  sort,  it  would  be  a  great  injostice  to  the  party. 

Bobeitsonif.       Lord  Cookbubn.    I  am  of  the  same  opinion.    There  cannot  be  anj 

HeDfkfBon.     ^^^  ^j^  ^^  qI^^  ^  i^y  |q^  ^^^  knows  what  the  datj  of  the  Lord  Advocate 

is*  There  is  a  great  public  policy  in  protecting  the  Lor^  Advocate  in  his 
office,  which  is  one  of  the  most  important  offices  in  any  civilized  country,  and 
in  this  respect  Scotland  has  given  to  the  rest  of  the  world  an  eitample  which 
might  well  be  followed,  of  a  public  prosecutor  with  proper  powers  and  under 
proper  restrictions.  But  if  the  pubHc  prosecutor  shall  come  forward  and  say 
that  there  are  certain  reasons  for  making  it  unsafe  to  produce  hisinformaition, 
whether  by  simply  saying  so,  he  is  entitled  to  shut  the  door  against  the  party 
demanding  it,  I  am  not  prepared  at  present  to  say.  But  here  the  prosecutor 
states  no  objection.  According  to  the  view  of  the  defender  any  man  may  bring 
any  charge  against  another  provided  he  makes  it  at  the  proper  quarter. 
Keep  clear  of  malice  and  within  the  range  of  probable  cause,  and  the  party 
making  the  information  will  enjoy  every  protection. 
Lords  Mdrrat  and  Wood  concurred. 

The  CoTJBT,  *^  on  the  report  of  Lord  Rutherfurd,  in  the  circumstances  of  the 
case,  as  stated  in  the  record,  in  which  the  pursuer  complains  that  an  informa- 
tion or  charge  for  an  ordinary  offence,  viz.,  peijury,  was  presented  against 
him  to  the  procurator-fiscal  by  the  defender,  maliciously,  and  without  any 
probable  cause,  or  any  ground  of  justification  whatever  :  Remit  to  the  Lord 
Ordinary  to  grant  warrant  for  the  recovery  of  the  said  information  so  presented 
to  the  procurator-fiscal,  and  in  respect  that  the  Lord  Ordinary  has  reported 
that  the  Lord  Advocate  has  not  stated,  and  indeed  declined  to  state  that  any 
prejudice  could  arise  to  the  public  service  from  the  disclosure  of  the  said  in- 
formation^  the  Lords  find  it  unnecessary  to  give  any  opinion  on  the  point 
whether  any  statement  that  such  disclosure  will  prejudice  the  public  service, 
will  be  sufficient  to  protect  the  informant  in  the  case  of  an  ordinary  erime, 
when  such  information  is  said  to  have  been  made  maliciously,  and  without 
probable  cause." 

Gibson-Craig^  Dahid^  and  Brodte^  W.S.,  Advocator's  and  Defender's  Agents. 
Lockharty  Morton^  Whitehead,  ^  Greig,  W,S.,  Respondent's  &  Pursuer's  Agents. 

(J.  S.  M.) 

No.  91.  Tbe  magistrates  akd  TOWN-COUNCIL  of  GREENOCK, 

PBTITIONERa. 

Burgh — Interinh-manager9-^€halknge  of  election  of  Council  and  Af<^fra/es.— Qnestion  of 
the  competency  of  a  petition  for  the  appointment  of  managers,  pending  a  process  of  redac- 
tion of  the  election  of  council  and  magistrates  of  a  bargh  : — Opinion^  that  the  acts  of  the 
council  and  magistrates,  bona  fide  in  possession,  during  such  challenge,  were  Talid,  what- 
ever might  he  the  ultimate  result 

1st  Division.  This  was  a  petition  by  John  Martin,  provost  of  Greenock,  and  the  whole 
Jan.  25. 1858.  of  the  present  magistrates  and  town-council,  proceeding  upon  the  following 
Magistrates  i^Ai*^^^^^^  >  that  a  summons  had  been  served  upon  them  at  the  instance  of 
&c.  of  Green-  John  Macgregor  Stewart,  merchant  in  Greenock,  and  designing  himself  as  a 
ock,  Petition,  qualided  voter  in  that  burgh,  concluding  that  the  election  of  Mr  Martin,  as 
one  of  the  town-council,  and  as  provost,  should  be  reduced,  on  the  following 
ground  : — that  the  provost  of  Greenock  having  died  in  March  1852,  and  the 
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ranainiog  members  of  council  having  etooted  Mr  Martin  as  interim  provost,  jan.  25. 1858. 
under  Ihe  provisions  of  the  Act  3  and  4  Vict,  c.  77,  sec  11,  (Act  regolating       "-nr^ 
the  election  of  magistrates  and  councillors  for  certain  burghs,  not  being  royal  ^^^S^^^^iiev 
burghs,)  he  had,  on  the  daj  preceding  the  2d  Tuesday  of  November  last,  (the^^^Jrau 
latter  being  the  statutory  day  for  the  annual  election  of  councillors),  granted 
commissions  to  certain  persons,  as  his  substitutes,  to  preside,  and  to  others  to 
act  as  poU-clerks,  at  the  election  which  was  to  take  place  the  following  day. 
That  he  was  disqualified  from  presiding  himself,  or  by  substitutes,  for  two 
reasons ;  1st,  In  respect,  that  he  ceased  to  be  interim  provost  on  the  very  day 
of  the  election,  according  to  the  2dd  section  of  the  Act  above  mentioned,  which 
provides,  that  any  councillor  or  office-bearer,  elected  ad  tnterimj  as  he  had  been, 
shall  go  out  of  office  on  the  1st  Tuesday  of  November  after  his  election ;  and, 
2d,  In  respect,  that  he  ceased  to  be  a  councillor  on  that  day,  according 
to  the  11th  section  of  the  Act,  by  which  one- third  part  of  the  council  shall  go 
out  of  office  at  each  annual  election,  and  he  formed  one  of  the  third  part 
whose  turn  it  then  was  to  go  out    That  at  the  election  thus  irregularly  con- 
ducted, Mr  Martin  himself  was  again  elected  a  councillor,  and  shortly  after, 
at  a  meeting  of  the  town-council,  was  elected  provost. 

The  petition  then  stated,  that  in  consequence  of  the  said  action  of  reduc- 
tion, they  had  taken  advice  as  to  the  validity  of  the  election  of  2d  November 
last,  and  that  they  had  been  advised,  that,  looking  to  the  judgment  in  the 
case  of  WhyU  v.  ScoUj  &c.,  26th  November  1851,  there  was  reason  to  fear 
that  not  only  the  election  of  Mr  Martin,  but  of  all  the  other  councillors  elected 
that  day,  might  be  held  invalid,  and  that  probably  the  burgh  might  be  held 
to  be  on  that  account  disfranchised.  That  if  it  were  so,  there  were  now  no 
parties  legally  entitled  to  carry  into  execution  the  Greenock  Police  Act,  or  the 
Act  of  5  Vict,  c.  54,  by  which  the  magistrates  and  whole  councillors  of 
Greenock  were  appointed  trustees  for  maintaining  the  harbour  of  that  town, 
or  to  perform  many  other  important  functions  connected  with  public  trusts 
and  charities,  and  involving  the  daily  receiving  and  paying  out  of  large  sums 
of  money. 

They  therefore  prayed  the  Court  to  appoint  them  managers  for  conducting 
the  affidrs  of  the  town,  and  of  the  various  trusts  and  charities  connected  with 
it,  untn  another  town-council  and  office-bearers  should  be  duly  elected,  and 
also  for  interim  appointment  during  the  period  of  intimation,  (if  such  intima- 
tion should  be  thought  necessary,)  of  this  petition. 

In  support  of  the  prayer  of  the  petition,  they  relied  upcm  the  25th  section 
of  the  above  named  Act  of  8  and  4  Will.  IT.,  c.  77,  by  which,  in  the  event 
of  a  burgh  being,  '^  in  consequence  of  the  decision  of  a  court  of  law,  or  other- 
wise, without  any  legal  council  or  magistracy,  all  the  functions  directed  by  this 
Act  to  be  performed  by  the  existing  magistrates  or  town-councils,  shaQ  be  per- 
formed by  one  or  more  of  the  managers,  who  may,  by  any  lawful  appointment, 
be  then  in  the  actual  administration  of  the  affidrs  of  any  such  burgh  or  town.'* 

At  the  first  calling,  Deas^  and  E.  F.  Maitkmd  appeared  for  the  petitioners, 
and  some  discussion  took  place  as  to  the  competency  of  the  application  while 
the  challenge  of  the  election  was  still  pending,  and  the  case  was  continued 
for  further  consideraUon. 
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Jml  is.  1$SX  At  tbe  next  calling,  Neaves^  for  ihe  pursuer  in  the  reduction,  moved  to  be 
^*V^^      allowed  to  lodge  answers  to  the  petition,  and  that  for  this  purpose  the  case 

l^jnpiTJLiL    ^  delayed  for  a  week. 

ttck  FMitioB.  Dtasj  for  the  petitioners,  said,  that  if  the  Court  would  indicate  an  opinion 
hostile  to  the  competency  of  the  petition,  he  was  prepared  to  withdraw  it,  and 
that  another  would  be  presented  in  a  manner  less  open  to  objection. 

The  CouBT,  generally,  were  understood  to  indicate  considerable  doubt  as 
to  the  competency  of  the  petition.  The  Lord  President  remarked,  that,  but 
for  the  case  oi  Bavffm  1838,  he  should  have  little  difficulty  in  holding  it  in- 
competent. Lord  Ivory  said  ;  for  my  part,  I  have  no  hesitation  in  saying,  that 
my  doubts  are  not  removed  by  the  discussion  at  the  last  calling.  I  am  not 
satisfied  with  the  precedent  of  the  Bca^ff  case.  But  is  there  any  greater  diffi- 
culty in  the  petitioners  continuing  to  act,  pending  the  challenge,  than  that 
which  must  have  occurred  in  innumerable  other  cases  in  which  there  have 
been  complaints  tending  to  annul  the  whole  election  ?  Li  the  case  of  Edin- 
hurgTii  (6th  Jan.  1818),  the  whole  functions  of  the  magistrates,  judicial  and 
administrative,  were  carried  on,  not  only  in  the  &ce  of  a  challenge,  which 
lasted  several  years,  but,  if  my  recollection  does  not  err,  afler  a  first  judgment 
hud  been  pronounced,  setting  aside  the  election,  and  the  question  was  kept 
open  only  by  a  reclaiming  petition.  The  case  of  the  town  of  Haddington, 
{MuirheadfiQ  th  June  1748,  M.  2505),  is  also  instructive.  For  there  the 
rights  of  a  council,  bona  fide  in  possession,  though  their  election  was  ultimately 
set  aside,  were  supported  so  very  far,  that  the  accounts  incurred  by  them 
while  de  facto  in  office,  in  unsuccessfully  defending  the  election,  were  sus- 
tained against  the  corporation,  at  the  instance  of  their  agent,  after  they  them- 
selves were  ousted.  On  looking  at  the  familiar  authorities  of  Wight  and 
of  Bell,  I  find  no  allusion  whatever  to  managers  except  in  the  case  of  actual 
vacancy. 

The  petition  was  then  withdrawn. 

Duncan  and  Dewar^  W.S.,  Agents  for  the  Petitioners. 

/.  Peddle^  W.S.,  Agent  for  the  Forsaers  in  the  Redaction.     (W.  H.  T.) 


No.  92.  PHILLIPS  r.  THOMSON. 

Failure  of  Tntstees — Offer  to  assume — Bankruptcy — Curator  and  Minor^^udkial  Factor. 

Ist  Division.       Mr  Peter  Phillips,  on  behalf  of  himself  and  his  two  minor  brothers,  presented 

Jan.  26. 1853.  ^  Petition,  setting  forth,  that  all  the  trustees  under  the  marriage  contract  of 

^^_^      their  father  and  mother  were  dead,  except  Mr  William  Thomson,  writer  in 

Phillips  9.        Dumfries  ;  that  his  estates  had  been  sequestrated,  and  therefore  craving  that, 

Thomson.        ^g  j^jj  Thomson  refused  to  denude,  he  ought  to  be  decerned  to  do  so,  and  a 

judicial  factor  appointed  over  the  heritable  subjects  embraced  in  the  trust,  in 

which  the  petitioners  were  equally  interested,  as  beneficiaries  under  their 

parents'  settlement. 

Answers  were  given  in  for  Thomson,  in  which  he  stated,  that  besides  being 
the  only  trustee  in  life  under  the  trust  of  the  late  Mr  and  Mrs  Phillips,  he 
was  tutor  and  curator  to  the  minor  petitioners,  in  virtue  of  their  Other's  nomi- 
nation, in  the  same  deed ;  he  admitted  that  he  was  under  sequestration,  and 
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stated,  that  personalij,  he  was  not  unwilling  to  be  relieved  of  the  offices  of  Jan.  26. 1868. 
trnstee,  and  tutor  and  curator,  if  the  Court  should  think  it  proper,  in  the 
circumstances,  to  appoint  a  judicial  factor,  and  would  also  relieve  him  of  therj^^^jl^^ 
office  of  tutor  and  curator ;  that  the  trust-deed  conferred  power  on  him  to 
'  assume  additional  trustees,  and  he  added,  that  he  was  willing  to  assume  the 
partj  proposed  by  the  petitioners,  and  any  other  equally  unexceptionable  in- 
dividual who  may  be  proposed. 

At  the  advising,  Deos,  for  the  respondent,  offered  to  assume  any  two  re- 
spectable individuals  in  whom  the  petitioners  might  have  confidence. 

Lord  President.  In  the  circumstances  occurring  here,  it  appears  to  me 
that  the  o£fer  of  the  respondent  is  fair  and  reasonable.  Had  the  trust-deed 
contained  no  power  of  assumption,  or  had  the  respondent,  bankrupt  as  he  is, 
refused  to  exercise  the  power  of  assuming,  the  case  would  have  been  very 
different.  But  the  property  will  be  quite  safe,  and  under  the  control  of 
trustees,  in  whom  the  petitioners  have  confidence,  and  seeing  that  the  re- 
spondent was  named  tutor  and  curator  by  the  late  Either  of  the  petitioners, 
the  Court,  in  the  position  of  matters  here,  will  pause  before  removing  him 
merely  because  he  is  bankrupt. 

The  other  Judges  concurred,  and  the  petition  was  suspended  that  a  proper 
deed  of  assumption  might  be  executed. 

Shand,  for  the  petitioners. 

Campbell  and  Neil,  W.S.,  Agents  for  Petitioners. 
Duncan  and  Dewar^  W.S.,  Agents  for  Respondent. 


JAMIESON  V.  CAMPBELL.  No.  93. 

11  am/ 12  Vict  c  36,§43— J^ntoi/  Amendment  Act — Construction, — ^Where  the  irritant 
«nd  resolntiTe  clauses  in  an  entail  formed  one  continaous  sentence,  the  whole  most  be  con- 
sidered together  in  judging  of  its  fall  legal  import.  Circumstances  in  which  the  irritancy 
held  good  in  such  a  sentence. 

This  was  an  action  of  declarator  and  adjudication  against  Admiral  Camp-  2d  Division, 
bell  of  Barbeck,  and  others,  concluding  to  have  it  found  and  declared  that  the  Jan.  26. 1853. 
deed  of  entail  of  the  lands  of  Barbeck  does  not  contain  any  clause  effectually      ''^v^*^ 
irritating  deeds  of  alteration  of  the  order  of  succession  contained  in  the  saidJ&mieson  v. 
deed  of  entail,  and,  consequently,  that  the  said  entail  is  invalid  and  ineffectual     "*^      ' 
as  regards  all  the  prohibitions  therein  contained,  arid  that  the  said  lands  and 
estates  of  Barbeck,  i&c.,  are  subject  to  the  deeds  and  debts  of  the  heir  of  en- 
tail in  possession,  and  of  his  successors. 

Defences  were  lodged  by  Admiral  Campbell  and  the  heirs-substitutes  of 
entail :  and  a  record  having  been  made  up,  the  Lord  Ordinary,  (Rutherfurd,) 
^^  Finds  that  the  entail  mentioned  in  the  libel  is  valid  and  effectual  in  res^ard 
to  the  three  leading  prohibitions  against  alienation  and  contraction  of  debt, 
and  alteration  of  the  order  of  succession,  and  does  not  therefore  fall  under  the 
provisions  of  §  43  of  the  11  and  12  Yict.,  e.  46:  Finds,  therefore,  that  the 
lands  are  not  adjudgable  as  held  in  fee-simple  for  the  debts  of  the  heir  in 
possession :  sustains  the  defences :  assoilzies  the  defenders :  and  decerns : 
Finds  the  pursuer  liable  to  expenses,  &c." 

To  the  interlocutor,  his  Lordship  added  a  note,  which  contains  the  clause^ 
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Jan.  26. 1858*  in  the  entail  in  question,  and  deals  with  the  arguments  maintained  bj  the 
'^'V^    ^  pursuer  in  support  of  the  action,  and  which  is,  therefore,  here  given  at  length  r 
JatniesonV    — «  Gases  of  the  same  class  with  the  present  have  of  late  been  so  often  under 
CampbelL       ^^^  consideration  of  the  Court,  that  the  Lord  Ordinary  couceiyes  it  would  be 
idle  to  enter  into  any  discussion  respecting  the  canons  of  construction  i^pli-- 
cable  to  such  instruments.    The  recent  cases  in  the  House  €^  Lords  have 
modified,  or,  at  least,  differently  expressed  the  rule  laid  down  by  Lord  Core^ 
house  in  the  case  o£  Speid  v.  Speid^  21st  February  1887,  and  it  would  now 
seem  to  be  the  rule,  that  although,  where  there  is  ambiguity,  the  construction 
shall  be  for  freedom,  and  against  fetters,  yet  the  ambiguity  must  be  found,  not 
in  a  forced  or  constrained  construction,  but  giving  to  the  words  used  their 
natural  and  grammatical  meaning.     Farther,  it  is  a  sound  principle  as  laid 
down  by  Lord  Moncreiff  in  the  case  oi  Murray^  House  of  Lords,  3d  May  1849, 
with  the  approbation  of  the  Court  and  of  the  House  of  Lords,  that  where  a 
passage  consists  of  one  continuous  and  unbroken  sentence,  combining  the  irri- 
tant and  resolutive  clauses,  the  whole  must  be  considered  together  in  judging 
of  its  full  legal  import.     Without  going  farther  into  general  discussion,  look 
to  the  clauses  of  the  entail  in  question.     T^e  prohibitory  clause  it  is  unneces- 
sary to  refer  to  particularly.    Like  all  the  other  clauses  in  this  deed,  it  is  very 
full  and  anxious.    It  may  just  be  observed  in  passing,  that  the  separate  pro- 
hibition against  altering  the  order  of  succession  is  very  fully  expressed,  de- 
claring that  it  should  not  be  lawful,  not  only  to  alter  the  order  of  succession, 
but  also  to  do  or  commit  any  act  or  deed  either  civil,  or  criminal,  or  even 
treasonable,  which  may  import,  even  indirectiy,  change  of  the  order  of  suc- 
cession.    In  the  same  manner,  afler  prohibiting  various  other  acts  and  deeds, 
and  among  the  rest  sales  or  alienations,  the  prohibitory  clause  closes  with 
another  general  prohibition,  '^  neither  shall  it  be  lawful  to,  nor  in  the  power 
of,  the  heirs  male  of  my  body,''  &c.,  '^  to  do  or  commit  any  act  or  deed  either 
civil  or  criminal,  or  even  treasonable,  by  which  the  said  lands,  teinds,  and 
others,  or  any  part  thereof  may  be  adjudged,  apprised,  evicted,  or  become 
caduciary,  escheat,  or  confiscated  in  any  sort." 

The  entailer  then  proceeds  in  one  sentence — though  a  long  one,  and 
framed  upon  the  principle  of  enumeration — ^to  give  the  irritant  and  reso- 
lutive clauses,  ''  And  it  is  hereby  expressly  provided  and  declared,  that  if 
the  heirs  male  of  my  body,"  &c.,  *'  shall  omit  to  use  and  constandy  bear  the 
simame,"  &c.,  ''  or  shall  possess  the  said  lands,"  &c.,  ''  under  any  other  title 
than  the  present  tailzie,"  &c,  *'  or  shall  omit  to  insert,"  &c.,  ^'  or  shall  alter 
the  order  of  succession,  or  commit  any  act  or  deed,  civil,  or  criminal,  or  trea- 
sonable, by  which  the  said  lands  and  estate  may  be  confiscated  or  escheat,  or 
the  conditions  hereof,  or  order  of  succession  hereby  prescribed,  innovated,  or 
changed,  or  shall  allow  the  said  lands  and  estate  to  be  in  non-entry,"  &c,  *'  or 
shall  fail  to  purge  or  redeem  the  said  adjudications,"  &c.,  '^  or  shall  sell,  wad- 
set, or  impignorate  the  said  lands  and  estate,  or  any  part  thereof,  or  burden  the 
same  with  debts,  or  grant  tacks  or  rentals  thereof  or  do  any  other  act  or  deed, 
civil,  criminal,  or  treasonable,  m  the  coiUrary  of  all  or  any  one  of  the  condUions 
herein  before  expressed,  then,  and  in  that  case,  all  and  every  one  of  such  sales, 
alienations,  debts,  acts,  and  deeds,  with  all  following,"  &c.,  '*  shall  be,  ^mo 
facto,  void  and  null,"  &c.,  *'  in  the  same  manner  as  the  said  sales  and  aliena- 
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tionshad  never  been  made,  or  as  if  the  debts,  acts^  and  deeds  had  not  been  Jan.  26. 1858. 
contracted,  done,  acted,  or  committed,  and  the  person  so  contravening,  either      ^""V"*^ 
bj  acting  contrary  to  the  prohibitions  of  this  tailzie,  or  bj  omitting  to  fulfil  'Z^™^^^  ^' 
the  conditions  thereof,  shcdl,  for  himself  alone,  immediately  upon  the  contra- 
vention, lose  and  forfeit,"  &c. 

''  The  whole  of  this  sentence  must  be  read  together.  It  begins  by  putting  in 
hypothesis  under  the  words  ''  if  the  heirs  shall,"  &c.,  every  act  of  omission  or 
commission  which  forms  the  subject  of  the  prohibitory  clause.  This  hypothe* 
tical  enumeration  was  admitted  to  be,  and  is  obviously  complete. 

^'  Having  thus  stated  every  possible  infringement  of  the  prohibitions,  he  pro- 
oeedsy  "then,  and  in  that  case," — these  words  are  of  great  importance,  as 
occurring  at  the  very  outset  of  what  has  been  termed  the  operative  part  of  the 
irritant  clause.  They  cannot  be  held  to  mean  in  the  to^mentioned  case  only. 
That  would  be  a  very  violent  construction,  contrary  to  all  that  has  been  re- 
cently settled  in  the  matter.  It  would  make  nonsense  of  the  whole  clause  and 
be  inconsistent  even  with  the  reading  on  which  the  pursuer  mainly  relies. 
The  Jjoird  Ordinary  did  not  understand  that  he  contended  for  such  construc- 
tion. The  words  "  then,  and  in  that  case,"  according  to  their  plain,  natural, 
and,  looking  to  the  context,  only  grammatical  construction,  refer  to  each  in- 
fringement of  the  prohibitory  clause  put  in  the  hypothesis.  They  mean,  and 
can  only  mean,  what  might  have  been  more  fully  expressed  by  "  then  in  all, 
or  any,  or  each  of  these  cases." 

"  If  such  then  be  the  introduction,  what  are  voided  and  annulled  are,  all 
such  sales,  alienations,  debts,  acts,  and  deeds.  That  is  to  say,  all  sales, 
alienations,  debts,  acts,  and  deeds,  made,  contracted,  done,  acted,  or  commit- 
ted, in  all  or  any,  or  each  of  the  supposed  cases  of  infringement  which  ex- 
hausted the  whole  prohibitory  clause.  The  resolative  clause  continuing  the 
sentence  is  plainly  confirmatory  of  this  construction,  "  and  the  person  so  con- 
travening," that  is,  contravening  in  each  supposed  case  of  infiingement, 
either  by  acting  contrary  to  the  prohibitions,  &c.,  or  omitting  to  fulfil  the 
conditions,  &c.,  "shall  forfeit,  &c" 

"  The  ingenious  argument  made  for  the  pursuer,  resolved  mainly  into  two 
points  i—Jirstj  that  the  words  "  all  and  every  one  of  such  sales,  alienations, 
debts,  acts,  and  deeds,"  being  qualified  by  the  relative  "  such^**  found  a  suffi- 
cient antecedent  by  going  no  farther  back  than  the  words  "  or  shall  sell,"  and 
the  following  part  of  the  hypothetical  portion  of  the  combined  clauses :  And 
the  cases  of  Lang  and  Oihersy  were  referred  to  as  justifying  an  application  so 
restricted  of  the  relative  "  such/*  The  Lord  Ordinary  cannot  assent  at  all  to 
this  view,  which  overlooks  not  only  the  natural,  but  the  grammatical  force  of 
the  words  "  then,  and  in  that  case;"  for  a  use  so  restricted  of  the  relative  "m<c^" 
cannot  in  this  instance  be  maintained,  without  disallowing  and  making  abso- 
lutely idle,  all  the  previously  enumerated  acts  of  possible  infringement,  in- 
cluding the  acts  and  deeds  by  which  directly  or  indirectly  the  order  of  suc- 
cession might  be  altered. 

"  The  other  point  mainly  pressed  by  the  pursuer,  resting  upon  the  cases  of 
Tillicoultry  and  Ballileask,  was,  that  the  irritant  clause  was  defective  in  enu- 
meration ;  not  as  in  the  last  of  these  cases  by  omitting  any  of  the  prohibitions 
in  enumerating  the  assumed  cases  of  infiingement,  for  that  enumeration  is 
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Jan.  26. 1853.  complete ;  but  in  what  was  termed  the  operative  parts  of  the  clause,  namely, 
^-'Y^*/      where  it  voids  '*  sales,  alienations,  debts,  acts,  and  deeds."     That  raises  the 
Jamieson  v.     question  whether  ^'  sales,  alienations,  and  debts,"  being  specifically  mentioned, 
Campbell.       ^.|j  ^^  ^  clause  so  constructed  as  the  present,  interrupt  the  operation  of  the 
terms  '^  acts  and  deeds  "  qualified  as  done,  acted,  or  committed,  and  limit  it 
only  to  those  which,  in  the  hypothetical  part  of  the  clause,  are  mentioned  sub- 
sequent to  sales,  alienations,  and   debts.     The  Lord  Ordinary  thinks  this 
would  be  overstraining  the  principle  which  ruled  the  decision  of  the  cases  re- 
ferred to.     And  one  plain  answer  is  again  found  in  the  qualification  of  the 
relative  ^^suchj'^  by  the  words  **'thm^  and  in  that  case"  so  as  to  throw  it  directly 
back    upon  all  the  acts  and  deeds.     There  is  no  ambiguity  here  arising 
from  two  different  readings,  both  natural  and  according  to  the  ordinary  and 
grammatical  use  of  the  language.     The  pursuer's  contention  at  the  best,  and 
the  Lord  Ordinary  does  not  think  even  that  well  founded,  is,  that  by  a  con- 
strained construction,  the  clause  might  be  limited  in  its  operation. 

*'^  The  Lord  Ordinary  would  observe  farther,  that  care  must  be  taken  in  ap- 
plying the  case  of  Tillicoultry,  because  it  may  well  be  contended,  that  where 
an  entailer  does  not  keep  to  the  very  general  words  "  acts  and  deeds,"  but 
introduces  the  term  "debts,"  he  was  proceeding  upon  the  principle  of  enumera- 
tiouj  restricting,  therefore,  the  meaning  of  the  words  "  acts  and  deeds,"  and 
rendering  the  irritant  clause  inapplicable  to  sales  and  alienations.  Yet  in  the 
case  of  Cockspowy  Murray  v.  Murray y  House  of  Lords,  4th  September  1844, 
in  which  the  clause  was  sustained  as  eifectual  against  sales,  what  was  annulled, 
was,  all  and  every  of  the  said  "  debts,  deeds,  crimes,  and  delicts,"  but  the 
special  enumeration  of  "  debts,  crimes,  and  delicts  "  was  not  held  to  restrict 
the  effect  of  the  general  term  "  deeds,"  or  render  it  not  applicable  to  sales ; 
and  in  the  same  manner  in  the  case  of  Eanmestoun,  Dingwall  v.  DingwaU^ 
House  of  Lords,  17th  April  1845,  the  entail  irritating  "  debts,  deeds,  and 
acts,"  "  and  resolving  the  right  of  the  heir  and  disburdening  the  estate  of  debts 
and  deeds,  and  acts,  and  crimes,"  the  terms  were  held  sufiiciently  broad  to 
cover  all  the  prohibitions,  and  the  specification  of  "  debts,"  did  not  afiTect  the 
special  application  of  the  more  general  terms.  In  the  same  manner  in  the 
case  of  Fimean,  Farquharson,  House  of  Lords,  5th  September  1844,  the  words 
in  the  irritant  clause  were  "  debts,  acts,  and  deeds,"  and  so  in  many  others 
that  might  be  mentioned. 

"  The  Lord  Ordinary  is  quite  aware,  and  it  has  often  been  said  by  high  au- 
thority, that  except  as  furnishing  general  rules  of  construction,  or  unless 
where  the  terms  of  the  entail  are  quite  identical,  little  is  to  be  learned  by  re- 
ferring to  precedents.  He  abstains  therefore  from  doing  so.  The  grounds 
upon  which  he  gives  his  judgment  will  be  sufficiently  dear  from  the  preced- 
ing note," 

Against  the  interlocutor,  the  pursuer  reclaimed. 

Patton  and  0,  G.  Bell,  for  the  reclaimers. 
Boss  and  Afoir,  for  the  respondents. 

The  Lord  Justice-Clekk.  I  am  so  entirely  satisfied  with  this  interlocutor, 
that  I  have  nothing  to  add  in  addition  to  what  the  Lord  Ordinary  has  stated 
in  his  note.     I  concur  with  every  observation  in  the  note.     I  only  wish  to 
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add  this,  that  I  am  inclined  to  carry  the  principle  in  the  case  of  Murray  a  Jan.  26. 1853. 
little  farther  than  is  laid  down  by  Lord  Moncreiff.    If  the  irritant  and  resolu-      ^^-^r^ 
tive  clauses  and  the  prohibitory  clause  are  all  portion  of  the  same  continuous  Jamieson  v, 
sentence,  then  I  concur  with  Lord  Moncreiff  in  thinking  that  you  cannot  get  ^^^ 
at  the  proper  construction  without  you  take  the  whole  together.     I  consider 
that  the  former  part  of  the  sentence  must  be  taken  into  account  along  with  the 
latter ;  and  if  there  be  doubt  as  to  the  former,  that  doubt  will  be  resolved  by 
what  follows.      I  think,  therefore,  that  where  it  forms  one  sentence  you 
must  take  the  whole  together. 
Lords  Cockburk,  Murbat,  and  Wood  concurred. 

The  Court  therefore  ^'  refuse  the  said  reclaiming  note,  and  adhere  to  the 
interlocutor  reclaimed  against.  Find  the  reclaimer  entitled  to  additional 
expenses,**  &c.  * 

James  S,  Ttftler^  W.S.,  Reclaimer's  Agent. 
Grahcan  and  Webster j  W.S.,  Agents  for  Admiral  Campbell. 
Menzies  and  Maconochie^  W.S.,  Agents  for  Colin  Yorke  Campbell,  Esq.,  R.N. 

(J.  d.  M.) 


MranpLEPoiNDiNG,  ANDERSON  v,  SHIRREFF,  ROBSON,  and  j^^  g^ 

OTHERS. 

Vntin^ — Trust- Deed — Construction  sf, — Provisions  of  a  trust-deed,  in  constming  which, 
vesting  of  Ae  fee  of  the  estate  was  held  to  have  taken  place  in  the  children  of  the  truster, 
in  respect  of  the  terms  of  the  leading  purpose  of  the  deed,  notwithstanding  an  apparent 
inconsistency  with  this  in  the  terms  of  its  subordinate  parts. 

This  was  a  multiplepoinding  raised  by  Anderson,  judicial  factor,  appointed  ^d  Division, 
on  failure  of  the  trustees,  upon  the  trust-estate  of  the  late  Mrs  Margaret  Jan.  26.  1858. 
Gillespie  or  ShirrefF.  ^-^v"^ 

The  testator,  who  was  a  married  woman,  possessed  Of  separate  estate,  died  Anderson  v. 
in  1819,  leaving  a  trust-disposition  and  settlement,  whereby  she  conveyed  her  "^  ' 
whole  estate,  heritable  and  moveable,  (reserving  her  own  liferent),  to  certain 
trustees  for  the  following  purposes :  1st,  Payment  of  debts,  dc  ;  2d,  "To  hold 
the  residue  of  my  means  and  estate  in  trust,  for  behoof  of  the  said  Robert 
Shirreff,"  (her  husband),  '^  in  liferent,  under  the  conditions  after  specified ;  and 
lor  behoof  of  Margaret  Shirreff,  my  only  child,  and  any  other  child  I  may 
hereafter  have,  in  such  proportions  as  I  may  appoint  by  a  writing  under  my 
hand,  which  failing,  equally  among  them.''  The  liferent  to  the  husband  was 
then  declared  to  be  alimentary,  and  the  trustees  were  empowered,  should  he 
marry  again,  after  her  decease,  or  after  any  of  her  children  should  attain  the 
age  of  twenty-five,  or  be  married,  "  to  withdraw  from  the  liferent  of  the 
said  Robert  ShirrefF,  a  sum  not  exceeding  £2000  in  whole,  and  pay  the  same 
Xx^  such  child  or  children,  or  apply  the  same  for  her  or  their  behoof;  '^  8d, 
And  failing  heirs  of  my  body,  I  hereby  authorise  and  appoint  my  said  trus- 
tees, and  their  foresaids,  to  pay  the  following  sums  to  the  persons  following, 
at  the  first  term  of  Whitsunday  or  Martinmas  after  my  decease,  or  afler  such 
failure,  whichsoever  of  these  events  shall  last  happen,  viz.,  to  the  said  Robert 
Shirreff,  the  sum  of  £1500  sterling.''  Then  follow  certain  other  legacies, 
and  that  faDing  any  of  the  legatees  before«the  term  of  payment,  the  legacies 
are  to  be  paid  to  their  heirs.     "  Lastly^  "  I  hereby  authorise  and  appoint  my 
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Jan.  26. 1853.  said  trustees  and  their  foresaids,  at  the  first  term  of  Whitsundaj  or  Martin- 
"-"-Y^-^  mas  afler  the  death  of  the  longest  liver  of  me  and  the  said  Robert  Shirreff, 
Sh'^^^ffA!!'  (by  whom  the  residue  of  the  estate  is  to  be  liferented),  or  at  the  first  of  these 
terms  after  the  faUure  of  heirs  of  my  body,  whichsoever  of  these  events  shall 
last  happen,  to  divide  the  rent,  residue,  and  remainder  of  my  said  subjects 
and  estate,  between  the  said  Ann  Gillespie,  and  Mary  Gillespie,  my  youngest 
sister,  equally  between  them,"  &c. 

The  testator  was  survived  by  her  daughter  Margaret,  by  a  son,  Bobert 
Shirreff,  junior,  bom  after  the  date  of  the  deed,  and  by  her  husband. 

Margaret  Shirreff,  the  daughter,  died  in  1827,  leaving  a  deed  of  testament, 
executed  with  consent  of  her  mother's  trustees.  Bobert  Shirreff,  junior,  the 
son,  also  died  in  1847,  leaving  a  trust-disposition  and  settlement,  by  which 
he  conveyed  all  his  interest  in  the  residuary  estate  of  his  mother.  The  hus- 
band has  entered  into  a  second  marriage. 

In  March  1849,  an  action  of  count,  reckoning,  and  payment  was  raised  by 
the  husband,  Bobert  Shirre£^  senior,  against  Anderson,  the  judicial  factor,  con- 
cluding for  payment  of  certain  arrears  of  liferent,  said  to  be  due  to  him,  and 
also  for  the  legacy  of  £1500,  left  to  him  by  his  wife. 

Upon  this  action  being  instituted,  Anderson  raised  the  present  action  of 
multiplepoinding,  and  the  two  actions  were  conjoined. 

In  the  multiplepoinding,  the  following  parties  appeared.  Ist,  Bobert 
Shirreff,  the  testator's  husband,  who  claimed  his  arrears  and  legacy  as  above 
mentioned ;  2d,  George  Bobson,  judicial  &ctor  on  the  estate  of  the  deceased 
Bobert  Shirreff,  junior,  (the  trustees  originally  appointed  having  failed,)  who 
claimed  the  whole  of  the  residue  of  the  trust-estate,  in  respect  that  it  had 
vested  equally  between  the  said  Bobert  Shirreff,  junior,  and  his  sister  Mar- 
garet, a  mofie  testcUoriSj  and  that  on  the  death  of  Margaret,  her  half  had  then 
also  vested  in  her  brother,  as  next  of  kin,  and  that  the  whole  had  been  effec- 
tually conveyed  by  his  trust-disposition ;  8d,  Mrs  Greig  and  husband,  and 
Mrs  M^Dougal,  who  claimed  as  legatees  under  the  will  of  the  deceased  Miss 
Margaret  Sheriff,  the  testator's  daughter ;  4th,  Allan  Gilmoor,  who  claimed 
as  an  assignee  of  Bobert  Shirreff,  the  husband. 

The  Lord  Ordinary  (Cowan),  pronounced  an  interlocutor,  preferring  '*  in 
terms  of  their  respective  claims,  Bobert  Shirreff,  the  husband,  and  Allan 
Gilmour,  claiming  in  his  right,  for  the  sum  of  £1500,  bequeathed  to  the  said 
Bobert  Shirreff,  by  the  trust-disposition  of  Mrs  Margaret  Gillespie  or 
Shirreff."  "  But  reserving  for  future  consideration  any  question  competently 
raised  between  the  said  parties  and  the  raiser ;"  and  repelling  the  claims  of 
the  competing  claimants,  as  in  competition  with  the  said  Bobert  Shirreff  and 
Gilmour. 

His  Lordship,  in  his  note,  observed,  that  he  did  not  consider  the  fee  of  any 
portion  of  the  estate  as  having  vested  in  the  children  during  the  subsistence 
of  the  liferent,  and  that  in  his  opinion,  the  legacies  bequeathed  in  the  third 
purpose  of  the  deed,  were  to  be  viewed  as  intended  to  take  effect  on  failure 
of  heirs  of  the  testator's  body,  either  prior  to  her  own  death,  or  after  that 
event,  or  at  any  time  prior,  at  all  events,  to  the  death  of  the  liferenter. 

The  claimants,  other  than  Bobert  Shirreff,  senior,  and  his  riding  claimant, 
Gilmour,  reclaimed. 
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For  whom  appeared  H*  J.  JBobertsony  who  argaed  in  fitvour  of  vesting  a  morteJtoi.  26. 1858. 

Matoris.  '^V^ 

Anderson  V. 
G.  Toung,  for  the  claimants,  Shirreffand  Gilmour,  supported  the  judgment  Shirre£^  &c 

of  the  Lord  Ordinary,  that  vesting  could  not  be  held  to  have  taken  place  a 

morte  ;  founding  his  argument  mainly  on  the  words,  ''  or  afler  such  failure," 

^.,  in  the  third  and  last  purpose  of  the  deed.     At  all  events,  if  it  had,  it 

must  be  only  guoad  the  residue  of  the  property,  after  deducting  the  portion 

which  it  was  in  the  power  of  the  trustees  to  withdraw  or  not,  and  more 

particularly  the  legacies  provided  for  in  the  third  purpose. 

The  LoBD  Jdstic£-Cl£BK.  I  have  stated  in  the  case  of  Richardaon  v. 
Bdbertson^  1843,  very  strongly  the  importance  due  to  clear  manifestations  of 
tlie  intention  of  the  truster  in  interpreting  a  trust-deed,  provided  that  the 
machinery  of  the  deed  does  not  render  the  fulfillment  of  that  intention  im- 
possible. Care  must  be  taken  not  to  give  undue  weight  to  doubtful  inferences 
drawn  from  the  secondary  parts  of  the  deed,  in  opposition  to  what  is  expressed 
in  the  leading  part  of  it,  in  elear  and  technical  words,  the  import  of  which  has 
been  long  settled*  I  think  the  present  case  is  one  in  which  this  broad  view 
of  the  deed  gives  a  clear  result,  and  excludes  all  pleas  founded  on  particular 
expressions  in  its  secondary  parts,  which  may  suggest  contradictory  infe- 
rences. 

It  is  a  testamentary  deed  by  a  lady  having  ope  child,  and  expecting  more. 
She  conveys  her  separate  means  to  trustees,  for  the  payment  of  debts  and  ex- 
penses of  collection,  and  then,  as  to  her  whole  free  estate,  the  great  leading 
purpose  of  the  deed  is ;  [His  Lordship  here  read  the  first  part  of  the  second 
purpose.]  The  whole  estate  is  thus  placed  in  the  hands  of  trustees,  to  be  held 
in  liferent  for  the  husband,  and  in  fee  for  the  children.  Unless  there  is  some 
explicit  declaration  that  the  estate  does  not  vest  a  morte  testatorisy  or  other 
exclusion  of  vesting,  it  would  be  a  contradiction  to  the  settled  construction  of 
such  terms,  to  hold  that  it  did  not  so  vest.  The  main  object  of  the  trust  is 
the  protection  of  the  liferent,  and  the  separation  of  it  from  the  fee.  The  fee 
is  given  to  the  children,  and  only  held  by  the  trustees  for  them,  and  the 
moment  the  deed  takes  effect  by  the  grantor's  death,  the  fee  is  by  the  deed 
granted  and  settled  in  the  children,  the  trustees  being  merely  holders  of  it.  It 
is  conveyed  to  the  children,  though  the  title  is  given  to  others  for  their  behoof. 
The  primary  objects  of  the  trust  are  thus  the  husband  and  children  ;  and  so 
plain  and  simple  a  purpose  being  provided  for  in  clear  terms,  it  seems  to  be 
most  unsafe  to  limit,  or  rather  alter  it,  by  inferences  of  intention,  founded  on 
an  accidental,  and  perhaps  unintended  expression  in  a  secondary  part  of  the 
deed,  or,  indeed,  by  anything  short  of  a  declaration  expressly  controling  the 
principal  clause,  and  declaring  that  the  ordinary  result  in  law  should  not 
follow.  The  question  however  raised  by  the  principal  clause,  is  scarcely  one 
of  vesting.    The  fee  is  given  to  the  children,  though  to  be  held  by  trustees. 

The  remainder  of  the  clause  authorises  the  trustees  to  withdraw  a  portion  of 
the  funds  firom  the  liferent,  and  apply  it  directly  for  behoof  of  the  children. 
That  certainly  does  not  take  away  from  the  force  of  the  previous  clause. 
But  it  is  said  that  if  the  trustees  have  power  thus  to  withhold  a  portion  of  the 
funds,  they  may  also  limit  the  children's  right  in  the  same  to  a  liferent,  and 
hold  for  the  grandchildren  in  fee.    But  the  clause  in  question  only  sliews 
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Jan.  26. 1858.  that  the  truster  knew  what  she  was  doing,  and  that  when  she  meant  to  limit 
^^"V"*^      the  fee  convejed,  she  did  so  in  express  terms,  and  that  all  which  was  not  so 

Shirreff^  &''  limited,  was  convejed  to  the  children  directly.  But  the  third  is  thought  to 
control  the  general  purpose  of  the  leading  clause.  It  has  been  separated 
from  the  fourth,  but  we  cannot  consider  the  effect  of  the  one,  without  look- 
ing also  to  the  other,  and  to  the  whole  deed,  according  to  a  canon  of  univer- 
sal application.  In  the  ordinary  case  when  trustees  are  directed  to  hold  for 
behoof  of  children  in  fee,  and  another  purpose  is  then  introduced  by  the 
words,  '*  and  failing  heirs  of  my  body,"  the  failure  is  held  to  apply  to  failure 
at  the  death  of  the  truster.  This  principle  solves  a  great  many  cases.  Herei 
the  third  and  last  clauses  are  plainly  introduced  to  meet  the  case  of  the 
children  predeceasing  the  truster.  The  third  and  fourth  purposes  constitute 
together  one  general  alternative  direction  for  the  event  of  the  truster  leaving 
no  children.  The  expression  in  these  third  and  fourth  clauses,  ^'  or  to  which 
of  these  events  shall  happen  last,**  seems  superfluous  and  inadvertent.  In  the 
fourth,  it  is  nonsense.  In  the  third,  I  regard  it  as  a  phrase  borrowed  finom 
some  style,  without  reference  to  its  being  inapplicable  to  the  object  of  the  clause. 
To  construe  '^  failing  the  heirs  of  my  body''  in  the  third  purpose  as  meaning 
anything  but  failure  ''  at  my  death,"  would  lead  to  the  monstrous  result,  that 
the  trustees  must  hold  for  ever,  or  at  least  as  long  as  any  heirs  of  the  body  re- 
mained, besides  being  incompatible  with  the  direct  terms  of  the  primary  and 
regulating  purpose  of  the  deed. 

Lord    Cockburn.    I  am  of  opinion  that  the  general  estate  vested  in 
the  two  children  from  the  death  of  the  testator.     If  it  did  not  vest  then,  I  do 
not  see  how  it  could  ever  be  vested  in  them  at  all.     But  vesting  does  not 
seem  to  me  to  decide  the  present  question.     Although  the  general  estate  was 
given  to  the  two  children,  and  was  vested  in  them,  they  could  only  take  it 
subject  to  if 8  burdens.    They  were  bound  to  fulfil  all  the  obligations  of  the  de- 
ceased.     Funeral  charges,  debts,  husband's  liferent,  all  formed  deductions 
from  the  estate.     If  this  legacy  of  £1500  was  due,  they  could  not  escape  from 
the  obligation  to  pay  it,  whatever  will  they  might  choose  to  make.     Accord- 
ingly they  don't  attempt  to  do  so,  for  they  dispose  only  of  their  **  interest  in 
the  residuary  estate."    The  real  question  therefore,  is,  whether  this  legacy  is 
due.     The  words  are  "  in  the  third  place,  and  failing  heirs  of  my  body,"  &c ; 
the  trustees  are  to  pay  this  legacy,  amongst  others,  ''at  the  first  term  of 
Martinmas  or  Whitsunday,  afler  my  decease,  whichever  of  these  events  shall 
last  happen."     It  is  plain  from  these  expressions,  that  she  contemplated 
two  modes  of ''  failure"  of  heirs  of  her  body  ;  the  one  before,  and  the  other 
after  her  own  death.    Her  meaning  therefore,  was,  (or  at  least  the  only  mean- 
ing deducible  from  the  deed),  that  the  legacies  were  to  be  paid  neither  during 
her  life,  nor  those  of  her  children,  but  at  the  last  death  of  the  three.    This 
happened  on  the  death  of  her  son  in  1847,  which  produced  her  contemplated 
''  failure  of  heirs  of  her  body."    It  is  immaterial  that  this  tends  to  prolong  the 
trust.     I  therefore  concur  with  Lord  Cowan  in  holding  this  legacy  to  be  due. 
Lord  Murray.      This  is  a  case  of  great  difficulty,     llie  view  of  Lord 
Cockburn  is  very  simple,  and  very  clear.     It  may  be  possible  that  that  was 
the  view  held  by  the  testator ;  but  I  think  that  she  has  not]  expressed  it 
in  satisfactory  and  effectual  terras.     And  unless  the  intention  is  made  clear 
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beyond  dispute,  the  only  safe  course  is  to  decide  upon  general  rules  of  law.  Jan.  26. 1858. 
I  therefore  concur  with  the  Lord  Justice-Clerk."  ^^'v^-' 

Lord  Wood  was  of  opinion,  that,  while  the  second  purpose  made  one  full  Anderson  v. 
and  complete  settlement  and  distribution  of  the  whole  trust-estate,  the  tes-  ' 

tator  meaning  to  embody  in  it  her  entire  testamentary  will,  in  relation  to  the 
event  thus  provided  for,  of  her  being  survived  by  children, — the  third  and 
fourth  purposes  related  solely  to  the  contingency  of  the  truster's  children  pre- 
deceasing her.  Some  words  in  the  third  and  last  purposes  had  no  doubt  been 
founded  on  as  a  farther  declaration  of  the  testators  will,  to  operate  even  in 
the  event  of  survivance  of  heirs  of  her  body ;  but  in  the  face  of  the  direct  and 
exhaustive  settlement  under  the  second  purpose,  by  which  there  was  a  direct 
giving  of  the  fee  to  the  children,  it  would  require  that  indications  of  an  op- 
posite intention  should  be  very  significant  and  clear,  before  they  could  be  re- 
ceived as  qualifying  or  limiting  it,  which  was  certainly  not  the  case  here. 
**The  provisions  in  the  third,  and  in  the  last  purpose,  therefore,  appear 
to  me  to  contain  a  new  and  separate  distribution  of  the  estate  in  an  op- 
posite event  from  that  provided  for  in  the  second ;  but  should  this  view 
not  be  adopted,  I  think  the  only  other  admissible  alternative  is,  that  the 
third  and  fourth  purposes,  in  so  far  as  applicable  to  the  event  of  children 
surviving  the  testator,  and  afterwards  failing,  import  a  defeasible  substitution ; 
in  which  case  the  fee  vests,  and  the  substitution  has  operation,  only  if  not 
worked  o%  or  evacuated  either  by  payment,  or  an  equivalent,  or  by  any 
deed  executed  by  them,  disposing  of  the  fee,  whether  they  shall  have  out- 
lived or  predeceased  her.  These  alternatives  equally  exclude  the  claim  of 
Robert  Shirreff, — ^the  first,  even  if  they  had  executed  no  deed ;  the  second,  by 
the  deeds  which  they  did  execute. 

The  CouBT  '*  alter  the  interlocutor  reclaimed  against ;  repel  the  claims 
of  Robert  Shirreff  and  Allan  Gilmour,  respectively,  claiming  the  sum  of 
£1500  ;  Find  that  according  to  the  true  meaning  of  Mrs  ShirrefiT's  trust-settle- 
ment, the  fee  of  the  reaidue  of  the  said  Mrs  Margaret  Gillespie  or  ShirrefiTs 
trust- estate  vested  on  her  death  in  Robert  Shirreff,  junior,  and  Miss  Margaret 
Shirreff,  her  son  and  daughter,  equally  between  them  ;  Find  that  the  power 
conferred  by  Mrs  Shirreff  on  her  trustees,  to  withdraw  from  the  residue  of 
the  liferent  of  Mrs  Shirreff,  a  sum  of  £2000,  was  not  validly  and  effectually 
exercised  by  them,  in  so  far  as  related  to  Miss  Margaret  Shirrefif's  portion 
thereof;  therefore  sustain  the  claim  of  the  said  George  Robson,  judicial  fac- 
tor on  the  estate  of  the  said  Robert  ShirrefF,  junior,  who  had  succeeded  to  the 
right  and  interest  of  his  sister,  the  said  Miss  Margaret  Shirrefif,  in  the  said 
estate  of  fee,  in  so  far  as  not  disposed  of  by  her  settlement,  and  rank  and  pre- 
fer the  said  George  Robson  accordingly,  and  decern ;  and  also  sustain  the 
claim  of  Mrs  Margaret  Gillespie  or  Greig,  and  Mrs  Barbara  Gillespie  or 
Macdougall,  and  the  said  David  Greig  for  his  interest,  and  rank  and  prefer 
them  accordingly ;  Find  no  expenses  due  to  either  party  in  this  discussion, 
quoad  ultra  remit  to  the  Lord  Ordinary  to  proceed  farther  in  the  cause  as  he 
shall  see  fit.** 

W,  A.G.<mdR,  ElUs^  W.S.,  Agents  for  Reclaimer. 

P.  Graham,  W.S;,  Agent  for  Respondents.  (W.  H.  T.) 

VOL.  II.  XO.  8.  N 
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ACT  OF  SEDERUNT. 

1st  Division.  The  Court  intimated  that  an  Act  of  Sederunt  bad  been  passed,  to  tbe 
J  27  1863  ^<^l'<>'^^°g  effect: — ^That  owing  to  tbe  great  number  of  cases  at  present  on  tbe 
'  roll  of  tbe  First  Division,  and  tbe  great  number  wbicb  would  remain  on  tbe 
roll  at  tbe  termination  of  tbe  winter  session  on  tbe  lltb  of  Marcb  next,  it 
bad  been  determined,  under  tbe  power  contained  in  tbe  Act  2d  and  8d  Vict, 
c.  36,  sec.  10,  tbat  tbe  winter  session  sbould  extend  to  tbe  1st  day  of  April 
next,  inclusive,  with  power,  during  tbe  extended  period,  to  sit  also  on 
Mondays. 

Tbat  tbe  said  extension  being  for  tbe  purpose  of  disposing  of  causes  on 
tbe  long  roll,  it  sbould  bave  no  effect  in  regard  to  petitions  or  incidental 
applications,  or  appeals  from  Inferior  Courts,  or  in  regard  to  tbe  currency  of 
reclaiming  days,  or  in  regard  to  tbe  powers  and  duties  of  tbe  Lords  Ordinary 
on  tbe  bills,  or  tbe  procedure  connected  witb  tbe  Bill  Cbamber,  or  any  matters 
whatever,  except  causes  on  tbe  long  roll  of  tbe  First  Division  on  tbe  lltb 
Marcb.  ' 

The  Dean  of  Faculty  and  tbe  Deputy-Keeper  of  the  Signet  attended  to 
bear  tbe  intimation. 


No.  95-  HOGGS  v.  HOGG. 

ProcesB — AvermmtSy  rdevancy  and  sufficiency  of—Mcariagey  Dtdarator  of, — In  a  declara- 
tor of  marriage,  the  pursuer  in  her  record,  stated  merely  that  she  and  the  defender  had 
been  married  in  London  by  a  clergyman  whom  she  named,  but  did  not  otherwise  designate, 
nor  did  she  state  the  church,  or  place,  or  the  exact  time  of  the  marriage.  Action  dis- 
missed on  the  ground  of  irreleyancy  and  insuiiciency  of  ayerments. 

ist  Division.       This  was  a  declarator  of  marriage  at  tbe  instance  of  one  of  tbe  pursuers, 
Jan.  27. 1853.  ^^^  ^^  legitimacy  at  tbe  instance  of  tbe  others,  her  children,  against  tbe  de- 

s^Y^-'      fender. 
Hoggs  V.  In  tbe  record  it  was  averred  that  the  defender  and  tbe  female  pursuer, 

^^*  tbe  former  being  a  domiciled  Englishwoman,  and  tbe  latter  resident  at  tbe 

time  and  engaged  in  business  in  England,  bad  been  married  "  in  London" 
^^  by  tbe  Rev.  David  Robertson,"  but  it  was  not  stated  when^  or  in  what  churchy 
nor  was  tbe  clergyman  designated  as  belonging  to  any  particular  sect,  or 
where  be  was  incumbent.  Tbe  record  was  close-d  as  between  tbe  female 
pursuer  and  tbe  defender. 

Tbe  Lord  Ordinary  (Robertson)  <' sustained  tbe  defences,  and  assoilzied 
tbe  defender  from  tbe  conclusions  of  tbe  libel,"  in  respect  tbat  there  were  '*  no 
circumstances  averred  sufficient  to  constitute  a  marriage  in  England  or 
Scotland." 

Tbe  pursuers  reclaimed,  for  whom  appeared  Maidment.  For  tbe  defender, 
P.  Eraser^  and  Deas, 

Tbe  CouKT  agreed  witb  tbe  Lord  Ordinary  in  holding  tbat  there  were  no 
sufficient  or  relevant  statements  in  tbe  record,  but  observed  tbat  instead  of 
assoilzieing  the  defender,  tbe  interlocutor  ought  to  bave  been  one  dismissing 
tbe  action. 
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''Alter  the  Lord  Ordinary's  interlocutor  submitted  to  review,  in  so  far  as  Jan.  27. 1853. 
it  sustains  the  defences,  and  assoilzies  the  defender.    Dismiss  the  action  so  far      """^y^^ 
as  regards  the  pursuer,  Ann  M[aria  Shade  or  Hogg ;"  and  in  respect  of  there  2^??^  ^' 
being  no  record  made  up  with  the  other  pursuers :  Bemit  to  the  Lord  Ordi- 
nary to  proceed  farther  in  the  cause  as  regards  them,  &c.*' 

Richard  Arthur,  S.S.C.,  Pursuers'  Agent. 

Jardine,  Stodart,  and  Fraser,  W.S.,  Defender's  Agents-  ( W.  H.  T.) 


Hogg. 


BRITISH  LINEN  COMPANY'S  BANK  r.  THOMSON.  No.  96. 

CamtUmary  obUgatUmt-'Dudtarge  of  Co -cautioner — Proof^Bank  hooks. — Ist,  A.  and  B. 
granted  a  bill,  whkh  wafl  deposited  with  a  bank  in  securitj  of  such  advances  as  might  be 
made  to  C.  daring  its  currency.  The  bank,  daring  its  currency,  discharged  B. : — Held  that 
this  discharge  liberated  A.  fh>m  his  entire  liability.  2d,  Two  books  of  a  ba.ik,  one  con- 
taining deposits  by,  and  the  other  advances  to  an  employer,  held  not  to  be  sufficient 
evidence  per  m  of  a  balance  said  to  be  due  by  him  to  the  bank. 

The  defender  Thomson,  in  November  1843,  accepted,  along  with  two  other  ist  Division. 
parties,  a  hill  for  £1500,  payable  eighteen  months  after  date,  for  the  accommo- j^n.  27. 1853. 
dation  of  Durie,  a  com  merchant  in  Arbroath,  by  whom  it  was  indorsed  and  de-      '*-">'^^ 
posited  with  the  British  Linen  Company  in  security  of  advances,  past  and^^J^^mg^jj  * 
future. 

In  December  1844  Durie  absconded,  leaving,  it  was  alleged,  a  balance  due 
to  the  bank,  and  in  May  1845,  the  bill  having  fallen  due,  the  three  co-accep- 
tors  were  charged,  and  raised  suspensions.  The  bank  also  raised  an  ordinary 
action  to  constitute  against  them  the  balance  due  by  Durie,  and  the  actions 
were  conjoined. 

The  case  as  it  now  came  before  the  Court,  referred  solely  to  the  question  ' 
as  between  the  bank  and  Thomson ;  one  of  the  other  defenders,  Milne,  having 
been  assoilzied  of  consent,  on  the  ground  of  his  alleged  signature  on  the  bill 
oeing  forged,  and  ih»  other,  Esplin,  having  been  held  in  a  previous  branch 
of  the  case,  (see  6th  June  1849,  S.  and  D.  and  Jurist),  to  be  relieved  from 
the  obligation  in  respect  of  a  general  arrangement  with  his  creditors  which 
took  place  soon  after  he  had  accepted  the  bill,  and  to  which  the  bank  were  a 
party. 

Tlae  bank  now  attempted  to  prove  a  balance  in  their  favour  against  Durie 
of  £1899  : 1 :  2,  for  which  they  maintained  that  the  defender  Thomson  was 
liable,  to  the  extent  of  the  accommodation  bill,  with  interest  since  due. 
They  lodged  an  account  of  their  advances  to  Durie,  and  his  deposits  with 
them  up  to  80th  May  1844,  bringing  out  a  balance  against  him  at  that  date 
of  £1634  : 1 7 :  10.  This  balance  was  admitted  by  him  in  a  docquet  of  that 
date.  They  stated  that  between  that  time  and  the  date  of  his  flight,  in  the 
following  December,  a  number  of  additional  transactions  had  taken  place ; 
and  lodged  a  second  account,  to  which  the  foresaid  balance  of  £1634  was 
carried,  containing  on  one  side  payments  by  Durie  to  them  during  that  period, 
amounting  to  £7129  :  10 :  5,  and  on  the  other,  advances  to  him  by  the  bank, 
bringing  out  in  their  favour  the  balance  of  £1899 : 1 : 2,  now  claimed. 
These  were  not  accomits  current,  but  bore  to  be  extracted  from  separate 
books.  The  payments  by  Durie  bore  to  be  extracted  from  their  deposit 
journal,  and  the  advances  to  him  from  their  ledger.    There  were  no  other 

N2 
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Jan.  27. 1853.  vouchers  for  the  latter  sums,  except  the  docquet  above  mentioned,    and 
'^""Y"*^      twentj-five  orders  for  sums  amounting  to  £962  :  17:6,  with  the  signatures 
Brit.  Lin.  Co.  deleted. 

Thej  maintained,  that  while  the  docquet  of  30th  May  1 844  sufficiently  in- 
structed the  balance  against  Durie  as  at  that  date,  it  threw  the  onus  of  prov- 
ing the  ultimate  extinction  of  that  balance  upon  the  defender.  That  it  had  been 
extinguished  for  a  time  by  his  subsequent  deposits,  they  admitted  to  be  proved 
by  their  own  deposit  journal,  but  the  defender  could  not  found  upon  this  book 
alone,  and  if  he  availed  himself  of  its  evidence,  he  must  also  admit  the  counter- 
evidence  of  the  other  books  of  the  bank.  These  books  must  be  taken  as  a 
whole,  and  could  not  be  approbated  and  reprobated. 

The  balance  being  thus  proved,  they  argued,  that  the  defender,  whose  name 
stood  on  a  bill  which  was  admittedly  deposited  with  the  bank  in  security  of 
advances  to  Durie,  without  any  qualification,  must  be  held  liable  to  the  extent 
of  the  sum  contained  in  the  bill,  notwithstanding  that  one  of  bis  co-obligants 
had  been  discharged,  and  the  signature  of  the  other  had  proved  a  forgery. 
Gibson  V.  Camj)bellj  12th  November  1753,  F.  C. ;  Gordon  v.  Sutherland^  20th 
January  1761,  M.  14,677  ;  M'Danald  v.  Stewart,  5th  July  1810  ;  M'DougalTs 
Executors,  13th  November  1830  ;  Bank  of  Scotland  v.  Tatfhr,  1st  July  1836  ; 
Magistrates  of  Edinburgh  v.  Gardiner,  1st  August  1766  ;  McGregor  v.  Gibson, 
19th  February  1831 ;  Taylor  on  Evidence,  p.  478 ;  Lockerby  v.  Stirling,  25th 
June  1845. 

The  defender  pleaded,  inter  alia,  that  the  bill  libelled  was  precisely  analogous 
to  a  cautionary  obligation  in  a  cash  credit,  to  be  undertaken  by  three  caulioners, 
as  it  was  taken  by  the  pursuers,  not  in  the  course  of  ordinary  business,  but  as 
a  cautionary  obligation.  It  could  not,  therefore,  afford  any  ground  of  action, 
as  it  had  never  been  completed  by  Milne,  in  reliance  on  whose  joint-obligation 
the  defender  agreed  to  sign  it.  Sollj/  v.  Forbes,  2  Brod.  and  B.,  pp.  38  and  48 ; 
Paierson  V.  Bonar,  9ih  March  1844,  Chitty  on  Bills,  p.  500,  (Ed.  1840); 
Blair  v.  Taylor,  1st  July  1836;  Leafe  v.  Gibbs,  17th  December  1830,  Carr. 
and  Payne,  iv.  466  ;  M^Xenzie  v.  Macartney,  Wilson  and  Shaw,  v.,  p.  504  ; 
Stoan  V.  Blair,  25th  May  1847. 

Also,  that  the  pursuers  were  not  entitled  to  receive  the  bill  from  Durie 
without  apprising  the  defender  of  the  old  balance  due  upon  the  account,  and 
that  he,  (the  defender),  was  not  liable  for  advances  made  after  Durie  absconded. 

Also,  that  there  was  no  evidence  of  the  balance  now  said  to  be  due.  After 
crediting  the  sum  admitted  in  the  docquet  of  May  1844,  and  the  sums  con- 
tained in  the  orders  by  Durie  which  had  been  produced,  the  deposit  journal 
shewed  a  large  balance  in  Durie's  favour.  The  books  of  the  bank  were  evi- 
dence against  them,  but  none  in  their  favour.  Catt  v.  Howard,  3  Starkie,  N. 
P.,  pp.  3  and  6  ;  Sturge  v.  Buchanan,  Adol.  and  Ellis,  10,  p.  598 ;  Philip  on 
Evidence,  i.,  p.  342. 

Finally,  By  their  discharge  of  Esplin,  the  pursuers  had  freed  the  defender 
from  the  whole  debt,  or,  at  least,  from  Esplin's  share  of  it,  and  were  &rther 
bound  to  give  credit  for  the  dividend  on  Durie's  estate. 

The  Lord  Ordinary,  (Ivory),  on  22d  Dec.  1849,  {of  consent,  and  in  respect 
of  the  decision  of  the  Court  in  Esplin* s  case,  finding  that  the  discharge  granted 
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him  iDcladed  this  debt),  sustained  the  reasons  of  suspension  and  the  defences  Jan.  27. 1853. 

for  Thomson,  to  the  extent  of  one-half  of  the  contents  of  the  bill  sued  for,      '-'v^-^ 

(being  EspUxCs  share  of  the  obligation).  Brit.  Lin.  Co.  | 

After  written  arguments  on  the  remaining  part  of  the  case,  his  Lordship^*      omson.  i 

pronounced  the  following  interlocutor : — 

''  Finds  no  sufficient  evidence,  that  on  3d  Maj  1845,  when  the  bill  for 
L.1500,  pursued  on  and  charged  for  against  the  defender,  Charles  Thomson,  ! 

^^  &c.,  fell  due,  Charles  Durie  was  to  anj  extent  debtor  to  the  pursuer : 
Farther,  and  sqxuxOim,  Finds,  that  even  had  the  pursuers  been,  at  said  date, 
creditors  of  the  said  Charles  Durie,  yet,  they  having,  on  15th  June  1844, 
(while  the  account-current,  in  respect  of  which  the  said  bill  had  been  deposit- 
ed in  security,  was  still  going  on,  and  had  a  considerable  time  to  run),  dis- 
charged the  said  Charles  Thomson's  co-acceptor  and  co-surety,  E^plin,  thereby 
placing  the  said  Thomson,  for  the  whole  remaining  period,  between  the  said 
25(h  June  1844  and  3d  May  1845,  in  the  situation  of  sole  surety  for  the  said 
Durie,  contrary  to  the  &ith  of  the  arrangement  under  which  the  said  deposit 
in  security  was  made,  and  the  account-current  in  the  name  of  Durie  was  to 
be  conducted ;  the  effect  of  their  so  doing  was  to  liberate  the  said  Charles 
Thomson  from  all  liability  in  respect  of  the  said  bill.  Therefore,  in  the  ordi- 
nary action,  sustains  the  defences  to  the  above  effect,  and  in  respect  of  either 
or  both  of  said  grounds  of  defence,  assoilzies,  &c.  In  the  suspension,  suspends 
the  letters  simpUciUTy*  &c. 

The  pursuers  reclaimed ;  for  whom  Macfarkme,  and  Dean  ofFacuUy^  (Inglis). 
For  the  defender,  Deas  and  Christison, 

The  LoBD  President.  I  agree  with  the  Lord  Ordinary.  The  bill  libel- 
led on  contained  a  cautionary  obligation  by  the  defender,  not  for  the  specific 
amount  of  the  bill,  but  for  any  sum  which  Durie  might  be  due  to  the 
pursuers  at  its  maturity.  Such  balance  must  be  proved  and  constituted. 
This  has  been  attempted  by  the  pursuer,  but  the  proof  has  been  most  unsatis- 
factory, as  to  all  transactions  subsequent  to  the  docquet  of  May  1844.  I  can- 
not regard  the  two  books  founded  on  as  parts  of  one  cKcount.  There  is  no  evi- 
dence how  these  books  were  kept ;  in  particular,  the  second  book,  the  ledger 
is  not  sufficiently  supported,  and  there  is  no  evidence  that  it  was  kept  at  the 
same  time  with  the  other.  But  I  am  willing  to  take  the  case  without  the 
books  altogether,  either  as  proving  the  one  side  or  the  other  of  the  account. 
The  defender  is  entitled  to  do  this,  and  to  maintain  that  there  is  a  total  want 
of  evidence  that  any  balance  was  due  at  the  termination  of  the  transactions. 

As  to  the  second  finding  of  the  Lord  Ordinary,  I  hold  that  by  relieving 
Efiplin,  they  changed  the  position  of  the  defender,  and  that  they  were  not  en- 
titled to  do  so.  This  seems  to  me  to  relieve  him  not  only  from  Esplin's  half, 
but  altogether. 

Lord  Fullerton.  The  first  finding  of  the  Lord  Ordinary  is  quite  con- 
clusive, if  well  founded.  It  is,  however,  founded  on  a  very  peculiar  view  of 
the  principle  by  which  the  evidence  is  to  be  tried.  It  is  true,  that  subsequent 
to  the  docquet,  there  is  no  express  acknowledgment  by  Durie  of  advances 
made  to  him  ;  and  the  defender  maintains  that  the  books  founded  on  by  the 
bank  are  not  evidence  of  such  advances,  and  cannot  be  used  as  counter-evi- 
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Jan.  27.  1858.  dence  to  the  other  book,  which  he  has  recovered,  and  on  which  he  founds. 
"^'^y^       Now,  the  pursuers  are  a  bank,  a  bodj  dealing  in  monej,  by  paying  it  out  and 

Brit.  Lin.  Co.  receiving  payment,  as  the  exigencies  of  their  employers  require.  The  de- 
'  fender  and  the  other  cautioners  knew  the  relative  situation  of  the  bank,  and 
the  principal  debtor,  when  they  granted  the  bill.  They  must,  therefore, 
have  Considered  the  kind  of  evidence  which  is  uniformaUy  resorted  to  in  de- 
termining a  balance  of  this. kind.  If  the  whole  entries  had  been  thrown  out 
in  the  form  of  an  account-current,  there  is  no  doubt  that  the  defender  could 
not  have  looked  to  one  side  and  not  at  the  other.  Is  there  any  difference, 
in  respect  that  these  entries  have,  from  thenature  of  the  business,  been  made 
in  separate  books,  more  especially,  since  it  is  the  defender^  not  the  pursuer, 
who  has  recourse  to  them  ?  I  should  like  to  see  some  authority  for  holding 
this.  It  is  not,  however,  necessary  to  decide  this  point ;  the  other  ground 
taken  by  the  Lord  Ordinary  is  quite  insurmountable.  Here  the  cautionary 
obligation  was  not  for  a  specific  sum,  but  for  a  series  of  successive  transac- 
tions, and  while  that  oUigation  was  still  current,  one  of  the  parties  is  dis- 
charged, the  whole  term  of  the  obligation  altered,  and  the  defender  placed  in 
a  position  which  he  never  contemplated,  and  to  which  he  would  never  have 
consented.  The  case  is  precisely  the  same  in  principle  as  that  of  PaUnan 
v.  Bonar. 

Lord  Cuninohame.  The  law  <h)  the  second  question  is  so  well  founded, 
that  it  supersedes  all  other  discussion.  The  pursuers,  by  discharging  £splin 
during  the  currency  of  the  bill,  without  the  consent  or  knowledge  of  the  de- 
fender, instantly  put  an  end  to  the  obligation  of  the  latter.  This  is  according 
to  the  latest  and  best  authorities  both  in  England  and  Scotland.  (See  Smith 
on  Mercantile  Law,  p.  257.)  On  the  other  point,  I  at  first  had  some  doubts, 
but  I  can  hardly  difier  from  the  Lord  Ordinary,  so  far  as  to  hold  that  the 
books  of  the  bank,  without  any  vouchers,  are  per  se  sufficient  evidence. 

Lord  Iyort  stated  that  he  still  adhered  to  his  opinion,  as  embodied  in  hi* 
interlocutor  in  the  Outer  House. 

'The  Court  therefore  adhered. 

Hunter^  Blair ^  and  Cowan^  W.S.,  Purauere'  Agents. 

Webster  and  Renny,  W.S.,  Defender's  AgenU.  (W.  11.  T.) 


No.  07.  FRASER  and  OTHERS  v.  BOYD  and  OTHERS. 

Bill  of  Exchange — Onerosity  of-^Cautionary  Obligations^  Oath  ofRtference. — In  an  action 
upon  a  prescribed  bill,  reference  being  made  to  the  defender's  oath,  he  deponed  that  he 
signed  it  merely  as  cautioner  for  the  other  obligants,  bat  in  renewal  of  a  former  bill  which 
he  had  signed  in  the  same  character : — Held  that  the  oath  was  affirmatiye  of  the  reference, 
in  the  question  of  value  received,  in  respect  that,  by  the  renewal,  he  escaped  from  the  ob- 
ligation undertaken  in  the  former  bill. 

.     ^.  .  .  Tills  was  an  action,  originally  in  the  Sheriff  Court  of  Renfrewshire,  at  the 

T      2A   \MA  '^^^^^^^  of  Fraser  and  another,  executors  of  the  deceased  Patrick  M^Lerie, 
/L^       on  a  promissory  note  for  £83,  dated  in  April  1887,  and  signed  by  the  de- 
Fraser,  &c      fender  Boyd,  along  with  two  persons  of  the  name  of  Muir.     It  was  payable 
V.  Boyd,  &c.     four  months  afler  date,  and  bore  to  be  for  value  received  ;  on  the  bill  was  a 
marking  of  £30  paid  to  account.^     The  two  Muirs  were  bankrupt,  and  Boyd 
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was  thus  the  only  defender.     He  pleaded  no  value,  in  respect  that  he  was  Jan.  28. 1853. 
merely  a  cautioner  for  the  Muirs ;  and  that  the  bill  had  suffered  the  sexennial      ^-^y^^ 
prescription.  Fraser,  &c. 

A  reference  was  made  to  the  defender's  oath.  He  deponed  that  the  signa-^'  ^^  ' 
ture  was  his,  that  the  promissory-note  was  the  renewal  of  a  former  one  which 
he  had  signed  as  cautioner  for  the  late  Greoi^  Muir,  the  father  of  the  other 
defenders,  for  the  same  amount.  That  the  said  co-defenders  having  succeeded 
to  their  Other's  £Eurm  and  stock,  asked  him  to  subscribe  the  note  libelled  on, 
and  promised  to  relieve  him  of  the  obligation.  That  he  never  paid  anything 
to  account  of  said  note,  and  knew  nothing  of  the  marking  of  £30  on  the 
back. 

The  Sheriff  found  the  oath  affirmative  of  the  reference,  and  decerned  against 
the  defender. 

The  defender  advocated,  and  the  Lord  Ordinary,  (Ivory),  repelled  the 
reasons  of  advocation. 

The  defender  reclaimed,  for  whom  appeared  E*  D,  Scmdford^  and  Deas, 
who  contended  that  the  oath  was  negative.  It  was  not  said  in  the  oath  that 
any  debt  was  now  due  to  M^Lerie,  or  that  any  of  the  parties  on  the  bill, 
whether  principaLs  or  cautioner,  had  got  value.  If  the  pursuer  omitted  to 
put  these  questions,  it  was  his  own  foult.  But  at  all  events,  there  was  clearly 
no  value  received  by  Boyd,  who  was  a  mere  cautioner  for  the  others,  both  in 
the  first  bill  and  that  libelled  on,  which  was  a  renewal  of  it.  See  Drummondy 
12th  Jan.  1848. 

•7.  CamjiheJl,  with  whom  the  Dean  qf>  Faculty^  (Inglia),  maintained  that  the 
oatl  was  affirmative.  The  defender  had  admitted  value  received  in  the  shape 
of  accommodation  for  his  friends,  and,  at  all  events,  by  granting  the  bill  libelled 
on,  he  had  obtained  protection  from  the  liabilities  of  the  first  bill,  which  was 
retired  by  means  of  the  second.  Xotiitot^T,  31st  May  1826;  TFt^Mm)  3d  March 
1850  ;  Christiej  19th  June  1833. 

The  Lord  President.  The  fair  import  of  the  oath  is,  that  the  first  bill 
was  taken  out  of  the  way  by  this  one.  When  a  party  signs  a  bill  as  cautioner, 
it  is  a  fair  question  whether  the  principal  party  got  value.  But  this  is  the 
case  of  a  renewal  of  a  bill,  and  he  is  in  a  totally  different  position.  As  long 
as  the  first  bill  was  not  prescribed,  there  was  the  presumption  of  onerosity 
against  him,  of  this  he  has  got  rid  by  granting  the  second.  There  was,  there- 
fore, value  received  for  the  second  by  all  concerned  in  the  first  This  is  the 
convene  of  the  case  of  Drwmmond. 

Their  Lordships  concurred.     Adhere, 

CampbeU  and  Smith,  S.S.C.,  Pursuers^  Agents. 

Wight  and  Livingstone,  W.S.,  Defenders'  Agents.         (W.  H.  T.) 


SIR  THOMAS  MONCRIEFF,  PBrraoNKR.  No.  98. 

Entail — Improvement — Entail  Amendment  Act — Montgomery  Act, — In  a  petition  to  uplift 
and  apply  consigned  money  to  the  extent,  inter  alict,  ot'  three-fourths  of  the  sum  contained 
in  a  decree  of  constitution  obtained  under  the  Montgomery  Act,  the  Court  refused  to  ce. 
aerre  in  their  interlocutor,  the  right  of  the  petitioner  afterwards  to  claim  the  remaining 
fourth,  in  respect  that  there  was  no^allusion  to  such  rcserration  in  the  prayer.  Opinvont 
that  his  right  so  to  claim  was  uot  thereby  prejudiced* 
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Ist  Division,  This  was  a  petition  bj  the  heir  in  possession  of  the  entailed  estates  of  Mon-* 
Jan.  28. 1868.  crieff  and  others,  for  leave  to  uplift  and  apply  various  sums  consigned  by 
'^-^ Y*^  different  railway  companies,  as  compensation  money,  in  repayment  of  money 
Sir  T,  Mon-  already  expended  by  him  in  improvements,  and  for  other  improvements  con- 
crieflF  Petition,  j^jjjpl^j^j   by   him.     (§   26  of  Entail  Amendment  Act.)    Inter  alia,  the 

petition  referred  to  the  sum  contained  in  a  decree  of  constitution  obtained  by 
the  petitioner  in  1844,  under  the  Montgomery  Act,  for  money  spent  in  im- 
provements ;  but  in  accordance  with  th^  provisions  of  that  Act,  the  prayer  to 
uplift  and  apply  was  limited  to  three-fourths  of  the  sum  contained  in  the  de- 
cree. There  was  no  reservation  craved  in  the  petition  of  the  petitioner's 
right  to  claim  the  remaining  fourth  at  any  future  time, 

A  remit  to  report  on  the  proceedings  had  been  made  to  Mr  Baillie,  W.S., 
who,  in  his  report,  recommended  that  the  interlocutor  approving  the  report, 
and  granting  the  prayer  of  the  petition,  should  contain  such  a  reservation. 

E.  F.  MaitUmdy  for  the  petitioner,  now  moved  the  Court  to  insert  the  re- 
servation. 

The  CouBT  refused  to  do  so,  on  the  ground  that  it  was  not  craved  in  the 
petition,  and  that  it  might  appear  that  the  Court  thereby  committed  them- 
selves to  an  opinion  in  finvour  of  the  petitioner's  claim  to  the  remaining  fourth. 

Lord  Fdllerton,  however,  observed,  that  he  did  not  consider  such  a  re- 
servation necessary,  and  that  its  omission  would  not  prejudice  the  right  of  the 
petitioner  to  make  at  any  future  time  an  application  similar  to  the  present, 
with  regard  to  the  fourth  part  in  question. 

Lord  Cuninghahe  concurred,  and  the  other  Judges  did  not  dissent. 

Mackay  cmd  Howe^  W.S.,  Petitioner's  Agents.  (W.  H.  T.)  ' 


j^^  99      FALCONER  r.  THE  ABERDEEN  RAILWAY  COMPANY. 

Railway — Lands  Clauses  Consolidation  Act — Compensation — Tenant, — The  tenant  of  lands 
through  which  a  railway  passed  entered  into  an  arbitration  with  the  company,  with  regard 
to  compensation,  which  proved  abortive.  He  then  served  a  notice  upon' them,  claiming, 
inter  aUa,  a  certain  annual  payment  for  each  year  yet  to  run  of  his  lease,  (without  reducing 
his  claim  to  a  slump  sum,)  and  calling  upon  thcni  to  take  steps  to  have  it  settled  by  a  jury. 
The  company  having  made  no  reply,  and  not  having  applied  for  a  jniy,  the  tenant,  after 
the  lapse  of  twenty-one  days,  raised  an  action  concluding  for  payment  in  terms  of  his  notice, 
under  the  36th  section  of  the  Lands  Clauses  Consolidation  Act,  8  and  9  Vict.  c.  19.  The 
action  dismissed,  in  respect  that  the  amount  claimed  was  not  distincUy  stated  in  the 
notice : — Heldj  however,  that  the  pursuer  was  not  barred  from  the  course  which  he  had 
adopted— either  by  the  previous  attempt  at  settlement  by  arbitration,  or  in  respect  of  his 
being  only  tenant  of  the  lands,  or  in  respect  that  the  lands  had  already  been  entered  upon 
by  the  company. 

1st  Division.        The  defenders  obtained  their  Act  in  1845,  and  in  it  was  incorporated  the 

Jan.  29. 1853.  **  Lands  Clauses  Consolidation  Act"  of  that  year. 

^^-^Y^-^  This  was  an  action  at  the  instance  of  the  pursuer,  who  is  tenant,  under  a 

Falconer  v,      nineteen  years'  lease,  of  certain  lands  through  which  the  defenders*  railway 

Aberdeen  i  •     •  *•  j      *!_     r  n      •         • 

Bflilway  Co.     P&sses,  claiming  compensation,  under  the  following  circumstances : — 

The  pursuer  had,  along  with  his  landlord,  originally  entered  into  a  submis- 
sion with  the  defenders  to  determine  the  amount  of  compensation,  in  terms  of 
sections  23  to  35,  inclusive,  of  the  Lands  Clauses  Consolidation  Act.  The 
submission  gave  power  to  the  arbiters  to  make  their  award  within  a  year  and 
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day,  or  before  such  other  time  as  they  should  prorogate  to.    The  submission,  Jan.  29. 1853. 
however,  fell,  in  consequence  of  no  award  being  given  within  that  time,  and       ^"^^""^ 
no  prorogation  being  made.  A>f*^^^'^  ^ 

The  pursuer,  then,  on  30th  October  1849,  sent  the  following  notice  to  the  Railway  Co. 
compcmy : — ^^  I,  Robert  Falconer,  farmer,  residing  at  Buckiemill,  in  the  parish 
of  Glenbervie,  as  lessee  and  occupant  of  the  £irm,  mill,  and  mill  lands  of 
Newmill,  in  the  said  parish,  under  a  lease  for  nineteen  years,  and  crops  from 
and  after  Whitsunday  1839,  hereby  intimate  to  the  Aberdeen  Railway  Com- 
pany, that  I  claim  compensation  from  the  company  to  the  amount  of, — 

"  1st,  L.65  for  temporary  past  due  damages,  with  interest  thereof  since 
January  1847,  and  until  paid. 

^'  2d,  L.40,  yearly  for  the  three  years  and  crops,  commencing  with  crop  1847, 
with  periodical  interest  thereof  since  due,  and  until  paid. 

''  3c2,  Ii.70  as  the  yearly  and  permanent  damages  during  the  remainder  of  said 
lease  from  Martinmas  next,  all  in  respect  of  land  taken  o£f  my  said  possession 
of  Newmill  by  the  line  of  the  said  railway,  and  for  damages  already  sustained 
and  to  be  sustained  by  me  by  the  works  executed  and  to  be  executed  in  con- 
nection with  the  said  railway ;  and  I  hereby  give  notice  of  my  desire  to  have 
the  amount  of  said  claim  determined  by  a  jury,  unless  the  said  company  be 
willing  to  pay  the  amount  of  compensation  as  claimed,  and  enter  into  a  writ- 
ten agreement  for  that  purpose,  all  in  terms  of  the  Lands  Clauses  Consolida- 
tion (Scotland)  Act,  8  and  9  Vict.  c.  19." 

The  company  took  no  notice  of  this,  and  neither  agreed  to  pay  the  sum 
demanded,  nor  took  any  steps  to  have  it  determined  by  a  jury,  and  on  the 
8th  of  December  following,  the  pursuer  raised  the  present  action  before  the 
Sheriff.  In  his  summons  he  concluded  for  the  value  of  the  sums  contained 
in  the  notice  of  30th  October,  founding  on  the  36th  section  of  the  Act,  which 
provides — 

"  But  if  any  party  entitled  to  any  compensation  in  respect  of  any  such 
lands  or  interest  therein  exceeding  L.50,  as  aforesaid,  shaU  desire  to  have  the 
amount  of  such  compensation  determined  by  a  jury,  it  shall,  in  like  manner, 
be  lawful  for  him  to  give  notice  in  writing  to  the  promoters  of  the  undertak- 
ing that  such  is  his  desire,  stating,  in  such  notice,  the  nature  of  the  interest  in 
such  lands,  in  respect  of  which  he  claims  compensation,  and  the  amount  of 
compensation  so  claimed  by  him  ;  and  unless  the  promoters  of  the  undertak- 
ing be  willing  to  pay  the  amount  of  compensation  so  claimed,  and  shall  enter 
into  a  written  agreement  for  that  purpose,  then,  within  twenty-one  days  afler 
the  receipt  of  any  such  notice  from  any  party  so  entitled,  they  shall,  unless 
the  question  shall  previously  have  been  agreed  to  be  settled  by  arbitration, 
present  their  petition  to  the  Sheriff  to  summon  a  jury  for  settling  the  same  in 
the  manner  hereinafter  provided ;  and  in  default  thereof  they  shall  be  liable 
to  pay  to  the  party  so  entitled  as  aforesaid  the  amount  of  compensation  so 
claimed,  and  the  same  may  be  recovered  by  him,  with  costs,  by  action  in  any 
competent  court."  And  on  the  37th  section, — '*  And  it  is  further  enacted, 
that  before  the  promoters  of  undertakings  shall  present  their  petition  for  sum- 
moning a  jury  for  settling  any  case  of  disputed  compensation,  they  shall  give 
not  less  than  ten  days'  notice  to  the  other  party  of  their  intention  to  cause  such 
jury  to  be  summoned :  and  in  such  notice,  the  promotera  of  the  undertaking 
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Jan.  29. 1853.  shall  State  what  sum  of  monej  they  are  willing  to  give  for  the  interest  in 
such  lands  sought  to  be  purchased  bj  them  from  such  party,  and  for  the 
damage  to  be  sustained  by  him  by  the  execution  of  the  works." 

The  pursuer  founded  his  action  on  these  clauses,  maintaining  that  the  arbi^ 
tration  haying  failed,  he  was  entitled  to  serve  the  notice  above  mentioned 
upon  the  company,  and  call  upon  them  either  to  agree  to  pay  the  sums  de- 
manded, or  to  have  it  determined  by  a  jury.  That  they,  having  failed, 
within  the  statutory  time,  to  take  the  necessary  steps  for  the  latter  course, 
must  be  decerned  to  pay  the  full  amount  of  the  claim. 

The  Sheriff  assoilzied  the  defenders,  mainly  on  the  ground  that  the  36th 
section  did  not  apply  to  cases  in  which  arbitration  had  been  originally  deter- 
mined upon,  and  that  the  company  were  therefore  still  entitled  to  have  it 
determined  by  the  verdict  of  a  jury. 

The  pursuer  advocated,  and  the  Lord  Ordinary  (Robertson)  altered  the 
judgment  of  the  Sheriff,  and  the  defenders  reclaimed. 

For  whom  Penney,  Christison,  and  the  Dean  of  Faculty  (IngUs)  contended, 
that  the  36th  section  only  applied  when  no  arbitration  had  been  resorted  to ; 
the  35th  section  provided  for  arbitration,  and  the  36th,  beginning  with  "  but," 
was  placed  in  antagonism  to  it,  and  intended  for  those  cases  in  which  the 
party  .should  choose  ah  initio  the  alternative  of  a  jury  trial.     That  the  present 
claim  fell  therefore  under  the  35th  section  in  connection  with  the  37th,  ef  seq.^ 
by  which  the  results  of  the  failure  of  arbitration  are  regulated.     That  the 
86th  section  did  not  apply  to  the  case  of  tenants,  which  were  provided  for  in 
the  112th  to  the  1 1 5th  sections.     That  the  provisions  of  the  Act  did  not  apply 
to  lands  already  entered  upon,  see  sec.  1 7,  constituting  the  preamble  of  the 
rest ;  and  that  the  notice  served  by  the  pursuer  was  not  in  terms  of  the  Act, 
as  it  claimed  compensation  for  lands  permanently  taken  by  the  company, 
which  was  a  landlord's  question.     That  the  pursuer  had  never  exhibited  his 
lease,  which  he  was  bound  to  do  under  section  115,  on  penalty  of  being  held 
to  be  only  a  yearly  tenant.     Moreover,  the  claim  was  vague,  and  did  not,  in 
terms  of  the  Act,  state  "  the  amount"  demanded,  and  was  incompetent,  in  respect 
that  it  demanded  a  prospective  annual  payment,  instead  of  a  fixed  sum.     The 
clause  36  was  highly  penal,  and  not  to  be  put  in  force  unless  the  case 
were  very  clearly  proved  to  fall  under  it.     Caledonian  Railway  v.  Lockhartj 
12th  Dec.  1849 ;  NitshiU  Coal  Company,  Dec.  23.  1848,  S.  11 ;  BaiUtm  v. 
Tork^  Newcastle,  and  Berwick  Railway,  31st  May  1851,  English  Jurist,  xiv. 
1021. 

T.  Mackenzie,  and  the  Solicitor-General  (Handyside),  for  the  pursuer,  main- 
tained that  he  was  in  the  same  position  as  if  no  arbitration  had  ever  been  en- 
tered upon.  The  notice  served  was  regular,  there  being  nothing  incompetent 
in  demanding  periodical  payments.  The  clause  applied  to  tenants  as  well  as 
owners,  the  words  being,  "  any  party  entitled  to  compensation  in  respect  of 
such  lands,  or  interest  therein,**  The  other  clauses,  said  to  be  the  only  parts  of 
the  Act  referring  to  tenants,  did  not  refer  to  damages,  but  to  abatement  of 
rent. 

The  Ix)KD  PiiEsiDENT.     The  Sheriff  has  decided  in  favour  of  the  defenders, 
Oil  the  ground  of  only  one  of  their  pleas,  and  perhaps  more  was  unnecessary. 
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But  we  must  now  enter  more  fully  upon  all  the  views  which  have  been  urged.  Jaiu  29. 185S. 

The  first  defence  is,  in  respect  of  the  previous  agreement  to  refer  by  arbitra-       ^''"'^^ 

tion.     This  the  Sheriff  has  sustained ;  but  I  cannot  look  upon  it  as  a  g<><>d  Aberdeen^ 

objection,  and  must  on  this  point  agree  with  the  Lord  Ordinary.    The  second  iiailway  Co. 

is  very  broad,  that  tenants  do  not  fall  under  these  provisions  at  all,  but  there 

can  be  no  doubt  that  they  do ;  the  whole  series  evidently  embraces  cUl  who 

have  interest  in  the  lands.    As  to  the  third,  I  think  the  clause  does  apply  both  to 

lands  already  entered  upon  and  those  which  are  intended  to  be  taken ;  see  Lord 

Campbell's  observations  in  the  case  of  BaiUton,    Mj  opinion,  however,  goes 

to  sustaining  the  objection  founded  on  the  insufficiency  of  the  pursuer's  notice. 

His  claim  does  not  seem  to  me  to  be  in  terms  sufficiently  explicit.     The  party 

must  shape  his  claim  so  that  he  can  get  judgment  in  terms  of  that  claim. 

This  claim  does  not  extricate  its  own  demands.     We  cannot  arrange  his  claim 

for  him.    It  is  for  L.70  for  each  year  of  the  lease  yet  to  run.     It  is  therefore 

contingent,  for  the  lease  may  terminate  prematurely.     He  must,  under  the 

statute,  state  *'  the  amount''  of  his  claim,  and  the  company  are  entitled  to 

know  what  they  are  to  agree  to  or  reject.     Here  they  are  expected  to  meet 

an  indefinite  demand  by  a  definite  offer.     How  could  the  proposition  between 

the  ofiler,  the  demand,  and  the  award  of  the  jury  ever  have  been  solved,  as 

the  Sheriff  would  have  required  to  do,  had  a  jury  trial  taken  place  f    The 

pursuer  may  renew  his  demand  in  clearer  terms,  and  resort  to  the  verdict  of 

a  jury,  so  that  no  hardship  is  inflicted  upon  him  by  our  judgment. 

Lord  Cuninghahb.  I  concur,  but  on  somewhat  different  grounds'.  I 
agree  in  holding  that  the  grounds  on  which  the  action  was  dismissed  by  the 
learned  Sheriff  cannot  be  sustained.  But  I  hesitate  to  find  that  it  is  incom- 
petent for  a  tenant  to  set  forth  the  yearly  depreciation  of  the  annual  worth  of 
his&rm,  which  substantially  resolves  itself  into  a  claim  for  abatement  of  rent, 
and,  I  apprehend,  falls  within  the  scope  of  the  112th  section  of  the  Act  That 
clause  expressly  provides  that  the  apportionment  may  be  settled  by  agree- 
ment between  lessor  and  lessee  on  the  one  part,  and  the  promoters  on  the  other, 
and  if  it  be  not  so  settled,  it  shall  be  determined  by  the  Sheriff.  The  present 
case  appears  to  me  to  fall  under  this  clause ;  and  in  this  view  the  pursuer's 
proceedings  are  defective,  for  the  lessor  was  not  called  upon  at  all  and  is  not 
now  before  us.  Moreover,  the  Sheriff,  and  not  a  juiy,  ought  to  have  been 
called  upon  to  determine  the  apportionment.  The  non-appearance  of  the  land- 
brd  is  fatal — non  constat  that  the  company  have  not  already  settled  with  him. 
On  this  special  objection,  I  concur  in  the  proposition  that  the  case  in  its  pre- 
sent shape  must  be  dismissed. 

Lord  Ivory  concurred  in  the  views  of  the  Lord  President. 

Tx)RD  FuLLERTON  was  absent,  but  sent  a  note  stating  his  concurrence  with 
the  Lord  President. 

The  Court  "  recall  the  interlocutor  of  the  Lord  Ordinary  submitted  to  re- 
view, advocate  the  cause,  find  that  in  the  notice,  of  date  30lh  October  1849, 
given  by  the  advocator,  Robert  Falconer,  to  the  Aberdeen  Railway  Com- 
pany, he  did  not  state  the  amount  of  the  compensation  claimed  by  him  in  such 
terms  as  to  entitle  him,  under  the  36th  section  of  the  statute,  to  maintjun  the 
present] action  against  them  ;  sustain  the  defence  maintained  by  the  Aberdeen 
Kaihvay  Company  on  that  ground  ;  but  repel  all  the  other  gi-ounds  of  defence 
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Jan.  29. 1853.  maiotained  by  them,  assoilzie  the  respondents,  the  Aberdeen  Railway  Com- 
s..Y^^      P&^y?  ^0°^  ^®  whole  conclusions  of  the  summons  in  the  Inferior  Court,  and 
Falconer  v.     decern,  reserving  to  the  pursuer  still  to  claim  compensation  from  the  defenders, 
R^way  Co     ^"^  ^  make  his  claim  effectual  in  a  competent  manner. 

Cuningham  and  BeUs^  W.S.,  Pursuer's  Agents. 

Webster  and  Renny,  W.S.,  Defenders'  Agents.  (W.  H.  T.) 


No.  100.  Petition,  Mrs  MARY  SWAN  or  BRIGGS. 

Insanity — Curator  Bonis, — Circumstances  in  which  the  Court  sustained  an  application  at 
the  instance  of  an  inmate  of  Morningside  Asylum  for  the  appointment  of  curator  honis, 
and  granted  the  application. 

2d  Division.        This  was  a  petition  at  the  instance  of  a  resident  of  Morningside  Asylum  for 

Jan.  29. 1853.  the  appointment  of  a  curator  bonis  for  the  protection  of  her  rights  in  an  action  of 

p  t   S  count  and  reckoning  in  which  she  was  pursuer.     In  an  application  to  the 

Bri^.  Sheriff  to  be  liberated  from  the  Asylum,  medical  certificates  were  produced, 

the  purport  of  which  was,  that  although  not  properly  insane,  she  required  to 

be  placed  pemnanently  under  efficient  control,  in  respect  both  of  her  mode  of 

life  and  the  management  of  her  affairs.     These  certificates  and  the  Sheriff's 

deliverance  were  appended  to  the  present  application. 

Cook  appeared  for  the  petitioner. 

The  Lord  Justice-Clesk.  Although  this  petition  is  somewhat  singular, 
the  application  is  a  reasonable  one.  We  shall  therefore  appoint  the  usual  in- 
timation. 

To-day  the  petition  was  again  called,  when, 

G.  G.  Bell  appeared  for  the  other  parties  to  the  action  of  count  and  reckon- 
ing, and  referred  to  the  case  of  Bryce  v.  Grahajne^  25th  Jan.  1828.  This 
jurisdiction  of  the  Court  is  one  which  ought  to  be  very  guardedly  exercisedi. 
Cognition  is  the  proper  mode  of  proceeding  in  a  case  of  this  kind. 

The  Court  overruled  the  objection  and  granted  the  prayer  of  the  petition. 

John  Ross^  S.S.C.,  Petitioner's  Agent.  (J.  S.  M.) 


No.  101.   MILNE'S  TRUSTEES  v.   THE  PAROCHIAL  SCHOOLMASTERS 

OF  ABERDEEN  AND  OTHERS. 

Trust  Settlement — Construction — Administration  of  Trust, — Circnmstances  in  which  an 
endowment  for  the  promotion  of  education  was  held  to  embrace  schools  other  than  the 
parochial  schools  of  the  district.  Where  maladministration  is  not  alleged  against  trustees, 
the  Court  will  not  interfere  in  the  management  of  the  trust. 

2d  Division.       This  was  an  action  of  declarator  at  the  instance  of  the  trustees  and  managers 
Feb.  1 .  1863.  nnder  the  settlements  of  the  deceased  Dr  John  Milne,  providing  endowments 
''"'^^^       for  the  promotion  of  education  in  Aberdeenshire,  and  was  raised  for  the  pur- 
Milne'sTrus-  pQgg   of  having  it  found    and  declared  generally  that  certain  schools,  not 
Schoolmasters  P*ro<5^i*^  schools,  in  Aberdeensliire,  are,  according  to  the  terms  and  meaning 
of  Aberdeen,   of  these  settlements,  to  be  regarded  as  entitled  to  participate  in  these  educa- 
tional endowments ;  and  also  that  the  trustees  are  entitled  to  establish  rules 
iind  regulations  for  the  due  administration  of  the  bequest,  from  time  to  time, 
as  they  see  fit,  such  being  always  consistent  with  the  KcltlcincntK,  and  with 
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the  letters  and  other  writings  referred  to  therein  ;  and  that  certain  rules  and  j^eb.  1.  1858. 
regulations  set  forth  in  the  condescendence  are  in  accordance  with  Dr  Milne's    ^  ^^'T*'^^ 
setUement  and  writings.  J^/'v.  pll^. 

Dr  Milne  died  in  1841,  leaving  a  trust-deed,  which  proceeds  on  the  fol-  Schoolmasters 
lowing  narrative :—  °^  Aberdeen. 

'^  Considering  that  I  have  it  much  at  heart  to  increase  the  means  of  educa- 
tion, especially  by  promoting  the  reli^ous  and  moral  instruction  of  poor  chil- 
dren in  my  native  county  of  Aberdeen,  in  North  Britain,  and  in  the  parish  oj 
Nether  Banchory  (situated  partly  in  Aberdeenshire  and  partly  in  Kincardine- 
shire, where  one  of  my  parents  once  resided),  as  w^ell  as  to  improve  the  condi- 
tion of  parochial  schoolmasters  there,  particularly  those  of  the  country  districts^ 
and  having  resolved  to  bestow,  for  the  attainment  of  these  ends,  the  residue 
of  my  means  and  estate,  heritable  and  moveable,  after  payment  of  such  lega- 
cies as  I  may  bequeath."     He  therefore  conveys  his  whole  property  to  trustees, 
and  directs  that  the  residue  of  his  fortune,  after  the  other  purposes  of  the 
will  are  completed,  shall  be  conveyed  to  certain  public  functionaries.     The 
directory  words  of  the  deed  are  as  follows  : — "  And  I  hereby  direct  that  the 
said  trustees  and  managers  shall  apply  the  interest,  dividends,  and  aimual 
produce  of  such  securities  or  landed  property  from  time  to  time,  as  the  same 
shall  become  due,  for  promoting  the  religious  and  moral  education  of  poor 
children,  and  for  improving  the  condition  of  parochial  schoolmasters  in  the  said 
county  of  Aberdeen  and  parish  of  Nether  Banchory,  particularly  in  the  coun- 
try districts,  in  such  way  and  manner,  and  under  such  conditions,  rules,  and 
regulations,  as  I  may  appoint  by  any  writing  under  my  hand,  however  in- 
formal the  same  may  be,  if  sufficiently  indicative  of  my  intentions ;  and  in  case 
I  shall  die  without  establishing  any  permanent  set  of  rules  and  regulations, 
then  the  foresaid  trustees  and  managers  are  hereby  authorised  and  empowered  to 
form  and  establish  rules  and  regulations  themselves,  as  may  be  most  in  accordance 
with  the  latest  instructions  from  me,  or  expression  of  my  opinion  contained  in 
any  letter  or  other  paper  under  my  hand,  whether  the  same  be  signed  or  not, 
and  as  the  said  trusses  and  managers  shaU  conceive  best  calculated  to  attain  the 
ends  before  expressed.     Declaring  always,  that  the  income  of  my  said  means 
and  estate  shall  always  be  applied  in  such  manner  as  not  in  any  way  to  relieve 
the  heritors  or  other  persons  from  their  legal  obligation  to  support  parochial 
schoolmasters,  or  to  diminish  the  extent  of  such  support,  and  so  as  not  to  in- 
terfere with  the  rights  or  powers  of  heritors  and  presbyteries  over  school- 
masters, or  the  schools  entrusted  to  their  care,  as  the  said  rights  or  powers  are 
by  law  insured  to  them."    At  his  decU^  Dr  Milne  had  not  framed  any  rules 
or  regulations  for  the  management  of  the  endowment. 

In  this  action  defences  were  lodged  for  the  parochial  schoolmasters  of 
Aberdeenshire,  and  also  for  the  teachers  of  certain  sessional  schools  in  the 
town  and  county  of  Aberdeen,  and  district  of  Buchan. 

For  the  parochial  schoolmasters  it  was  pleaded  that,  according  to  the  true 
and  sound  construction  of  these  testamentary  instruments,  the  trustees  are  not 
entitled  to  include  the  teachers  of  the  sessional  schools,  &c.,  within  the  benefits 
of  the  testator's  bequest,  and  that  the  rules  and  regulations  framed  by  the  pur- 
suers in  thiB  particular  are  uUra  vires  and  unwarrantable,  and  fall  to  be  re- 
scinded. 
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>i^^^    *      The  other  defenders  maintained  their  right  to  the  benefit  of  the  bequest. 

Milne'siTros-       The  Lord  Ordinary  (Robertson)  "repels  the  defences  for  the  parochial 

Schoolmasters  schoolmasters  of  Aberdeenshire  :      .      .      .      Sustains  the  pleas  for  the  ses- 

of  Aberdeen,   sional  or  parochial  schoolmasters  of  Aberdeenshire  and  others :     .     .     .    Finds, 

decerns,  and  declares,  in  terms  of  the^  conclusions  of  the  libel :  Finds  that  the 

expenses  incurred  by  the  whole  parties  in  this  action  form  a  proper  charge 

against  the  trust-estate  of  the  deceased  Dr  John  Milne/ ^  &c. 

Against  this  interlocutor  the  parochial  schoolmasters  reclaimed,  except  in 
80  far  as  it  allowed  the  expenses  of  all  parties  to  be  paid  out  of  the  tnist- 
fands. 

Shand  and  Deas  were  for  the  reclaimers. 

Monro  and  the  Dean  of  Faculty  for  the  respondents. 

The  Lord  Justice-Clerk  was  of  opinion  that  the  question  in  this  case  was 
wholly  a  special  question,  and  that  no  general  point,  as  to  the  competency  of 
referring  to  any  letters  explanatory  of  the  objects  of  a  truster  in  order  to  obtain 
aid  in  attaching  meaning  to  expressions  in  his  trust-deed,  can  really  be  intro- 
duced into  this  case. 

The  preamble  of  the  settlement  sets  forth  the  inductive  causes  leading  the 
testator  to  make  the  settlement :  and  while  there  is  expressed,  on  the  one 
hand,  the  object  of  improving  the  condition  of  the  parochial  schoolmasters,  it 
is  very  clear  that  he  proposes  that  object  as  a  method  of  improving  the  means 
of  education,  and  that  the  latter  is  the  end,  in  respect  of  which  he  takes  into 
account  the  propriety  of  increasing  the  income  of  the  teachers.  Any  other 
view  of  the  objects  of  the  testator  would  lead  to  miscarriage  in  the  construction 
of  the  settlement.  Then  the  trust-deed  entitles"  and  empowers  the  trustees,  if 
he  dies  without  establishing  any  permanent  set  of  niles  and  regulations,  to  look 
to  all  his  instructions  or  expressions  of  his  opinion  in  any  of  his  letters,  to  enable 
them  to  act  in  the  way  they  may  consider  best  calculated  to  attain  the  ends 
expressed  in  the  deed.  He  uses  the  expression  "  to  form  rules  and  regula- 
tions themselves ;  "  and  it  is  said  rules  and  regulations  cannot  embrace  the 
character  of  the  schools  to  which  aid  is  to  be  given.  This  is  a  limited  and 
unsound  interpretation  of  that  expression  in  a  deed  in  which  the  truster  in- 
tended to  repose  so  much  power  and  confidence  in  the  trustees,  and  in  which 
he  says  he  gives  them  that  power  specially  that  they  may  attain  the  ends  above 
expressed  in  the  way  which  they  shall  conceive  best  calculated  to  do  so. 

But,  further,  the  power  of  collecting  his  opinion  and  wishes  from  his  letters 
is  specially  committed  to  them  as  trustees  for  carrying  his  will  into  effect.  He 
thus  bestowed  on  them  a  very  large,  it  may  be  a  very  delicate,  but  still  a 
most  comprehensive  power  to  act  according  to  their  own  discretion  ;  and  the 
more  delicate  the  power,  the  more  personal  it  is  to  the  trustees  so  selected, 
and  the  less  are  they  to  be  controlled  in  its  exercise.  Hence  the  question 
whether  the  schools  referred  to  on  record  fall  within  the  meaning  and  direc- 
tions of  the  truster  is  one  for  the  trustees  themselves.  "  I  do  not  say  that 
in  this,  or  perhaps  in  any  similar  case,  are  trustees  so  beyond  the  control  of  the 
Court,  that  if  any  extreme  abuse  of  their  powers,  and  a  palpable  perversion  of 
the  funds  could  be  established,  the  Court  might  not  interfere.  But  as  to  the 
question  raised  on  this  record,  I  think  it  is  one  to  be  decided  by  the  trustees. 
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They  have  received  a  special  power,  bestowed,  I  think,  precisely  for  the  Feb.  1. 1858. 
sohition  of  such  a  point  as  that  which  has  been  raised.     The  determination  to      ^-^y^^ 
which  the  trustees  have  come  on  this  point  may  or  may  not  be  matter  of  Milne's  Trus- 

tAAS  V   P&rocu 

doubt  or  difference  in  the  opinion  of  others.     But  this  is  a  matter  committed  g^jj^J^i^j^tcis 
to  them ;  and  on  which,  on  such  an  alleged  error,  I  do  not  think  the  Court  is  of  Aberdeen, 
entitled  to  interfere. ''     But  even  if  necessary  to  express  an  opinion  on  the 
view  which  the  trustees  have  taken,  his  Lordship  had  no  doubt  whatever  that 
they  had  come  to  a  right  conclusion. 

The  other  Judges  expressed  opinions  in  conformity  with  those  of  the  Lord 
Justice-Clerk. 

The  Court  "  recall  the  interlocutor  of  the  Lord  Ordinary  so  far  as  re- 
eiaimed  against ;  and  in  respect  that  the  trustees  in  the  exercise  of  the  powers 
committed  to  them,  have,  with  reference  to  the  letters  of  the  truster,  which 
they  are  entitled  to  consider  and  take  into  account,  framed  certain  rules  and 
regulations  for  attaining  the  ends  expressed  in  the  trust-deed,  in  the  way 
they  conceive  best  calculated  to  attain  these  ends,  and  that  no  case  of  abuse 
or  perversion  of  funds  has  been  stated  against  the  administration  of  the  trust 
by  the  trustees ;  therefore  repel  the  defences  stated  by  the  reclaimers,  and  find 
that  they  have  stated  on  record  no  case  on  which  they  are  entitled  to  call  upon 
the  Court  to  interfere  with  the  administration  of  the  trust  as  conducted  by  the 
trustees ;  Find  that  it  was  within  the  competency  of  the  trustees  to  make  the 
regulations  libelled  on,  and  to  include  within  the  scheme  the  schools  of  Fort- 
lethen  and  St  Fergus,  and  decern  :  Find  that  the  expenses  incurred  by  the 
whole  parties  in  this  action  form  a  proper  charge  against  the  trust-estate  of  the 
deceased  Dr  John  Milne,  and  remit  the  accounts  thereof  to  the  Auditor  to  tax 
and  report." 

iSftoiu/  8f  Farquhar^  W.S.,  Agents  for  the  Reclaimers. 

T,  ^  R,  Land(Ue,  S.S.C.,  Agents  for  the  Pursuers. 

Andrew  Fyfe^  S.S.C.,  Agent  for  Sessional  Schoolmasters.    (J.  S.  M.) 


FORSYTH'S  FACTORY.  No.  102. 

Curator  bonis— InveBtmmt  of  Trust  Funds — Losa — LiabUity* — A  curator  bonis  to  a  lunatic 
inyested  the  lanatic*8  funds  in  a  second  heritable  security  over  a  landed  property,  which 
being  sold  did  not  nearly  realise  the  sum  at  which  it  had  been  valued :  The  lunatic's  fiinds 
were  in  consequence  lost : — Held,  that  the  curator  uot  haviug  taken  proper  precautions  to 
have  the  property  valued  by  competent  and  skilled  valuators,  had  failed  in  the  requisite 
caution  and  diligence  incumbent  on  him  in  the  management  of  the  estate,  and  was  liable 
to  refund  the  sum  thereby  lost. 

This  case  came  before  the  Court  on  a  report  by  the  accountant  of  the  Court  2d  Division, 
of  Session,  on  the  intromissions  and  management  of  John  Forsyth,  the  curator  Feb.  1. 1853. 
bofds  to  Lewis  Robert  Hoyes,  a  lunatic.     The  curator  had  invested  the  pro-      "^^v^-^ 
perty  of  the  lunatic  over  a  property,  which  being  sold,  did  not  nearly  realise  Forsyth's  Fac- 
the  sum  at  which  it  had  been  originally  valued;  and  thus  the  lunatic's  pro-^^'^' 
perty  was  lost 

The  following  are  the  facts  of  the  case  as  set  forth  in  the  accountant's  re- 
port:— 

In  the  month  of  March  1841,  Mr  Patrick  Smith  of  Glasgow,  entered  into 
a  negotiation  with  Mr  George  Cumming,  W.S.,  Edinburgh,  the  factor's 
£dinbui^h  correspondent,  for  a  loan  of  L.2000  over  Craigmaddie,  already 
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Feb.  1. 1868.  burdened  with  a  debt  of  L.2300  in  fevour  of  Dr  M'Turk.  Mr  Patrick 
Smith  was  the  partner  in  business  of  Mr  Henry  Gordon,  the  intending 
toijj  *  **^'borrower  and  proprietor  of  Craigmaddie — and  whilst  Mr  Gumming  appears 
to  have  been  satisfied  of  the  desirableness  of  the  loan,  the  factor  himself  did 
not  entertain  at  first  an  equally  favourable  opinion ;  for  he  stipulated  in  a 
letter  to  Mr  Gumming,  "  thai  a  vcUuation,  by  a  professional  man  of  known 
character  and  judgment^  of  the  estate^'  shall  be  shewn  to  him,  and  that  "  collar 
teral  security*^  shall  be  ^^  given  for  the  regular  payment  of  the  interest,"  Mr 
Patrick  Smith  obtained  and  transmitted  a  valuation  of  Graigmaddie,  by 
Messrs  Baird,  wrights  and  joiners  in  Milngavie,  according  to  which  the  pro- 
perty in  question  was  estimated  as  worth  L.6670.  This  valuation  was  in 
general  terms,^  without  measurements  or  separate  valuations  of  the  lands  and 
mansion-house.  The  factor  thereupon  appears  to  have  satisfied  himself  of  the 
propriety  of  the  investment,  and  to  have  dispensed  with  collateral  security  for 
payment  of  the  interest.  Sometime  afler  the  completion  of  this  investment,  the 
holder  of  the  preferable  security  for  L.2300  died,  and  two  parties,  distantly 
related  to  the  deceased,  appeared  to  claim  his  succession,  including  this  bond. 
A  multiplepoinding  was  ultimately  raised  by  Mr  Gordon,  the  borrower,  to  have 
it  declared  who  was  entitled  to  the  heritable  bond,  and  in  the  prospect  of  a 
settlement  of  this  point,  Mr  Gordon  appears  to  have  set  about  obtaining  a 
new  loan  to  enable  him  to  pay  off  the  successful  party.  His  partner,  Mr 
Smith  again  communicated  with  Mr  Gumming  on  the  subject,  and  a  sugges- 
tion was  made,  which  was  afterwards  adopted,  '^  that  Mr  Forsyth's  bond  might 
be  discharged^  and  a  new  bond  granted  to  him  subsequent  to  the  date  of  the 
bond  to  the  new  lender.''  Forsyth,  the  factor,  replied  to  this  proposal  by 
expressing  every  desire  to  accommodate  "  Mr  Gordon  in  every  possible 
way,  on  condition  of  being  kept  skaitbless  in  the  matter  of  expense.''  The 
substitution  of  a  new  preferable  security  for  L.2800  accordingly  took  place, 
and  the  factor's  loan  was  discharged  and  reinvested  as  of  a  date  subse- 
quent to  the  new  preferable  loan.  The  interest  on  the  factor's  bond  was 
regularly  paid  up  to  Whitsunday  1847,  afler  which  it  fell  in  arrear.  Mr 
Gordon,  the  granter,  became  insolvent  on  or  about  Martinmas  1847. 
Various  procedure  then  took  place  with  a  view  to  the  sale  of  Graigmaddie  ; 
and  ultimately,  with  consent  of  Gordon's  trustee,  it  was  exposed  to  public 
roup,  and  on  26th  February  1851,  was  sold  for  L.3,750. 

The  title-deeds  of  the  property  were  hypothecated  to  the  trustee  of  the 
creditors  of  the  late  Patrick  Dudgeon,  W.S.  for  a  large  business  account 
incurred  to  him,  which  was  ultimately  compromised  for  payment  of  L..500 
out  of  the  price  of  Graigmaddie. 

Thus  the  Baird's  valuation  of  Graigmaddie  was  L.6670.  The  prior  debt 
was  L.2300,  and  adding  the  L.2000  of  proposed  loan,  this,  apart  from  the 
L.500  carried  by  hypothec  to  Dudgeon's  creditors,  lefb  an  apparent  margin  of 
L.2570.  But  when  Graigmaddie  was  sold,  it  brought  only  L.3462,  4s.,  and, 
therefore,  after  paying  the  preferable  debt,  and  the  sum  due  to  Dudgeon's 
trustee,  there  remained  to  the  curator  bonis  to  Lewis  Robert  Hoyes,  in  payment 
of  the  bond  for  L.2000  and  arrears  of  interest  L.213  :  14  :  5.  The  disci-e- 
poncy  betwixt  the  valuation  and  the  price  ultimately  obtained,  was,  in  the  ae- 
countant's  opinion,  far  too  serious  to  be  explained  by  any  subsequent  fall  in 
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the  valae  of  such  property  or  deterioration  of  the  particular  subjects;  and  he  Feb.  1.  1858. 
therefore  thought  it  proper  to  obtain  the  opinion  of  a  person  of  skill  on  the       ^'^y^^ 
subject     The  result  of  his  inquiries  was  to  confirm  him  in  the  impression  J^^J^*^  ^^' 
that  Messrs  Baird  were  not  competent  parties,  and  that  their  valuation  was 
altogether  erroneous  and  did  not  furnish  essential  details :  and,  therefore,  con- 
sidering that  the  factor  had  not  shewn  proper  prudence  in  the  transaction,  he 
hesitated  to  take  the  responsibility  of  throwing  the  loss  which  had  accrued 
upon  the  factorial  estate. 

The  Lord  Ordinary  on  the  Bills,  (Guninghame),  made  avizandum  with  the 
report  to  the  Second  Division  of  the  Court,  and  allowed  the  curator  to  give 
in  a  minute  containing  any  observations  or  explanations  he  might  have  to 
make  in  reference  to  the  report. 

A  minute  was  accordingly  lodged  detailing  the  whole  transaction  at  length. 

The  Court  agun  remitted  to  the  accountant  to  make  certain  special  inqui- 
ries in  reference  to  the  competency  of  the  Messrs  Baird  to  make  a  valuation 
for  the  purposes  of  a  loan  over  the  lands  and  mansion-house  of  Craigmaddie  ;- 
and  the  accountant  reported,  that  having  obtained  the  opinions  of  various 
parties  as  to  the  competency  of  the  Messrs  Baird,  these  did  not  appear  to  him 
to  afford  any  sufficient  Explanation  why  the  property,  if  well  valued,  reaKsed 
80  much  less  a  price  by  public  roup ;  at  same  time,  he  appended  to  his  report 
these  opinions,  all  of  which  testified  to  the  respectability  and  intelligence  of 
cheBairds. 

The  case  was  called  to-day,  when — 

Wood  and  the  Dean  of  Faculty  appeared  for  the  factor. 
TheLosD  Justige-Clekk  considered  this  was  the  most  important  and  anxious 
question  which  the  examination  of  the  accountant  into  the  management  of  fac- 
tories had  yet  brought  before  the  Court.  His  Lordship  was  of  opinion  that  there 
was  one  plain  broad  ground  of  judgment,  on  which  the  investment  made  by 
this  curator  could  not  be  defended.  Very  soon  af^er  it  was  proposed,  he  was 
made  aware  that  the  proposal  came  from  the  partner  in  law  business  of  Gor- 
don, the  intended  purchaser.  He  was  made  aware  that  the  property  was  a 
viUa  on  which  a  considerable  sum  of  money  had  already  been  borrowed,  and 
on  which  it  was  proposed  to  expend  the  sum  then  proposed  to  be  raised. 
While  the  proposed  security  was  therefore  in  every  point  of  view  undesirable 
any  statements  made  as  to  the  personal  solvency  of  the  intending  borrower, 
by  his  partner  in  business,  were  worth  nothing ;  for,  on  personal  security,  the 
curator  would  not  have  been  warranted  in  lending  the  money.  Neither  was 
any  inquiry  made  on  that  head ;  and  if  it  had,  it  would  have  been  found  that 
Mr  Gordon  was  in  a  most  desperate  state.  Then  in  this  state  of  things,  knowing 
that  L.2300  of  the  purchase  money  of  this  villa  remained  unpaid,  the  curator 
leaves  to  the  partner  in  business  of  the  borrower,  in  other  words,  to  the  bor- 
rower himself  to  obtain  the  valuation  on  which  and  on  the  &ith  of  which 
alone,  the  loan  was  made.  No  preeaation  was  taken  to  ascertain  whether 
the  parties  making  the  valuation  were  in  the  habit  of  valuing  property  of  any 
kind,  and  especially  of  that  character  with  a  view  to  loans,  and  were  conver- 
sant with  all  the  considerations  which  ought  to  be  attended  to  with  reference 
to  the  security  both  for  interest  and  capital.  Inquiry  would  have  ahewn 
them  to  be  totally  ignorant  of  that  peculiar  department  of  business.     (His 
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Feb.  1. 1858.  I'tn^^ship  proceeded  to  observe),  **  Then  on  whom  is  this  loss  to  fall  ?  On  the 
"^-^Y^^  helpless  lunatic  whose  whole  funds  except  a  sum  of  L.392  were  thus  in- 
Fonyth's  Fac-  vested,  or  on  the  officer  of  Court  paid  for  the  right  discharge  of  his  duties, 
^'  and  from  whom  in  such  a  case  the  most  scrupulous  vigilance  must  be  ex- 

acted. After  full  consideration,  I  have  been  unable  to  entertain  anj  doubt 
on  the  point ;  and  I  am  of  opinion  that  the  curator  must  replace  this  sum 
with  the  expenses  of  this  inquiry.  The  broad  principle  on  which  my  opinion 
rests,  is  this,  viz.,  that  the  curator  took  without  inquiry  the  valuation  obtained, 
and  transmitted  by  the  borrower  himself  without  any  inquiry  whatever. 
Greater  rashness  or  negligence  I  cannot  conceive  in  such  a  case.  Bad  as 
the  proposed  security  was  in  every  point  of  view  for  such  a  loan,  the  valuation 
came  to  be  the  vital  point  in  the  case,  indeed  the  only  thing  which  could  war- 
rant the  loan ;  and  on  a  loose  and  most  unsatisfactorily  framed  valuation  pro- 
duced by  the  borrower  himself  and  without  the  slightest  inquiry  the  money 
was  lent  The  curator  must  bear  the  risk  he  ran  of  that  valuation  turning 
out  utterly  deceptive,  as  it  proved  to  be." 

LoBB  CoGKBUBN.  I  am  sorry  that  I  cannot  differ  from  your  Lordship.  I 
have  struggled  greatly  to  find  an  apology  for  this  public  officer,  but  I  cannot. 
That  conduct  of  the  factor  might  be  judged  of,  on  the  assumption  that  he  en- 
tertained no  doubt  as  to  the  validity  of  the  security.  I  am  afraid  that  is  no 
defence.  It  is  the  business  of  a  £euitor  to  doubU  He  is  paid  for  doubting, 
and  clearing  his  transactions  of  all  risks.  Now  considering  this  party  is  a  pub- 
lic officer,  and  was  put  by  authority  to  defend  a  man  prevented  by  Provi- 
dence from  acting  for  himself  he  ought  to  have  been  very  particular  in  acting. 

I  think  the  security  in  question  is  no  security  at  all.  I  have  the  great- 
est compassion  for  the  factor,  and  who  could  have  had  nothing  wrong  in 
his  intention,  but  while  we  are  thinking  of  the  feelings  of  the  factor,  we  are 
bound  to  consider  the  condition  of  the  ward.  This  lunatic  was  placed  under 
his  protection,  and  by  this  act  he  is  reduced  to  the  condition  of  an  absolute 
pauper,  fix>m  being  in  a  comparatively  comfortable  condition.  I  think  there- 
fore, although  with  regret,  that  we  are  bound  to  make  the  fisustor  replace  the 
money. 

LoBD  MuBBAT  Concurred. 

LoBD  Wood.  I  can  have  no  doubt  that,  in  reference  to  the  transaction  in 
question,  the  curator  and  factor  was  influenced  by  no  other  motive  than  that 
of  discharging  his  duty  faithfully.  But  I  am  afraid  good  intentions  are  not  suffi- 
cient to  liberate  him  from  responsibility,  if  he  has  failed  in  that  degree  of  caution 
and  diligence  which  was  incumbent  on  him ;  and  although  most  unwilling  to 
come  to  it,  I  have  been  unable  to  resist  this  conclusion  that  there  has  been  such 
&ilure.  The  factor  was  a  paid  officer,  and  was  himself  a  man  of  business ; 
and  although  he  employed  another  man  of  business,  through  whom  the  loan 
was  in  part  transacted,  it  appears  that  it  was  by  his  own  judgment  upon  the 
whole  proposal  for  the  loan  that  it  was  ultimately  agreed  to.  In  employing 
Mr  Gumming  as  his  agent  in  Edinburgh  the  £ictor  may  have  acted  very  pro- 
perly and  prudently ;  but  the  fact  of  having  done  so,  and  that  the  making  the 
loan  was  approved  of  by  Mr  Gumming,  cannot,  in  the  circumstances,  release 
the  factor  from  liability,  if  that  diligence  and  circumspection  which  ought  to 
have  been  exercised  was  wanting.    Gollateral  security  for  the  payment  of  the 


J    % 


/. 


.'I 


No,  10?.  COURT  OF  SESSION.  191 

interest  confessedly  was  not  obtained.    It  was  not  insisted  for.    Now,  I  can-  Feb.  1. 18r>8. 
not  but  consider  even  that  a  departure  from  the  prudence  which  the  factor      ^^-^y^ 
ought  to  have  observed,  looking  to  the  nature  of  the  property  he  was  dealing  Forsyth*B  Fac- 
with,  and  its  being  in  the  natural  possession  of  the  proposed  borrower.   But  sup-  ^^' 
posing  that  that  could  be  got  over,  then  if  no  such  security  was  to  be  demanded, 
sorely  it  was  the  more  incumbent  on  the  £ictor  to  see  that  the  other  requisites 
were  fully  and  rigidly  complied  with.    But  was  it  sof    I  think  clearly  not, 
and  that  the  &ctor  allowed  himself  to  be  satisfied  (whether  by  the  persuasion 
of  Mr  Gumming  or  not  is  of  no  consequence)  with  what  was  substantially  no 
compliance  with  it  at  alL    All  that  was  shewn  the  £&ctor  was  a  valuation 
which  was  procured  by  the  borrower.     A  valuation,  too,  with  no  particulars, 
but  merely  a  slump  sum  for  the  whole  houses,  land,  &c,  all  included,  and 
giving  no  explanation  of  the  data  or  principles  on  which  it  was  made,  and 
this,  as  it  turns  out,  by  persons  who  were  not  properly  professional  men,  nor 
persons  of  known  character  or  judgment.    I  cannot  persuade  myself,  that  if 
the  valuation  had  been  obtained  from  a  proper  quarter  very  different  informa- 
tion would  have  been  laid  before  the  factor.    Nor  can  I  hold  that,  in  the  cir- 
cumstances, it  is  anything  to  the  purpose  to  bring  forward  statements  by  in- 
dividuals, that  they  consider  the  Bairds  very  intelligent  and  responsible  people 
and  capable  of  valuing  such  property.     In  short,  I  am  of  opinion  that  the 
&ctor  permitted  himself  to  be  led  away  from  duly  following  out  the  correct 
and  necessary  line  of  his  duty,  and  from  the  course  he  had  originally  chalked 
out  for  his  guidance ;  that,  accordingly,  although  at  least  in  part  apparently 
adhering  to  it,  he  took  the  mere  shadow  for  the  substance,  allowing  his  vigi- 
lance to  slumber  under  the  influences  that  had  come  to  operate  upon  him,  and 
that  he  thus  failed  in  that  diligence  and  care  which  he  was  bound  to  exert, 
and  must,  therefore,  be  responsible  for  the  loss  occasioned  by  the  transaction 
he  was  thereby  induced  to  enter  into. 

The  Court  pronounced  the  following  interlocutor : — <<  The  Lords,  haiang 
resumed  consideration  of  the  report  of  the  Accountant  of  Court,  in  regard  to 
the  accounts  of  John  Forsyth,  curator  bonis  for  Lewis  Robert  Hoyes,  a  lunatic, 
and  the  second  report  of  the  accountant,  with  the  reports  and  results  of  the 
investigations  which  the  accountant  was  directed  to  make  by  the  interlocutor 
of  9th  June  1852 ;  approve  of  the  manner  in  which  the  accountant  carried 
out  the  remit  made  to  him  by  the  Court  under  the  said  interlocutor ;  find  that, 
in  the  whole  circumstances  of  the  case,  the  curator  boms  was  not  warranted  in 
lending  the  sum  of  L.2000  of  the  lunatic's  funds  on  tlie  property  of  Craig- 
maddie,  on  the  valuation  in  process  obtained  by  the  borrower  himself,  or  his 
partner  in  law  business,  without  any  inquiry  as  to  the  experience,  qualifica- 
tions, or  fitness  of  parties  by  whom  the  same  was  made,  or  the  principles  on 
which  the  said  valuation  was  framed,  or  as  to  any  facts  whatever  as  to  the 
said  property  ;  find  that  the  whole  amount  of  the  principal  of  the  sura  so  lent, 
viz.,  L.2000  sterling,  has  been  lost  on  the  sale  of  the  said  property,  with 
L.136  ;5  :  7  sterling  of  arrears  of  interest ;  therefore  find,  that  in  his&ctorial 
accounts,  the  said  John  Forsytli  is  not  entitled  to  take  credit  for  the  sum  of 
L.2000,  and  the  interest  thereon,  so  lost  to  the  said  estate  under  his  manage- 
ment, as  if  the  same  had  been  duly  and  properly  invested,  and  that  the  said 

.         O  2  — 


192  CASES  DECIDED  IN  THE  No.  104. 

Feb.  1. 1853.  John  Forsyth  is  bound  to  replace  and  repay  the  said  sum  of  L.2000,  with  the 
"•^r^      interest  due  and  unrecovered  of  the  same,  to  the  estate  of  the  said  lunatic,  and 

Forsyth's  Fac-^^jjgj^  the  said  John  Forsyth  to  pay  the  said  sum,  with  the  interest,  so  far  as 
unpaid  on  the  same,  from  and  after  Whitsunday  1841,  and  allow  extract- 
decree  to  go  out  in  the  name  of  the  accountant  of  Court  for  the  said  sum  and 
interest,  as  the  same  shall  be  fixed  and  ascertained  by  the  accountant  of 
Court ;  and  find  the  said  John  Forsyth  liable  to  the  accountant  of  Court  for 
behoof  of  the  estate  of  the  said  lunatic,  in  the  expenses  incurred  by  the  ac- 
countant in  die  investigation  of  the  said  matter,  both  before  and  afb&r  the 
remit  by  the  Court  for  further  inquiry,  and  decern ;  allow  an  account  of  the 
expenses  to  be  given  in,  and  remit  to  the  Auditor  to  tax  and  report ;  quoad 
ultroy  remit  to  the  accountant  of  Court  to  proceed  in  the  adjustment  of  the 
accounts  of  the  curator  horUs^  on  the  principle  fixed  by  this  interlocutor,  and  to 
carry  out  the  same  in  the  accounting  with  the  said  curator  bonis.*' 

Mackenzie,  limes,  and  Logan,  W.S.,  Agents  for  the  factor.  (J,  S.  M.) 


No.  108-  CHARLES  EATON  AND  OTHERS,  PKrmoNERs. 

Curator  honis— Factor  loco  Udoris— Minor  pubes, — The  Court  refused  to  appoint  under 
the  same  petition  a  curator  bonis  to  a  miitori  and  t^  factor  loco  tutoris  to  a  pupil. 

1st  Division.        This  was  a  petition  for  the  appointment  of  a  curator  bonis  to  Margaret 
Feh.  2. 1868.  Shedden,  who  concurred  in  the  application,  and  also  for  a  factor  loco  tutoris 

'"^"''^       to  A.  W.  Shedden. 
Petiti  ne*^  On  the  petition  being  moved  in  the  single  bills,  the  Lord  President 

observed,  that,  as  no  reason  was  stated  why  Margaret  Shedden  should  not 
proceed  to  choose  curators  for  herself  in  the  ordinary  form,  the  competency 
of  the  present  application  for  a  curator  bonis  was  very  doubtful. 

Crichtony  for  the  petitioners,  stated  that  there  were  several  cases  where  the 
Court,  in  precisely  similar  circumstances  to  the  present,  had  appointed  a 
factor  loco  tutoris  to  a  pupil,  and  a  curator  bonis  to  a  minor  on  one  petition, 
although  no  reason  was  assigned  why  the  child  above  pupillarity  might  not 
choose  curators. 

The  Court  declined  to  entertain  the  prayer  of  the  petition  quoad  the  minor 
jyubesj  and  appointed  intimation,  <<so  fiur  as  regards  the  appointment  of  a 
&ctor  loco  tutoris  to  the  said  Arthur  W.  Shedden/' 

Tait  and  Crichton,  W.S.,  Agents.  (W.  H.  T.) 

No.  104.  


BUCHANAN  v.  DOUGLAS  and  OTHERS. 


Ikanaga,  Consequential^Cauiioner  in  Interdict. — A  poinding  creditor  was  preveated  from 

carrying  out  his  sale  by  an  interdict  at  the  instance  of  a  party,  who  claimed  the  goods 

as  his  own,  which  interdict  after  two  years*  litigation,  was  recalled.    About  four  months 

after  the  recall,  his  sale  was  again  stopped  by  an  interdict  at  the  instance  of  a  different 

party.    This  was  also  recalled,  but  the  landlord  immediately  sequestrated  the  poinded 

Ist  Diyision*    goods  for  his  rent    The  poinding  creditor  sued  the  cautioner  of  the  Jirst  interdictor,  for 

Feb.  8. 1853.   damage  occasioned  by  their  subsequent  proceedings  i—Held,  that  in  the  drcumstances  of 

'^•^Y^-'       the  case,  he  was  not  liable. 

&c!       Buchanan,  the  pursuer,  had  obtained  decree  for  a  debt  against  James 
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Gordon^  merchant  in  Leitl^  and,  under  the  warrant  contained  in  the  decree,  Feb.  8. 165d. 
had  poinded  certain  furniture  belonging  to  his  debtor.    A  warrant  of  sale  wa3      ^^v^^ 
granted,  and  the  effects  advertised  to  be  sold  on  the  26th  September  1846.     Buchanaa  p. 

The  sale  was  prevented  by  one  of  the  defenders,  Michael  Anderson,  who  ***** 
obtained  an  interim  suspension  and  interdict,  on  the  allegation  that  the  furni- 
ture belonged  to  him.  The  interdict  was  passed  on  caution,  the  cautioner 
for  whatever  damages  the  Court  might  award  in  case  of  wrongous  interdict- 
ing^ being  the  defender,  James  Torrie  Douglas.  The  question  was  anxiously 
litigated,  and  on  the  22d  December  1848,  the  Court  repelled  the  reasons  of 
suspension  and  interdict,  and  dismissed  it,  finding  Anderson  liable  in  ex- 
penses. 

The  poinding  was  wakened  on  the  14th  March  1849,  and  a  new  warrant 
of  sale  granted,  and  the  sale  advertised  for  the  9th  April  1849. 

On  the  day  preceding  that  on  which  this  second  sale  was  to  have  taken 
place,  it  was  prevented  by  the  son  of  Gordon,  the  debtor,  who  obtained  an 
interdict  from  the  Sheriff  for  that  purpose,  which  was  afterwards  recalled,  and 
the  furniture  advertised  for  sale  a  third  time.  Before  the  day  of  sale,  how- 
ever, the  furniture  was  sequestrated  by  the  landlord  of  the  house,  for  the  rent 
past  due  at  Whitsunday,  and  in  security  of  that  of  the  current  half-year.  The 
rent  past  due  was,  however,  paid,  but  the  effects  still  remained  under  the 
landlord's  sequestration,  when  the  present  action  was  raised  by  the  poinder, 
Buchanan,  concluding  for  damages,  in  respect  of  the  loss  he  had  sustained  by 
all  these  interruptions,  against  Anderson,  the  party  who  obtained  the  first 
interdict,  Douglas  his  cautioner,  and  M'Lachlan  the  attestor  of  the  latter. 
It  was  not  alleged  by  the  pursuer  that  the  furniture  had  suffered  injury  or 
deterioration  in  value. 

The  defenders,  Anderson  the  principal,  and  M'Lachlan  the  attestor,  hav- 
ing allowed  decree  in  absence  to  pass  against  them,  the  eautioner  Douglas 
was  now  the  only  defender. 

The  Lord  Ordinary,  (Robertson),  decerned  against  the  defender,  finding 
him  liable  in  damages,  to  the  amount  of  the  original  debt,  for  which  the  poind- 
ing had  been  executed. 

■ 

The  defender  reclaimed,  for  whom  appeared  Mwr  and  Neaves* 
For  the  pursuer,  Penney  and  the  Dean  of  F<KuUy^  {IngUsy 

The  Lord  Presidext.  I  cannot  come  to  the  conclusion  that  the  interdictor 
of  1846  is  liable  for  the  consequences  of  1849.  It  is  not  pretended  that  the 
furniture  was  in  worse  condition  in  December  1848,  when  the  first  interdict 
ceased,  then  it  had  been  at  the  beginning.  The  pursuer  was,  therefore,  in  the 
salne  position  as  before.  The  poinding  was  no  doubt  asleep  ;  but  the  waken- 
ing of  it  was  a  matter  of  fourteen  days.  He  founds  on  two  supervening 
impediments,  the  second  interdict,  and  the  fiequestra;tion.  But  is  the  de- 
fender responsible  for  all  the  applications,  wrongous  or  the  reverse,  for  dili- 
gence, which  may  afterwards  be  made  ?  There  is  no  aterment  that  Gordon 
junior,  was  in  collusion  with  the  defender.  The  defender  is,  in  my  opinion, 
liable  only  for  the  plain  and  direct  consequences  of  the  first  interdict.    The  .    ^ 

damage  took  place  months  afler,  and  at  the  instance  of  different  parties. 

Lords  Cuninghame  and  Fulwsrton,  (who  had  at  first  inclined  to  agree  witk 
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Feb.  8. 1858.  the  Lord  Ordinary),  concurred  in  the  opinion  of  the  Lord  President,  and  upon 
>«PY*^      the  same  grounds. 

Buchanan  v.        LoBB  Iyort  concurred. 
Douglas,  &c 

The  CouBT  '<  recall  the  interlocutor  of  the  Lord  Ordinary,  and  assoilzie  the 

defender  from  the  whole  conclusions  of  the  action." 

J.  CuUeny  W.S.,  Pnrsner's  Agent. 

Douglas  and  Johnstone^  W.S.,  Defenders'  Agents.  (W.  H.  T.) 


Uo.  105.  J-  ^'  C-  HAMILTON,  PErmoNER. 

JSntail  Amendment  Act^  11  and  12  Viet,  c.  SQ. — ^When  more  than  one  of  the  consenten 
are  under  age,  the  Slst  section  of  the  Act  requires  separate  tutors  or  curators  ad  litem,  to  be 
appointed  to  each. 

1st  DlYision.        This  was  a  petition  at  the  instance  of  the  proprietor  of  entailed  lands,  for 
Feb.  4. 1858.  authority  to  grant  feu  rights,  under  the  Entail  Amendment  Act,  11  and  12 

'-^Y--'      Vict,  c  36. 
Hu^lton,  Y^Q  of  the  parties  whose  consents  were  required  were  in  pupillarity,  and  the 

petitioner  prayed  for  intimation  to  the  person  who  is  their  guardian  and  ad- 

ministrator-at-law. 

Lord  CuniehiU  reported  the  case  to  the  Court,  on  the  question,  whether 

these  two  pupils  did  not  require  each  to  have  a  tutor  ad  Utein  appointed.    The 

dlst  section  of  the  statute  uses  the  words  ^^  a  separate  tutor  ad  Utem^  or  curator 

horn  or  other  guardian,  to  each  such  party." 

H,  Pyper^  for  the  petitioner,  stated  that  there  had  been  a  diversity  of 
practice  in  these  cases. 

The  Lord  President.  The  object  of  the  statute  is  not  merely  to  supply 
the  place  of  the  natural  guardian,  but  to  fiimish  persons  capable  of  separately 
and  ind^pendmdy  considering  the  question  of  consent.  If  there  is  only  one 
guardian  for  two  pupils,  it  is  only  one  consent. 

The  Court  "Find  that  the  Slst  section  of  the  Act  11  and  12  Tict,  c.  36, 
which  requires  the  appointment  of  a  separate  tutor  ad  Utemy  or  curator  ad  litem^ 
or  curator  honiSj  or  other  guardian  to  each  party  who  is  under  age,  has  not 
been  sufficiently  complied  with  by  the  appointment  of  6.  Robertson,  W.S., 
as  tutor  ad  litem  to  both  of  the  pupUs,''  &c.,  &c,  "  supersede  ftirther  procedure, 
until  an  application  for  a  new  appointment,  agreeably  to  the  said  Slst  section 
of  the  said  Act,  shall  be  made." 

.  A.  Hamilton,  W.S.,  Agent.  (W.  H.  T.) 


No.  106.  FORMAN  v.  BURNS  and  Others. 

£!xeeti<or— Di^€jice.-^Circnmstanoe8  which  were  held  to  render  an  executor  personally 
liable  for  a  debt  dne  to  the  estate,  on  the  gronnd  of  want  of  due  diligence  in  recoyering  it. 

Ist  Division.  ^his  was  a  reclaiming  note  against  Lord  Robertson's  judgment,  in  a  multiple- 
Fib.  4. 1853  ;  poinding  raised  at  the  instance  of  the  executor  of  the  late  Thomas  Forman. 
In  the  discussion  of  the  amount  of  the  fund  in  medioj  the  representatives  of 


Fonnan  V.       ^^  deceased  maintained  that  the  executor  was  personally  liable  for  £250, 
being  the  contents  of  a  bill  which  formed  part  of  the  estate.     The  bill  was  a 
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promissory  note  in  fiAvonr  of  the  deceased,  by  Messrs  R.  M.  Gonnal  and  W.  ]g<Qb.  4. 1853. 
Hinds,  dated  22d  Nov.  1842,  payable  one  day  after  date.     The  pursuer  was,       ^•-'v*^ 
to  the  extent  of  one-fourth,  himself  a  creditor  in  the  bill,  but  his  name  did  not  Fonnan  v. 
appear  on  it.    He  was  confirmed  executor  in  March  1847,  and  gave  delay  to  ^^""^  ^^ 
the  debtors  in  the  bill  from  time  to  time,  and  allowed  the  bill  to  be  renewed, 
it  being,  on  this  occasion,  accepted  by  Connal,  one  of  the  original  debtors,  and 
by  his  brother,  Mr  M.  Oonnal,  of  the  Isle  of  Man,  and  containing  the  interest 
due  upon  the  former  bill.    He  stated  that  his  object  in  giving  indulgence  was 
to  secure  the  ultimate  safety  of  the  debt,  as  he  believed  that  the  premature 
use  of  diligence  might  have  the  effect  of  hurrying  the  obligants  into  the 
Gazette.     At  last,  in  February  1849,  the  bill  was  protested,  and  a  charge 
served  upon  the  acceptor,  B.  M.  Gonnal,  but  nothing  appeared  to  have  been 
recovered  under  the  diligence,  and  the  debtor  was  stated  to  be  now  bankrupt. 
It  was  stated,  however,  that  proceedings  had  been  instituted  before  the  Courts 
of  the  Isle  of  Man  against  the  other  obligant,  and  also  against  the  estate  of 
Hinds,  who  had  died  there,  but  that  the  legal  forms  of  that  island  gave  extra- 
ordinary facilities  for  delay. 

The  pursuer  also  stated,  that  in  the  whole  proceeding  he  had  acted  on  the   , 
advice  of  Messrs  Hutton,  writers  in  Stirling,  who  had  been  agents  for  the  de- 
ceased. 

The  Lord  Ordinary  held  that  due  diligence  had  not  been  used,  and  found 
the  executor  personally  liable. 

The  pursuer  reclaimed ;  for  whom,  Forman,  and  the  Lord  Advocate  {Mon- 
^eiff).    For  the  claimants,  Logcuu,  Cook,  and  Dean  ofFacutfy  (Inglis). 

The  Lobd  President.  This  is,  no  doubt,  a  very  hard  case,  but  I  think, 
upon  general  principles,  that  we  cannot,  without  serious  results,  disturb  the 
interlocutor.  The  executor  seems  to  have  been  active  enough  in  making  his 
demand  at  first,  but  he  was  over-indulgent  in  giving  repeated  delays,  and  in 
allowing  the  renewal.  No  doubt  he  was  himself  a  creditor  to  a  small  extent 
in  the  bill,  but  he  was  not  entitled  to  take  others  along  with  him  in  the  risk. 

Lords  Fullerton  and  Cuninghame  concurred. 

Lord  Ivory  concurred.  This  is  a  very  severe  result,  and  by  a  little  en- 
couragement I  should  have  been  tempted  to  dissent.  It  is  a  mistake  to  sup- 
pose that  a  gratuitous  executor  is  liable  in  strict  diligence,  beyond  what  he 
would  exercise  for  his  own.  I  think  it  is  also  necessary,  in  such  cases,  to  aver 
and  prove  not  only  that  delay  has  taken  place,  but  that  the  loss  has  been  caused 
by  it.  Perhaps,  however,  the  result  we  have  come  to  is  the  safest  for  the  law 
of  executors. 

The  Court  "  adhere/' 

/.  Forman^  W.S.,  Pursuer's  Agent. 

A.  Cassels,  W.S.,  Claimant's  Agent.  (W.  H.  T.) 


FINNIE  V.  THE  GLASGOW  and  SOUTH  WESTERN  RAILWAY 

COMPANY.  ^^  ^^^* 

RaUway— Equal  Ratu^  Ciauae. — A  railway  company  in  whose  Act  there  was  an  equal 
rates'  clause,  that  they  should  charge  "equally  to  all  per8on8,&c.  in  like  circumstances,'*  leased 
another  line  whose  Act  contained  no  such  clause.  By  the  lease  the  lessor  was  to  pay  to 
the  lessee  a  certain  sum  on  all  minerals  carried  entirely  by  the  latter : — ZTeW,  that  it  was 


=  i 


^\ 
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not  illegil  for  thetn  to  charge  goods  taken  np  by  the  main  line  and  forwarded  by  the  other, 
and  goods  carried  entirely  by  the  lessees,  according  to  different  rates. 

1st  Division.  The  coal  pits  of  the  pursuer  are  situated  near  the  line  of  the  Kilmarnock 
Feb.  4. 1858.  and  Troon  Railway.  That  railway^  which  is  entirely  a  mineral  line,  was 
^-^v^*^  authorised  by  ati  Act  passed  in  1808,  which  contained  no  equal  rates'  clause, 
Finniev.Qlas-imi;  authorised  toll  to  be  levied  at  a  rate  not  exceedbg  threepence  per  ton  per 
W^LRail-Co.  ■'^^  '^^  Glasgow,  Eilmarnock,  and  Ayr  Railway  was  incorporated  by  the 
Ist  Vict.  c.  117.  That  Act  contained  an  equal  rates'  clause,  and  a  similar 
clause  was  contained  in  a  subsequent  Act,  authorising  branches  and  making 
amendments.  Their  next  Act,  the  5th  Vict.  c.  29,  conferred  further  powers, 
repealed  the  former  equal  rates'  clause,  and  enacted,  that  it  should  be  lawfid 
for  the  company  to  charge  such  sums  as  they  should  think  expedient:  "pro- 
vided always  that  such  charges  shall  be  made  eq^aUy  to  all  persons  in  re- 
spect of  all  animals,  and  of  all  goods,"  &c,  "  or  Uiings  of  a  like  description 
and  quantity,  and  conveyed  or  propelled  by  a  like  carriage  or  engine  passing 
over  the  same  portion  of,  and  over  the  same  distance  along,  the  railway,  and 
under  the  like  circumstances,  and  in  respect  of  all  accommodations  of  a  like 
nature  afforded  in  respect  thereto,  and  no  reduction  or  advance  in  any  of  such 
charges  riuill  be  made  partially,  either  directly  or  indirectly,  in  favour  of  or 
against  any  particular  company  or  persons." 

In  1886  an  Act  was  passed,  enabling  the  Troon  Company  to  let  their  line 
on  lease  to  the  Ayr  Company.  A  lease  was  accordingly  entered  into,  by 
which,  inter  o/ta,  the  Troon  Company  were  to  receive  a  certain  sum  per  mile 
per  ton,  on  all  minerals  carried  on  their  line,  provided  they  had  been  raised 
on  the  lands  between  Kilmarnock  and  Troon,  "  on  the  main  line  of  the  rail- 
way let,  and  from  which  or  any  part  of  which  lands  minerals  have  been 
heretofore  in  use  to  be  carried  on  the  said  railway,"  including  the  coals  from 
the  pursuer*8  coal-field. 

The  Ayr  Company  (now  the  Glasgow  and  South  Western)  make  a  charge 
for  minerals  conveyed  along  any  part  of  their  own  onginal  line  at  a  certain 
graduated  rate  of  so  much  per  mile  per  ton,  according  to  the  distance,  and 
have  a  published  table  of  such  rates.  They  charge  such  minerals,  however, 
as  pass  only  along  the  Troon  line,  according  to  another  table  of  fixed  rates, 
higher  than  that  on  which  they  charge  on  the  Ayr  line. 

The  pursuer,  from  the  position  of  his  coal  fields,  is  in  the  habit  of  sending 
his  coal  entirely  by  the  Troon  line  to  the  sea-port  of  Troon,  where  it  is  shipped. 

He  raised  the  present  action,  compkining  that  he  was  charged  more  than 
parties  whose  coals  were  taken  up  on  the  Ayr  line  and  forwarded  by  the 
Troon  line.  This,  he  contended,  was  an  infringement  of  the  equal  rates'  clause, 
and  concluded  for  declarator  of  the  illegality  of  the  charge,  repetition  of  the 
over-payments  already  made,  and  that  the  defenders  should  be  interdicted 
from  exacting  such  charges  in  future. 

The  Lord  Ordinary  (Robertson)  assoilzied  the  defenders. 

The  pursuer  reclaimed.  v 

For  whom  appeared  T,  Mackenzie  and  the  Dean  of  Faoulty  (Inglis,) 
For  the  defenders,  Pennet/^  and  the  Lord  Advocate  (Moncreijl) 

The  Lord  President.     The  point  here  is  a  small  one.    Tlie  pursuer  com- 


*. 
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plains  of  the  charge  made  upon  goods  taken  up  on  the  Troon  line,  while  apeb.  4. 1863. 
different  rate  is  levied  on  such  as  are  passed  on  from  the  other.    The  two  lines      "^-^v^^ 
are  vested  in  the  same  bodj,  but  still  they  are  different  lines  in  a  certain  I^nnie  v.  Glas- 
sense.    The  Troon  line  was  originally  for  minerals,  and  the  other  for  passen-  f^^^^a^Co! 
gen»  and  the  former  on  being  leased  to  the  latter,  may  stipulate  for  their 
original  charge  upon  what  is  their  own  proper  traffic.    The  equal  rates' 
danse  enacts  that  their  charges  shall  be  made  '<  equally  to  all  persons"  "  m  like 
eircumsUmces,"    The  pursuer  does  not  compare  himself  with  others  *'  in  like 
circumstances,"  that  is  to  say,  sending  their  goods  solely  by  the  Troon  line, 
but  with  persons  in  different  circumstances.     The  tables  of  the  Troon  line 
ought  to  be  so  constructed  and  displayed  as  to  make  it  perfectly  clear  that  this 
difference  is  limited  to  goods  taken  up  by  them.    The  pursuer,  however,  can- 
not plead  that  he  was  ignorant  of  the  mode  of  charging. 

LoBD  FuLLEBiOK.  The  whole  turns  on  the  "  equal  rates'  clause  "  of  the  5 
Vict  c.  29.  The  pursuer  contends  that  the  equality  enforced  is  not  relative 
or  contingent,  but  absolute.  But  this  can  only  be  maintained  upon  a  partial 
reading  of  the  clause ;  for,  taking  the  whole  clause  together,  it  b  evident  that 
the  object  of  it  is  not  to  prevent  the  company  from  making  different  rates 
of  charge,  but  from  making  different  rates  of  charge  wit^  no  other  motive 
but  that  of  favouring  one  individual,  or  one  set  of  individuals,  when  there  is 
no  essential  difference  in  their  circumstances,  warranting  any  such  distinction. 

It  is  dear  that  if  the  circumstances  are  not  alike,  the  difference  of  rates, 
though  charged  for  the  same  distance,  and  on  the  same  portion  of  the  line,  is 
no  violation  of  the  clause,  unless  done  "  under  like  circumstances/*  Such  differ- 
ence of  circumstances  must  be  real  and  substantial.  They  are  so  here ;  for 
there  is,  by  the  contract  of  lease,  a  certain  rate  paid  to  the  Troon  Company 
by  the  Ayr  line  on  minerals  raised  on  lands  between  Troon  and  Kilmarnock, 
and  carried  along  the  Troon  line,  which  indudes  those  belonging  to  the  pursuer. 

Lords  Cuninghake  and  Ivory  concurred. 

The  Court  therefore  adhered. 

Walker  and  Melville^  VV.S.,  Pursuer's  Agents. 

Gibson-Craig,  Dalziel,  ^  Brodie,  W.S.,  Defenders'  Agents.       (W.  H.  T.) 

« 

FORBES  LEITH  v.  BLAIKIE  and  Others.  Kq.  108. 

Deedf  revocabh  or  irrevocable — Condition  in  restraint  of  marriage. — A  lady  who  was  poB- 
sessed  of  funds  to  a  considerable  amount,  executed,  shortly  after  the  death  of  her  husband, 
a  tmat  oonveyance  of  her  whole  property,  for  behoof  of  her  children,  in  the  event  of  her 
teoond  marriage,  or  death,  on  the  narrative,  chie6y,  that  the  provisions  contained  in  her 
antenuptial  contract  in  their  favour  were  altogether  inadequate.  After  an  interval  of  about 
two  years,  she  executed  a  duplicate  of  this  deed,  which  duplicate  was  recorded.  Subse- 
quently, she  brought  an  action  of  reduction  and  declarator,  for  the  purpose  of  having  these 
deeds  set  aside,  on  the  ground,  first,  that  they  were  of  the  nature  of  provisions  mortis  cctusa^ 
and,  therefore,  revocable  ;  and,  second,  that  the  restriction  contained  in  these  deeds  in- 
volved a  condition  in  restraint  of  a  second  marriage,  to  which  no  legal  effect  could  be  given. 

Held,  1st,  That  in  so  far  as  the  efiect  of  these  provisions  was  dependent  on  the  occur- 
rence of  a  second  marriage,  the  deeds  were  of  the  nature  of  provisions  inter  vivos. 

2d,  lliat  notwithstanding  the  restraint  on  the  pursuer  entering  into  a  second  marriage, 
the  deeds  were  effectual  to  convey  the  fee  of  any  property  which  she  might  possess,  although 
not  to  convey  her  liferent  interest* 

Qiusticn  as  to  the  effect  of  these  deeds,  in  so  far  as  regarded  any  property  which  the 
pursuer  might  acquire  subsequently  to  a  second  marriage  ? 
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Jan.  25. 1853.      This  waa  an  action  of  reduction  and  declarator,  at  the  instance  of  Mrs 
^^•^Y"*^      Wilhelmina  Helen  Stewart  or  Forbes  Leith,  relict  of  the  late  lientenant-Gol* 
Leith  V.  onel'  James  John  Forbes  Leith  of  Whitehaugh,  against  her  children  and  others, 

^  ^  defenders,  to  have  it  found  and  declared  that  she  was  entitled  to  revoke  and 
annul,  to  the  extent  and  effect  mentioned  in  the  summons,  certain  deeds  exe- 
cuted bj  the  pursuer  since  her  husband's  death. 

The  nature  of  the  case,  the  material  parts  of  the  deeds,  and  the  authorities 
referred  to  are  fullj  stated  in  Lord  Rutherfurd's  interlocutor  and  note,  which 
have  been  acquiesced  in,  and  which  are  as  follows : — 

2bth  January  1853.  The  Lord  Ordinary  having  heard  parties*  procurators 
and  made  avizandum,  and  considered  the  closed  record,  writs  produced,  and 
whole  process ;  Finds  that  the  deeds  libelled  are  valid  and  effectual,  in  so  &r 
as  regards  the  fee  of  ahj  property  or  funds  belonging  to  the  pursuer  in  fee  at 
their  date,  or  that  may  belong  to  her  in  fee  previous  to  any  second  marriage 
she  may  contract,  and  to  that  extent  sustains  the  defences,  assoilzies  the 
defenders,  and  decerns ;  Finds  that  the  conveyance  of  the  pursuer^s  liferent 
in  the  said  property  or  funds,  and  the  conveyance  of  her  annuity  is  ineffectual 
and  cannot  be  enforced  in  law,  therefore,  to  that  extent,  reduces  the  deeds 
libelled,  and  decerns  and  declares  accordingly,  and  reserves  to  all  parties  the 
effect  of  the  said  deeds  with  respect  to  any  property  which  the  pursuer  may 
acquire  subsequent  to  any  second  marriage,  and  which  may  belong  to  her  at 
her  death,  and  finds  no  expenses  due,  and  decerns.    Am).  Ruthebfubd. 

Note, — ^The  pursuer  of  the  present  action,  married  in  1827  Lieutenant-Col- 
onel James  John  Forbes  Leith  of  Whitehaugh.  These  parties  executed  on 
antenuptial  marriage-contract,  on  the  26th  November  of  that  year,  to  which 
reference  will  afterwards  be  made.  Several  children— of  whom  those  now 
alive,  are  defenders — ^were  born  of  the  marriage.  The  pursuer  became  a  widow 
in  September  1841,  and,  on  the  25th  of  April  1842,  she  executed  the  deed 
which  is  more  immediately  the  subject  of  this  action.  That  deed  is  a  convey- 
ance in  trust  to  certain  trustees,  including  the  executors  under  her  fitther^s 
settlement,  and  who  had  also  been  named  as  trustees  in  her  contract  of  mar- 
riage. 

Without  now  adverting  to  the  import  of  this  deed,  which  must  be  fuUj 
considered,  it  may  be  proper  to  state  in  the  outset,  that  on  the  25th  July 
1842,  a  deed  was  executed  by  the  pursuer,  binding  herself  to  implement  and 
carry  into  ftill  effect  the  trust-deed  of  April  1842,  and  of  new  confirming  the 
nomination  and  appointment  of  the  trustees.  To  this  deed  the  trustees  be- 
came parties.  The  trust  deed  of  1842 — ^for  what  reason  is  not  stated  on 
record — ^was  afterwards  executed  in  duplicate,  or  rather  repeated,  of  date  the 
7th  of  March  1844.  Mr  Kenneth  Mackenzie  Thorbum,  having  come  to  be 
the  surviving  trustee,  executed  a  deed  of  assumption,  under  which  the  defender, 
Mr  Blaikie,  appears  to  be  the  only  acting  trustee. 

The  object  of  the  action  is  generally  to  have  it  declared  that  the  pursuer  is 
entitled  to  revoke  and  annul  &e  trust-deed  of  1842,  and  all  that  has  followed 
upon  it,  in  so  ftu:  at  least  as  that  deed  conveyed  in  favour  of  her  children  her 
own  liferent  in  the  event  of  her  entering  into  a  second  marriage,  or  any  fur- 
ther or  more  extensive  right,  in  the  property  then  belonging  or  that  diould 
thereafter  belong  to  her,  than  they  possessed  under  her  maniage  contract,  but 
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under  reservalioii  of  the  rights  of  her  children  as  fixed  by  that  contract ;  and  Jan.  25. 1858. 
to  declare  that  the  trust  conveyance  of  1842  and  subsequent  deeds  are  no      ^'''^y^*' 
otherwise,  or  to  a  greater  extent,  obligatory  against  her,  and  specially,  that  ]^?j^^'  -^ 
in  the  event  of  her  entering  into  a  second  marriage,  she  should  have  the  fall 
enjoyment  of  her  property,  and  be  entitled  to  dispose  of  the  same  under  the 
provisions  of  the  said  antenuptial  contract  of  marriage.  This  action  embodies 
a  reduction  in  aid  of  the  declaratory  conclusions.  The  parties  caUed  as  defen- 
ders are  the  surviving  children  of  the  marriage  and  the  trustee  under. the 
trust  conveyance,  who  maintain  those  deeds  to  be  delivered  and  irrevocable, 
and  that  the  conveyances  and  provisions  thereby  made  in  &vour  of  the  chil- 
dren are  bo  longer  liable  to  be  afiected  by  any  deed  of  the  pursuer. 

The  case  raises  questions  of  novelty  and  importance,  and  not  without  diffi- 
culty ;  but  it  is  necessary — ^before  stating  or  considering  these — to  ascertain 
dearly  the  import  of  those  deeds  as  to  which  the  parties  are  not  quite  agreed. 
The  marriage  contract  of  1827  would  appear  to  present  no  difficulty ;  by  that 
instrument,  lieutenant-Colonel  Forbes  Leith,  the  husband,  gives  to  the  pur- 
suer an  annuity  of  £300,  secured  over  his  heritable  estate,  and  binds  himself 
to  pay  to  the  children,  if  there  should  be  three,  or  more  than  three — ^which 
was  ^e  case — ^£4000,  at  the  first  term  of  Whitsunday  or  Martinmas  after  his 
death.     On  the  other  hand,  the  pursuer — accepting  those  provisions  as  in 
full  of  her  terce  and /u8  re^tcp— conveys  to  certain  trustees,  '^  all  lands,  herita- 
ges, debts,  heritable  and  moveable,  goods,  gear,  sums  of  money,  and  all  other 
property,  heritable  and  moveable,  real  and  personal,  at  present  pertaining  and 
belonging,  or  which  may  hereafter  pertain  and  belong  to  the  said  Wilhelmina 
Helen  Stewart,  or  to  which  she  has  now,  or  may  hereafter  have  or  acquire 
right  or  claim  in  any  manner  of  way,  and  particularly  without  prejudice  to 
the  foresaid  generality,*'  her  whole  rights  and  interests  under  her  parents'  con- 
tract of  marriage,  and  her  father's  settlement,  and  her  uncle's  will,  and  her 
grandmother^s  settlement,  all  in  trust,  more  particularly,  tertio^  '^the  whole  re- 
sidue "  (being  the  residue  after  deduction  of  certain  expenses  and  preferable 
purposes  under  the  difierent  settlements  referred  to)  ^'  of  the  fimds  and  effiscts, 
heritable  and  moveable,  real  and  personal,  of  the  said  Wilhelmina  Helen 
Stewart,  or  to  which  she  has  or  may  hereafter  have  right  or  claim  in  any 
manner  of  way,  including  the  succession  of  her  late  grandmother,  as  well  as 
any  sum  or  sums  of  money  which  may  be  owing  to  her,  or  her  said  executors 
or  trustees,  by  the  said  William  Kerr,  her  uncle,  shall  be  held  and  applied  by 
the  said  trustees  for  behoof  of  the  said  Wilhelmina  Helen  Stewart,  in  liferent, 
during  all  the  days  of  her  lifetime,  for  her  liferent  use  allenarly^  and  the  use 
and  behoof  of  her  issue  or  children  by  the  said  intended,  or  by  any  future 
marriage,  equally  and  proportionally  among  them  in  fee."    The  contract  ex- 
cludes the  jus  mariti  of  lieutenant-Colonel  Forbes  Leith.    The  pursuer  re- 
serves to  herself  a  right  to  burden  the  trust-estate  to  the  extent  of  £1000, 
payable  at  the  first  term  of  Whitsunday  or  Martinmas  which  shall  happen 
twelve  months  after  her  decease.    It  does  not  appear  that  any  of  the  other 
provisions  of  the  marriage-contract  are  of  importance. 

The  Lord  Ordinary  thinks  there  can  be  no  doubt  of  the  import  and  efiect 
of  this  antenuptial  contract  It  is  hardly  necessary  to  observe  that  the 
deed  was  granted  for  the  highest  consideration  known  in  law.    It  was  a  de 
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Jan.  25. 1858.  prcesenti  conyeyanoe  of  all  her  property  ia  trust  to  trustees,  for  behoof  of  her- 
.  T^^^      ^^^  ui  liferent,  for  her  liferent  use  allenarly,  and  to  the  children  of  that  mar- 

Bluikie,  &c^  "^8^9  or  of  any  future  marriage  she  might  enter  into,  equally  and  proportion- 
ally in  fee.  The  conveyance  appears  to  reach  (icquirenda  as  well  as  acquisUa* 
The  defenders,  the  children  bom  of  the  marriage,  are  essentially  creditors 
under  the  contract,  but  their  jue  credUi  is  limited.  It  does  not  extend  to  the 
proceeds  of  the  estate  during  their  mother's  life,  her  liferent  being  fiiUy  re- 
served, nor  does  their  ^'ti«  credUi  entitle  them  to  exclude  the  children  of  any 
future  marriage  from  an  equal  and  proportional  share  in  the  mother^s  estate. 
The  observation  is  important  with  reference  to  the  deed  which  she  afterwards 
executed.  In  the  event  of  becoming  a  widow,  the  pursuer  not  only  had  her 
own  liferent  at  her  disposal,  but  the  children  of  the  first  marriage  could  not 
have  interfered  with  the  claims  of  the  children  of  any  future  marriage,  to  an 
equal  and  proportional  share  of  the  property,  whether  such  issue  of  such 
future  marriage  claimed  under  marriage  settlement  or  otherwise. 

In  this  situation,  the  pursuer  having  become  a  widow  by  her  husband's 
death  in  September  1841,  executed  the  conveyance,  which,  with  the  deeds 
consequent  upon  it,  is  now  brought  into  question.  It  proceeds  upon  the 
narrative  of  the  marriage  contract,  and  upon  the  further  narrative  *'  that  the 
said  Lieutenant-Colonel  James  John  Forbes  Leith,  died  in  the  month  of  Sep- 
tember last,  without  having  made  or  left  any  other  settlement  than  that  con- 
tained in  the  antenuptial  contract  before  mentioned,  and  whereas  the  pro- 
visions thereby  and  above  mentioned,  for  and  on  behalf  of  the  children  now 
existing  of  the  said  marriage  betwixt  him  and  me,  prove  to  be  wholly  inade- 
quate, according  to  the  most  favourable  construction  which  can  be  put  upon 
the  several  clauses  of  the  said  contract,  applicable  to  and  regulating  these  pro- 
visions, and  which  contract  in  these  respects,  ought,  and  was  at  the  time  it 
was  entered  into,  intended  to  have  been  more  justly  ^and  £Eivourably  expressed 
towards  the  said  children,  particularly  in  regard  to  their  maintenance,  or 
support  and  education,  according  to  the  fair  and  true  meaning  and  stipulations 
of  the  parties :  With  the  view  therefore  of  so  fan  rectifying  the  said  defects,  and 
furthermore,  imih  a  view  to  the  events  and  contingencies  undenvrittenj  and  parti- 
cularly for  the  purpose  of  preserving  my  whole  means  and  estate  to  my  children 
afler  named,  and  exclusive  in  a  special  manner  of  the  jue  maritij  or  other 
rights,  and  the  debts  or  deeds  of  any  husband  I  or  my  daughters  may  have ; 
In  order  also  effectually  to  secure  and  regulate  the  present  and  ultimate  distribution 
and  settlement  of  my  whole  means  amd  estate  now  belonging  and  due,  or  which  shall 
belong  and  be  due  and  addebted  to  me,  in  so  far  always  as  I  have  righty  titte,  and 
power,  now  and  irrevocably  to  dispose  of  and  settle  tfu  same  by  and  under,  or  not" 
withstanding  of  the  said  deeds  and  contracts,  both  executed  on  26th  November  1827, 
or  other  deeds,  contracts,  dispositions,  assignations,  settlements,  or  writs  and 
documents  whatever,  by  me  or  on  my  part,  but  under  reservation  to  the  trus- 
tees as  afler  written,  of  power  and  liberty  to  them  to  pay  over  to  me,  by  way 
only  of  alimentary  provision  and  allowance,  the  jointure  and  annuity,  with 
the  interest  of  said  means  and  estate,  and  right  of  interim  application  and 
distribution  of  said  annuity  and  interest,  or  proceeds  of  the  capital  or  stock 
to  me,  and  among  my  children  afler  named,  in  the  several  events,  .and  subject 
to  the  several  conditions,  burdens,  and  stipulations,  or  rules  afler  mentioned.*^ 
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Upon  this  narrative,  the  pursuer  conveys  to  the  trustees  "  for  behoof  of  my- Jan.  26. 1853. 
self  in  Uferent  aUenarl^j  and  in  the  event  of  my  marrying  again,  only  till  ^^r^-vh^'^^ . 
event,  or  so  long  as  I  remain  single  and  unmarried,  and  to  the  children  or  issue  Blaikiej  Ac. 
after  named  of  the  said  marriage  between  me  and  the  said  Colonel  James  John 
Forbes  Leith,  in  fee,  equally  and  proportionably  share  and  share  alike,  all  and 
sundry  lands  and  heritages,  annual- rents,  rights,  and  heritable  subjects,  and 
all  and  sundry  debts,  heritable  and  moveable,  presently  belonging,  or  which  shall 
pertain  and  belong,  or  be  due  and  addebted  to  me,  and,  in  general,  the  whole 
means,  estate,  and  effects  above  mentioned,  whether  heritable  or  moveable, 
real  or  personal,  of  what  kind  or  nature  soever,  and  wherever  situated,  with  the 
whole  writs  and  titles,  vouchers  and  instructions  of  the  same,  including  the  fore- 
said jointure  or  annuity  of  £300,  payable  furth  of, "  &c.  The  purposes  of  the  trust 
are  declared  to  be  for  payment  of  debts  prior  to  the  1st  of  January  1842, 
^^  also  for  payment  of  such  debts  as  may  be  thought  just  and  proper,  and  as  may 
he  hereafter  contracted  or  incurred  by  me,  with  consent  of  my  said  trustees,  while 
I  remain  single  and  unmarried,  but  not  otherwise  ;  and  for  payment  of  my 
death-bed  and  funeral  charges,  with  the  bequest  or  legacy  under  mentioned, 
together  with  titie  expenses  attending  the  trust ;  Secundo,  For  paypient  to  me 
exclusively,  and  so  long  only  as  I  shall  remain  the  widow  of  the  said  James 
John  Forbes  Leith,  or  whilst  I  am  single  or  unmarried,  but  not  otherwise," 
not  only  of  the  said  jointure,  but  of  the  free  proceeds  of  the  trust  estate ;  de- 
claring that  she  should  not  be  entitled,  without  consent  of  the  said  trustees,  to 
dispone  or  burden  the  said  jointure  or  proceeds,  or  any  part  thereof,  "  and  par- 
ticularly in  the  event  of  my  entering  into  or  contracting  a  second  or  future 
marriage,  the  said  payment  to  me  in  the  meantime  of  the  said  proceeds,  held 
hereby  to  be  purely  alimentary,  shall  not  only  cease  and  determine,  but,  in  the 
event  foresaid  of  my  said  future  marriage,  it  is  further  declared  that  the  same^ 
with  the  principal  or  capital,  including,  as  said  is,  the  interest  or  produce,  rents, 
dividends,  and  profits,  shall  not  be  liable  or  attachable  by  any  form,  shape,  or 
construction  for  the  debts  of  any  husband  I  may  have,  nor  be  subject  to  at- 
tachment or  other  diligence  ;  but  that  notwithstanding  of  such  sale,  assigna- 
tion, transfer,  or  other  conveyance,  attachment,  or  other  diligence,  or  any 
marriage  I  may  enter  into  or  contract,  the  entire  annual  proceeds  of  my  said 
means  and  estate,  with  the  whole  estate  itself^  is,  and  shall  be  held  for,  and  de- 
volve upon,  and  vest  in  my  said  trustees  for  my  children  and  others  as  follows." 

By  the  third  purpose  of  the  trust,  she  appoints  "  my  said  trustees  and  their 
aforesaids,  as  soon  as  may  be  thought  by  them  most  convenient  and  prudent  after 
I  marry  again,  or  on  my  death,  whichever  event  shall  first  happen,^'  to  divide 
the  proceeds,  including  her  jointure,  amongst  her  children,  "declaring  hereby, 
that  the  shares  so  provided  and  allocated  to  each  of  my  said  children  shall  be 
delivered  and  paid  over  to  them  as  soon  after  my  decease  or  marrying  again, 
whichever  event  shall  first  happen,  as  my  means  and  estate  shall  be  converted 
into  cash,  or  otherwise  brought  into  such  a  situation  as  to  enable  my  said 
trustees  and  their  foresaids  to  make  a  general  division,  and  that  the  same  shall 
devolve  to  my  said  children  accordingly  on  my  decease  or  marrjdng  again, 
whichever  event  shall  first  happen." 

It  does  not  seem  necessary  to  refer  to  the  other  purposes  of  the  trust  except 
the  last,  by  which  the  pursuer  revokes  and  alters  "  all  former  dispositiotis,  assig- 
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Jaiij^£5^  853.  nations,  or  settlements  executed  by  me  in  prejndice  hereof^  and  I  hereby  de- 

.  .  clare  this  present  conveyance  good,  valid,  and  effectaal,  and  to  be  immediately 

Blaikie,  &c     ^^^  irrevocably  acted  npon  by  my  said  trustees,  in  so  far  as  possible,  from  the 

date  hereof  as  above  written,  under  the  reservation,  appointment,  or  assumption 

and  declaration  foresaid,  surrogating  and  substituting  my  said  trustees  in  my 

fiill  right  and  place  of  the  premises/' 

The  deed  was  no  doubt  executed  intra  annum  luctus ;  but  little  can  be 
founded  on  that  circumstance,  as  the  pursuer  repeated  the  deed  by  executing 
it  of  new  and  in  duplicate  in  March  1844,  and  had  in  the  interim  granted  a 
deed  of  homologation  and  assumption  of  trustees.     Further,  the  deed  waa 
delivered  and  recorded  under  a  clause  of  registration.     It  is  declared  also  to 
be  irrevocable,  not  only  in  the  dispositive  clause,  but  very  emphatically  in  the 
last  clause  declaratory  of  the  trust.    There  can  be  no  doubt  that  at  the  time 
it  was  executed,  whether  originally  or  subsequently,  the  pursuer  intended  it 
to  form  a  final  and  irrevocable  settlement  of  her  estate.     On  the  one  hand, 
therefore,  the  deed  excludes  all  power  of  revocation ;  and,  on  the  other,  no  ex- 
traneous circumstances  connected  with  its  execution  are  averred  on  which  to 
found  a  reduction.     The  argument  for  the  defenders,  is,  that  the  deed  must 
stand  good ;  that  it  is  not  properly  a  mortis  causa  deed,  but  an  inmiediate  and 
de  prcBsenU  conveyance  by  a  deed  declared  irrevocable,  delivered  and  recorded, 
of  all  the  grantor's  property  in  favour  of  her  children,  reserving  her  own  life- 
rent while  she  remained  unmarried ;  providing  for  the  payment  of  existing 
debts,  and  with  the  power  of  contracting  future  debts,  with  consent  of  her  trus- 
tees, while  she  remains  unmarried,  which  consent  it  may  be  assumed  that  ^» 
trustees  could  not  unreasonably  or  capriciously  refuse.    They  add,  that  the 
deed  is,  to  a  great  extent,  supported  by  the  previous  contract  of  marriage  ; 
that,  in  other  respects,  it  rests  upon  the  best  considerations,  namely,  the  in- 
adequacy of  the  provisions  for  the  numerous  children  of  her  late  marriage ; 
that  the  provision  restricting  her  own  liferent  and  right  of  contracting  debt 
to  the  continuance  of  her  viduity,  was  not  only  not  illegal  but  quite  reasonable, 
as  she  had  it  in  her  own  power  not  to  enter  upon  any  second  marriage  except 
with  a  husband,  who,  out  of  his  own  means,  could  support  her  as  a  married 
woman,  and  provide  for  her  in  the  event  of  her  second  widowhood.    And  they 
obviate  the  remark,  that  the  deed  would  carry  to  the  trustees  any  fortune  she 
might  acquire  through  her  second  marriage,  by  stating  that  they  do  not  con- 
strue the  deed  as  conveying  in  the  event  of  her  second  marriage  any  property 
which  might  not  be  in  her  possession  at  that  time,  giving  the  deed  the  full 
effect  of  an  ultimate  settlement  in  the  event  only  of  her  decease  without  con- 
tracting a  second  marriage. 

This  argument  on  the  part  of  the  defenders  is  plainly,  to  a  great  extent, 
conclusive,  and  there  is  much  of  it  of  which  the  pursuer  does  not  deny  the 
force ;  but  she  contends  that  the  views  of  the  defenders  avoid  the  true  ques- 
tion at  issue.  The  pursuer  admits  entirely  the  rights  of  the  children  to  the 
extent  of  their  jus  crediti  under  the  marriage  contract,  and  she  seems  little 
inclined  to  dispute  that  the  jus  crediti  extended  to  the  fee  of  the  whole  sub- 
jects thereby  provided,  restricted  only  in  favour  of  issue,  if  there  should  be 
such,  of  a  second  marriage.  The  Lord  Ordinary  may  observe  in  paBsing, 
that  such  is  the  true  construction  of  the  marriage  contract,  which,  while  it 
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provides  the  whole  fee  to  the  issne  of  the  pursuer's  body,  secures  the  issue  of  Jan.  25. 1853* 
her  first  marriage  to  the  extent  of  one  half^  but  that  security  does  not  afifect      '•^y"-' 
their  further  rights  as  issue  of  her  body,  if  the  second  marriage  did  not  give  I^eith  v. 
issue  to  interfere  with  the  rights  of  the  children  of  the  first  marriage  as  con-  ^    ^ 

stituting  her  whole  issue.  But,  while  the  pursuer  makes  this  admission,  she 
maintains  that  the  deed  was  not  merely  gratuitous,  but  was  granted  for  the 
very  object  and  purpose  of  restraining  her  from  a  second  marriage  ;  that 
though  she  might  have  no  power  to  recall  the  deed  simply  as  gratuitous,  as  no 
solvent  party  could  be  prevented  from  granting  a  deed  disposing  of  his  ,pro- 
perty,  even  without  consideration,  especially  to  persons  towards  whom  the 
granter  was  at  least  under  natural  obligation,  the  case  was  quite  different  where 
the  consideration  was  absolute  restraint  of  marriage — a  consideration  which  the 
law  would  not  recognise.  That  in  this  case  she  stipulated,  in  the  event  of  her 
second  marriage,  the  conveyance  to  her  children,  both  in  fee  and  liferent,  of 
every  fisurthing  she  possessed ;  conveying,  in  that  event,  to  the  trustees,  the 
very  annuity  which  they  would  continue  to  draw,  in  her  right  as  widow  of  her 
first  husband,  and  depriving  herself  not  only  of  the  means  of  providing  for  any 
children  she  might  have  by  any  other  marriage,  but  reducing  herself,  and  pos- 
sibly her  future  family,  to  absolute  destitution  and  beggary,  in  the  event  which 
might  happen,  and  against  which  this  deed  contains  no  provision,  namely,  the 
decease  or  the  fedlure  of  her  second  husband,  leaving  her,  and  it  might  be, 
children  too,  absolutely  unprovided.  The  defenders,  it  is  further  maintained, 
can  have  no  right  or  interest  except  by  founding  upon  the  deed  as  restraining 
marriage,  at  least  so  far  as  regards  the  pursuer's  liferent  of  the  whole  funds, 
because  she  is  not  now  married ;  and  if  she  does  not  marry,  the  liferent  is  her 
own.  By  preventing  the  pursuer  from  marrying,  they  do  not  hold  or  acquire 
anything,  and  the  case  therefore  resolves  into  this,  that  they  insist  upon  the 
forfeiture  of  her  liferent  in  the  event  of  her  marriage ;  though,  if  the  threat  of 
forfeiture  affect  her  resolution,  they  c€ui  take  no  advantage.  The  case,  it  is 
said,  IB  just  the  same  as  if  the  pursuer  had  granted  a  bond  and  obligation  not 
to  marry  again,  enforcing  the  bond  by  a  penalty,  that  if  she  should  marry 
again,  she  should  convey  her  property,  to  the  last  shilling,  in  favour  of  the 
children  of  her  first  marriage.  Such  an  obligation  and  such  a  penalty,  it  is 
contended,  could  not  be  enforced,  and  the  same  objection  lies  to  the  enforce- 
ment of  this  deed — ^that  it  does,  in  fact,  contain  such  an  obligation  under  the 
clause,  by  which  she  binds  herself  to  execute  additional  deeds,  but  that  the 
form  of  the  deed,  as  &de  prcBsenti  conveyance,  cannot  difference  the  case ;  and 
that,  if  she  is  not  bound  to  convey,  in  implement  of  the  deed,  property  not 
formally  conveyed,  the  actual  conveyance  will  be  ineffectual  or  subject  to  re- 
vocation ;  and  further,  that  she  now  seeks  to  declare  it  revocable,  and  to  revoke 
it,  before  the  children  can  say  they  have  acqidred  any  direct  right  to  her  life- 
rent, as  the  event  has  not  yet  happened  which  vests  it  in  trustees  for  th^m. 

In  considering  the  case,  with  reference  to  the  grounds  of  action  thus  ex- 
plained, it  may  be  asked,  whether  the  whole  of  this  deed  must  be  annulled,  in 
respect  of  the  illegality  of  the  condition,  or  that  part  only  which  is  more  im- 
mediately referable  to  the  condition,  as  the  ground  and  consideration  of  the 
deed? 

The  Lord  Ordinary  is  of  opinion  that  the  case,  in  this  respect,  is  clearly 
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Jun.  25.  1853.  separate.     He  sees  no  ground  on  which  effect  should  be  refused  to  the  deed, 
.  T^^^      in  so  far  as  it  conveys  to  the  children  the  fee  of  the  estate.     To  this  extent 

Blaikie,'&c  ^^  conveyance  is  absolute  and  unconditional.  It  proceeds  upon  a  considera- 
tion fully  justifying  it ;  namely,  her  numerous  family  and  the  inadequacy  of 
the  provisions  left  them  by  their  father,  or  secured  to  them  by  her  marriage 
contract.  It  interferes  with  no  jus  crediti^  as  it  is  granted  under  payment  of 
her  existing  debts,  and  under  reservation  to  contract  future  debts  with  consent 
of  her  trustees.  The  Lord  Ordinary  thinks,  that  so  far  the  deed  in  ques- 
tion is  fully  supported  by  the  principles  given  effect  to  in  the  case  of  Turn- 
bulls  V.  TurnbuWs  Trustees^  as  decided  in  the  House  of  Lords,  15th  April 
1825,  and  Litton  v.  Smitton^s  Trustees  and  others^  decided  in  this  Court, 
12th  Dec.  1839.  These  cases  are  certainly  conclusive,  construing  the  deed 
as  conveying  the  property  which  presently  belongs  to  the  granter,  though 
there  may  be  ground  for  reserving  the  effect  of  the  deed,  if  it  shall  ever  be 
grounded  on  as  a  general  disposition  and  settlement  conveying  the  whole 
property  which  she  might  have  at  her  decease.  The  defenders  seemed  in- 
clined to  put  upon  it  the  mor^  limited  constniction. 
^  But  there  is  another  part  of  the  deed  which  opens  a  question  of  greater' 
importance,  and  that  is,  the  effect  of  the  stipulation  or  condition  of  con- 
veyance by  which  the  pursuer  gives  up  her  reserved  liferent,  all  right  and 
interest,  in  short,  in  the  funds  conveyed,  making  over  her  whole  property 
without  reservation  (the  reservation  in  the  fourth  purpose  of  the  trust  need 
scarcely  be  regarded)  in  the  event  of  her  contracting  a  second  marriage.  This 
opens  a  question  of  difficulty,  and  in  circumstances  of  novelty,  regarding 
the  validity  of  obligations  or  deeds  granted  in  consideration  or  for  the  purpose 
of  restraint  of  marriage,  and  reference  was  made  to  some  authorities,  which  it 
would  be  very  easy  to  extend  to  an  almost  indefinite  length,  in  the  civil  law, 
in  the  law  of  France,  and  other  foreign  law,  and  in  the  law  of  England,  as 
well  as  in  our  own.  So  far  as  regards  the  civil  law,  and  the  law  also  of  France, 
the  Lord  Ordinary  thinks  a  very  instructive  discussion  will  be  found  in  Merlin 
Repertoire  de  Jurisprudence^  vol.  xviii.,  voce  "  ViduitS"  and  vol.  iii.  voce 
^'  Condition"  Reference  was  also  made  to  the  discussion  in  Voet cid Fan- 
dectaSj  book  ii.  tit.  14,  and  book  xviii.  tit.  7. 

The  authorities  just  referred  to  will  lead  to  much  more  extensive  reference, 
if  that  should  be  required.  Most  of  the  cases  touched  by  these  authorities 
regard  bequests  or  donations,  granted  either  expressly  or  by  implication  in 
restraint  of  marriage,  and  little,  comparatively,  is  said  of  contract  or  direct  ob- 
ligation resting  on  such  consideration,  and  intended  to  have  such  effect.  The 
question,  with  reference  to  bequest  especially,  has  nm  into  the  nicest  distinc- 
tions ;  the  civil  law,  varying  in  its  principles  according  as  it  altered  its  views 
with  respect  to  encouragement  of  marriage,  and  it  did  not  apply  the  same  rule 
in  the  case  of  a  widow  and  a  maid.  The  view  taken  upon  bequest  appears 
generally  to  have  been,  that  if  the  condition  attached  to  a  bequest  was  ille- 
gal, it  should  be  held  as  not  written,  and  be  disallowed,  either  as  having  been 
meant  merely  in  terrorem^  or  as  having  been  spoken  by  a  testator  not  in  ear- 
nest, or  as  having  been  introduced  for  a  purpose  which  the  law  would  not 
sanction,  because  it  tended  to  defeat  the  law.  Acting  on  this  principle,  the 
civil  law  ultimately  disallowed  general  restraints  against  a  first  marriage, 
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though  it  gave  more  favonr  to  restraints  against  a  second  marriage.    Fjurther,  Jhq.  25.  I8:i&. 
it  went  into  all  nice  distinctions,  admitting  restraint  where  directed  against      ^^-^v^ 
marriage  with  a  particnlar  person,  or  unless  with  particular  consents,  at  leastl^ith  v. 
during  minority,  or  where  the  provision,  being  made  to  cease  merely  on  mar-         *^ 
riage,  was  held  not  to  imply  a  restraint  against  marriage,  but  to  be  simply  a 
provision  during  a  period  when  the  party,  being  unmarried,  might  have  no 
adequate  means  of  provision.     In  the  case  of  a  widow,  especially  where  the 
provision  came  from  the  husband,  the  condition  was  still  more  strongly  en- 
forced, and  was  more  easily  construed  to  be  a  mere  provision  during  her 
viduity,  though  declared  to  be  forfeited  on  the  second  marriage,  and  this  for 
reasons  obvious  enough  in  ordinary  feeling,  independently  of  the  stronger 
motive  that  might  arise  from  the  existence  of  children,  for  whom  the  undivided 
aflfection  of  a  parent  was  sought  to  be  secured.     The  Lord  Ordinary  has  ad- 
verted to  the  cases  of  bequest  and  donation,  and  to  the  distinctions  referred  to, 
partly  with  reference  to  the  subtile  distinctions  that  have  been  taken  by  jurists 
in  the  matter,  and  partly  to  the  leading  principles  on  which  the  conditions    * 
attached  to  such  bequests  have  been  enforced  and  disallowed. 

The  case  of  contract  or  obligation  stands  in  somewhat  a  different  position 
firom  the  case  of  bequest.  The  illegal  condition  might  not  annul  the  bequest, 
but  it  would  annul  the  contract ;  for,  assuming  the  consideration  to  be  illegal — 
taking  a  condition  in  restraint  of  marriage  for  example,  and  assuming  it  to  be 
80  general  and  absolute  as  to  amount  to  illegal  restraint — ^both  parties  are 
equally  affected  by  the  illegality ;  the  taint  on  either  side  is  equal,  and  neither 
party  can  be  allowed  to  enforce  the  contract,  there  being  no  reason  here  for  the 
excepti(m  which  has  been  introduced  in  the  case  of  bequests,  in  the  opinion  of 
many  jururts,  upon  very  questionable  grounds. 

The  English  cases,  so  far  as  they  bear  upon  bequests,  will  be  found  suffi- 
ciently stated  or  referred  to  in  Jarman  upon  Wills,  vol.  i ,  p.  836,  et  seq. ;  and 
Boper  upon  Legacies,  vol.  i.,  p.  757,  et  aeq. ;  and  one  of  the  most  important 
and  leading  discussions  on  the  subject  is  contained  in  the  report  of  Harvy  et 
Uxor  V.  Sir  Thomaa  Aston  and  Othen,  Comyn's  Reports,  p.  726,  decided  by 
Lord  Hardwicke,  with  concurrence  of  the  Chief-Justices  Lee  and  Willes. 

The  principal  cases  under  this  head  relative  to  contract,  will  be  found  suffi- 
ciently stated  or  referred  to  in  Smith  on  the  Law  of  Contracts,  p.  130 ;  and 
the  more  important  cases  are  Key  v.  Bradshaw^  Vernon's  Chancery  Cases, 
vol.  ii.,  p.  102  ;  Baker  et  Uxor  v.  White  et  Alter ^  ibid.  p.  215  ;  Lowe  v.  Peers^ 
Burrow's  Beports,  p.  2225,  decided  by  Lord  Mansfield ;  Woodhouse  v.  Shep- 
Ue^j  Atkyn's  Reports,  vol.  ii.,  p.  535 ;  and  Gibson  v.  Dickie,  3  Maule  and 
Selwyn,  p.  463. 

Without  referring  to  the  cases  of  legacies  by  will  or  bequests,  which  stand 
upon  their  own  specialties,  and  must  be  decided  upon  different  principles,  it 
appears  to  the  Lord  Ordinary  that  the  other  cases  support  the  conclusion,  that 
a  contract  having  for  its  object  a  general  restraint  against  marriage,  or  resting 
upon  such  considerations,  cannot  be  enforced. 

With  respect  to  our  own  law  upon  the  subject  of  bequests,  the  parties  re- 
ferred to  Bell's  Principles,  section  1785,  and  the  authorities  there  cited ;  and 
upon  the  subject  of  contract,  to  Bell's  Commentaries,  vol.  i.,  p.  301 ,  and  to 

VOL.  HtNO.  9,  P 
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Jan.  25. 1868.  the  cases  reported  in  the  Dictionary,  voce  Condition,  sec.  2  ;  and  Stair,  b.  i., 

v—Y"^      tit.  3.,  sec.  7. 
Leith  V.  Let  ns  deal  then  with  the  case  that  the  pnrsuer  had  granted  to  her  child- 

Blaikie.  Ac  ^^^  directly,  or  to  trustees  for  them,  an  obligation  that  she  would  not  again 
marry,  and  binding  and  obliging  herself  if  she  did  so,  to  pay  them  a  large  sum ; 
or  to  keep  to  the  present  case,  to  make  over  to  them  her  whole  property,  every 
sixpence,  would  the  law  support  that  obligation  ?  The  Lord  Ordinary  humbly 
thinks  not.  It  rests  upon  no  good  or  legal  foundation.  Speaking  generaUy, 
and  not  with  reference  to  the  present  case,  which  might  make  impossible  sup- 
positions very  natural  in  themselves,  he  thinks  it  a  stipulation,  in  its  direct 
tendency,  against  public  morals.  There  is  no  proper  and  legal  means  to  en- 
force it,  as  the  existing  children,  the  creditors,  if  the  penalty  operated  to  pre- 
vent the  marriage,  gain  nothing ;  and  the  penalty  is  attached,  not  to  the 
failure  of  any  duty  to  the  children,  for  the  worst  failure,  and  even  a  criminal 
failure,  would  not  carry  such  consequences,  but  to  an  act  which  neither  the 
law  nor  public  opinion  regards  with  disfiBivour. 

Had  the  present  case,  therefore,  assumed  the  form  of  a  bond  granted  by 
this  lady,  the  pursuer,  to  pay  over  her  whole  fortune  to  her  children,  or  to 
trustees  for  them,  reserving  nothing  for  her  own  subsistence  in  any  possible 
circumstances,  in  the  event  of  her  second  marriage,  the  Lord  Ordinary  owns 
he  should  have  had  no  difficulty  in  disallowing  the  contract,  and  refusing  to 
enforce  it  by  idd  of  law.  He  thinks  the  same  principles  apply  to  it  as  a  deed 
of  immediate  conveyance.  Jjk  ihe  first  place,  it  is  a  conveyance  under  con- 
ditions, and  the  question  touches  the  legality  and  efiTect  of  the  conditions.  The 
trustees  are  in  possession  of  the  property,  but  under  condition  only.  The  con- 
veyance is  not  yet  absolute  in  their  favour.  It  may  never  be.  At  this  moment 
the  trustees  hold  for  the  pursuer  as  well  as  the  children.  Except  to  the  extent 
to  which  the  children  are  creditors,  under  the  contract  of  marriage,  undoubt- 
edly to  the  extent  of  her  liferent  over  the  whole  subjects,  the  trustees  hold  for 
the  pursuer,  and  for  her  only.  The  children,  therefore,  are  not  in  possession 
either  directly  or  through  the  trustees,  and  the  question  raised  upon  the  illegality 
of  the  condition  is,  whether  the  trustees  ever  shall  be  in  possession  for  the  child- 
ren during  the  pursuer's  life.  The  case,  therefore,  is  in  no  respect  that  of  a  party 
demanding  repetition  of  a  sum  of  money  paid  under  an  illegal  contract  or  engage- 
ment. The  money  is  not  yet  paid.  The  question  is,  whether  the  pursuer  may 
not  declare  the  condition  illegal,  and  in  respect  of  its  illegality,  revoke  and  re- 
cal  the  declaration,  that  the  trustees  in  a  ^ture  possible  event  shall  hold  for 
the  children  and  not  for  her.  In  the  next  place,  the  deed  does  contain  obli- 
gatory clauses  which  raise  this  very  question  in  the  strictest  sense.  The  pur- 
suer binds  herself  to  execute  deeds  in  furtherance  of  the  conveyance.  Suppose 
she  had  acquired  new  property  the  next  day,  could  an  action  have  been 
brought  by  the  trustees  to  oblige  her  to  denude  ?  That  action,  if  brought, 
would  necessarily  be  founded  on  the  obligation  to  convey,  and  would  raise 
directly  the  question.  The  Lord  Ordinary  caimot  conceive  that  the  present  action 
does  not  involve  the  same  question,  and  in  circumstances  quite  as  favourable 
to  the  pursuer,  nor  can  he  hold  the  transmission  to  have  taken  place  so  effectu- 
ally and  conclusively  as  to  put  the  pursuer  in  the  more  embarrassing  position 
of  a  party  demanding  repetition. 
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The  Lord  Ordinary  has  found  no  expenses  due.     If  the  defenders  had  no  Jan.  25.  l^'^S. 
funds  of  their  own,  he  would  have  been  inclined  to  find  them  entitled  to  ex-      v--y-^ 
penses,  as  he  considers  their  opposition  to  the  present  action,  and  that  of  the  I^eith  v. 
trustee,  to  be  fair  and  reasonable ;  but  as  they  have  funds  of  their  own,  he  thinks 
it  would  be  hard  to  subject  the  pursuer  in  the  expenses  of  both  sides.     She  is 
clearly  not  entitled  to  the  expenses  necessary  for  her  relief,  from  her  own  im- 
provident, though  generous  act.  A.  R. 

Macfixrlane  and  Moncreiff^  for  the  pursuer. 
Irvine^  T.  Mackenzie^  and  Deas,  for  the  defenders. 

Shepherd,  Grant,  and  Cuthbertson,  W.S.,  Agents  for  the  Fursner. 


ANDERSON  (Deiwt's  Teustee)  v.  T.  LAURIE  &  Co.  j^    .^^ 

BeliaUkm — Uat-^WarthouMman. — A  warehouseman  or  store^keeper  has  no  right  of  re- 
tention over  goods  in  his  possession  for  a  general  balance  dne  to  him. 

The  pursuer  is  trustee  on  the  sequestrated  estate  of  D.  &  A.  Denny  &  Co.,  y^  Division, 
and  brought  this  action  in  the  Sheriff  Court  of  Glasgow,  concluding  for  de-  p  .    g  ig^g 
livery  of  782  bolls  of  wheat,  and  a  quantity  of  oats,  belong  to  the  estate,  and      wL.^ 
lying  in  the  warehouse  of  the  defenders,  T.  Laurie  &  Co.,  who  are  store-  Anderson  n. 
keepers,  and  reiused  delivery,  claiming  a  right  of  retention  for  a  general  bal-  Laan«»  &  ^o. 
anoe  due  to  them.    It  appeared,  that  they  had  been  employed,  throughout  a. 
long  course  of  dealing,  by  Denny  &  Co.,  who  were  in  the  habit  of  taking  de^ 
livery  of  the  whole  or  portions  of  the  lots  stored,  and  of  making  payment  to 
account  of  rent  and  chaigee  at  no  fixed  periods,  but  as  suited  their  own  or  the 
defenders'  convenience.     Evidence  was  also  led  tt  to  the  custom  and  under- 
standing of  trade.     Certain  store-keepers  deponed  that  they  had  occasionally 
detained  goods  deposited  with  them,  in  security  of  a  general  balance,  uncon- 
nected with  the  particular  goods,  and  that  in  so  doing,  they  conceived  that 
they  acted  in  conformity  with  the  usual  understanding  of  trade.    On  the 
other  hand,  certain  grain  merchants  deponed  that  they  knew  of  no  such 
general  practice  or  understanding. 

The  Sheriff-substitute,  (Sherri£^)  and  on  the  case  being  advocated,  the  Lord 
Ordinary  (Wood),  successively  repelled  the  defence,  and  decerned  for  the  pur- 
suer. 

The  defenders  reclaimed. 

For  whom,  O,  O.  Bell,  and  the  Dean  of  Faculty,  (IngUs),  contended,  that 
the  general  principle  of  the  law  of  Scotland,  derived  from  the  civil  law, 
was,  that  a  creditor  had  a  right  of  retention  over  any  article  belonging 
to  his  debtor,  which  might  happen  to  be  in  his  possession  by  a  legal  title. 
This  arose  from  a  general  rule  of  equity,  and  was  not  founded,  like  the 
English  law  of  lien,  upon  a  contract,  actual  or  implied.  There  might  be 
special  cases  in  which  the  purpose  of  the  custody,  on  the  part  of  the  credi- 
tor, was  of  so  temporary  a  nature,  and  his  possession  of  the  articje  so  obviously 
for  the  very  purpose  of  re-delivering  it,  that  it  became  an  exception  to  this  • 
general  rule.  Such  was  the  explanation  of  the  well  known  case  of  Harper  v. 
Fauldsj  27th  Jan.  1791,  M.  2666,  and  Bell's  Cases,  p.  440,  in  which,  (by  a 
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Feb.  8. 1868.  bare  majoritj  of  the  Court),  a  bleacher  was  found  to  have  no  such  right ;  and 

^--v*-'      the  case  of  shoeing  a  horse,  repairing  an  j  article,  and  such  like  instances  of 

Anderson  r.    temporary  custody,  for  a  special  purpose,  were  no  doubt  exceptions.    This, 

Laurie,       o.  j^Q^^ygj.^  ^^3  ^jj^  ^^^g^  ^f  |^  warehouse-keeper,  where  the  Tery  object  of  the 

possession  was  custody  for  an  indefinite  period,  a  purpose  so  akin  to  the  right 

of  retention,  that  it  obviously  fell  under  the  general  rule.    Hunter^  25th  July 

1794,  2  Bell,  109  ;  Sturgwn,  20th  Jan.  1813,  F.  C. ;  Stewart  v.  Fletcher,  19th 

May  1829  ;  Auld  ^  Co.,  5th  July  1810  ;  BaHeny  ^  Co^  7th  June  1808 ;  Lard 

Fife  ▼.  Oenercd  Duff,  14th  Jan.  1840  ;  Amalie  v.  Toum  of  fidinburgh,  8th  Feb. 

1842;  Bnywn  v.  Somerville,  18th  July  1844;  M'Naughtm  v.  Beard,  15th 

July  1852  ;  Melrose,  7th  March  1851 ;  Mein  y.  Boyle,  17th  Jan.  1828,  Prof. 

More's  Notes  to  Stair ;  NcyUr  v.  Mangle,  1  Esp.  109. 

T.  Mackenzie,  and  Deas,  for  the  pursuer,  maintained  that  no  such  universal 
right  of  retention  was  known  in  the  law,  either  of  Scotland  or  of  England. 
This  was  not  pretended  to  be  a  case  of  factors'  lien.  Except  in  that  case, 
there  required  to  be  a  special  connection  between  the  article  retained  and  the 
debt.  The  pursuers  were  willing  to  allow  the  claim  of  retention,  in  the  pre- 
sent case,  in  respect  of  parcels,  for  the  custody  of  which,  any  part  of  the  debt 
was  due ;  but  only  a  small  portion  of  the  com  in  question  was  in  this  condi- 
tion. Harper  y,  Faulds;  Brown  v.  SomerviUe;  Appin'a  Creditors,  1760,  M. 
749  ;  WKenzie  v.  Newall,  2d  July  1824  ;  Stevenson,  18th  Nov.  1824;  Hold- 
emess,  1827,  Bam.  and  Ores.,  vii.,  212 ;  Ersk.  iii.  187 ;  Cross  on  lien,  259. 

The  Lord  President.  The  plea  of  the  defender  is  very  broad.  He 
maintains  that  the  principle  of  retention  extends  to  all  goods  of  the  debtor 
which  may  be  in  the  hands  of  the  creditor,  for  any  debt  whatever.  I  agree 
with  the  Sheriff,  that  neither  the  understanding  of  these  parties,  nor  the 
general  custom  of  trade,  has  been  made  out  in  fiivour  of  the  defender.  The 
right  to  retain  appears  to  have  been  occasionally  asserted,  but  there  is  no 
proof  of  its  having  been  effectually  established.  The  custom  of  trade,  there- 
fore, remains  doubtful,  and  we  are  thrown  upon  the  general  principle  of  law. 
The  case  of  Harper  v.  FaiUds,  which  has  never  been  departed  from,  seems  to 
rule  this,  and  I  can  find  no  trace  of  the  very  broad  right  of  retention  here 
claimed.  Some  of  the  cases  quoted  are  between  buyer  and  seller,  and  don't 
interfere  on  either  side  of  the  present  case. 

Lord  Fullerton.  I  can  find  no  such  principle  as  that  contended  for 
applicable  to  parties  in  the  defenders'  situation.  The  cases  raise  the  ques- 
tion of  the  general  right  of  retention,  in  opposition  to  the  more  limited  right 
of  lien,  pleadable  by  parties  having  a  limited  right  of  possession.  The  de- 
fenders are  compelled  to  maintain,  that  the  former  of  these  is,  in  our  law, 
universal,  and  that  the  latter  is  unknown.  The  fact  is,  that  the  amount  of 
retention  competent  in  each  case  must  depend  upon  its  particular  circum- 
stances, and,  in  the  present,  I  find  no  difficulty. 

Lord  Cuninohavb.  I  consider  the  judgment  of  the  Lord  Ordinary  to  be 
founded  on  the  soundest  principles  of  the  law  of  retention.  There  is  no  dis- 
pute about  the  facts,  and  no  special  understanding,  and  no  general  practice 
has  been  proved.  The  case,  therefore,  depends  on  general  principles,  and 
falls,  in  my  opinion,  directly  within  the  rale  cX  Harper  v.  Favlds.    The  chief 


No.  110.  COURT  OF  SESSION.  209 

difficulty  in  the  question  arises  from  the  case  of  wharfingers  in  England  being  peb.  8. 185S. 
supposed  to  have  a  right  of  lien  for  their  general  balance.     The  exception,       ^^^ 
however,  in  their  fiivour  arises  from  a  special  uaage,  which  has  not  heen^denonr. 
proved  in  &vour  of  warehouse-keepers  here.    And  even  this  wharfinger's  lien^^"®'  *  ^' 
haa  recently  been  doubted.    See  Smyth's  Mercantile  Law,  p.  610,  ed.  1848. 
I  do  not  believe  that  the  very  general  right  contended  for  by  the  defender  was 
ever  recognised  in  ours,  or  in  any  system  of  enlightened  jurisprudence. 

LoBD  Iyobt.  Even  Professor  More's  Notes  to  Stair,  impugning  the  case 
oiHorpery  don't  touch  the  present  It  falls  under  none  of  the  classes  in 
which  he  maintains  the  right  of  retention.  The  adverse  authorities,  prior  to 
the  case  of  Harper j  are  now  exhausted.  And  in  the  discussion  of  Harper's 
case  itself  the  doctrine  of  general  retention  there  contended  for  was  talked  of 
as  a  novelty.  This  proves  that  the  more  limited  right  was  familiar  at  that 
time  to  the  Scottish  lawyers.  Since  that  decision  the  rule  has  never  varied. 
Bnmgh  v.  Jolly,  26th  Nov.  1793 ;  Stuarts  v.  Fletcher,  19th  May  1829  ;  Eus- 
ml  V.  Lord  Breadalbanej  (same  volume). 

Hie  CouBT  therefore  adhered. 

Lockhart,  Morton^  Wk&ehead,  and  Greig,  W.S.,  Parsner^s  Agents. 

/.  L.  Hm,  W.S.,  Defenders'  Agent.  (W.  H.  T.) 


FRIER  (Scoon's  Trustbb)  v.  Mrs  E.  HOGG  ob  KERR,  and  Husband.     -^^  ^q 

Bm  of  Exehangt-^OnuM  probandL — CirciimstaDces,  Btatements,  and  contradiction  on  the 
part  of  the  holder  of  a  bill,  which  were  held  sufficient  to  oYercome  the  presumption  in 
favoar  of  its  genuineness  and  onerosity. 

This  was  an  action  upon  a  bill  for  £198,*drawn  by  Scoon  upon,  and  accepted  ^^  Dfyirion. 
by  the  now  deceased  Alexander  Ho^,  the  fiither  of  the  defender,  Mrs  E.  ^  .  g  ,ggQ 
Hogg  or  Kerr.  w— ' 

The  action  was  originally  at  the  instance  of  Scoon,  but  was  now  adopted  Frier  v.  Hogg 
by  Frier,  the  trustee  in  his  sequestration ;  a  reduction  of  the  bill,  at  the  in-  ^^  ^®"'  *^ 
stance  of  the  Kerrs,  was  conjoined  with  this  process. 

The  defenders  pleaded  that  the  bill  had  been  accepted  by  their  deceased 
&ther  only  for  the  accommodation  of  Scoon,  and  that  in  respect  of  a  series  of 
statements  and  contradictions  by  Scoon,  when  called  upon  to  explain  the  tran- 
sactions out  of  which  the  bill  arose,  the^  presumption  of  its  onerosity  was  over- 
come. 

It  i^peaied  that  there  had  been  a  great  number  of  complicated  bill  transac- 
tions between  the  parties,  and  that  Scoon,  (who  has  recently  been  fugitated 
fmr  non-appearance  in  the  Court  of  Justiciary,  to  answer  a  charge  of  swind- 
ling), had  given  several  different  and  inconsistent  accounts  of  the  origin  and 
nature  of  the  bill  in  question.  These  statements  were  contained  in  letters 
which  were  produced,  in  his  record,  and  in  his  explanations  at  a  meeting  be- 
fore an  accountant,  to  whom  a  remit  had  been  made  in  the  cause.  On  the 
latter  occasion  he  also  produced  a  document,  which  there  were  good  grounds 
to  suspect  was  concocted.  He  was  also  proved  to  possess  blank  bill  stamps 
with  Hogg's  signature.    The  parties  had  renounced  probation. 


or  Kerr,  &c. 
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Feb.  8. 1853.      The  Lord  Ordinary,  (Colonsaj),  in  the  ordinary  action,  assoilzied  the  de* 

*-— Y'-^      fender. 
Frier  v.  Hogg      The  pursuer  reclaimed, 

,    For  whom  Pattison  and  Penney. 

For  the  defenders,  Gifford,  and  the  Lord  Advocate,  (Moncreiff). 

The  Lord  President.  The  party  is  clearly  convicted  of  giving  a  false 
account  of  this  bill.  He  makes  contradictory  statements,  and  then  attempts  to 
return  to  the  first,  and  to  support  it  by  a  document  of  a  very  suspicious  nature, 
which  he  volunteers  to  produce  before  the  accountant  All  these  circumstances 
and  contradictory  averments  are  sufficient  to  throw  the  onus  upon  the  holder, 
to  support  his  bill  aliunde.  He  has  already  renounced  probation,  and  stands 
upon  a  document  about  the  history  of  which  is  in  darkness. 

Their  Lordships  concurred. 

The  CouBT  adhere. 

James  Somerville,  S.S.C.,  Fursuer^s  Agent. 

James  BeU,  S.S.C.,  Defenders'  Agent.  (W.  H.  T.) 


So.  111.  GORDON  (Mdnro's  Trustee),  v.  HOWDEN. 

Interest,  Rate  of-^BonaJides, — CirciuDBtaiices  in  which  a  party,  bona  fide  in  possessioD, 
was  found  liable  in  interest  at  the  rate  of  only  four  per  cent. 

ist  Division.  The  defender  had  been  a  dormant  partner  in  a  pawnbroking  business  with 
Feb.  8.  1863.  Munro.  who  was  the  only  ostensible  partner.  Munro  died  insolvent,  and  a 
Gordon  v.  trustee  was  appointed.  The  trustee  died,  and  the  pursuer  succeeded  to  the 
Howden.         office  of  trustee. 

The  defender  then  came  forward,  and  took  an  active  charge  of  the  estate, 
and  afler  some  litigation  with  the  trustee,  was  in  1837,  appointed  by  the 
Sheriff  to  wind  up  the  affairs,  to  the  exclusion  of  the  trustee,  and  continued 
in  possession  in  that  character  tiU  Dec.  1838.  In  1841,  a  reduction  of  the 
copartnery,  founded  on  the  provisions  of  the  Pawnbroking  Act,  had  been 
raised  by  the  trustee,  and  it  was  afterwards  carried  on  by  the  pursuer.  On 
the  28th  April  1845,  the  House  of  Lords,  reversing  the  judgment  of  the 
Court  of  Session,  reduced  the  contract  of  copartnery,  and  the  whole  estate 
was  consequently  held  to  have  belonged  to  Munro. 

On  the  case  returning  to  the  Court,  an  arrangement  was  entered  into  be- 
tween the  parties,  by  which  it  was  agreed  that  a  balance  was  to  be  held  as 
due  to  the  estate,  by  the  defender,  of  £2,426,  as  at  24th  Dec.  1838,  but,  vnier 
eUiOy  the  question  remained  for  the  Court  of  what  interest  the  defender  was 
bound  to  pay  to  the  pursuer  on  that  sum,  being  the  capital  of  the  copartnery 
estate. 

The  Lord  Ordinary  (Robertson),  found  that  the  proper  rate  of  interest  was 
five  per  cent. 

The  defender  reclaimed. 

For  whom  appeared  J,  S.  More,  and  Dean  of  Faculty  (Inglis.) 

Shandy  for  the  pursuer. 

The  LoBD  Pbesident.     The  question  is,  what  rate  of  interest  is  due  by 

the  defender,  after  the  24th' Dec  1838  ?  There  can  be  no  doubt  that  he,  bona 

Jdey  thought  himself  a  partner,  and  the  Court  of  Session  unanimously  held  that 
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he  was  so.    He  was  put  in  the  management  of  the  estate  in  1887^  and  re- Feb.  8.  1853. 
mained  in  possession  aboat  a  year  and  a  half.    That  was  only  a  reasonable  time       '^'y^ 
for  winding  up,  and  I  therefore  think,  that  up  to  that  time,  there  is  no  question  ^^V^  ^' 
as  to  interest  at  all.    Ailer  that,  interest  is  due.   The  Lord  Ordinary  fixes  it  at 
five  per  cent ;  but  the  defender  wishes  to  pay  only  three  per  cent.    There 
being  no  evidence  whether  the  funds  were  in  the  bank,  or  employed  in 
trade,  I  think  the  fair  mariiet  rate  of  interest,  say  four  per  cent,  ought  to 
be  given.     It  was  well  shewn  by  Lord  Mackenzie,  in  a  former  case,  that  legal 
interest  does  not  necessarily  mean  the  highest  rate  of  legal  interest. 

The  other  Judges  concurred,  and  an  interlocutor  awarding  interest  at  four 
per  cent,  from  Dec.  1838,  was  pronounced. 

Shand  and  Farquhar^  W.S.,  Porsaer^s  Agents. 

Pollock  and  Stewart,  W.S.,  Defender's  Agents.  (W.  H.  T.) 


BULLOCH  V.  BEATON.  No.  112. 

Trust  dud — Bequest'-^Fru  yearly  annuity — Construction. — Held  that  the  bequest  of  a  free 
yesrij  annaitj  Imports  an  annuity  finee  of  legacy  duty,  and  of  all  deductions  whatsoever, 
and  that  the  construction  of  the  word  Jres  does  not  depend  on  what  may  be  supposed  to 
have  been  the  intention  of  the  testator,  unless  the  word  appears  to  be  qualified  by 
other  more  limited  expressions  in  the  deed. 

This  was  an  advocation  firom  the  Sheriff  Court  of  Stirlingshire.    The  de-  2d  Diyision. 
ceased,  William  Bulloch,  late  derk  in  the  Excise  Office,  Glasgow,  by  trust  Feb.  8. 1858. 
disposition  and  deed  of  settlement,  provided  and  declared,  inter  alioj  that  his      ^*-^y"»^ 
trustees  should  deliver  over  to  Miary  Ann  Beaton  the  whole  household  iumi-  Bulloch  v. 
ture  and  plenishing  which  should  belong  to  him  at  the  time  of  his  death,  and 
which  he  thereby  bequeathed  to  her,  with  a  "  free  yearly  annuity  of  £60 
sterling,"  during  all  the  days  and  years  of  her  life,  payable  half-yearly  at  the 
usual  terms  of  Whitsunday  and  Martinmas. 

William  Bulloch  died  in  18S7 ;  and  John  Bulloch,  the  present  advocator,  is 
now  the  only  accepting  and  surviving  trustee  under  the  deed  of  settlement. 
Against  John  Bulloch  as  trustee,  Mary  Beaton  brought  an  action  in  the  Sheriff 
Court,  on  the  allegation  that  the  trustees,  instead  of  paying  over  to  her,  as  by 
the  terms  of  the  disposition  and  deed  of  settlement  they  were  bound  to  do,  the 
free  yearly  annuity  of  £60  sterling,  had  for  four  years,  under  the  pretence  of 
legacy-duty,  unwarrantably  and  illegally  deducted  and  retained  from  off  each 
of  the  annual  payments  of  £60,  the  sum  of  £24  sterling,  which  sum  of  £24 
deducted  from  each  of  the  foresaid  annual  payments  of  £60,  amounts,  in  cumulo, 
to  the  sum  of  £96  sterling,  in  which  sum  the  defender,  as  sole  surviving 
and  accepting  trustee,  is  justly  due  and  resting-owing  to  the  pursuer ;  and, 
therefore,  concluding  for  payment  of  that  sum  with  interest  and  expenses. 

To  this  action  defences  were  lodged  by  the  trustee,  pleading,  inter  aJioy  that 
under  the  36  Geo.  III.,  c.  52 ;  45  Geo.  UI.,  c.  28,  and  65  Geo.  III.,  c.  184,  a 
doty  was  payable  on  the  sum  of  £940, 16s.,  being  the  value  of  the  annuity  pro- ' 
vided  to  the  pursuer,  which,  at  the  rate  often  per  cent.,  she  being  a  stranger  to 
the  deceased,  amounted  to  £94  : 1 :  7.  That  this  duty  was  payable  by  the  annui- 
tant, and  not  by  the  executor  of  the  wiU,  although  the  latter  was  bound  to  see 
to  it  being  paid,  and  entitled  to  retain  it  from  the  annuity  in  four  annual  instal- 
ments :  and  that  the  duty  having  being  paid  and  retained,  and  discharges 
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Feb  8. 1858.  granted  bj  the  annuitant,  she  is  now  barred  from  objecting  to  these  discharges, 
"""v-^      op$  exctpHomy  and,  therefore,  the  present  petitory  action  is  incompetent  and 

B^^toi!  ''^       untenable. 

The  Sheriff  found,  that  under  the  terms  of  a  free  yearlj  annuity,  the  pur- 
suer was  entitled  to  the  same  without  any  deduction,  and,  therefore,  found  the 
defender  liable  in  payment  of  the  sum  of  £94 : 1 : 7,  with  legal  interest  from 
the  date  of  citation  to  this  action,  until  paid. 

The  defender  advocated ;  and  the  Lord  Ordinary,  (Rutherfurd),  repelled 
the  reasons  of  advocation,  and  remitted  the  case  em^Uciter  to  the  Sheriff.  In  . 
the  note  appended  to  his  interlocutor,  his  Lordship  stated,  Xhat  '*  the  present 
question,  according  to  all  the  authorities,  depends  upon  the  construction  of 
the  will  in  which  the  legacy  is  contained,  and,  more  particularly,  whether  the 
testator,  in  bequeathing  a  *  free  yearly  annuity  of  £60  sterling,'  intended  to 
give  that  legacy  free  of  legacy  duty,  or  to  impose  the  duty  upon  his  executors, 
so  that  the  legatee  should  take  the  whole  sum  without  deduction.  The  par- 
ties did  not  refer  the  Lord  Ordinary  to  any  Scotch  authorities  on  the  point, 
but  frequent  cases  have  occurred  in  England,  and  it  seems  very  reasonable  in 
such  circumstances  to  refer  to  the  decision  of  English  Courts.    The  rules  of 

construction  are  the  same The  case  has  uniformly  been  put 

in  the  English  Courts  in  this  way : — that,  prima  fadt,  the  law  must  take  its 
course,  and  the  legacy  be  left  in  the  circumstances  in  which  the  law  places 
it,  unless  the  Court  is  satisfied  that  it  was  the  testator's  intention  that  the  legacy 
should  be  paid  free  of  legacy  duty.    There  can  be  no  doubt  that  such  is  the 
condition  of  the  question,  a  question  to  be  solved  by  the  terms  of  the  will, 
though  not  without  reference  to  the  circumstance  that  the  testator  must  be  held 
to  have  known  that  the  legacy  was  subject  to  duty,  and,  also,  that  in  the  course 
of  ordinary  and  safe  administration,  his  executors  should  retain  the  duty. 
.     .     .     .     The  Lord  Ordinary  cannot  put  any  meaning  upon  the  words 
*'free  yearly  annuity^*  except  that  it  shall  be  free  of  deductions,  and  if  legacy 
duty  be  a  deduction,  then  of  legacy  duty.    Nor  can  he  distinguish  between 
the  words  */rce  yearly  annuity'  and  ^ckar  yearly  annuity.'    Further,  he 
thinks  that  the  will  in  this  instance  affords  quite  as  strong  grounds  as  any  of 
the  other  cases  for  giving  the  largest  construction  to  the  word^/ree,  the  annuity 
being  '  declared  to  be  alimentary  and  of  no  large  amount.'    ....    His 
Lordship  did  not  think  that  the  receipts  granted  to  the  trustee  barred  the 
present  demand.    The  action  is  not  of  the  nature  of  *  condictio  mdebidy*  it  is 
for  payment  of  a  sum  retained  or  not  paid  under  a  mistake  in  point  of  law. 
The  pursuer  makes  no  claim  for  the  sums  in  the  receipts ;  she  only  claims  for 
the  sums  which  the  receipts  shew  not  to  have  been  paid."    The  authorities 
referred  to  were  Barksdakj  21st  May  1818,  Swanston's  Reports,  vol.  i.,  p. 
562 ;  Dau)kifi8  v.  Tatham^  21st  February  1829,  Simon's  Reports,  vol.  ii.,  p. 
492  ;  Glide  v.  Mtmfordy  Court  of  Exchequer,  10th  February  1837,  Young's 
and  CoUyer's  Reports,  vol.  ii.,  p.  448 ;  Sanders  v.  KiddeU^  24th  November 
1835,  Simon's  Reports,  vol  vii.,  p.  536. 
The  advocator  reclaimed. 

E.  S.  Gordon  for  the  reclaimer. 
Maitland  for  the  respondent 
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The  LoBD  JusnoE  Clebk.    I  adhere  to  the  interlocutor  of  the  Lord  Ordi-^eb.  8. 1853. 
nary.    ThU  is  a  hequest  of  a  free  yearly  annuity.    Now  the  word  fr^t  im-      ^"^y"*^ 
ports  of  itself  that  the  sum  is  to  he  free  of  all  charges.     It  is  a  short  and  ellip- 1^^^  *^* 
tical  expression  for  the  other  more  general  expression,  "  free  of  all  de- 
ductions whatsoever/' — free  of  every  thing  which  would  diminish  the  an- 
nuity helow  the  specified  sum  of  £60.      I  am  not  inclined  to  make  the 
case  turn  in  any  degree  on  the  question  stated  in  the  note  of  the  Lord 
Ordinary  as  to  the  intention  of  the  testator.  '  If  there  are  terms  in  a  will 
which  bestow  on  a  legatee  a  right  to  get  a  sum  of  money  free  of  all  deduc- 
tion of  every  kind,  then,  before  you  can  burden  this  sum  of  money  with 
any  deduction,  you  must  shew  that  this  more  generous  expression  is  contra- 
dicted by  other  and  more  limited  expressions  in  the  wilL    Here  there  is 
nothing  whatever  to  indicate  that  this  term  v^as  not  used  in  its  natural  and 
proper  legal  sense.    Accordin^y,  it  is  of  no  consequence,  in  my  view  of  it, 
whether  the  testator  had  this  deduction  of  legacy  duty  in  view  or  not.    I  do 
not  in  the  least,  therefore,  enter  into  any  speculation  on  this  subject.    When 
you  are  to  pay  a  free  yearly  annuity,  it  must  be  held  to  be  free  of  this  sum 
which  by  law  would  be  a  burden  on  it.    There  are  rules  settled  in  England 
in  regard  to  cases  of  this  kind.    I  think  we  ought  to  adhere  to  the  decisions 
come  to  in  that  country  where  they  have  so  many  more  cases  than  we  have, 
unless  it  could  be  clearly  shewn  that  they  were  wrong :  and  applying  these 
rules,  I  think  that  the  decision  of  the  Lord  Ordinary  is  right. 

Lord  Cockbubn.  I  am  of  the  same  opinion.  I  have  no  authority  for  in- 
quiring what  the  intention  of  this  testator  was,  except  the  words  he  has  used, 
and  there  is  only  one  expression  applicable  to  this  annuity.  It  is  directed  to 
be  fru.  Now,  what  construction  can  we  give  to  this,  except  that  it  is  to  be 
free  from  every  thing.  The  other  construction  consists  in  extinguishing  the 
word^ee  from  the  deed.  I  cannot  strike  the  word  free  out  of  that  deed.  As 
to  the  second  point,  it  is  quite  untenable. 

LoBD  MuKBAT  was  of  Same  opinion. 

Lord  Wood.  A/ree  annuity  is  nothing  else  than  an  annuity  free  of  all 
deduction  whatever.  These  words  are  not  stronger  than  the  word  frtit  by  it* 
self.  The  speculation  as  to  the  testator's  intention  is  excluded,  unless  it  can 
be  found  in  other  parts  of  the  deed  that  this  expression  is  contradicted,  and 
that  the  testator  did  not  intend  to  give  an  annuity  free  of  all  deductions. 

The  Court,  therefore,  ^'refrise  the  reclaiming  note,  and  adhere  to  the 
bterlocutor  reclaimed  against :  Find  the  reclaimer  liable  in  additional  ex- 
penses,'' dbe. 

Thomm  Sprot^  W.S.,  Reclaimer's  Agent. 
Damd  Crawford^  S.&C-,  Bespondent's  Agent.  (J.  S.  M.) 


FORREST  V.  CAMPBELL.  ,.•     -  - « 

No.  113. 

Ridttiming  Note, — Act  11  and  12  Vict,  c.  86. — ^The  original  condescendence  appended  to 
the  stunmoDS  need  not  be  printed  with  the  redaimlng  note.  .  .  DiTision 

/.  Larimer  J  for  the  respondent,  objected  to  the  competency  of  this  reclaim-  Feb.  9. 1858. 
ing  note,  on  the  ground  that  the  reclaimer  had  printed  only  the  revised  con-       ""^^^^^ 
descendence,  and  not  the  original  condescendence  appended  to  the  summons.  ^^"^U^  {j* 
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Feb.  9. 1868.        Woody  for  the  reclaimer.    In  the  case  o£  Haggart,  20th  July  1852,  the  ob- 
"^Y^^      jection  that  the  defences  were  not  printed,  had  been  repelled. 

Campbell'.  "^^^  CouBT  dismissed  the  objection,  holding  that  it  was  unnecessary  to  print 

the  first  condescendence. 

A.  Clark^  W.S.,  Agent  for  Reclaimer. 

Jopp  and  Johnston^  W.S.,  Agents  for  Respondent.  (W.  H.  T.) 


-^  Sib  J.  COLQUHOUN  v.  The  LOCHLOMOND  STEAMBOAT 

^^'  ^^  '  COMPANY. 

Interdict — Possession, — ^The  proprietor  of  the  banks  of  a  river  applied  for  interdict  to  pre^ 
Tent  steamers  from  entering  it,  on  the  ground  that  thej  injured  his  banks.  The  owners  of 
the  steamers  haying  recently  obtained  an  interdict  against  attempts  on  his  part  to  obstmct 
their  so  navigating  the  river,  interim  interdict  was  refused  to  him,  in  respect  that  the 
prima  facie  right  was  decided  against  him  in  the  other  process. 

1st  Division.        This  was  a  note  of  suspension  and  interdict  at  the  instance  of  Sir  James 
Feb.  11.  1853.  Colquhoun  of  Luss,  against  the  Lochlomond  Steamboat  Company,  to  have 
^^'^r^      them  interdicted  from  entering  the  river  Falloch  with  steamers,  so  as  to  in- 
Colqahonn  v.  jore  the  banks,  and  in  particular,  from  canting  or  turning  their  steamers  at 
Stwmiboa?Co.  ^^  confluence  of  the  bum  of  Grarabal  with  that  river,  or  at  any  other  point 
where  the  banks  might  be  displaced  by  contact  with  the  vessels.   This  injury, 
the  complainer  stated,  took  place  to  a  great  extent,  as  the  river  was  too  nar- 
row to  be  navigated  by  steamers. 

It  appeared  that  the  respondents  had,  some  months  before,  obtained  an  in- 
terdict against  the  complainer,  to  prevent  him  from  continuing  to  put  piles 
and  stones  into  the  river  at  a  point  where  they  were  then  in  the  habit  of  turn- 
ing, a  little  lower  than  that  to  which  they  were  now,  in  consequence  of  the 
operations  of  the  complainer,  obliged  to  resort*  No  difference  between  the 
two  places,  in  regard  to  his  right  on  the  one  hand,  or  the  injury  done  on  the 
other,  was  alleged  by  the  complainer. 

The  Lord  Ordinary  on  the  bills  passed  the  note,  but  refused  in  the  mean- 
time to  grant  the  interdict. 
The  complainer  reclaimed. 

For  whom  appeared  PatUm^  Neaves^  and  the  Dean  of  Faculty  fIngUs), 
For  the  respondents,  Deaa  and  Currie, 

The  Court,  without  hearing  the  respondents,  adhered.  It  was  observed, 
that  the  question  of  possession  had  been  inverted  by  the  complainer.  He  had 
been  found  in  the  other  process  of  interdict,  to  be  a  wrong-doer,  and  invader 
of  the  rights  of  others.  He  could  not  therefore  expect  interdict  to  be  granted 
at  present.  He  might  possibly  obtain  it  afterwards,  if,  on  a  remit  being 
made,  great  injury  to  his  property  should  be  reported. 

Tawse  4f  BonoTy  W.S.,  Complainer's  Agents. 

Davidson  J-  5ym«,  W.S.,  Respondents'  Agents.       (W.  H.  T.) 


No.  115.  COURT  OF  SESSION.  215 


MOIR  V.  DOUGHTIfi.  No.  115. 

Sutpennon — Decree  in  abunce-^Act  1  and  2  VicL  c  86,  sect  6 — Act  of  Sederunt  2ith 
December  1838. — Suspension  of  a  decree  in  absence  must  proceed  upon  a  record  made  up, 
by  reasons  of  suspensions  and  answers,  and  the  passed  note  does  not  repooe  the  suspender 
at  once  in  the  original  action. 

This  was  a  suspension  of  a  charge  proceeding  upon  an  extracted  decree  in  1st  Division, 
absence.     The  prayer  of  the  note  of  suspension  was  '<  rnipUciter  to  suspend  Feb.  12. 1853. 
the  said  decree  in  absence,  and  charge,  and  whole  grounds  and  warrants      ^^-^y^^ 
thereof,  and  to  repone  the  complainer  against  the  same,"  &c.  ^o>'  ^\ 

The  note  having  been  passed,  the  suspender  moved  to  be  reponed.  ^ 

The  charger  objected,  that  the  record  must  be  made  up  in  the  suspension. 

The  Lord  Ordinary  (Rutherfurd),  reported  the  case,  upon  this  point,  to  the 
Second  Division.  The  Second  Division,  *'  on  the  report  of  Lord  Rutherfurd, 
and  having  regard  to  the  decision  of  the  First  Division  in  the  case  of  the 
Edmhurghj  DundeCy  and  Perth  Railway  Co.  v.  Rowan  and  Co*y  13th  July  1852," 
remitted  the  note  of  suspension  to  the  First  Division. 

OgHmej  for  the  suspender,  in  support  of  the  motion  to  be  reponed,  contend- 
ed that  such  was  the  effect  of  the  Act  1  and  2  Vict,  c  86,  sect.  5.  And  that 
such  was  the  interpretation  of  it  by  the  Court,  was  obvious  from  the  Act  of 
Sederunt,  24th  December  1888,  and  schedule  appended  thereto,  of  note  of 
suspension  in  such  cases,  containing  prayer  to  repone — M^Phun  v.  Marshall^ 
20th  January  1842 ;  Downk  v.  Peebles^  27th  November  1841 — ^showing  the 
practice  since  the  Act.  See  also  the  old  practice  as  laid  down  in  Beveridge's 
Form  of  Process,  p.  78.  It  had  the  great  convenience  also  of  retaining  the 
pursuer  and  defender  in  their  proper  mutual  position. 

Adamy  for  the  respondent,  founded  on  the  case  of  Rowan^  alluded  to  in  the  remit 
In  that  case,  no  doubt,  diligence  had  been  done,  which  was  not  the  case  here,  but 
that  made  no  difference  in  the  principle.  Lord  Rutherfurd's  doubts  arose  chiefly 
from  the  supposed  case  of  a  decree  of  absolvitor ;  but  there  could  not  be  an  ab- 
solvitor in  absence.  Looking  to  the  words  of  the  5th  section  of  the  Act,  it  was 
plain  that  the  only  effect  which  could  follow  the  passing  of  the  note,  was  a 
suspension  of  the  diligence,  not  a  reponing,  for  it  was  an  absurdity  to  petition 
in  one  process  to  be  reponed  in  another.  The  words  *^  grant  warrant  to  trans- 
mit the  original  proceeding  to  the  clerk  in  such  cause,"  were  conclusive  of 
what  was  meant ;  the  original  process  was  ended  by  the  extracting  of  the  de- 
cree, and  the  proceedings  were  to  be  transmitted  in  the  character  of  a  produc- 
tion. See  Ewing  ▼.  Cheap^  24th  February  1825,  in  reference  to  the  practice 
before  the  passing  of  the  Act.  Should  there  be  a  relevant  plea  against  the 
suspenaon,  the  respondent  was  entitled  to  put  it  in  record,  which  implied  that 
they  had  not  got  into  the  original  action.  Corrie  v.  Andersouj  12th  July  1842. 

The  Lord  Presidemt.  The  fifth  section  of  the  Act  is  not  clearly  ex- 
pressed. But  we  can  gather  that  it  relates  solely  to  a  proper  decree  in  ab- 
sence ;  that  is,  where  the  defender  has  not  entered  appearance,  in  contradis- 
tinction to  a  decree  by  default.    It  cannot  therefore  apply  to  the  case  of  a 
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Feb.  12. 1858.  pursuer.  This  gets  rid  of  the  Lord  Ordinary's  difficulty.  No  distinction  is 
l^foirr.  made  in  the  Act,  between  cases  in  which  diligence  has  been  done,  and 

l>«aghtie.  others.  *'The  cause,"  in  the  words  of  the  Act,  ovidentlj  means  the  note  of 
suspension  :  It  afterwards  speaks  of  **  calling  the  cause,"  which  cannot  mean 
the  original  cause.  The  record  must  be  made  up  on  the  reasons  of  suspen- 
sion, and  if  these  are  repelled,  the  decree  stands  as  before.  I  therefore  ad- 
here to  the  judgment  in  the  case  of  Rowan. 

Lord  Fullestok.  It  is  quite  clear  that  the  object  of  the  fifth  section  is 
to  assimilate  the  procedure  to  suspensions  of  Inferior  Court  decrees.  The 
word  '*  cause,"  is  not  intelligible,  unless  it  applies  to  the  process  of  suspendon. 

LoRB  CuNiNGHAMS  Concurred. 

LoBD  IVORT*  I  am  more  and  more  confirmed  in  the  opinion  given  efiect 
to  in  the  case  of  Bowaji.  The  statutory  object  is  the  process  of  suspension, 
and  it  is  the  only  "cause"  to  which  it  applies.  Absence  alone  does  not 
necessarily  imply  being  reponed.  Homologation,  for  example,  may  bar  the 
party  from  that  advantage.  This  consideration  alone  is  sufficient  to  settle 
the  question.  The  original  process  may  revive,  but  not  in  the  manner  here 
proposed.  The  process  of  suspension  may  be  longer  or  shorter,  but  it  must 
be  within  itself,  and  it  is  only  after  clearing  the  ground  with  it,  that  the  other 
process  can  be  entered  upon. 

The  following  interlocutor  was  pronounced.  ^'  Find  that  the  same  course 
of  procedure  which  was  adopted  in  the  case  of '  the  Edinburgh,  Perth,  and 
Dundee  Eaitway  Company  v.  Rowan,'  ISth  July  1852,  is  applicable  to  the 
present  case ;  Therefore  remit  to  the  Lord  Ordinary  to  make  up  the  record 
by  reasons  of  suspension,  and  answers  thereto,  and  to  proceed  farther  as  shall 
be  just.'' 

G,  Smith,  S.S.C.,  Suspender's  Agent. 

W.  Hunt,  W.S.,  Respondent's  Agent.  (W.  H.  T.) 


No.  116.  Petition  and  Complaint,  KIDD  v.  YOUNG  AND  OTHERS. 

Ekcdon  of  magiMtraUa  of  hwrgh^l^  Gto.  11^  c  11,  mc  24. — A  petition  and  complaint 
to  have  an  election  of  magistratcB  set  aalde  was  boxed  on  the  I2th  NoTember,  being  three 
days  within  tbe  statntoiy  two  months,  but  did  not  appear  in  the  single  bills  till  the  16th» 
being  one  day  after  the  expiry  of  that  period.  Two  box  days  had  intervened  between  the 
election  and  the  lodging  of  the  petition : — Held  that  the  petition  was  presented  too  late. 

1st  Division.        This  was  a  petition  and  complaint  under  the  7th  Geo.  II.  c.  16,  and  the 
Feb.  12. 1868.!  ^  ^^^  ^^*  ^')  <^*  ^  1|  ^^^  ^^  purpose  of  setting  aside  the  election  of  magistrates 
'^•"Y^       for  the  burgh  of  Anstruther- Wester. 

^^  V.  oung,  J^acfarlaney  for  the  respondents,  objected,  that  the  complaint  had  not  been 
presented  witiiin  th^  period  required  by  the  latter  of  the  statutes  above  men- 
tioned, which  declares  (sec.  24)  that  such  applications  shall  be  competent, 
"  so  as  such  complaint  be  presented  to  the  said  Court  of  Session  within  two 
calendar  months  after  the  annual  election  of  the  magistrates  and  councillors.*' 
In  the  present  case,  it  ^as  stated,  the  election  took  place  on  the  15th  Septem- 
ber, but  the  interlocutor  ordering  service  was  dated  the  16th  November, 
being  the  daj  on  which  the  petition  was  presented  to  the  Court,  and  con- 
sequentlj  too  late.    Henderson  v.  Lang,  3d  July  1821,  1  S.  9!). 
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P.  FroMr,  for  the  complainers,  answered  that  the  petition  had  been  lodged  -^^^^^  ^2.  I853. 
on  the  12th  November,  and  might  have  appeared  in  the  single  bills  earlier      Wy^^ 
than  the  16th.    The  delay  was,  therefore,  not  the  fault  of  the  eomplainer8.Kiddi7.TouDg, 
Gonnel  on  Election  Law,  p.  373 ;  Douglas^  24th  June  1829,  F.  C.  ^^' 

Replied  that  the  risk  might  have  been  obviated  by  lodging  the  complaint 
on  either  of  the  two  box  days  which  intervened  between  the  election  and  the 
meeting  of  the  Court.    Spters  v.  Buchanan^  25th  January  1823. 

The  Court  sustained  the  objection. 

Jardine^  Stodart,  and  Fraser,  W.S.,  Complainer^s  Agents. 

T.  and  R.  Landale,  S.S.C.,  Respondents'  Agents.  (W.  H.  T.) 


COUPAR  and  Others  v.  STEELE.  ^^    ^^j 

whatsoever — Astigneee, — ^Where  an  entaU  was  executed  in 
fiiTour  of  a  certain  teries  of  hein,  "  whom  failing,  to  my  own  nearest  lawfnl  heinand  assig- 
nees whatsoeTer,  the  eldest  heir-female  ezdadiog  heirs  portioners,"  &c., — Held,  That  the 
word  assignees  covered  the  assignees  of  heirs  whatsoerer,  as  well  as  the  assignees  of  the  en- 
taQer,  and  that  when  this  danse  came  into  operation  that  the  entail  was  at  an  end. 

This  was  an  action  of  declarator  at  the  instance  of  the  trustee  on  the  seques- .    T)ivi.ioTi 
trated  estate  of  the  deceased  Alexander  Coupar,  sometime  shoemaker  in  St^  .   ..  .^.^ 
Andrews,  thereafter  residing  in  For&r,  and  was  brought  for  the  purpose  of      ^^.J.^/ 
having  it  declared,  that  certain  property  to  which  Coupar  had  succeeded  in  Conpar,  &c.,  v. 
virtue  of  an  entail,  is  subject  to  his  debts,  deeds,  and  obligations,  and  that  Steele, 
therefore  the  trustee  on  his  sequestrated  estate  is  entitled  to  sell  and  dispose 
of  it  By  this  disposition  and  deed  of  entail,  the  late  Alexander  Coupar,  wright 
and  carpenter  in  St  Andrews,  *^  gave,  granted,  and  disponed,  to  and  in  &vour 
of  himself  and  the  heirs  male  or  female  that  might  be  lawfully  procreated  of 
my  body,  whom  failing,  to  Alexander  Coupar,  junior,  son  of  Alexander  Cou- 
par, shoemaker  in  St  Andrews,  my  nephew,  and  the  heirs  male  of  the  body 
of  the  said  Alexander  Coupar,  junior,  whom  failing,  to  the  heirs  male  of  the 
body  of  the  sud  Alexander  Coupar,  my  nephew,  whom  failing,  to  David 
Coupar,  shoemaker  in  St  Andrews,  my  nephew,  and  the  heirs  male  of  his 
body,  whom  foiling,  to  my  own  nearest  lawful  heirs  and  assignees  whatsoever, 
the  eldest  heir  female  excluding  heirs  portionei*s,  and  succeeding  always  with- 
out divifflon  throughout  the  whole  female  course  of  succession." 

Alexander  Coupar,  the  granter  of  the  entail,  died  in  March  1838  without 
issue  of  his  body.  Alexander  Coupar,  junior,  his  grand-nephew,  the  first 
substitute  therein  mentioned,  after  having  completed  his  title  as  heir  of  entail 
died  a  bankrupt  in  August  1850  without  issue  of  his  body.  He  was  prede- 
ceased by  his  father,  Alexander  Coupar,  senior,  the  second  tummatm  substi- 
ttttCy  who  had  no  male  issue  besides  the  bankrupt,  and  also  by  David  Coupar 
the  third  nonwuUim  substitute,  who  died  without  male  issue.  The  pursuer, 
therefore,  pleaded,  that  Alexander  Coupar,  the  bankrupt,  having  been  the 
last  heir  of  entail  under  the  deed  of  entail,  and  having  died  without  issue,  his 
right  was  not  subject  to  any  of  the  conditions  or  fetters  •of  the  entail ;  and  the 
property  was  therefore  liable  for  his  debts. 

llie  defenders  are  the  sisters  german,  and  nearest  and  lawful  heirs  of  Alexan- 
der Coupar,  junior,  the  bankrupt,  and  also  the  nearest  and  lawful  heirs  of  the 
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Feb.  15. 1858.  entailer.    Thej  pleaded  that  Alexander  Coupar  had  no  right  to  the  lands  in 
'^^v^*'      question,  except  under  the  fetters  of  a  strict  entail,  and  that  the  defender, 

Coopar,  Ac,  v.  fjQJjei  Coupar,  is  entitled  to  succeed  as  heiress  of  entail  to  the  lands  in  ques- 
tion, without  division,  in  virtue  of  the  destination  contained  in  the  deed  of  en- 
tail, heirs  portioners  being  excluded. 

The  Lord  Ordinary,  (Rutherfurd),  repelled  the  defences,  and  declared 
against  the  defenders  in  terms  of  the  libel,  and  he  added  a  note,  in  which  he 
stated  that  "  he  could  have  no  doubt  in  this  case  had  it  stood  upon  the  elder 
authorities ;  but  the  recent  decision  of  Gordon  v.  Mosse^  19th  December  1851, 
rules  the  present,  and  he  need  not  repeat  here  the  grounds  of  that  judgment, 
in  which  he  entirely  concurs,  and  of  which  the  application  is  obvious.  The 
distinction  founded  on  the  expression  which  here  occurred^  his  own  nearest 
lawful  heirs  whatsoever,  and  their  &«»ignees — the  word  '  their,'  not  occurring 
in  this  instance,  seems  quite  insufficient  to  support  the  defences.  The  effect 
of  the  word  '  assignees,'  cannot  be  limited  to  the  assignees  of  the  entailer, 
and  for  the  purpose  of  enforcing  fetters.^' 

Against  this  interlocutor,  the  defenders  reckdmed. 

N,  C,  CamphelU  and  0.  O.  Bell,  for  the  reclaimers,  referred  to  Gordon  v. 
Mosse,  supra;  Leslie,  M.  15,358,  1710 ;  Hendm  v.  Watty  10  S.  644, 13th  June 
1832 ;  Farquar,  1  D.  B.  M.  121,  29th  Nov.  1838  ;  Craig  v.  M'CuUochj  1  D. 
B.  M.  545,  21st  Feb.  1839  ;  Stirling  v.  Drummand  and  Others^  25th  Maj  1845, 
7  D.  B.  M.  651. 

Patton  was  for  the  respondent. 

The  Lord  Pbesident.  I  think  that  the  construction  of  the  Lord  Ordinary 
is  the  right  one.  The  broad  question  here  is  in  reference  to  the  concluding 
destination,  <*  whom  failing,  to  my  own  nearest  lawful  heirs  and  assignees 
whatsoever,  &c."  Now  I  think,  that  although  there  is  room  for  some  distinc- 
tion between  this  case  and  the  case  of  Gordon,  yet  I  think  the  word  assignees 
does  cover  the  assignees  of  heirs  whatsoever,  as  well  as  the  assignees  of  the 
entailer ;  and  when  you  put  it  in  that  position,  that  is  the  termination  of  the 
entail.  That  is  the  principle  of  the  decisions  in  the  various  cases  referred  to. 
No  doubt  there  b  another  matter  referred  to  in  these  cases,  viz.,  that  where 
there  is  no  exclusion  of  heirs-female  that  will  indicate  the  termination  of  the 
entail.  But  while  the  presence  of  heirs  portioners  indicates  the  absence  of  an 
entail,  the  absence  of  heirs  portioners  does  not  necessarily  indicate  the  pre- 
sence of  an  entail.  I  think  there  is  no  real  distinction  between  this  case  and 
the  case  of  Gordon. 

Lord  Fullerton.  I  agree,  and  I  think  it  is  fortunate  that  a  case  of  this 
kind  has  occurred,  for  it  enables  the  Court  to  settle  finally  what  has  been 
settled  speculatively  before.  I  think  the  general  principle  is  quite  clear  here, 
that  when  a  party  making  an  entail  executes  a  disposition  of  land  to  a  certain 
series  of  heirs,  and  then  concludes  with  the  provision,  '^  whom  failing,  to  my 
nearest  lawful  heirs  and  assignees  whatsoever,"  the  principle  is,  that  the  entail 
is  at  an  end  when  that  provision  comes  into  operation.  If  that  be  the  case, 
and  I  think  it  is  a  sound  and  safe  view,  it  is  quite  impossible  to  hold  that  an 
entail  can  be  set  up  merely  by  the  insertion  of  an  exclusion  of  heirs  portioners. 
It  is  clear  that  the  entail  is  at  an  end.    It  would  be  most  extraordinary  if 
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it  were  not  so,  for  it  might  extend  to  assigoees  as  well  as  to  heirs  whatsoever.  ^^^  ^5  1^-3 
I  hold  bj  the  old  rale  that  this  tenninatiDg  clause  is  intended  for  a  different       '^•'y^^ 
purpose  than  renewing  the  entail.  Conpar,  &c.,  v. 

Lord  CvKiNOHAifE.  On  the  merits  of  the  question  under  review,  I  should  ^^^^ 
jkoi  have  any  doubt  of  it,  if  the  destination  had  occurred  in  a  settlement  of  a 
landed  estate  of  the  highest  value.  It  is  ruled  by  the  decision  in  the  case  of 
Masae.  No  doubt  in  the  title  there,  the  devolution  was  to  ^^  heirs  whatsoever 
of  the  granter,  and  their  assignees,"  with  an  exclusion  of  heirs  portioners, 
while  here  it  is  to  ''  heirs  whatsoever  and  assignees,"  ue.^  the  eldest  heir  por- 
tioner  may  assign,  just  as  all  the  heirs  portioners,  if  they  had  not  been  ex- 
cluded, might  have  assigned.  In  either  way  the  entail  is  destroyed  on  the 
failure  of  the  penult  substitute.  The  possibility  of  that  result  extinguishes 
the  entail,  just  as  much  as  the  susceptibility  of  division  by  two  or  more 
heirs  portioners  when  they  are  not  excluded.  And  according  to  the  decision 
of  the  well  known  case  of  Calzeanj  the  last  special  substitute  in  the  destination 
has  right  to  dispose  of  the  estate  as  in  fee-simple. 

LoBD  Itobt  concurred. 

The  CouBT  ^*  Refuse  the  prayer  of  the  reclaiming  note,  and  adhere  to  the 
interlocutor  of  the  Lord  Ordinary  reclaimed  against :  Find  the  pursuer  en- 
titled to  additional  expenses,"  &c. 

Graham  and  Webster^  W.S.,  Agents  for  the  Pursuers. 

George  Smithy  S.S.C.,  Agent  for  Defender.  (J.  S.  M.) 


LAWSON  V.  JOPP.  No.  1 1 8. 

Inqfritonment — SmaU  Debt  Impri$<ntment  Act,  5cmdB  WilL  IV.  c.  70 — Salmon  Fishing 
Act,  9  Geo.  IV,  c.  89. — Imprisoninent  for  offences  against  the  Salmon  Fishing  Act,  though 
in  respect  of  a  fine  under  L.8 : 6 : 8,  is  not  illegal  under  the  Small  Debt  Imprisonment  Act. 

Jopp,  who  is  clerk  to  the  proprietors  of  salmon  fishings  on  the  Dee,  pre-  ist  Division, 
sented  a  petition  and  complaint  to  the  Sheriff,  under  the  Act  9  Geo.  IV.  c.  Feb.  16.  1858. 
d9,  sec  8  and  9,  against  Lawson,  for  having  a  boat,  &c.,  at  the  fishing-place       ^-^^r^*" 
in  close  time.    Evidence  being  led,  the  Sheriff  pronounced  an  interlocutor,  j^pp 
finding  the  complaint  proven,  and  that  the  defender  had  incurred  the  penalty 
provided  by  section  8  of  the  statute ;  modifying  the  same  to  L.2,  with  L.4, 
13s.  6d.  of  expenses  of  process,  besides  dues  of  extract;  ''  and  failing  payment 
of  the  said  penalty  and  expenses  within  fourteen  days  from  this  date,  grants 
warrant,  in  terms  of  section  9th  of  said  statute,  for  the  recovery  thereof  by 
poinding  and  imprisonment  in  the  prison  of  Stonehaven,  hereby  limiting  the 
period  of  imprisonment  to  the  space  of  one  calendar  month  fi*om  the  date  of 
commitment." 

Lawson  appealed  from  this  interlocutor  to  the  Circuit  Court  of  Justiciary 
at  the  Aberdeen  circuit,  and  it  was  certified  to  the  Court  of  Session. 

John  Lorimer^  and  Moirj  for  the  appellant,  contended  that  the  penalty  being 
only  between  L.6  and  L.7,  imprisonment  for  it  was  illegal,  under  the  Small 
Debt  Imprisonment  Act,  6  and  6  Will.  IV.  c.  70,  which  enacts,  that  "  it  shall 
not  be  lawful  to  imprison  any  person  or  persons  on  account  of  any  civil  debt, 
which  shall  not  exceed  the  sum  of  L.8 :  6  :  8  sterling,  exclusive  of  interest  and 
expense  thereon." 
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Feb.  16. 1858.     ^7  ^^  ^^^  section  of  the  Salmon  Fishing  Act,  under  which  the  complaint 
'^'^^f^^      had  been  laid,  the  imprisonment  was  not  for  punishment  but  for  the  recovery 

Lawson  v,  ^f  jh^  penalty.  That  penalty  was  a  civU  debt.  There  were  two  kinds  of 
penalties  ;  a  penalty  for  a  malum  in  se  was  a  cnminal  debt,  but  when  merely 
for  a  malum  prohibitum  it  was  dvU  debt,  like  any  other ;  M^DoncUd  v.  Or^, 
17th  Feb.  1844,  U.  Brown,  107;  Philipaj  iz.  D.  318;  Rdbertaany.  Magis- 
trates ofAberdeeny  ]  6th  Feb.  1837.  The  offence  in  the  present  case  was  cer* 
tainly  not  a  meUttm  m  m,  it  was  not  even  poaching,  but  merely  neglecting  to 
remove  a  boat  in  close  time.  The  penalty  being  therefore  merely  a  civil 
del^t,  came  clearly  under  the  Small  Debt  Imprisonment  Act  No  doubt,  cer- 
tain exceptions  were  there  made ;  (sec.  5)  ^*  Nothing  in  this  Act  shall  affect 
obligations  ad  facta  proBstandOf  or  the  right  of  his  Majesty  or  his  officers,  or 
the  fiscals  of  Courts  of  law,  or  others,  to  imprison  as  formerly  on  account  of 
taxes  or  penalties  due  to  the  revenue,  or  on  account  of  any  fines  or  for- 
feitures imposed,  or  hereafter  to  be  imposed,  by  law,"  &e.  All  these  ex- 
ceptions were  plainly  things  partaking  of  a  criminal  nature,  or  at  least 
were  penalties  exacted  at  the  instance  of  the  Crown,  either  directly  or 
substantially.  Here  the  Crown  had  no  interest ;  the  respondent  sued  under 
the  statute,  and  the  penalty  went  to  the  informer.  At  all  events,  the  ex- 
penses of  process,  which  constituted  the  larger  part  of  the  sum,  were  only  a 
civil  debt. 

Miller,  for  the  respondent,  maintained,  that  this  and  all  similar  penalties 
evidently  feU  under  the  exceptions  in  the  Small  Debt  Imprisonment  Act.  If 
imprisonment  for  such  were  incompetent,  the  penalties  under  this  and  innu- 
merable other  statutes  could  never  be  recovered  at  alL 

The  Lord  President.  The  question  relates  to  the  whole  scope  of  the  Act 
5  and  6  Will.  IV.,  c.  70.  The  words  "  on  account  of  any  civil  debt"  plainly 
are  intended  to  exclude  pecuniary  mulcts,  or  fines  inflicted  by  way  of  punii^- 
ment,  fines  in  modum  pomae.  The  word  "  civil"  is  taxative,  the  use  of  it 
implying  that  there  may  be  other  sums  under  £8:6:8,  which  may  in  a  sense 
be  called  debts,  but  cannot  properly  be  called  civil  debts.  The  exception  of 
debts  due  under  contracts  made  before  the  passing  of  the  Act,  in  regard  to 
which  imprisonment  is  permitted  within  four  years  after  it  comes  into  play, 
affords  a  strong  indication  of  the  class  of  debts  to  which  it  is  intended  to  apply. 
The  statute  is  no  doubt  remedial,  and  as  such,  entitled  to  a  liberal  construction, 
but  not  BO  as  to  embrace  matters  different  in  kind.  The  evil  to  l)e  remedied 
is  set  forth  in  the  preamble,  which  refers  to  a  report  by  commissioners,  by 
which  it  appears  that  great  hardships  were  suffered  by  poor  persons  in  con- 
sequence of  imprisonment  for  civil  debts  of  small  amount,  **  and  whereas  it  is 
expedient  that  a  remedy  be  provided,"  &c.  I  consider  it  quite  competent  to 
look  to  that  report,  in  order  to  solve  any  doubts  which  may  exist  as  to  the 
class  of  debts  intended.  I  there  find  no  mention  whatever  of  fines  in  modum 
pcmae  ;  on  the  contrary,  it  gives  the  statistics  of  the  debts  which  it  refers  to 
as  civil  debts,  and  classifies  them  in  such  a  manner  as  to  exclude  ail  fines  for 
delinquencies.  Imprisonment  for  the  latter  can  endure  only  a  limited  time, 
while  that  for  proper  civil  debts  may  depend  on  the  obstinacy  or  malevolence 
of  a  creditor.     The  second  section  also  throws  some  light ;  it  mentions  debts 
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in  virtae  of  ^^  letters  of  caption,  act  of  warding,  decree  of  small  debt  Court,  Feb.  16. 18' 3. 
or  other  warrant,"  all  plainly  applicable  to  civil  debts  alone.  _    "^"^^"^ 

From  this  analysis,  I  think  it  tolerably  clear  that  fines  for  crimes  properly  jopp. 
80  called,  are  not  included  in  the  statute.  But  there  is  an  intermediate  class 
of  penalties  for  acts  which  are  prohibited  by  law,  though  not  properly  criminal, 
or  at  least  not  of  a  very  heinous  nature,  about  which  there  might  have  been 
some  doubt.  This  doubt  the  5th  section  is  intended  to  set  at  rest.  The  only 
remaining  question  is,  to  which  of  the  three  classes  the  present  case  belongs. 
It  is  certainly  not  a  debt  arising  from  any  contract,  or  civil  transaction,  or 
obligation,  in  the  ordinary  course  of  business.  Neither  is  it  an  award  for  repara- 
tion or  damages  on  account  of  injury.  It  is  a  fine,  forfeiture,  or  penalty  im- 
posed by  law  for  the  contravention  of  a  public  act  passed  on  grounds  of  pnblio 
expediency  for  the  preservation  of  the  breed  of  salmon,  which  has  long  been 
r^arded  as  of  public  importance  to  Scotland.  The  thing  done  was  a  malum 
proktbitum  only,  but  still  a  malum  which  draws  after  it  a  fine  with  summary 
imprisonment  in  the  event  of  non-payment ;  plainly  a  penalty  or  punishment 
for  the  transgression.  It  is  said  to  be  different  from  a  criminal  prosecution, 
in  so  far  as  it  is  recoverable  by  any  person  prosecuting,  instead  of  the  public 
prosecutor.  But,  valuable  as  is  our  institution  of  a  public  prosecutor  in  Scot- 
land, it  is  still  competent  for  the  private  party,  with  his  concurrence,  to  pro- 
secute in  his  own  name ;  and  though  we  have  no  actio  popularis  at  common 
law,  yet  the  omnipotence  of  statute  may  create  it  in  particular  cases,  as  in  the 
present.  The  instance,  therefore,  in  this  class  of  cases  seems  to  me  to  distin- 
guish it  much  more  from  ciinl  debts  than  from  criminal  fines.  It  is  not  a 
creditor  who  prosecutes ;  he  cannot  discharge  it  without  prosecution  ;  it  can- 
not be  insisted  in  against  the  defender's  heirs ;  it  cannot  be  recovered  in  the 
same  manner  as  civil  debts.  It  is  said  that  the  imprisonment  is  not  part  of 
the  punishment,  but  only  the  machinery  by  which  it  is  to  be  recovered,  but  I 
cannot  attach  much  weight  to  this  view.  Both  are  parts  of  the  punishment 
and  m  arhitrio  of  the  judge.  The  only  case  alluded  to  which  I  think  necessary 
to  advert  to,  is  that  of  Robertson,  16th  February  1837.  It  was  there  found 
that  a  prisoner  under  this  very  Fishery  Act  was  entitled  to  aliment.  But  it 
does  not  follow  that  the  scope  of  the  Act  abolishing  imprisonments  for  small 
debts  is  co-extensive  with  the  Act  1696.  The  evil  to  be  remedied  was  not 
the  same  in  the  two  statutes. 

Finally,  I  do  not  see  any  reason  for  drawing  a  distinction  between  the 
original  fine  and  the  expenses.  Both  are  statutory  consequences  of  the  trans^ 
gression. 

The  other  Judges  concurred. 

The  Court  therefore,  "dismiss  the  appeal." 

Jopp,  and  Johnstone^  W.S.,  Appellant's  Agents. 

/.  Mason,  S.S.C,  B:espondent's  Agent.  (W,  II.  T.) 

HAY  V,  JACK  and  Others.  jj     ^io 

Parochial  relUf— Act  8  and  9  Vxct.^  c.  83— iVb/irc— Mora— jEgjeJWM.—lst,  A  parish  gare 
interim  aliment  to  a  pauper  for  seven  years,  before  the  statutory  notice  was  giren  to  the 
parish  ultimately  found  liahle,  the  new  Act  requiring  the  notice  having  been  passed  two 
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years  after  the  aliment  commenced : — ffdd,  That  there  was  mora  daring  the  whole  period, 
and  that  no  repetition  was  due  of  sums  paid  hefore  the  notice.    2d>  A  parish  sued  three 
others  alteniatively,  concluding  that  one  or  other  was  liable  i—Held^  That  the  unsuccessful 
defender  was  not  liable  in  relief  to  the  pursuer,  of  the  expenses  of  the  two  who  were  as- 
soilzied. 
2d  Division.        Rebecca  Turpie,  widow  of  John  Watt,  and  her  children,  came  to  reside  in 
Feb.  16. 1858.  Edinburgh  in  1842,  and  in  April  1843,  began  to  receive  parochial  relieffrom 
'^^^'"^      the  City  parish,  which  was  continued  to  August  1850.     The.  inspector  for 
Hay  t?.  Jack,  ^^^  ^^[j^  of  Edinburgh,  the  pursuer,  applied  for  relief  of  their  advances,  to 
the  parish  of  Ayr,  on  the  ground  of  its  being  the  settlement  of  both,  and  resi- 
dence of  the  pauper's  late  husband.     Ayr  refused,  and  referred  the  pursuer  to 
the  parish  of  St  Cuthberts,  where,  they  alleged,  the  husband  had  acquired  an 
industrial  settlement  after  leaving  Ayr  in  1825.     St  Cuthberts,  in  their  turn, 
referred  to  the  parish  of  Dundee,  on  the  ground  of  residence  there  for  three 
years  previous  to  1839.     Some  communications  had  been  made  by  the  pur- 
suer's predecessor  to  that  parish  in  1843,  but  they  ended  in  nothing,  and  the 
statutory  notice  of  the  claim  was  not  given  till  the  19th  February  1850.    The 
inspector  for  Dundee  denied  the  alleged  residence,  and  the  pursuer  then  raised 
the  present  action  against  all  the  three  parishes,  concluding  for  relief  against 

one  or  other  of  them. 

The  defenders  pleaded  as  above  mentioned,  and  the  parish  of  Dundee,  in 
addition  to  the  general  denial  of  residence,  maintained  the  plea  of  mora^  and 
that  even  if  residence  should  be  proved,  they  were  liable  for  relief  only  since 
the  date  of  the  notice  sent  by  the  pursuer.  The  pursuer  replied,  that  the  re- 
lief having  begun  before  the  passing  of  the  present  poor  law  no  notice  was 

required. 

A  proof  having  been  taken,  the  Lord  Ordinary,  (Cowan),  found  the  requi- 
site residence  in  Dundee  proved,  and  the  parish  liable  for  the  whole  sum 
claimed ;  repelling  the  defences  of  mora^  and  of  want  of  notice ;  assoihsied 
the  other  defenders,  and  found  them  entitled  to  expenses.  Found  the  parish 
of  Dundee  liable  in  expenses  to  the  pursuer,  and  in  relief  of  the  expenses  found 
due  to  the  other  defenders,  subject  to  modification. 

The  parish  of  Dundee  reclaimed,  for  whom  Mohr^  who  confined  his  argu- 
ment to  the  pleas  of  mora  and  want  of  notice,  and  to  the  question  of  the  ex- 
penses found  due  to  the  other  defenders.    Hay  v.  Knox^  20th  June  1850. 

A,  R.  Clarke  and  T.  Mackenzie,  for  the  pursuer ;  Mtare  for  the  parish  of  Ayr ; 
and  Donaldson  for  St  Cuthberts. 

The  Lord  Justicb-Clbrk.  There  seems  to  me  to  have  been  no  notice 
given  before  February  1850.  There  was  therefore  mora  from  1843  down- 
wards, which  saves  lUl  questions  of  the  difference  of  position  before  and  after 
the  Act  of  1845.  The  pursuer  is  not  entitled  to  accumulate  arrears  and  then 
come  upon  the  defender,  who  knows  nothing  of  the  matter.  It  is  a  hardship 
to  the  rate  payers  of  one  year  to  make  them  liable  for  the  paupers  of  so  many 
former  years.  As  to  the  expenses,  the  pursuer  might  have  thrown  the  bur- 
den of  investigation  on  the  parish  of  Ayr,  but  did  not  do  so,  and  I  cannot  see 
that  we  are  going  against  any  general  rule  in  finding  that  the  parish  of  Dun- 
dee is  not  liable  for  the  expenses  of  the  other  defenders. 

Their  Lordships  concurred,  Lord  Murray  expressing  some  doubts  on  the 
question  of  expenses. 
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The  CouKT  "  alter  the  interlocutor  in  so  far  as  it  sustains  (he  claim  of  re-  Feb.  16. 1868. 
lief  at  the  instance  of  the  parish  of  Edinburgh,  frona  the  year  1843  ;  find  thatg^^^  ^  j^^ 
Id  the  ciroumstances  of  the  case,  the  claim  of  relief  cannot  be  carried  farther  &c. 
back  than  the  19th  day  of  February  1850  ;  therefore,  recall  the  decerniture 
in  the  interlocutor  for  the  fall  sum  claimed  ;  quoad  uUrOj  adhere,  and,  of  new, 
find  and  declare  in  terms  of  the  conclusions  of  the  libel,  from  and  after  the 
said  19th  day  of  July  1850,  and,  of  new,  decern  against  the  reclaimer  for  the 
sum  of  £2  :  5 :  5,  with  interest  from  the  1st  day  of  August  1850 ;  and,  £9U*ther, 
alter  the  interlocutor  so  far  as  it  finds  that  the  reclaimer,  Henry  Jack,  as  in- 
spector of  the  poor  of  the  parish  of  Dundee,  must  free  , and  relieve  the  pur- 
suer of  the  expenses,  or  any  part  thereof,  found  due  by  liim  to  the  inspectors 
for  the  parishes  of  Ayr  and  St  Cuthberts,  but,  of  new,  find  the  said  Henry 
Jack  liable  in  expenses  to  the  pursuer  up  to  the  date  of  the  Lord  Ordinary's 
interlocator,  inclusive,  under  modification/' 

J.  Morgan,  S.8.C.,  Agent  for  Pursaer. 

J.  R.  Stodart,  W.S.,  Agent  for  St  Cuthberts. 

Patrick^  3VEwen,  and  Garment,  Agents  for  Ayr. 

/.  Murdodi,  W.S.,  Agent  for  Dundee.  (W.  H.  T.) 


The  CALEDONIAN  RAILWAY  COMPANY  v.  OGILVY.  No.  120. 

8  VicU  c  19 — Jjxnd$  Clauses  Act,  jr. — Damages — Amenitjf'^Level  Crossing^^Verdict  of 
Jtay^ Reduction, — A  railway  company  was  empowered  to  cross  certain  roads  on  the  level. 
The  proprietor  of  lands  through  which  the  railway  passed,  and  two  portions  of  which  lands 
were  connected  by  a  statute  labour  road  which  the  railway  crossed  on  the  level  near  the  ap- 
proach to  the  dwelling-house,  claimed  damages  against  the  railway  company  for  injury  to 
the  place  as  a  residence  and  deterioration  to  the  amenity.  This  claim  went  to  a  jury,  who 
flostained  it.  A  reduction  of  this  verdict  was  brought  by  the  railway  company  on  the 
ground  that  it  was  ultra  vires  of  the  jury  to  award  damage  on  account  of  a  level  crossing 
of  a  parish  road : — Held,  that  the  railway  statute  providing  for  damage  *'  injuriously 
affecting^  lands,  included  damage  such  as  that  claimed,  and  that  the  propriet-or  having  satis- 
fied the  jury  that  damage  had  been  sustained  hy  him,  their  verdict  was  not  reducible. 

This  was  a  reduction  of  the  verdict  of  a  jury,  and  judgment  of  the  SherifiTist  IX^sion. 
following  thereon,  pronounced  in  July  last,  in  a  trial  between  the  railway  peb.  17. 1853. 
company  and  the  defender.     The  ground  of  the  reduction — which  was  brought      ^«-v^-^ 
by  the  railway  company — mainly  was,  that  it  was  ultra  vires  of  the  jury  to  Caledonian 
award  compensation  for  a  level  crossing  on  a  statute  labour  road  connecting  q^Vy  '  ''* 
two  portions  of  the  defender's  estate,  and  forming  the  approach  to  the  de- 
fender's residence. 

The  Caledonian  Railway  passes  through  a  small  portion  of  the  defender's 
estate.  The  powers  for  constructing  the  railway  were  conferred  upon  the 
usual  condition  of  satisfying  the  claims  of  proprietors,  for  the  value  of  land 
taken,  and  damage  done  to  their  properties,  in  terms  of  the  provisions  of  the 
Lands  Clauses  Consolidation  (Scotland)  Act,  1845,  which  was  held  as  incor- 
porated with  the  special  Act,  constituting  and  empowering  the  railway  com- 
pany, llie  railway  company  were  also  authorised  to  cross  certain  roads  on 
the  surface,  and  amongst  others  the  statute  labour  road  in  question.  The 
most  important  enactments  bearing  in  the  present  case,  were  as  follows : — 

By  the  61st  section  of  the  8th  Victoria,  cap.  19,  it  is  enacted  that  in  esti- 
mating the  purchase-money  to  be  paid  by  the  promoters  of  the  undertaking, 
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Feb.  17. 1853.1'egard  shall  be  had  not  ouly  to  the  value  of  the  laud  to  be  taken,  bat  also  to 
'^'^^y^^     the  "  damage,  if  anj,  to  be  sustained  by  the  owner  of  the  lands  taken  from 
Caledonian     the  Other  lands  of  such  owner,  or  otherwise  injuriously  afiecting  such  lands, 
Ogilvy.     *     hy  the  exercise  of  the  powers  of  the  Special  Act."    By  the  48th  section  of 
the  same  Act,  which  regulates  the  proceedings  before  the  jury,  and  their  duty 
upon  the  inquiry,  it  is  enacted  "  That  the  jury  shall  deliver  their  verdict  by 
a  majority  of  their  number,  separately  for  the  sum  of  money  to  be  paid  for  the 
purchase  of  the  lands  required  for  the  works,  or  of  any  interest  therein  be- 
longing to  the  party  with  whom  the  question  of  disputed  compensation  shall 
have  arisen,  or  which,  under  the  provisions  herein  contained,  such  party  is 
entitled  to  sell  or  convey,  and  for  the  sum  of  money  to  be  paid  by  way  of 
compensation  for  the  damage,  if  any,  to  be  sustained  by  the  owner  of  the 
lands,  by  reason  of  severing  of  the  lands  taken  from  the  other  lands  of  such 
owner,  or  otherwise  injuriously  affecting  such  lands,  by  the  exercise  of  the 
powers  of  this  or  the  Special  Act,  or  any  Act  incorporated  therewith." 

The  usual  statutory  notices  having  been  given  by  the  company  to  the  de- 
fender, with  a  view  to  acquiring  the  portion  of  ground  belonging  to  him 
necessary  for  the  formation  of  the  line,  and  to  an  ascertainment  of  the  value 
of  the  ground,  so  to  be  taken,  and  the  damages  done  by  the  construction  of 
the  railway  thereon,  the  defender  made  a  claim  of  £2716,  158.  against  the 
company,  in  which,  among  other  items,  he  claimed  '*  for  very  material  injury 
done  to  the  place  as  a  residence^  and  deterioration  to  the  amenity,  and  value 
of  the  house  and  policy  by  the  railway  crossing  the  approach  to  the  lodge, 
and  gate  on  the  levely  immediately  in  front  of  and  within  a  few  yards  of  the 
gate,  whereby  the  free  and  open  communication  with  the  high  road  at  a  very 
short  distance,  is  cut  off,  and  all  access  prevented  without  a  constant  liability 
to  very  great  inconvenience,  interruption  and  delay,"  &c.  The  pursuers  re- 
fused to  admit  this  claim ;  and  after  a  reference  to  arbiters,  which  became 
abortive,  a  claim  was  made  by  the  defender  upon  the  company,  intimating  that 
the  compensation  claimed  by  him,  amounted  to  £2500,  and  in  the  event  of 
the  company  declining  to  pay  that  sum,  demanding  that  the  case  should  be 
brought  before  a  jury.  A  counter  notice  was  served  upon  the  defender  mak- 
ing a  offer  of  £850,  in  full  of  his  claim,  which  was  refused.  The  daim  was 
accordingly  sent  to  a  jury  in  July  last,  and  a  verdict  returned  for  the  de- 
fender, finding,  intei'  alia,  "  for  severance  and  level  crossing  of  the  parish  road, 
the  sum  of  £560  sterling,''  and  thercafler  the  Sheriff's  judgment  was  pro- 
nounced, approving  of  the  verdict,  and  decerning  in  terms  thereof,  *'  and  in 
respect,  the  sum  awarded  by  the  jury  exceeds  in  amount  the  sum  tendered  by 
the  railway  company,  finds  the  claimant,  Mr  Ogilvy,  entitled  "  to  expenses 
in  terms  of  the  Act,"  <&c.  No  objection  was  taken  by  the  railway  company 
at  the  triah,  that  it  was  ultra  vires  of  the  Court  to  entertain  the  claim,  nor  was 
any  protest  tendered  by  them  against  the  Sheriff  following  up  the  verdict, 
by  pronouncing  judgment  in  terras  of  it. 

The  railway  company  now  pleaded  that  in  so  far  as  the  jury  found  the  de- 
fender entitled  to  damages  on  account  of  the  level  crossing  of  the  parish  roadj 
the  verdict  was  ultra  vires,  inept,  and  null.  They  had  no  power  under  the  Act 
of  Parliament  under  which  the  inquiry  took  place,  to  give  damages  on  any 
such  ground,  and  {licTcfore  the  verdict  is  reducible,  and  ought  to  be  sot  aside. 
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The  defender  pleaded  that  this  action  of  reduction  is  incompetent.    There  is^^eb.  17.  1853. 
no  proYision  in  the  Acts  for  a  review  of  a  verdict  and  judgment  of  the  Sheriff    .""T^^ 
following  thereon,  which  are  final  and  conclusive  as  in  criminal  matters,  and  j^^y  Qq  ^ 
cannot  be  set  aside.     He  also  pleaded  that  the  review  of  the  proceedings  be-  Ogilvy. 
fore  the  Sheriff  Court,  in  cases  of  compensation  for  injury  done  to  property, 
is  excluded  by  statute ;  and  he  founded  upon  homologation  by  the  company, 
«nd  their  having  taken  no  exception  at  the  trial,  and  also  upon  the  incompe- 
tency of  reducing  the  verdict  in  part. 

The  Lord  Ordinary  (Wood),  sustained  the  defences,  and  assoilzied  the  de- 
fender from  the  conclusions  of  the  action,  and  found  the  pursuer  liable  in  ex- 
penses ;  said  his  Lordship  stated  in  a  note  appended  to  his  interlocutor  as  the 
ground  of  his  judgment,  that  '^  although  the  circumstances  of  this  case  may 
not  be  identical  with  those  of  the  Scottish  Central  Eailway  Company  v.  the 
Patron  and  Master  of  Cowan^a  Hospital^  Stirling,  12th  June  1850,  12  D.  999, 
the  Lord  Ordinary  is  unable  to  see  that  there  is  any  such  difference  as  would 
warrant  the  rejection  here,  of  the  principle  which  was  there  recognised,  and 
adopted  by  the  Court  in  the  judgment  which  they  pronounced.^'  ^ 

Against  this  interlocutor  the  railway  company  reclaimed. 

PaUoHy  and  the  Dean  of  Faculty,  for  the  reclaimers,  referred  to  Queen  v. 
Eastern  Counties  Railway,  2  Adolph.  and  Ellis,  New  Q.B.  Reports,  p.  347 ; 
the  King  v.  Bristol  Dock  Company,  12  East.  p.  428 ;  the  King  v.  London 
Dock  Company,  5  Adolph.  and  Ellis,  Old  Series,  p.  165  ;  London,  and  North 
Western  Eailway  Company,  May  1844,  5  Railway  Cases,  716  ;  East  and  West 
India  Dock  Company  v.  Genlley,  6  Railway  Cases,  371. 

Sandford,  and  Deas,  for  the  respondent.  The  question  is,  what  is  the  mean- 
ing of  the  words  '*  injuriously  affected,"  under  sec.  61  of  Lands  Clauses  Act. 
Staffordshirt  Railway  Company  v.  Hall,  6  Railway  Cases,  689  ;  8  and  9  VicL 
c.  33,  sec.  2  and  6. 

LoKD  FuLLERTON.  It  sccms  to  mc  that  the  interlocutor  of  the  Lord  Ordi- 
nary is  right.  I  can  see  no  distinction  between  this  case  and  the  case  of 
Cowan's  Hospital,  except  in  one  matter,  which  is  rather  favourable  to  the 
defender  in  the  present  case.  Here  the  defender  has  convinced  the  jury  that 
his  lands  have  sustained  injury  by  the  level  crossing, — a  point  which,  in  the 
case  of  CofwavLS  Hospital,  rested  merely  on  the  pursuer's  averment,  and  the 
expected  result  of  the  proof.  In  both  cases,  the  point  of  law  is  the  same,  viz., 
whether  the  clauses  of  the  statutes  do  cover  that  particular  ground  of  damage, 
which  was  the  same  in  both  cases, — that  created  by  the  level-crossing,  which, 
though  not  in  either  case  actually  touching  the  property  of  the  party  com- 
plaining, was  still  in  such  close  vicinity  as  materially  to  affect  most  injuriously 
the  property  of  that  party.  Now  I  really  can  see  no  good  reason  for  doubting 
that  these  clauses  are  broad  enough  to  include  that  damage.  Take  for  in- 
stance, sees.  61  and  48  of  8  Vict.  c.  19.  The  jury  have  foimd  that  the  level- 
crossing  does  injuriously  affect  the  other  lands  of  the  owners,  and  that  finding 
seems  quite  borne  out  by  the  evidence.  Upon  this  point  I  confess  I  did  not 
understand  the  distinction  taken  by  the  counsel  for  the  pursuer.  He  admit- 
ted that  these  parties  were  bound  to  make  good,  first,  the  value  of  the  lands 
actually  taken,  and,  secondly,  the  damiige  arising  from  the  other  lands  l)ehig 
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Feb.  17.  1868.uyuriousIy  affected  by  the  level-crossing;  but,  as  I  understood  it,  he  denied 
"^p^      that  the  depreciation  of  those  lands,  created  by  the  level-crossing,  was  an 
Rail.  Co.  V.     "  injurious  effect,"  according  to  the  proper  construction  of  the  statute,  and  con- 
Ogilvie.  tended  that  that  was  limited  to  some  physical  injury  done  to  the  remaining 

property,  as,  for  instance,  the  shutting  up  lights,  or  the  actual  destruction  of 
some  part  of  the  premises*     In  regard  to  the  English  Cases^  to  which  refer- 
ence was  made  in  support  of  this  distinction,  I  must  confess  my  inability  to 
comprehend  them.     They  rest  on  distinctions  in  English  practice,  of  which 
we  know  nothing,  and  from  which  we  can  draw  no  conclusions  in  construing 
the  words  of  a  statute.     How  can  it  be  doubted  that  lands  are  injuriously 
affected  by  an  operation  which  most  materially  diminishes  their  value.     In 
the  conclusion  contended  for,  on  the  part  of  the  pursuers,  it  seems  to  be  as- 
siuned  that  the  ground  of  a  claim  of  damages  is  not  the  injury  sustained  by 
the  proprietor,  but  the  supposed  suffering  of  the  lands  themselves  from  the 
physical  interference  with  their  form  and  substance.     This  does  appear  to  me 
to  be  a  most  preposterous  view,  and,  accordingly,  is  one  which  is  utterly  un- 
warranted by  the  terms  of  the  statute ;  according  to  them  the  compensation 
is  to  be  given,  not  for  any  phyacal  injury  to  the  remaining  lands,  but  for  the 
damage  to  be  mstained  hy  ike  oivner^  by  reason  of  severing  of  the  lands  taken 
from  the  other  lands  of  the  owner,  or  injuriously  affecting  such  lands  by  the 
exercise  of  the  power  of  the  statute,  &c.     Now,  what  is  the  injury  sustained 
by  the  owner  from  severance,  but  the  diminution  of  the  value  of  the  remain- 
ing lands,  in  consequence  of  their  total  separation  from  the  lands  with  which 
they  were  previously  connected ;  and  if  a  level-crossing  does  most  materially 
endanger  the  facilities  of  access,  that  is  evidently  an  injurious  effect,  to  a'cer- 
tain  extent,  of  precisely  the  same  kind  as  that  arising  from  severance,  and 
must  be  dealt  with  on  the  same  principle.     If  in  one  case,  as  well  as  the  other, 
the  remaining  lands  are  diminished  in  value,  that  is,  by  the  clear  terms  of  the 
statute,  a  ground  of  compensation  claimable  by  the  owner  of  the  lands,  taken 
as  an  effect  of  the  exercise  of  the  powers  conferred  on  the  promoters  of  the 
special  act.     On  these  grounds,  I  think  that  in  this  case  the  judgment  must 
be  in  favour  of  the  defender,  the  owner  of  the  lands,  as  it  was  in  the  former 
case  of  Cowan^s  Hospital. 

Lord  Coninghame.  I  do  not  consider  myself  at  liberty  now  to  adhere  to 
the  opinion  which  I  expressed  in  the  case  of  CowarCs  Hospital.  If  indeed  it 
had  been  thought  necessary  to  take  any  course  to  bring  Cowan's  case  and  the 
present  under  higher  review,  I  should  probably  have  adhered  to  the  opinion 
expressed  in  the  first  case,  but  when  the  question  comes  l)efore  the  same  Court 
who  decided  the  first  case,  I  cannot  repeat  the  opinion  which  was  over-ruled 
by  all  the  rest  of  my  brethren  in  the  Court. 

Lord  Ivory.  I  am  of  the  same  opinion.  I  have  not  considered  myself 
entitled  to  deal  with  the  case  as  if  the  point  were  at  all  open.  Looking  to 
the  very  recent  case  of  Cowans  Hospital^  I  consider  myself  bound  to  follow  it, 
and  I  bend  to  its  authority.  • 

The  Lord  President.  I  feel  myself  in  the  same  position  as  Lord  Ivory. 
I  was  not  a  party  to  the  decision  in  the  case  of  Cowan's  Hospital,  but  that 
appears  to  me  to  be  a  decision  pronoimced  in  acai^e  not  distinguishable  in  prin- 
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ciple  from  tbe  oue  before  us ;  and  being  such  a  recent  case,  whatever  views  I  Feb.  17.  1853. 
might  entertain  obi  the  general  question,  I  do  not  feel  myself  at  liberty  to      w-y^*^ 

differ  from  it  S*!fd«^ 

Kail.  Co.  V. 

The  Court,  tkerefore,  "refuse  the  prayer  of  the  said  reclaiming  note,  andOgilvie. 
adhere  to  the  interlocutor  of  the  Lord  Ordinary  reclaimed  against ;  Find  the 
pursuers  liable  in  additional  expenses ;  appoint  an  account  of  expenses  to  be 
lodged,  and  remit  to  the  Auditor  to  tax  the  same,  and  to  report.'' 

Hope^  OUphant  ^  Mackay,  W.St,  Pcirsuers*  Agents. 

IngHs  ^  Bwnu^  W.6.,  Defender's  Agents.  (J.  S.  M.) 


Tra  EDINBURGH  Ain>  GLASGOW  BANE  v.  STEELE.  No.  121. 

Miaawe  Letten—ImpUment — Liabili(y~^Corre8pondence — Conq)etency  of  reference  to,-^ 
Where  a  eoirespondence  and  ooune  of  treaty  resolted  in  miBsire  letters  of  offer  and  ac- 
ceptanoe,  wherein  die  tenns  of  agneemenit  were  distinctly  set  forth,  without  any  referenoe 
whaterer  to  prior  correspondence  or  communings  : — Held  (1.)  That  the  rights  of  parties 
most  be  ascertained  from  the  words  and  language  used  in  the  missires  themselves,  and  not 
from  anything  which  may  have  passed  in  the  correspondence,  and  that  the  correspondence 
cannot  be  referred  to  even  in  order  to  ascertain  the  relatire  position  of  parties.---(2.)  Where 
in  implement  of  the  agreement  contained  in  tbe  missive  letters,  the  one  par^  was  taken 
bound  to  grant  a  conveyance,  the  express  terms  of  which,  however,  were  not  set  fofth : — 
Ueidt  that  his  refusal  to  grant  a  conveyance  in  the  terms  demanded  by  the  other  party 
did  not  destroy  his  right  to  enforce  implement  of  the  obligation  in  the  missive  letters. — 
draunstanoes  in  which  an  agent  was  held  personally  liable  for  implement  of  a  missive  let* 
ter  written  by  him  in  the  course  of  proceedings  in  which  he  had  all  along  acted  ibr  diird 
parties,  and  in  which  it  was  not  alleged  that  he  bad  any  personal  object  in  entering  into 
such  missive. 

This  was  im  action  brought  for  implement  of  an  agreement  between  the  2d  Division, 
pursuers  and  the  defender,   dated  the   20th  October   1851.    The  Messrs  Feb.  17. 1853. 
Archibald,  manufacturers,  became  bankrupt  in  January  1851.   The  pursuers,  p, ..     .  q. 
the  Edinburgh  and  Glasgow  Banking  Company,  were  their  creditors  for  a  Bank  v.  Steele 
sum  exceeding  £19,000,  but  held  h^table  security  over  certain  heritable 
8ubjectS|  including  a  mill  and  its  machinery.     The  security  was  constituted  by  , 
a  disposition  ex  facie  absolute,  and  infeflment.    The  pursuers  claimed  upon  the 
bankrupt's  estates,  and  in  their  affidavit,  they  specified  their  security,  as  con* 
Btituted  by  dispositioa  and  infeflraeat,  valued  it,  and  claimed  for  the  balance. 
A  competition  arose  foir  the  office  of  trustee.  Mr  Meldrum,  accountant  an  Eklin- 
burgh,  was  supported  by  the  pursuers  and  one  section  of  the  creditors — 
Mr  Foulds,  accountant  in  Glasgow,  by  another  section.     In  the  end  their 
Lordships  of  the  Second  Division  preferred  Mr  Meldrum,  who  was  duly 
confirmed  by  the  SberifiT,  but  the  case  was  taken  by  appeal  to  tbe  House 
of  Lords.    The  defender,  Mr  Steele,  writer  in  Glasgow,  in  the  oourse  of  the 
competition,  had  acted  for  Mr  Foulds  and  the  creditors  who  supported  him, 
and  in  the  litigation  consequent  upon  the  competition,  he  acted  for  Mr  Foulds, 
who  was  the  only  party  to  the  litigation.     In  these  circumstances,  the  defen- 
der opened  a  negotiation  with  the  pursuers,  for  the  purpose  of  purchasing  the 
pursuer's  claim  upon  the  bankrupt  estate,  and  with  that  view  he  wrote  the 
following  letter,  upon  which  the  present  action  is  founded : — 

"  Glasgow,  20M  October  1851.— To  Charies  James  Kerr,  Esq.,  secretary, 
and  for  behoof  of  the  Edinburgh  and  Glasgow  Bank,  Edinburgh, 

Archibald  Bro'rs  seq". 
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Feb.  17. 1858.1  hereby  offer  jou  the  sum  of  four  thousand  five  hundred  and  eightj-five 
'"■'V^      pounds,  for  an  assignment  to  the  debt  due  to  the  Bank  by  the  bankrupts, 

Bwikv  ^eSe"P®°  making  payment  of  which,  the  Bank  shall  be  bound  to  convey  to  me 
or  to  my  assignees,  at  our  expense,  all  right  or  interest  belonging  to  the  Bank 
in  the  lands,  mill,  and  machinery  at  Keillersbrae,  under  the  absolute  convey- 
ance in  favour  of  the  Bank,  and  relative  lease,  and  I  will  free  and  relieve  the 
Bank  of  all  feu-duties  and  other  burdens  affecting  the  subjects,  past  and 
future,  so  far  as  not  already  paid,  and  undertake  the  responsibility  of  obtain- 
ing the  consent  of  the  Earl  of  Mar,  as  superior^  to  the  conveyance  of  the  sub- 
jects in  my  favour. 

In  regard  to  the  mode  of  payment,  I  am  to  have  the  option  of  paying  three 
thousand  pounds  in  cash,  on  or  before  first  December  next,  and  the  balance 
by  a  bill,  with  security  to  the  satisfaction  of  the  Bank,  at  twelve  months  from 
first  October  current.  If  I  settle  in  this  manner,  I  shall  only  be  chargeable 
with  interest  at  the  rate  of  two  and  a-half  per  cent,  upon  these  sums  respec- 
tively, from  said  first  October  current.  If  I  do  not  pay  the  three  thousand 
pounds  in  cash,  as  above,  then  I  shall  be  bound  to  pay  that  sum  by  bill,  with 

,  security  to  the  satisfi9iction  of  the  Bank,  at  six  months  from  said  date ;  and  in 

that  case  I  shall  be  chargeable  with  interest  at  the  rate  of  five  per  cent,  on  the 
whole  price,  from  the  said  first  of  October  current. 

I  shall  have  the  foresaid  period,  until  first  December,  to  find  the  cash,  and 
name  the  security.  The  above  price  is  to  be  held  as  in  full  of  the  outlays  in 
keeping  up  the  mill,  and  the  expenses  incurred  by  the  Bank  and  by  Mr  Mel- 
drum,  in  the  competition  with  Mr  Foulds,  and  which  have  been  ascertained 
to  amount  to  two  hundred  and  eighty-five  pounds ;  and  it  is  a  condition  of  this 
arrangement  that  Mr  Foulds  withdraws  his  Appeal  to  the  House  of  Lords,  to 
which  the  Bank  were  parties. 

The  Bank  shall  be  entitled  to  retain  possession  of  the  various  bills  consti- 
tuting their  debt  against  the  bankrupts,  as  they  do  not  intend  to  assign  to  me 
any  right  of  action  against  the  co-obligants  thereon,  but  the  Bank  undertake 
to  produce  the  bills  on  all  necessary  occasions,  to  support  the  assignation  in 
my  favour,  to  the  extent  of  a  claim  against  the  estate  of  the  said  Archibald 
Brothers.  The  Bank  are  to  be  entitled  to  retain  any  payments  received  from 
other  obligants  since  the  date  of  sequestration,  and  in  their  assignment,  they 
will  give  warrandice  from  fact  and  deed  only. 

In  the  event  of  this  ofier  being  declined,  it  shall  not  be  competent  for  you  or 
any  other  party  to  found  upon  it,  or  upon  the  previous  correspondence,  either 
in  the  proceedings  with  Mr  Foulds,  or  any  other  proceedings. — I  am,  dear 
Sir,  yours  truly."  (Signed)  "  William  Steele.*' 

To  this  letter,  the  following  answer  was  returned : — 

Edinburgh  and  Glasgow  Bank^  Edinburgh^  2iifi  Oct.,  1851. 
William  Steele,  Esq.,  Writer,  Glasgow.  Dear  Sir,  I  this  morning  received 
your  offer,  of  which  a  copy  is  prefixed,  dated  22d  inst.,  which  I  submitted  to 
the  directors  this  day  ;  and  as  authorised  by  them,  do  hereby  accept  thereof, 
on  the  conditions  therein  mentioned,  with  the  explanation  that  the  outlays  on 
the  mill  are  merely  those  outlays  which  have  been  borne  by  the  Bank,  but 
not  any  expenses  or  outlays  on  the  mill,  which  the  trustee,  Mr  Meldrum,  may 
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bave  made.  I  have  no  doubt  this  ia  in  accordance  with  your  own  understand- Feb.  17.  1853. 

ing. — ^I  am,  &c.  (Signed)    Charles  James  Kerr/'         .^'^'^^ 

Difficulties  having  arisen  in  the  way  of  carrying  out  the  proposed  arranffe-S   "'  *  9^*?* 

.11        '  t_       /.  .     .1.    \  n    •  ,     Bank  i\  bteele 

ment,  more  especially  with  reference  to  the  terms  of  the  conveyance,  the 
Edinburgh  and  Glasgow  Bank  raised  this  action,  concluding  against  the  de- 
fender personally  for  implement  of  the  obligation  alleged  to  be  undertaken  by 
him  in  bis  letter  to  the  Bank. 

To  this  action  the  defender  pleaded,  first ;  that  he  is  not  bound  individually, 
but  only  as  the  representative  of  other  parties^  against  whom  alone  the  pur- 
suers have  their  remedy ;  and,  second^  and  alternatively,  that  the  pursuers  by 
refusing  to  grant  a  disposition  in  the  terms  which  the  contract  required,  and 
so  exposing  the  defender  to  loss,  have  not  implemented  their  part  of  the  con- 
tract. 

A  record  was  made  up,  and  in  support  of  his  pleas,  the  defender  referred 
to  a  correspondence  between  him  and  the  Bank,  as  shewing  that  in  the  tran- 
saction, he  acted  as  agent  and  not  as  principal. 

The  Lord  Ordinary  (Rutherfurd),  held  that  upon  granting  and  delivering 
to  the  defender  a  deed  of  assignment  and  conveyance,  as  the  same  may  be 
adjusted  at  the  sight  of  the  Lord  Ordinary,  the  pursuers  are  entitled  to  decree 
against  the  defender  for  principal  and  interest,  ^'and  are  also  entitled  to  decree 
for  the  expenses  incurred  or  to  be  incurred  by  them  in  the  preparation  and 
revising  of  the  said  deed  of  assijznment  and  conveyance,  and  also  to  decree 
in  terms  of  the  conclusions  of  relief,  and  for  the  expenses  of  process,"  &c. 

In  a  note  appended  to  his  interlocuter,  his  Lordship  remarked :  '^  Looking 
to  the  terms  of  the  contract,  it  is  not  easy  to  conceive  any  form  of  words  by 
which  an  individual  obligation  could  be  more  effectually  and  unequivocally 
constituted.  There  is  no  direct  or  immediate  reference  to  constituents  in  any 
part  of  the  defender's  letter.  He  does  not  bind  them,  or  refer  to  any  autho- 
rity on  which  he  is  acting.  .  .  Whether  any  reference  to  preceding  correspon- 
dence is  admissible  to  qualify  an  agreement  so  distinct  and  unequivocal  as 
that  libelled,  might  well  be  disputed,  and  the  Lord  Ordinary  has  seen  very 
few  cases  which  shewed  more  clearly  the  propriety  of  refusing  any  such  refer- 
ence for  the  purpose  of  controlling  the  construction  of  the  instruments  which 
give  the  result  of  the  transaction.  But  it  seems  admissible  and  fair  to  look 
to  the  correspondence  and  circumstances  of  the  case,  that  the  Court  may  see 
the  relative  position  of  the  parties  M  the  time  of  entering  into  the  agreement, 
to  the  effect  of  reading  it  with  full  knowledge  of  their  respective  positions. 
To  this  extent  the  pursuers  did  not  deny  the  relevancy  of  looking  into  the 
correspondence,  maintaining  also,  that  even  if  it  were  read  for  a  stronger  pur- 
pose, the  conclusion  would  be  in  their  favour,  and  against  the  defender,*'  and 
his  Lordship,  looking  to  that  correspondence,  whether  for  the  admissible  pur- 
pose of  ascertaining  the  circumstances  in  which  the  parties  transacted,  or  more 
questionably,  for  the  purpose  of  construing  the  agreement,  could  find  nothing 
whatever  to  control  its  plain  import." 

I'he  defender  reclaimed. 

Young  and  Penney  for  the  reclaimer. 
Clurk  and  Macfarlane  for  the  respondents. 
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Feb.  17. 185S.     The  Lord  Justice-Clerk  was  of  opinion  that  as  there  was  nothing  what- 


Edin  9l  Glaa  ^^^^  ^^^  ^^®  ^^^^  "^  ^^®  missives  which  could  exclude  the  Bank  from  enforc- 
Bank  &.  Steele  ing  whatever  liahilitj  was  undertaken  hy  Mr  Steele  bj  the  missives  in  ques- 
tion, the  case  must  be  considered  on  the  proper  construction  and  effect  of 
these  missives.  In  judging  of  the  legal  effect  of  these  missives,  he  laid  en- 
tirely aside  all  the  previous  correspondence.  It  was  not  competent  to  refer 
to  it  as  affecting  in  any  way  or  to  any  extent  the  result  to  be  drawn  from  the 
completed  and  formal  missive.  His  Lordship  was  not  able  to  concur  even  in 
the  limited  use  which  the  Lord  Ordinary  had  made  of  it,  or  to  enter  into  the 
distinction  on  which  that  limited  use  is  rested.  It  is  clear  that  even  that  limi- 
ted use  of  prior  correspondence,  if  competent,  might  in  this  and  in  many  other 
cases,  directly  and  necessarily  affect  the  construction  of  the  formal  and  com- 
pleted missives  written  for  the  very  purpose  of  settling  and  embodying  the 
adjusted  contract  of  parties,  and  that  if  from  prior  correspondence  the  relative 
position  of  parties  is  to  be  collected  so  as  to  read  the  adjusted  and  final  docu- 
ments with  the  legal  knowledge  which  such  correspondence  may  afford,  the 
Court  may  be  driven  into  views  of  the  real  object,  and  true  meaning  of  the 
final  missives,  which  could  not  but  materially  affect  their  construction.  Nor 
is  such  limited  use  of  the  correspondence  necessary  in  this  case  in  order  to 
ascertain  the  relative  position  of  parties.  For  the  pursuers  admit  that  it  was 
in  the  capacity  of  agent  that  the  defender  was  brought  into  the  affairs  of  this 
sequestration,  and  they  do  not  aver  that  he  had  a  direct  personal  object  in  en- 
tering into  the  missives  libelled  on  beyond  the  interest  of  agent  for  one  set  of 
the  creditora.  But  where  an  offer  is  made  by  a  party  directly  in  his  own  name, 
thereby  undertaking  in  explicit  and  unambiguous  terms  personal  obligations 
for  payment  in  return  for  a  purchase  of  claims  on  a  bankrupt  estate,  (a  tran- 
saction very  different  from  a  proposal  passing  between  two  agents  for  a  sale 
of  a  landed  estate)  any  knowledge  as  to  the  relative  position  of  parties  cannot 
affect  the  personal  obligation  so  directly  undertaken,  or  any  matters  therein  men- 
tioned. Besides,  the  offer  here  makes  reference  to  no  prior  letters.  It  is,  in  it- 
8elf,  full,  explicit,  and  complete :  so  much  so,  that  it  is  not  pretended  that  in  order 
to  explain  any  part  of  it  any  reference  to  the  former  correspondence  is  neces- 
sary, and,  for  this  very  reason,  any  reference  to  prior  correspondence  is  ex- 
cluded, and  is  wholly  incompetent.  On  the  same  ground,  any  general  proof — 
w^hich  was  offered  in  this  case — as  to  the  meaning  and  understanding  of  par- 
ties, is  also  incompetent.  On  a  construction  of  the  missives,  the  defender  must 
be  iield  to  be  personally  bound.  As  to  the  defender's  second  p\ea,  while  his 
Lordship  was  inclined  to  think  that  the  defender  was  right  as  to  the  form  of 
the  deed  to  be  granted  by  the  Bank,  he  could  not  hold  that  by  the  refusal  to 
grant  the  deed  the  Bank  had  lost  their  right  to  enforce  generally  performance 
of  the  contract.  Such  a  defence  depends,  generally,  very  much  on  three  con- 
siderations ; — ^in  some  cases  upon  the  length  of  time  which  has  elapsed,  and 
in  others,  on  the  nature  of  the  objection  raised  to  the  character  of  the  deed  re- 
quired imder  a  missive  such  as  this :  and,  also,  on  the  nature  of  the  injury 
alleged  to  have  resulted  from  the  refusal  to  gi-ant  the  proper  deed.  But  neither 
of  these  considerations  operated  in  the  present  case  so  as  to  deprive  the  Bank 
of  their  right  to  enforce  implement  of  the  contract.  As  to  the  finding  as  to 
exjionses,  the  Lord  Ordinary  had  not  hy  any  direct  finding  held  the  defender 
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to  be  wrong  as  to  the  form  and  character  of  the  deed  which  the  Bank  were  to  Feb.  17. 1853. 
grant.  The  finding  is,  therefore,  premature,  as  it  may  turn  out  to  exclude  a  £^jj  ^  q^^^^ 
just  claim  for  expenses  by  Steele  as  to  the  reviflal  of  the  deed.  Bank  v.  Steele 

Lord  Wood.  I  entirely  agree  in  the  opinion  of  the  Lord  Ordinary,  that, 
looking  to  the  terms  of  the  contract,  it  is  not  easy  to  conceive  any  form  of 
words  by  which  an  individual  obligation  could  be  more  effectually  and  unequi- 
vocally constituted.  Althoi^h  the  contract  of  parties  is  not  embodied  in  a 
formal  deed,  but  stands  upon  missive  letters,  it  appears  to  me,  that  in  con- 
formity to  the  undoubted  general  rule,  the  correspondence  by  which  it  may 
have  been  preceded  is  not  admissible  as  evidence  to  control  the  meaning  which 
the  missives  themselves  distinctly  bear,  or  as  here  contended  for,  to  limit  the 
obligation  which,  upon  their  terms,  would  be  clearly  held  to  be  personal,  to 
one  by  which  the  granter  would  be  only  bound  as  the  representative  of  other 
parties,  against  whom  alone  any  remedy  would  lie.  Where  an  agreement  is 
to  be  founded  on,  or  drawn  from,  a  course  of  correspondence,  without  having 
been  made  the  subject  of  a  separate  and  distinct  offer  and  acceptance,  the  case 
is  quite  different  from  one  in  which,  although  there  may  have  been  a  pre- 
ceding correspondence  and  course  of  treaty,  this  results  in  missive  letters  of 
offer  and  acceptance,  wherein  the  terms  of  agreement  are  distinctly  set  forth 
without  a^y  reference  whatever  to  prior  correspondence  or  communings.  In 
the  latter  case,  (which  is  that  before  the  Court,)  the  missives  are  to  be  taken 
as  the  embodiment  of  the  final  and  concluded  will  and  agreement  of  the  par- 
ties. They  must  speak  for  themselves,  and  the  rights  of  parties  must  be 
ascertained  from  the  words  and  language  there  used,  and  not  from  anything 
which  may  have  previously  passed.  With  regard  to  that  portion  of  the  cor- 
respondence that  followed  the  agreement,  which  it  was  insisted  was  admissible 
for  construction  of  the  missives,  I  apprehend  that  it  also  ought  to  be  rejected. 
I  do  not  say  that  in  no  case  could  any  letter  of  later  date  than  the  missives 
containing  the  agreement  of  parties  be  founded  on  :  because  it  is  possible  that 
their  tenor  might  be  such,  that  they  might  be  held  to  form  substantially  part 
of  the  agreement,  as  being  directly  explanatory  of  its  terms ;  but  nothing  of 
that  kind  is  set  forth  in  the  record  in  relation  to  the  letters  in  question,  nor 
was  it  so  represented  at  the  debate.  I  do  not  understand  that  by  the  inter- 
locutor imder  review  the  Lord  Ordinary  has  pronounced  any  judgment  in  re- 
gard to  the  form  or  term  of  the  conveyance  to  be  granted  by  tlie  pursuers  to 
the  defender.  That  is  left  open  for  subsequent  judgment.  There  can  be  no 
doubt  that  there  was  much  materiality  in  the  form  of  the  conveyance  to  be 
granted  by  the  pursuers.  But  however  material  it  might  be,  it  is  to  be  ob- 
served, that  nothing  specific  is  said  in  regard  to  it  in  the  missives  of  agreement. 
The  possibility  of  question  or  difference  of  opinion,  therefore,  with  respect  to 
the  form  in  which  the  conveyance  was  to  be  framed,  was  not  excluded  by  any 
express  stipulation.  I  cannot  come  to  the  conclusion,  that  whenever  these 
differences  did  arise,  that  the  defender  was  entitled  to  break  off  the  bargain, 
and  to  put  the  case  of  his  right  to  do  so  upon  tbe  issue  of — whether  he  was 
well  founded  in  his  contention  as  to  the  description  of  deed  which  the  pursuers 
were  bound  to  grant  in  implement  of  their  undertaking  in  the  agreement.  It 
seems  only  necessary  to  attend  to  the  length  to  which  such  a  view  of  the  mat- 
tor  might  go,  to  be  satisfiefl  of  its  luiwnnulncj-s  in  a  case  like  the  present.     I 
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Feb.  17. 1858.     The  Lobd  Justige-Clerk  was  of  opinion  that  as  there  was  nothing  what- 

Edin  9l  Glas  ®^®^  ^^^  ^^®  ^^^^  ^^  ^^  missives  which  could  exclude  the  Bank  from  enforc- 
Bank  V.  Steele  ing  whatever  liability  was  undertaken  by  Mr  Steele  by  the  missives  in  ques- 
tion, the  case  must  be  considered  on  the  proper  construction  and  effect  of 
these  missives.  In  judging  of  the  legal  effect  of  these  missives,  he  laid  en- 
tirely aside  all  the  previous  correspondence.  It  was  not  competent  to  refer 
to  it  OS  affecting  in  any  way  or  to  any  extent  the  result  to  be  drawn  from  the 
completed  and  formal  missive.  His  Lordship  was  not  able  to  concur  even  in 
the  limited  use  which  the  Lord  Ordinary  had  made  of  it,  or  to  enter  into  the 
distinction  on  which  that  limited  use  is  rested.  It  is  clear  that  even  that  limi- 
ted use  of  prior  correspondence,  if  competent,  might  in  this  and  in  many  other 
cases,  directly  and  necessarily  affect  the  construction  of  the  formal  and  com- 
pleted missives  written  for  the  very  purpose  of  settling  and  embodying  the 
adjusted  contract  of  parties,  and  that  if  from  pnor  correspondence  the  relative 
position  of  parties  is  to  be  collected  so  as  to  read  the  adjusted  and  final  docu- 
ments with  the  legal  knowledge  which  such  correspondence  may  afford,  the 
Court  may  be  driven  into  views  of  the  real  object,  and  true  meaning  of  the 
final  missives,  which  could  not  but  materially  affect  their  construction.  Nor 
is  such  limited  use  of  the  correspondence  necessary  in  this  case  in  order  to 
ascertain  the  relative  position  of  parties.  For  the  pursuers  admit  that  it  was 
in  the  capacity  of  agent  that  the  defender  was  brought  into  the  affairs  of  this 
sequestration,  and  they  do  not  aver  that  he  had  a  direct  personal  object  in  en- 
tering into  the  missives  libelled  on  beyond  the  interest  of  agent  for  one  set  of 
the  creditors.  But  where  an  offer  is  made  by  a  party  directly  in  his  own  name, 
thereby  undertaking  in  explicit  and  unambiguous  terms  personal  obligations 
for  payment  in  return  for  a  purchase  of  claims  on  a  bankrupt  estate,  (a  tran- 
saction very  different  from  a  proposal  passing  between  two  agents  for  a  sale 
of  a  landed  estate)  any  knowledge  as  to  the  relative  position  of  parties  cannot 
affect  the  personal  obligation  so  directly  undertaken,  or  any  matters  therein  men- 
tioned. Besides,  the  offer  here  makes  reference  to  no  prior  letters.  It  is,  in  it- 
self, full,  explicit,  and  complete :  so  much  so,  that  it  is  not  pretended  that  in  order 
to  explain  any  part  of  it  any  reference  to  the  fonner  correspondence  is  neces- 
sary, and,  for  this  very  reason,  any  reference  to  prior  correspondence  is  ex- 
cluded, and  is  wholly  incompetent.  On  the  same  ground,  any  general  proof — 
which  was  offered  in  this  case — ^as  to  the  meaning  and  understanding  of  par- 
ties, is  also  incompetent.  On  a  construction  of  the  missives,  the  defender  must 
be  lield  to  be  personally  bound.  As  to  the  defender's  second  p^ea,  while  his 
Lordship  was  inclined  to  think  that  the  defender  was  right  as  to  the  form  of 
the  deed  to  be  granted  by  the  Bank,  he  could  not  hold  that  by  the  refusal  to 
grant  the  deed  the  Bank  had  lost  their  right  to  enforce  generally  performance 
of  the  contract.  Such  a  defence  depends,  generally,  very  much  on  three  con- 
siderations ; — in  some  cases  upon  the  length  of  time  which  has  elapsed,  and 
in  others,  on  the  nature  of  the  objection  raised  to  the  character  of  the  deed  re- 
quired under  a  missive  such  as  this :  and,  also,  on  the  nature  of  the  injury 
alleged  to  have  resulted  from  the  refusal  to  grant  the  proper  deed.  But  neither 
of  these  considerations  operated  in  the  present  case  so  as  to  deprive  the  Bank 
of  their  right  to  enforce  implement  of  the  contract.  As  to  the  finding  as  to 
expenses,  tlie  Lord  Ordinary  had  not  1>y  any  direct  finding  held  tlie  defender 
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to  be  wrong  as  to  the  form  and  character  of  the  deed  which  the  Bank  were  to  Feb.  17. 1863. 
grant.     The  finding  is,  therefore,  premature,  as  it  may  turn  out  to  exclude  a  -^^^  ^  q^^ 
just  claim  for  expenses  by  Steele  as  to  the  revisal  of  the  deed.  Bank  v,  Steele 

Lord  Wood.  I  entirely  agree  in  the  opinion  of  the  Lord  Ordinary,  that, 
looking  to  the  terms  of  the  contract,  it  is  not  easy  to  conceive  any  form  of 
words  by  which  an  individual  obligation  could  be  more  effectually  and  unequi- 
vocally constituted.  Although  the  contract  of  parties  is  not  embodied  in  a 
formal  deed,  but  stands  upon  missive  letters,  it  appears  to  me,  that  in  con- 
formity to  the  undoubted  general  rule,  the  correspondence  by  which  it  may 
have  been  preceded  is  not  admissible  as  evidence  to  control  the  meaning  which 
the  missives  themselves  distinctly  bear,  or  as  here  contended  for,  to  limit  the 
obligation  which,  upon  their  terms,  would  be  clearly  held  to  be  personal,  to 
one  by  which  the  granter  would  be  only  bound  as  the  representative  of  other 
parties,  against  whom  alone  any  remedy  would  lie.  Where  an  agreement  is 
to  be  foimded  on,  or  drawn  from,  a  course  of  correspondence,  without  having 
been  made  the  subject  of  a  separate  and  distinct  offer  and  acceptance,  the  case 
is  quite  different  from  one  in  which,  although  there  may  have  been  a  pre- 
ceding" correspondence  and  course  of  treaty,  this  results  in  missive  letters  of 
offer  and  acceptance,  wherein  the  terms  of  agreement  are  distinctly  set  forth 
without  apy  reference  whatever  to  prior  correspondence  or  communings.  In 
the  latter  case,  (which  is  that  before  the  Court,)  the  missives  are  to  be  taken 
as  the  embodiment  of  the  final  and  concluded  will  and  agreement  of  the  par- 
ties. They  must  speak  for  themselves,  and  the  rights  of  parties  must  be 
ascertained  from  the  words  and  language  there  used,  and  not  from  anything 
which  may  have  previously  passed.  With  regard  to  that  portion  of  the  cor- 
respondence that  followed  the  agreement,  which  it  was  insisted  was  admissible 
for  construction  of  the  missives,  I  apprehend  that  it  also  ought  to  be  rejected. 
I  do  not  say  that  in  no  case  could  any  letter  of  later  date  than  the  missives 
containing  the  agreement  of  parties  be  founded  on  :  because  it  is  possible  that 
their  tenor  might  be  such,  that  they  might  be  held  to  form  substantially  part 
of  the  agreement,  as  being  directly  explanatory  of  its  terms ;  but  nothing  of 
that  kind  is  set  forth  in  the  record  in  relation  to  the  letters  in  question,  nor 
was  it  so  represented  at  the  debate.  I  do  not  understand  that  by  the  inter- 
locutor under  review  the  Lord  Ordinary  has  pronounced  any  judgment  in  re- 
gard to  the  form  or  term  of  the  conveyance  to  be  granted  by  the  pursuers  to 
the  defender.  That  is  left  open  for  subsequent  judgment.  There  can  be  no 
doubt  that  there  was  much  materiality  in  the  form  of  the  conveyance  to  be 
granted  by  the  pursuers.  But  however  material  it  might  be,  it  is  to  be  ob- 
served, that  nothing  specific  is  said  in  regard  to  it  in  the  missives  of  agreement. 
The  possibility  of  question  or  difference  of  opinion,  therefore,  with  respect  to 
the  form  in  which  the  conveyance  was  to  be  framed,  was  not  excluded  by  any 
express  stipulation.  I  cannot  come  to  the  conclubion,  that  whenever  these 
differences  did  arise,  that  the  defender  was  entitled  to  break  off  the  bargain, 
and  to  put  the  case  of  his  right  to  do  so  upon  the  issue  of — whether  he  was 
well  founded  in  his  contention  as  to  the  description  of  deed  which  the  pursuers 
were  bound  to  grant  in  implement  of  their  undertaking  in  the  agreement.  It 
«;eins  only  necessary  to  attend  to  tlie  length  to  which  such  a  view  of  the  mat- 
ter nii;^ht  go,  to  be  satisfied  of  its  unsoundness  in  a  case  like  the  present.     I 
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Feb.  17. 1863.  concur  with  the  observations  made  by  your  Lordship  as  to  the  prospective 

^""v"*^      finding  in  the  interlocutor. 
Bank  »  ^eele     ^^^'^'^  CocKBURN  and  Murray  expressed  opinions  in  conformity  with  those 
delivered. 

The  Court,  therefore,  "  refuse  the  said  reclaiming  note,  and  adhere  to  tlie 
interlocutor  reclaimed  against,  and  find  the  reclaimer  liable  in  expenses  since 
the  date  of  the  said  interlocutor ;  but  recall  the  finding  as  to  the  Bank's  right 
to  decree  for  the  expenses  incurred,  or  to  be  incurred,  in  the  preparation  and 
revisal  of  the  deed  of  agreement  and  conveyance  referred  to  in  the  pleadings, 
reserving  to  the  Lord  Ordinary  to  determine  the  point  as  to  expenses  after  the 
said  deed  is  adjusted;  appoint  an  account  of  the  expenses  since  the  dateof  tlie 
interlocutor,  to  be  given  in,  and  remit  to  the  Auditor  to  tax  and  to  report." 

Gibson-Craig^  Dalzid^  and  Brodie,  W.S-,  Reclaimer's  and  Defender's  Agents. 
Lockhart^   Hunter^  Whitehead,  and  Greig,  W.S.,  Pursuers'  and  Respondents' 
Agents.  (J.  S.  M.) 


No.  122. 


WEBSTER  V.  MACKENZIE. 


Poor  Law — Eelief— Industrial  Residence. — Where  a  party  resided  in  a  parish  for  three 
years,  and  at  the  expiry  of  that  period  applied  for  and  obtained  parochial  relief— /Te/ld^ 
that  he  not  having  previously  resorted  to  public  begging  as  a  means  of  livelihood,  nor 
made  any  public  demonstration  of  his  poverty,  it  was  incompetent  to  inquire  as  to  what 
was  the  source  of  bis  subsistence,  and  that  he  must  be  held  to  have  supported  himself  dur- 
ing his  residence,  and  therefore  that  he  had  acquired  an  industrial  residence  in  the  parish. 

This  was  an  action  at  the  instance  of  the  parish  of  Grange  against  the  parish 

Ist  Division,    of  Forglen  for  repayment  of  L.19  : 2 :  6,  advanced  by  the  parish  of  Grange  for 

Feb  18.  1853.^^6  aliment  and  support  of  James  Tocher,  a  pauper,  and  his  unemancipated 

v^^Y^./      children.     The  allegations  of  the  parish  of  Grange  were,  that  at  the  term  of 

Webster  v.      Martinmas  1841 ,  Tocher,  being  then  an  able-bodied  man,  removed  with  his  wife 

Mackenzie.      ^^^  family,  consisting  of  three  unemancipated  children  (the  eldest  being  then 

under  eight  years  of  age)  from  the  parish  of  Foi^len  to  that  of  Grange,  in 

which  he  became  tenant  of  a  small  croft,  and  in  which  last  mentioned  parish 

he  has  resided  ever  since.     Soon  after  coming  into  Grange,  his  health  began 

to  give  way,  and  his  eyesight  to  fail  him.     Before  he  had  been  much  above 

two  years  in  that  parish,  he  became  unable  to  labour  his  croft,  to  pay  the  rent 

thereof,  or  to  support  himself  or  his  infant  family.    In  consequence  of  this, 

he  became  dei)endent,  in  a  great  measure,  on  the  charity  of  others  for  support 

to  hiinselfy  and  was  obliged,  in  the  month  of  October  1844,  to  apply  to  the 

parish  for  relief  to  his  daughter,  Eatherine,  then  aged  eight  years,  who  about 

that  time  had  met  with  an  accident,  which  had  permanently  disabled  her. 

For  that  daughter  he  then  obtained  relief  from  the  parish,  and  which  has 

ever  since  been  continued.     Before  James  Tocher  had  been  three  years  in 

the  parish  of  Grange — that  is,  prior  to  the  term  of  Martinmas  1844 — 

he  had  become  an  object  of  parochial  relief,  and  incapable  of  acquiring 

an  industrial  residence  there,  or  anywhere  else,  and  this,  notwithstanding 

that  no  formal  application  for  relief,  for  himself  at  least,  was  presented 

by  him  till  about  a  year  thereafter.     In  the  month  of  November  1845, 

he  made  a  verbal  application  to  the  pursuer,  the  inspector  for  the  parij^^ii 

of  Grange,   under  the   Act  8  and  9   Vict.   c.    83,   for   relief  to   him»cir 
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and  his  other  unemancipated  childreD,  and  the  pursaer  being  satisfied  thatpeb.  18.  18:8. 
they  were  proper  objects,  granted  interim  relief,  reporting  what  he  had  done      '-'-v^ 
to  Uie  next  ensaing  meeting  of  the  Board,  which  was  held  on  27th  November  jj^^^o^i^ 
thereafter^     At  this  meeting  the  board  approved  of  the  pursuer's  conduct ; 
hot  considering  that  Tocher  had  become  an  object  of  relief  within  three 
years  of  his  having  come  into  the  parish  of  Grange,  declined  to  recognise  him 
as  a  Grange  pauper,  or  as  having  acquired  a  settlement  in  that  parish,  and, 
accordingly,  instructed  the  pursuer  to  intimate  the  application  to  the  parish 
of  Forglen,  and  to  apply  to  that  parish  for  repayment  of  the  advances.    With 
this  demand  the  parish  of  Forglen  refused  to  comply,  pleading  that  Tocher, 
having   admittedly  left  Forglen  an  able-bodied  man  at  Martinmas  1841, 
having  gone  to  Grange  parish,  and  there  maintained  himself  for  three  years, 
without  resorting  to  public  begging,  without  having  received  or  applied  for 
parochial  relief,  and  not  having  become  an  object  of  relief,  acquired  a  settle- 
ment in  Grange  parish,  even  if  he  had  not  followed  an  industrious  occupa- 
tion, which  completely  liberated  the  parish  of  Forglen ;  Eescobie,  28th  Novem- 
ber 1801. 

An  action  was  raised  in  the  Sheriff-Court  at  the^ instance  of  the  parish  of 
Grange,  to  enforce  their  claim.  Proof  was  allowed,  and  the  Sheriff-substitute 
found  for  the  pursuer.  This  judgment  was  adhered  to  by  the  Sheriff-depute 
on  appeal. 

The  parish  of  Forglen  advocated  the  cause,  and  the  Lord  Ordinary  (Ro- 
bertson) reported  the  case  to  their  Lordships  of  the  First  Division. 

T.  Mackenzie  was  for  the  advocator. 
Moir  for  the  respondent. 

The  Lord  President.  This  case  turns  substantially  on  the  question 
whether  this  pauper  acquired  a  residence  in  the  parish  of  Grange  by  three 
years'  industrial  residence.  It  does  not  appear  that,  during  the  three  years 
of  his  residence,  he  had  applied  for  relief  for  himself,  but  he  had  done  so  for 
his  daughter,  and  this  circumstance  may  come  to  be  of  some  consequence  as 
affecting  himself.  The  averments  are,  in  the  first  place,  that  the  pauper  had 
applied  for  and  obtained  relief  before  the  operation  of  the  new  statute,  therefore 
that  placed  him  within  the  pale  of  the  old  law ;  in  the  second  place,  that  he 
applied  for  and  obtained  relief  for  his  daughter  in  the  month  of  October  1844, 
which  was  before  he  had  been  three  years  resident  in  the  parish ;  and  in  the  third 
place,  that  he  had  become  permanently  disabled  himself,  by  which,  besides 
being  in  a  great  measure  dependent  on  others  for  relief  for  himself,  he  was 
obliged  to  apply  for  relief  for  his  daughter. 

Now  the  proof  which  has  been  adduced  is  not  very  clear  on  either  of  the 
points  on  which  the  claim  for  relief  is  rested.  As  to  Tocher  himself,  it  does 
appear  that  he  was  infirm ;  and  it  appears  that  he  had  but  slender  means  of 
support,  but  it  does  not  clearly  appear  that  he  had  no  means  wherewith  to 
support  himself  and  family,  although  it  might  possibly  be  so.  It  does  not 
appear  that  he  obtained  charity  from  others.  Now  he  is  living  in  the  parish 
of  Grange,  and  so  far  as  the  proof  goes,  without  the  aid  of  others.  His 
means  may  have  been  slender,  and  his  staying  there  may  have  exhausted  his 
capital,  but  so  long  ns  he  had  capital  he  was  not  an  object  of  parochial  relief.     I 
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Feb.  18.  1858.  am  quite  aware  that  under  the  old  law  there  was  much  useless  inquirj  whether 
""^Y^^      the  partj  was  a  fit  subject  for  parochial  relief;  but  in  all  these  cases  there  was 

M  ^S^  .*'•  some  element  of  obtaining  charity  or  otherwise,  as  evidence  of  the  mode  of 
obtaining  relief.  But  a  man  maj  live  in  a  most  miserable  manner,  and  hold  him- 
self out  to  be  a  man  of  great  poverty,  and  yet  if  he  does  maintain  himsdf  with- 
out extraneous  aid,  I  do  not  see  by  what  conjecture  we  are  to  consider  him  a  fit 
subject  of  parochial  relief.  That  this  man  was  feeble  and  infirm  does  not  ex- 
clude the  means  of  obtaining  a  settlement,  if  he  maintained  himself.  But  as  to 
the  daughter,  the  date  at  which  she  met  the  accident  was  before  Martinmas,  old 
style ;  the  date  at  which  she  applied  for  and  obtained  relief  does  not  dearly  ap- 
pear. But  when  we  come  to  sifl  the  accounts  of  the  parish  thoroughly,  I  am 
of  opinion  that  there  is  no  evidence  of  aid  having  been  given  for  this  daughter 
anterior  to  January  1845.  That  the  man  has  an  infirm  daughter,  whom  he 
is  under  a  natural  obligation  to  su^tport,  is  not  sufficient  to  prove  him  a  fit 
subject  of  relief;  and  alibough  it  may  make  his  case  harder,  yet  if  it  does  not 
bring  him  into  the  condition  of  obtaining  extraneous  charity  for  bis  support, 
it  does  not  bring  him  within  the  class  of  cases  in  which  relief  has  been  grant- 
ed ;  and,  therefore,  I  am  of  opinion  that  we  ought  to  alter  the  interlocutor. 

Lord  Fullertok.  I  am  of  the  same  opinion.  In  the  first  place,  I  agree 
in  thinking,  that  though  the  evidence  is  not  particularly  clear,  we  are  en- 
titled to  say  there  is  not  sufficient  proof  that  either  this  party  or  his  daughter 
received  parochial  relief  before  the  expiry  of  the  three  years.  That  being  the 
case,  the  point  between  the  parishes  turns  on  this,  what  shall  be  held  to  con- 
stitute a  residence,  giving  a  party  a  claim  for  settlement  against  the  parish  in 
which  he  happens  to  reside  for  three  years.  Shall  it  require  that  there  shall 
be  actual  application  for  relief,  or  is  it  enough  for  the  parish  of  Grange  to 
bring  evidence  that  the  party  was  in  bad  health,  and  to  conclude,  from  cir- 
cumstances of  various  kinds,  that  the  presumption  is,  that  the  party  was  not 
able  to  support  himself!  I  agree  entirely  that  we  must  have  some  kind  of 
proof  to  satisfy  us,  not  only  that  the  party  was  physically  in  a  situation  which 
might  have  given  him  a  claim  to  parochial  relief,  but  that  he  was,  deJactOy  in 
a  situation  which  made  it  necessary  for  him  to  make  a  claim.  Now  we  have 
no  evidence  of  that.  He  was  a  poor  person — ^that  is  quite  clear ;  but  he  was 
a  poor  person  maintaining  himself  somehow  for  three  years ;  and  then  there 
is  this  other  consideration,  this  is  not  a  question  in  which  the  pauper  has  any 
interest  at  all.  It  is  a  question  Wween  the  two  parishes.  Now,  is  the 
parish  of  Grange,  or  any  other  parish  in  which  a  person  may  happen  to  re* 
side  for  three  years,  entitled  to  say  that  the  party  has  not  acquired  a  resi- 
dence, because  if  he  had  applied  for  relief  he  would  have  got  it ;  that  his  cir- 
cumstances were  such,  that  an  application  for  relief  could  not  have  been  re- 
fused ?  Are  you  to  institute  an  inquisitorial  inquiry  into  the  circumstances 
of  this  person,  to  ascertain  whether  he  was  supporting  himself  or  not  ?  There 
is  not  even  an  attempt  at  that  here.  I  must  say,  that  though  I  am  not  for 
straining  the  law  farther  than  it  has  already  been,  I  think  this  parish  of 
Grange  is  not  entitled  to  make  any  claim  for  relief  against  the  parish  of  For- 
glen. 

Lord  Cukinghame.    If  the  provision  contained  in  the  close  of  the  76th 
section  of  the  Poor  Law  Act,  can  be  so  construed  as  to  import  that  residence 
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for  three  yeara  fix)m  ihe  passing  of  the  Act,  in  any  parish,  without  puhlicFeb.  18.  1863. 
hegging  or  receimng  aid  from  the  parochial  funds,  shall  be  sustained  as  a  set-      '^■'y^' 
tlement,  I  could  have  no  hesitation  in  acceding  to  the  opinion  delivered  *  for  '^<^^b^^  v. 
there  was  no  relief  given  from  the  parochial  funds  in  the  present  instance,'  nor  ^^^^^^**- 
any  application  for  relief;  and  as  this  would  be  the  plainest  and  perhaps  most 
safe  interpretation  of  the  Act,  I  must  own  I  have  no  confidence  in  acting  on 
any  other.    At  the  same  time,  if  it  be  competent,  as  from  the  case  of  Bunci- 
many  it  seems  to  have  been,  under  the  old  law,  to  take  into  view  the  health  and 
necessities  of  an  individual  and  his  fitmily,  who  have  removed  to  a  new  par- 
ish, I  find  it  diflScult  to  differ  from  the  learned  Sheriff,  when  he  finds,  that 
this  aged  cottar,  nearly  blind,  with  a  lame  daughter,  was  not  a  fit  "  object  of 
parochial  relief."    Still,  this  opinion  depends  so  much  on  a  peculiar  construc- 
tion of  the  Act,  not  hitherto  sanctioned,  that  I  cannot  urge  my  opinion  against 
those  of  your  Lordships.     One  result  follows  from  the  opposite  views  of  my 
brethren,  that  if  the  cottar  truly  was  an  object  of  parochial  relief,  (as  I  think 
he  was),  and  received  it  not  from  the  searching  humanity  of  the  superinten- 
dents of  the  poor,  in  his  new  residence,  that  parish  alone  can  now  suffer  from 
their  niggardliness,  as  a  settlement  is  established,  which  a  proper  and  bene- 
volent attention  to  the  wants  of  an  infirm  family  would  have  precluded. 

Lord  Ivory.  I  am  unable  to  resist  the  conclusion,  that  this  interlocutor 
must  be  altered.  I  am  satisfied  that  there  was  no  actual  parochial  relief  till 
after  the  three  years.  The  case,  therefore,  reverts  to  the  general  and  most 
important  question,  whether,  under  the  former  law  this  party  was  such  an 
object  of  parochial  relief  as  to  entitle  us  to  refuse  a  settlement  by  residence 
in  the  parish  of  Grange.  In  the  case  o£  Hay  v.  ForbeSj  June  1851,  in  which 
reference  was  also  made  to  the  case  of  Bunenman,  the  Court  come  substanti- 
ally to  this  conclusion,  that  unless  the  party  had  applied  for  relief,  or  made 
such  palpable  demonstration  of  his  poverty  by  public  begging,  &c.,  they  would 
not  encourage  inquiry  into  his  private  affairs.  They  also  laid  down  the  useful 
role,  that  in  a  question  of  settlement  by  residence,  between  a  pauper  and  the 
parish,  it  might  not  be  well  to  deal  as  stringently  with  the  evidence  as  when 
the  question  is  between  parish  and  parish.  But  without  the  necessity  of 
adopting  that  as  an  absolute  rule,  I  think  the  c^es  are  decided  in  a  favour- 
able direction  for  the  judgment  now  proposed.  It  is  suflicient  that  the  judg- 
ment is  sufficient  to  cast  the  balance,  and  incline  us  to  lean  to  a  rule  that  is 
salutary,  instead  of  one  that  would  introduce  vagueness  into  this  branch  of 
the  law.  This  party  was  in  poor  circumstances ;  but  not  in  such  poor  cir- 
cumstances as  to  cast  himself  as  a  pauper  on  the  parish.  He  may  have  ob- 
tained relief  from  benevolent  individuals ;  but  the  only  fact  we  have  estab- 
lished is,  that  wherever  he  obtained  his  means  of  living,  it  was  not  from  the 
parish.  It  was  a  fight  against  poverty,  carried  down  perhaps  to  the  last 
verge,  but  he  was  not  a  pauper.  There  is  the  absence  of  any  thing  like  pub- 
lic begging.  There  was  no  claiming  against  the  parish,  and  no  aid  given ; 
and  BO,  in  the  special  circumstances  of  the  case,  I  am  quite  satisfied  that  the 
safest  judgment  is  to  alter  the  interlocutor  of  the  Sheriff. 

The  Court  "find  it  established,  that  for  more  than  three  years  immediately 
preceding  January  1845,  James  Tocher,  and  his  family,  resided  in  the  parish 
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Feb.  18.  1853.  of  Grange,  and  that  in  January  1845,  parochial  relief  was  afforded  to  his 
^""^^^       daughter,  who  resided  in  family  with  him  ;  Find  it  not  established  by  pro- 

M«;kenzie.  P®**  ^^^  sufficient  evidence  that,  previous  to  January  1846,  parochial  relief  was 
given  to,  or  was  applied  for,  by  James  Tocher,  or  any  of  his  family,  or  that 
he  was  in  such  a  state  of  disability  and  destitutioni  as  to  prevent  his  residence 
in  the  parish  of  Grange,  for  the  said  period,  from  giving  him  a  settlement  in  thai 
parish  ;  therefore  advocate  the  cause  ;  alter  the  Sheriff's  judgment,  and  as- 
soilzie the  defender  from  the  whole  conclusions  of  the  summons  in  the  Inferior 
Court,  and  decern  ;  find  the  pursuer  liable  in  expenses,  both  in  this  Court 
and  in  the  Inferior  Court,  and  remit  to  the  Auditor  to  tax  and  report." 

James  Bumess^  S.S.C.,  Agent  for  Advocator. 
Barron  and  Haggart^  W.S.,  Agents  for  Respondent.         (J.  S.  M.) 


No.  123.        BORRON  or  HOGAN  v.  MAGISTRATES  OF  MUSSELBURGH. 

Act  1696,  cap.  5 — 54  Geo*  IIl^  cap*  137. — Hdi  that  a  burgh  corporation  cannot  be  made 
notour  bankrupt. 

1st  Division.        '^^^  ^^^  *  multiplepoinding  in  which  the  pursuers  were  respectively  feuars, 
Feb  19  1853  ^^^^^man,  or  tenants  holding  under  the  Provost,  Magistrates,  and  Town  Council 
"^"^^r^      of  the  burgh  of  Musselburgh  as  a  corporation,  and  as  representing  the  whole 
Borron  v.         \^^  and  community  of  the  burgh.     Arrestments  had  been  used  ip  the  hands 
Musselburgh,   of  the  pursuers,  at  the  instance  of  certain  creditors  of  the  burgh.     A  com- 
petition ensued,  which  depended  on  the  question,  whether  the  corporation  of 
the  burgh  of  Musselburgh  could  be  made  notour  bankrupt. 

The  claimants,  Wilsons,  constituted  their  debt,  and  used  arrestments  on  the 
15th  and  16th  July  1850,  and  in  respect  thereof,  they  claimed  a  preference 
as  first  arresters. 

The  claimants,  Hogans,  likewise  constituted  their  debt,  charged  the  cor- 
poration thereon,  and,  on  the  22d  August  1850,  used  arrestments,  which  re- 
mained unloosed  for  fifteen  days,  and  which  are  still  undischarged.  The  other 
claimants  have  likewise  constituted  their  debts,  and  used  arrestments,  in  the 
month  of  November  1850.  Thus  standing  the  claims,  the  Hogans  maintained 
that  the  notour  bankruptcy  of  the  burgh  was  effected  on  the  22d  August  1850, 
and  that,  as  the  prior  arrestments  were  used  within  sixty  days  of  the  bank- 
ruptcy, and  the  latter  ones  within  four  months  of  it,  they  all  fall  to  be  ranked 
pari  passu.  On  tlie  other  hand,  the  Wilsons  maintained  that  there  had  been 
no  notour  bankruptcy,  and  that  they  are  entitled  to  be  preferred  primo  locoj 
and  the  other  claimants  according  to  the  date  of  their  respective  arrestments. 
The  Lord  Ordinary,  (Anderson),  held  "  that  the  corporation  of  the  burgh 
of  Musselburgh  has  not  been  made  notour  bankrupt ;  Finds  that  there  is  no 
room  for  &  pari  passu  ranking  among  all  the  arresting  creditors  ;  Finds  that 
the  claimants  must  be  preferred  on  the  fnnd  in  medioj  according  to  the  priority 
of  their  respective  diligences,"  &c. 

In  tlie  note  appended  to  his  interlocutor,  his  Lordship  remarked  : — "  It  is 
quite  clear  that  under  the  Act  1696,  cap.  5,  a  corporation  could  not  have  been 
made  notour  bankrupt.  The  requirements  of  that  statute  are,  that  the  debtor 
shall  be  under  diligence  by  horning  and  caption,  and  that  either  he  has  been 
incarcerated  or  that  he  has  evaded  or  resisted  incarceration.     It  is  imprison- 
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ment  of  the  person,  and  not  diligence  against  the  property  of  the  debtor,  which  Feb.  19.  185S. 
is  adopted  as  the  test;  and  accordingly,  in  the  only  case  in  which  the  ^^-^v^*^ 
point  was  raised,  {Orant\.  Cunmnghaniy  5th  June  1747,  Mor.  Die.  1210),BoTront;. 
it  was  decided  that  a  bnrgh  incorporation  could  not  be  rendered  notour  bank-  Muflselbuxsh. 
rupt  under  the  provisions  of  that  statute.  These  provisions,  however,  were 
extended  by  the  Act  54  Greo.  III.,  c.  137,  and  certain  equivalents  for  imprison-* 
ment  were  introduced.  But  the  question  still  remains,  whether  a  burgh  falls 
within  the  more  enlarged  range  of  this  recent  enactment  It  is  there  enacted, 
that  if  any  person  '^  not  liable  to  be  imprisoned  by  being  in  the  sanctuary,  or 
by  reason  of  privilege  or  personal  protection,  a  charge  of  homing  executed 
against  him,  together  with  either  an  execution  of  arrestment  of  any  of  his 
effects  not  loosed^r  discharged  within  fifteen  days,''  &c,  shall  be  held  equi-* 
valent  to  notour  bankruptcy.  Looking  to  the  phraseology  employed,  it  may 
very  reasonably  be  inferred  that  the  legislature  did  not  contemplate  the  sub- 
stitution of  equivalents  in  all  cases  where  diligence  by  imprisonment  could  not 
be  enforced.  It  specifies  the  particular  instances  in  which  non-liability  to 
imprisonment  shall  warrant  effect  being  given  to  the  substituted  remedy ;  but 
this  implies  that  there  may  be  other  instances  to  which  the  rule  does  not  apply, 
for  surely  if  the  legislature  had  meant  to  substitute  the  attachment  of  property 
wherever  incarceration  was  impossible,  the  enactment  would  have  been  ex-, 
pressed  in  more  general  terms.  It  never  would  have  resorted  to  the  specifi- 
cation of  particular  instances,  which,  according  to  the  ordinary  canons  of  con- 
struction, implies  a  restriction  to  those  that  are  specified. 

Again,  in  furtherance  of  the  same  general  view,  it  may  be  observed  that  the 
words  of  the  clause  imply  that  there  is  a  capability  of  imprisonment  on  the 
part  of  the  debtor,  although  protected  from  it  by  adventitious  circumstances. 
Retirement  to  the  sanctuary,  privilege,  personal  protection,  all  pre-suppose  a 
debtor  capable  of  imprisonment,  but  who,  in  respect  of  these  causes,  enjoys 
an  immunity  from  its  rigour.  But  the  corporation  of  the  burgh  of  Mussel- 
burgh is  very  different  from  any  thing  contemplated  by  the  statute.  It  is 
held  no  doubt  in  the  eye  of  law,  and  by  legal  fiction,  to  be  a  pe^rson ;  but 
it  has  no  materiaUty  admitting  of  imprisonment.  Personal  diligence  cannot 
even  be  enforced  either  against  its  magistrates  or  against  any  of  the  corpora- 
tors for  a  proper  debt  of  the  corporation.  It  owes  its  immunity  from  imprison- 
ment, not  to  any  of  the  causes  particularised  in  the  statute,  but  to  what  is  in- 
herent in  its  ve^  constitution,  that  its  personal  protection  is  impracticable. 
The  case  of  a  bnrgh  being  thus  peculiar,  it  lies  with  those  pleading  its  notour 
bankruptcy  to  show  under  what  part  of  the  statutory  rule  it  comes.  ^*  Retire- 
ment to  the  Sanctuary"  is  out  of  the  question.  Peers,  and  those  having  the 
privilege  of  Parliament,  as  well  as  others,  like  married  women  or  lunatics,  who, 
from  peculiar  circumstances  attaching  to  them  at  the  time,  are  privileged  from 
arrestment  for  civil  debt,  are  the  appropriate  subjects  of  "  privilege ;"  while 
"  personal  protection"  applies  to  those  who  owe  it  to  a  decreet  of  Court  ob- 
tained on  their  own  application.  The  analogy  of  ordinary  trading  companies 
does  not  hold.  They  may  be  made  notour  bankrupts,  not  under  the  equi- 
valents of  the  Act  54  Geo.  III.,  but  under  the  statute  1696.  It  has  so  been 
decided,  and  on  this  ground,  that  decrees  against  the  company  may  be  followed 
out  by  incarceration  of  the  individual  partners. 

VOL.  II.  NO.  10.  B 
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Feb.  19. 1858.     The  only  aathority  bearing  on  the  subject  is  to  be  found  in  Bell's  Com- 
"^^•^^      mentaries,  vol.  ii.,  p.  166,  who  indicates  an  opinion  in  favour  of  a  corporation 
M^^u^tes  of  ^^S  mad®  bankrupt  by  the  means  devised  under  the  Act  54  Geo.  III.     The 
Masselborgh.  opinion,  however,  is  unsupported  by  authority  of  any  kind, — ^it  is  merely  a 
dictum  of  the  author ;  and  it  does  not  appear  under  which  term,  in  the  ex- 
tended enactment,  he  understood  corporations  to  come,  nor  does  it  appear  clear 
whether  he  meant  the  dictum  to  apply  to  such  corporations  as  burghs.     The 
liord  Ordinary  knows  the  weight  to  which  an  opinion  from  such  a  quarter  is 
entitled,  and  has  felt  much  hesitation  in  coming  to  a  different  conclusion. 
But  the  point  is  now  raised  for  the  first  time  for  judicial  determination,  and  as 
it  appears  to  him,  that  according  to  the  sound  construction  of  the  statute,  54 
Geo.  III.,  the  equivalents  of  diligence  against  property  cannot  be  admitted 
in  the  case  of  burgh  corporations,  he  has  decided  in  the  prefixed  interlocutor 
that  the  attempt  to  make  the  burgh  of  Musselburgh  notour  bankrupt,  cannot 
be  supported  in  law,  and  consequently,  that  the  diligence  of  the  creditors  must 
be  ranked  according  to  their  priority  in  date. 
Against  this  interlocutor  the  Hogans  reclaimed. 

Young,  and  the  Dean  of  Faculty,  for  the  reclaimers,  referred  to  the  54  Geo. 
III.,  c.  137,  and  Bell's  Com.,  supra,  and  pleaded  that  a  corporation  might 
competently  be  rendered  notour  bankrupt. 

Macfarlaney  and  Deas,  contra. 

m 

The  Lord  President.  There  are  no  words  in  the  statute  that  can  reach 
this  case.  I  do  not  see  how  it  can  be  classed  with  parties  that  are  liable  to 
be  imprisoned  at  all.  I  cannot  go  along  with  the  doctrine  laid  down  by  Bell, 
and  I  doubt  much  if  he  had  applied  his  mind  to  the  question,  when  he  says 
there  can  be  no  doubt  on  the  question.  The  other  argument  is,  that  there  is 
no  distinction  between  this  and  a  mercantile  company.  I  think  there  is  a 
great  distinction.  No  doubt  you  cannot  imprison  a  metaphysical  company, 
but  you  may  imprison  the  members  of  which  it  consists.  I  do  not  think  the 
statute  touches  this  case  at  all. 

Lord  Fullerton.     I  am  of  the  same  opinion. 

Lord  Cuninohahe.  I  agree  with  the  Lord  Ordinary  in  holding  that  there 
is  no  statutory  enactment  or  other  authority  for  finding  that  a  muncipal  burgh 
can  be  rendered  notour  bankrupt.  The  section  declaring  that  in  certain  cases 
where  debtors  are  protected,  or  privileged  from  personal  arrest,  they  may  be 
found  and  declared  notour  bankrupts  on  equivalents,  as  by  inclosed  arrest- 
ments, or  by  poindings  executed  against  them,  is  quite  inapplicable  to  the 
managers  or  administrators  of  a  burgh,  as  they  are  not  personally  bound  for 
any  contraction.  And  the  very  peculiar  provision  in  the  sequestration  sta- 
tute, authorizing  the  sequestration  of  partnership  estates,  (sec.  20,)  is  directed 
only  against  ^^  the  estates  of  all  copartnerships  carrying  on  business  under  any 
of  the  denominations  or  descriptions  above  set  forth,  and  not  within  the  ex- 
ceptions,''  &c.,  and  excludes  a  corporation  like  a  burgh  not  established  for  the 
purposes  of  trade.  The  practice  also  earlier  and  later  in  cases  of  this  descrip- 
tion, hardly  leaves  any  room  for  doubt.  We  have  had  much  experience  of 
insolvent  burghs  in  modern  times ;  but  there  is  no  example  of  any  proceeding 
being  attempted  to  render  the  corporation  or  corporators  notour  bankrupt^  and 
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to  follow  out  other  l^gal  measures,  that  might  be  competent  thereon.    It  will  Feb.  W^finS. 
probably  be  found  that  the  rules  of  common  law  will  be  sufficient  for  the  equal  j^^y^^  ^ 
distribution  of  the  estates  of  insolvent  corporations,  when  such  cases  occur.     Magistrates  of 
LoBD  Ivory  concurred.  *"*  ' 

The  CouBT  "  adhere  to  the  interlocutor  of  the  Lord  Ordinary,  reclaimed 
against,  and  refuse'  the  note ;  and  remit  to  the  Lord  Ordinary  to  proceed  far- 
ther in  the  cause  as  shall  be  just ;  with  power  to  dispose  of  all  questions  of 
expenses." 

Robert  AinsHe,  W.S.,  Reclaimer's  Agent. 

Inghs  and  Leslie^  W.S.,  Respondents*  Agents.  (J.  8.  M.) 


JAMIESON  t;.  WILSON.  No.  124. 

I}3igaic^^Charg6—l  and  2  Vtct-j  e.  114,  iee.  12. — A  charge  at  the  instance  of  an  assignee 
of  a  debt,  sospended  on  the  ground  that  no  place  or  date  was  specified  in  the  minute  for 
wanant  to  charge. 

This  case  was  reported  by  the  Lord  Ordinary,  (Curriehill),  on  a  point  of  ^"^  Division, 
practice  raised  in  the  Bill  Chamber,  as  to  the  competency  of  withdrawing  a  Feb.^^19^858. 
reference  to  oath  after  a  charge  had  been  sbted  for  that  purpose.     His  Lord-  _ 
ship  appended  to  the  interlocutor  reporting  the  case,  a  note,  setting  forth  the  Wilson, 
drciimstances  out  of  which  the  point  arose ;  but  before  pressing  the  objection 
to  the  competency  of  retracting  such  reference — 

T<nmg^  and  the  Dean  ofFacuUyy  for  the  suspenders,  stated  as  a  preliminary 
objection  to  the  validity  of  the  minute  craving  warrant  to  chai^  that  neithw 
the  place  where,  nor  the  date  when  the  minute  was  given  in,  is  any  where 
written  on  the  minute,  in  terms  of  the  1  and  2  Vict  c.  1 14,  sec*  7,  and  in 
conformity  with  schedule  No.  5,  therein  referred  to.  The  charger  here  is 
an  assignee ;  and  the  minute  at  his  instance  must  comply  with  all  the  re- 
quisites of  the  Act ;  Sim  v.  TwU^  15th  Nov.  1845,  8  D.,  p.  8. 

Hector^  and  H.  Robertson.  The  statute  is  not  imperative  but  directory.  The 
omission  is  not  fatal,  Ckuon  v.  Clark,  15th  Feb.  1849,  11  S.  601 ;  House  of 
Lords,  24th  July  1850,  Bell's  Ap.  Cases,  7153. 

The  LoBD  President.  I  do  not  think,  that  after  what  has  taken  place  in 
the  case  of  Sim^  we  can  do  any  other  thing  than  pass  this  note.  Two  things 
are  here  awanting — ^the  place  and  date — whether  they  are  essential  will  re- 
main to  be  decided  after  the  note  is  passed ;  but  I  see  no  grounds  for  hold- 
ing thai  we  ought  not  to  deal  with  this  case  in  the  same  way  as  in  the  case 
ciSuOy  and  pass  the  bill. 

The  other  Judges  concurred. 

The  CouBT  therefore,  '^  on  report  of  Lord  Curriehill,  Ordinary,  and  having 
heard  parties  on  that  report,  and  on  the  objection  stated  at  the  bar  as  to  the 
irregularity  of  the  diligence,  in  respect  of  there  being  no  place  or  date  to  the 
application  by  the  assignee  for  warrant  to  charge,  remit  to  the  Lord  Ordi- 
nary to  pass  the  note." 

C.  jr  C,  Fisher^  S.S.C.,  Complainer's  Agents. 
Hunter^  Blair^  ^  Cowafi,  W.S.,  Suspender's  Agents.        (J.  S.  M.) 
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No.  125.  Petition,  PATRICK  BOYLE. 

11  and  12  Vtct,  c  36,  sec.  24 — Entail  Amendment  Act — Pupil — Tutor — Authority  to  Feu. 
— ^Tfae  Entail  Amendment  Act  does  not  confer  upon  the  guardians  of  heirs  of  entail  in 
papillaritj  powers  which  they  could  not  enjoy  or  acquire  if  the  estates  of  their  ward  were 
held  in  fee-simple,  and,  therefore,  the  heritage  of  a  pupil  cannot  be  alienated  by  his  tutor 
or  factor  loco  tutoriSf  in  the  form  of  a  feu  or  otherwise,  unless  such  a  transaction  be  ne- 
cessary to  save  the  ward  or  his  estate  from  actual  loss. 

1st  Division.  This  was  an  application  under  sec.  24  of  the  Entail  Amendment  Act,  at 
Feb.  19. 1853.  the  instance  of  the  factor  loco  tutoria  to  the  Marquis  of  Hastings,  for  authority 
^— v^-^  to  grant  a  feu  to  the  Kilmarnock  Water  Company.  The  petition,  after  stat- 
Boyle,  Pet.  jng  that  the  proceeding  had  been  approved  of,  and  a  draft  feu-contract  had 
been  prepared  at  the  time  of  the  late  Marquis  of  Hastings'  death,  in  January 
1 851,  set  forth,  that  in  discharging  the  duties  of  his  office,  the  petitioner  had  his 
attention  called  to  the  position  of  the  application  by  the  late  Marquis  of 
Hastings  for  authority  to  grant  the  above-mentioned  feu  to  the  Kilmarnock 
Water  Company ;  and,  being  of  opinion  that  it  would  be  highly  desirable 
and  beneficial  for  the  minor  to  get  the  proposed  transaction — the  details  of 
which  are  all  thus  already  arranged^-carried  through,  he  formerly  presented  a 
petition  to  the  Court,  for  special  power  to  him,  as  factor  loco  tutoris  to  the  pre- 
sent Marquis  of  Hastings,  the  heir  of  entail  now  in  possession  of  the  estate,  to 
institute,  de  novo^  and  follow  forth  the  necessary  proceedings  for  carrying  the 
proposed  transaction  into  effect  with  the  Kilmarnock  Water  Company,  by 
granting  a  feu  to  them  under  the  Act  11th  and  12th  Vict.,  chap.  36  ;  and  for 
authority  to  the  petitioner,  as  factor,  to  give  notice  thereof  to  the  heir  of  entail 
next  entitled  to  succeed  to  the  estate  after  the  present  Marquis ;  which  ap- 
plication was  intimated  in  common  form ;  and  no  opposition  being  made, 
the  Court  granted  the  special  powers  prayed  for.  And  the  petition  prayed  the 
Court  to  interpone  their  authority  to  the  proposed  transaction,  and  to  approve 
of  the  petitioner  as  factor  loco  tutoris,  granting  the  foresaid  feu. 

The  Court  having  remitted  to  the  Lord  Ordinary,  (Curriehill),  to  report 
specially  upon  the  competency  of  the  application,  his  Lordship  reported, 
"  that  in  his  opinion  the  Court  cannot  competently  grant  the  prayer  of  the 
petition.  This  is  to  be  regretted  in  the  present  case,  because  there  can  be 
little  doubt  that  the  proposed  transaction  would  be  very  beneficial  to  the  Mar- 
quis of  Hastings  and  to  the  entailed  estate.  But  since  the  ji^gment  in  tbe 
case  of  Vere  of  Stonebt/res,  Mor.  16,389,  it  appears  to  have  been  settled  that 
the  heritage  of  a  pupil  cannot  be  alienated  by  his  tutor  or  factor  loco  tutoris^ 
however  beneficial  the  transaction  might  be  expected  to  prove,  and  even 
although  the  alienation  be  in  the  form  of  a  feu,  unless  such  a  transaction  be 
necessary  to  save  the  ward  or  his  estate  from  actual  loss ;  and  that  indeed 
such  a  transaction  is  not  saved  from  future  challenge  by  its  having  beea 
authorised  by  the  Court  at  the  time  it  took  place.  Vide  Firdaysons,  22d  Dec 
1810,  and  Thomson,  10th  May  1837.  The  object,  however,  of  the  proposed 
transaction  in  question,  is  not  to  avoid  any  threatened  loss,  but  only  to  attain 
an  expected  advantage.  •  .  The  effect  of  the  Disentail  Act  is  merely 
to  relieve  entailed  proprietors  from  the  fetters  of  the  entail  to  a  certain  effect 
and  under  certain  conditions ;  and  not  to  confer  upon  them  powers  beyond 
what  they  would  have  if  they  were  fee-simple  proprietors ;  and,  in  particular, 
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it  does  not  confer  upon  the  gaardians  of  heirs  of  entail  in  pupillaritj,  powerspeb.  19.  1865* 
which  they  could  not  enjoy  or  acquire,  if  the  estates  of  their  ward  were  held      '-nr*' 
in  fee-simple.     On  the  contrary,  it  does  not  well  appear  how  some  of  the^<>7l^  P^* 
conditions  of  the  Act — such  as  emitting  the  affidavit  required  by  the  6th  sec- 
tions-could be  implemented  in  the  case  of  a  petition  by  the  guardian  of  the 
pupil." 

H,  Boberistm^  and  BoyU^  in  support  of  the  petition,  referred  to  Miurheadj  4th 
July  1849,  and  argued,  that  taking  sec.  24  in  connection  with  sec.  31,  it  was 
evidently  the  intention  of  the  legislature  to  enable  a  pupil,  being  heir  in  pos- 
session, to  consent  to  such  procedure  as  that  now  proposed ;  and  they  referred 
to  the  terms  of  the  Pupils'  Protection  Act,  as  corroborative  of  this  view. 

The  LoBD  Pbesident.    I  participate  in  the  doubts  of  the  Lord  Ordinary,  as 
to  the  applicant's  construction  of  the  statute  being  the  sound  one.    It  was 
intended  to  relieve  parties  placed  under  fetters  from  these  fetters  to  a  certain 
extent,  but  it  was  not  intended  to  enlarge  the  rights  and  powers  of  parties  who 
are  placed  otherwise  under  legal  disabilities,  unless  there  was  special  provi- 
sion for  such  enlargement.    It  was  not  intended  to  place  the  pupils  in  a  situa- 
tion of  greater  power  and  advantage  than  is  possessed  by  pupils  who  are  pro- 
prietors in  fee  simple.    Now  this  is  an  application  under  sec.  24 ;  and  the 
argument  put  to  us,  is,  that  pupils,  who  by  the  law  of  Scotland  cannot  alie- 
nate their  heritage,  are  rendered  not  only  virtually  fee  simple  proprietors,  but 
are  entitled  to  act  as  if  they  were  sui  generis  in  every  respect.    The  appli- 
cant certainly  says  that  the  pupil  must  have  a  tutor  ad  Uteniy  but  they  stand 
on  sec.  24  alone,  and  by  that  clause  no  tutor  is  required.    The  only  section 
about  tutors  or  guardians  of  any  kind  is  sec.  31 ;  and  that  section  does  not 
appear  to  me  to  have  reference  to  a  matter  of  this  kind  at  all     It  is  lA  reference 
to  consent  given  to  proceedings  instituted  by  parties  who  had  a  legal  capacity 
to  institute  it,  a  section  clearly  necessary  for  carrying  out  of  the  Act ;  for 
it  was  plain  tiiat  there  would  be  pupils  without  whose  consent  somehow 
given,  the  law  could  not  have  effect,  and  therefore  as  the  pupil  could  not 
otherwise  give  his  consent,  the  legislature  thus  interfered,  to  enable  him  to 
do  so.     But  we  cannot  carry  that  special  act  of  legislation  beyond  the  terms 
of  the  act  itself.     I  do  not  find  any  other  section  which  implies  that  a  party 
under  a  legal  incapacity,  can  institute  this  procedure.     No  tutor  is  appointed, 
no  guardian  is  authorised  to  do  any  thing,  but  to  give  consent.     Now,  in  that 
view  of  the  case,  I  am  afraid  that  neither  under  sec.  24,  nor  reading  it  in  com- 
bination with  sec  31,  can  we  arrive  at  the  conclusion  that  a  pupil  can  give 
consent,  nor  that  a  tutor  acting  for  him  can  alienate  his  heritage.     It  is  said, 
and  was  strenuously  argued,*  that  this  may  have  the  effect  of  preventing  the 
useful  application  of  the  section  of  the  statute,  in  all  those  cases  in  which  the 
heir  of  entail  happens  to  be  a  pupil ;  but  I  am  bound  to  hold  that  if  it  had 
been  intended  to  give  such  power  to  the  pupil  and  his  tutor,  and  which  would 
not  have  belonged  to  him  if  the  estate  had  been  his  in  fee  simple,  the  legisla- 
ture would  have  given  the  means  for  removing  the  incapacity,  which  by  the  law 
attaches  to  him.     I  am  not  prepared  to  say  that  an  heir  of  entail  is  not  a  life- 
renter,  or  that  in  the  case  of  a  pupil  liferenter,  there  might  not  be  authority 
given  to  alienate  heritage.     But  we  are  dealing  with  the  provisions  of  a  par- 
ticular statute ;  and  I  do  not  see  tiiat  the  statute  gives  that  power.    Whether 
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Feb.  19. 1853.  the  original  proceeding  had  gone  such  a  length  that  there  shall  he  a  mode  of 
^"^^       following  it  outf  I  give  no  opinion  at  present.    But  as  to  the  proceedings  in- 
BoTir^^       stituted  at  the  instance  of  the  pupil  and  his  administrator,  I  am  afraid  that 
there  is  no  power  under  this  statute  for  it. 

Lord  Fullerton.  I  am  of  the  same  opinion.  I  must  say  that  I  do  not 
entertain  the  slightest  doubt  on  the  point.  This  application  rests  on  the  sta- 
tute, and  in  the  words  of  the  statute  there  is  no  authority  given  to  a  factor  loco 
tutoria  to  do  that  which  it  is  now  proposed  to  be  done.  It  i6  quite  true  that 
by  section  31  of  the  statute  there  are  very  extensive  powers  given  to  a  tutor. 
But  that  is  a  special  section  altogether.  It  confers  powers  of  a  very  special 
kind  on  tutors  and  curators,  but  then  that  is  limited  to  cases  of  consent.  It 
goes  no  farther.  Whether  you  can  take  the  will  of  the  curator  or  tutor  for  the 
will  of  the  pupil  or  minor  we  see  nothing  to  enable  us  to  determine.  It  con- 
tains no  authority  for  doing  so,  and  although  loss  may  possibly  arise  in  the 
present  case,  we  have  no  alternative  but  take  the  matter  as  we  find  it,  and 
therefore  we  must  refuse  this  application. 

Lord  Guninghame  concurred. 

Lord  Ivory.  I  can  arrive  at  no  other  conclusion.  This  obligation  must  be 
looked  at  as  exclusively  resting  under  the  Entail  Amendment  Act.  It  cannot 
call  in  aid  either  the  common  law  powers  of  the  Court  in  sanctioning  extraor- 
dinary procedure  on  the  part  of  a  factor  loco  tutorts  ;  nor  the  clauses  of  the 
Pupils'  Protection  Act,  which  are  limited  to  their  own  special  matters  and  sub- 
jects. It  is  with  reluctance,  for  I  see  the  benefit  that  might  arise  to  the 
estate,  that  I  come  to  this  conclusion ;  but  I  feel  myself  compelled  to  concur 
with  the  views  of  the  Lord  Ordinary  in  his  note. 

The  Court  therefore  refused  the  application. 

Hunter^  Bkur,  ^  Cowcmy  W.S.,  Petitioner's  Agents.        (J.  S.  M.) 


^^-  ^*^^'  MACPHERSON  v.  MACKENZIE. 

Bankr^tcy — ExpenteS'^BemkiRff — Approval  ofAuditor'a  Beport. 

l8t  Dirision.       Ju  tj^jg  ^ase,  which  was  an  action  of  damages  against  the  defender,  for  not 
Feb.  23. 1868.  putting  certain  subjects,  let  to  the  pursuer,  in  a  proper  habitable  condition,  at 

Macpherson  v,  *^®  ^*^  ^^  ^®  ^*^^ »  *^®  i^Yi  ^^  March  last,  returned  a  verdict  for  the  de- 
Mackenzie,      fender,  (See  vol.  i.,  p.  396).     In  April  following,  the  estates  of  the  pursuer 
were  sequestrated.     Subsequently,  the  Court  applied  the  verdict,  and  found  the 
defender  entitled  to  expenses.     In  the  meantime,  the  pursuer  had  been  dis- 
charged on  a  composition  contract. 

On  the  defender  moving  for  approval  of  the  Auditor's  report  and  decree 
against  the  pursuer  for  the  amount  of  the  account, — 

Shand,  for  the  pursuer,  submitted  that  his  client  was  entitled  to  a  reserva- 
tion in  the  interlocutor,  to  the  effect,  that  he  was  only  liable  in  payment  of 
the  same  composition  on  this  debt  as  on  the  debts  of  his  other  creditors.  The 
expenses  were  due  before  the  sequestration,  though  not  decerned  for,  and  con- 
sequently, free  under  the  sequestration. 

Buchanan^  contra.     The  pursuer's  view,  as  to  the  extent  of  his  liability,  is 
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altogether  erroneous,  as  he  shall  shew  at  the  proper  time  if  payment  shall  Feb.  28*  186(1. 
be  refflsted;  but  in  any  view,  having  got  decree  against  the  pursuer  for  ®*- Macphereon  v 
penaes,  we  are  entitled  to  a  decemiture  for  the  taxed  amount,  and  approval  of  Mackenzie, 
the  Auditor's  report,  in  the  usual  unqualified  terms. 

Lord  President.  The  point  raised  here  would  appear  substantially  to  re- 
solve into  a  question  of  ranking,  and  this  is  not  the  time  for  discussing  it. 
A  party  who  has  got  a  decemitiure  for  expenses,  is  entitled  to  have  that  fol- 
lowed up,  as  is  here  craved,  when  the  account  is  taxed.  We  must  refuse  the 
pursuer's  clum  of  reservation.  But  this  will  not  foreclose  him  from  contend- 
ing IJiat  lie  is  bound  to  pay  a  dividend  only. 

Lachkm  MaMntoihy  S.S.C.,  Agent  for  Parsaer. 

.Sciii^  oiu/ iicfiim,  S.S  C,  Agents  for  Defender.  (R  S.) 


Sib  M.  S.  STEWART  v.  3.  WALKER  &  Co.^  and  Others.  No.  127. 

Btfermnoty  Judicial. — ^Parties  coald  not  agree  upon  the  import.of  a  jadidalreference  ioto  ' 
which  they  had  entered,  and  the  four  Judges  of  the  Division  were  each  of  a  different  opinion. 
The  Gout  recalled  the  deli?erance  interponing  the  jadicial  authority  to  the  reference,  and 
allowed  paities  to  proceed  as  if  it  had  not  been  entered  into. 

This  was  a  combined  process  of  declarator  and  interdict  at  the  instance  of^  DlTision. 
Sir  M.  S.  Stewart  against  Walker  and  Co.,  sugar  refiners,  whose  works  stand^®^-  ^*  ^^^' 
upon  ground  of  which  the  pursuer  is  the  superior.    The  object  of  the  action      ^'v^*^ 
was  to  compel  the  defenders  to  remove  a  weir  or  dam  in  the  West  Bum  ofwAikArAO. 
Greenock,  which  is  the  pursuer's  property.    The  defenders  pleaded,  that  under&c 
the  fen-contract  between  the  pursuer's  father  and  their  author,  they  had  cer- 
tain privileges  of  using  the  water  of  the  bum,  and  that  the  dam  in  question 
was  necessary  to  enable  them  to  avail  themselves  of  these  privileges. 

In  June  last,  an  issue  was  adjusted,  and  it  was  arranged  that  the  jury  trial 
should  take  place  at  the  August  sittings.  On  the  day  of  the  trial,  however, 
after  the  jury  were  balloted,  the  parties  agreed,  by  a  joint  minute,  to  refer  to 
Mr  Leslie,  dvil  engineer,  the  question,  "  what  works  or  operations  are  neces- 
sary or  proper  to  enable  the  defenders  to  obtain  and  secure  to  them  the  full 
supply  of  water  from  the  West  Bum,  to  which  the  feu-contract  entitled  the 
defenders,  in  such  way  and  manner  as  may  least  interfere  with  the  use  of  the 
bum  by  the  pursuer,  or  others,  and  that  either  by  the  present  weir,  if  neces- 
sary, or  in  any  other  way  which  the  said  referee  may  direct,  with  power  to 
him  to  continue,  alter,  or  puU  down  the  existing  works,  and  order  the  erec- 
tion  of  such  other  works,  if  any,  as  he  may  think  proper ;  with  power  also  to 
the  referee  to  report  to  the  Court  any  point  which  may  arise,  on  which  he 
thinks  it  necessary  to  take  that  step."  To  this  reference  the  judicial  autho- 
rity of  the  Lord  Justice-Clerk  was  interponed,  on  the  8d  August  last 

The  referee  inspected  the  place  and  works,  and  ordered  statements  by  the 
parties,  as  to  the  right  the  defenders  claimed  to  use  the  solum  of  the  bum  for 
certain  purposes,  and  how  far  the  pursuer  admitted  their  claim.  These 
statements  being  made,  and  being  entirely  at  variance  with  each  other,  and 
the  counsel  having  met  by  order  of  the  referee,  but  being  unable  to  agree  us 
to  the  right  of  parties  under  the  remit,  the  referee  reported  the  point  above 
mentioned  to  the  Court  ibr  instructions. 
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Veb.  28. 1858.     ^*  C.  CampbeU,  and  Neave$j  for  the  pursuer ;  mnd, 

x'Y^-^  ^'  F.  MaitUmdj  and  Deaa^  for  the  defenders,  had  repeated  debates  before  the 

VTMrtT^XV'    ^^^^  ^P^^  ^^  interim  report,  and  difiered  essentiallj  with  regard  to  the 
g^Q^  ''import  of  the  reference,  and  the  course  which  ought  now  to  be  pursued. 

The  LoBD  JusncE-CucBK,  after  avizandum  had  been  made  with  the  case, 
stated,  that  each  of  the  four  Judges  held  a  different  opinion  as  to  the  mean- 
ing of  the  reference,  and  that  the  onlj  course  now  left  was  to  pronounce  the 
following  interlocutor,  which  was  done  accordingly. 

<«  Becall  the  deliverance  of  the  Ju(](ge,  of  3d  August  1852,  interponing  his 
authority  to  the  minute  of  reference  between  the  parties,  and  allow  the  par- 
ties to  proceed  as  if  no  reference  had  been  entered  into.** 

Patrick,  M^Ewen,  Sf  Cartnent,  W.S.,  Parsner's  Agents. 

Duncan  fr  Dewar,  W.S.,  Defenders'  Agents.  (W.  H.  T.) 


jfo,  X28-  BARTHOLOMEWS  v.  GARDNER. 

Court  of  Sesgion  Act,  18  cmd  14  Vict,  c  36 — Form  of  Pleadinff — Summons — Record — 
Issue, 

Outer  Houm.       This  was  an  action  of  count  and  reckoning,  in  which  the  pursuers,  as  exe- 
Feb.  23.  1858.  cutors  of  their  deceased  father,  called  on  the  defender  to  pay  certain  balances 
w^Y^i^      alleged  to  be  due  by  him,  on  certain  joint  adventures,  in  the  purchase  of 
Bartholomews  wood,  in  which  they  averred  the  defender  and  their  father  had  been  engaged. 
V.  Qardner.         j^  ^^  summons,  one  of  the  alleged  joint  adventures  was  libelled  to  have  been 
"  in  hard  wood,"  bought  at  a  certain  time  and  place.     In  the  revised  con- 
descendence, the  transaction  in  question  was  alleged  to  have  taken  place  ''  in 
fir  wood." 

The  pursuer  lodged  an  issue  in  terms  of  the  statement  in  his  revised  paper. 

Shand,  for  the  defender,  objected.  The  summons  does  not  warrant  any  such 
issue.  Its  terms  on  the  contrary  are  inclusive  of  the  transaction  having  been 
m  fir-wood,  for  hard-wood  is  expressly  libelled. 

Pattison,  for  the  pursuers.  The  variation  between  the  summons  and  the 
revised  condescendence  is  not  material.  It  was  not  necessary  to  specify  the 
sort  of  wood  at  all,  and  there  is  here  only  a  connection  of  what  was  originally 
alleged  in  the  uncalled  for  minuteness.  There  is  nothing  in  the  new  Court 
of  Session  Act,  authorising  such  strict  views. 

Lord  Rutherfurd.  I  cannot  grant  the  issue  here  proposed.  It  is  not 
supported  by  the  summons.  It  is  quite  a  mistake  to  suppose  that  any  greater 
latitude  or  looseness  in  pleading  exists  under  the  new  than  the  older  form  of 
making  up  a  record.  In  that  particular,  no  change  was  intended,  and  none 
has  been  made. 

J.  G,  HopMrk^  W.S.,  Pursuer's  Agent. 

John  Rutherfurd,  WS.,  Defender's  Agent.  (R.  S.) 


No.  129.  RICHMOND  v,  RICHMOND. 

Curator  ad  Utam-^Adkcrence, — In  an  action  of  adherence  advocated  by  the  defender 
from  the  Sheriff  Court,  the  defender  pleaded  that  the  proceedings  in  the  Inferior  Conrt 
were  null,  in  respect  of  no  cnrator  ad  litem  for  the  pursuer.  The  Court  now  appointed  a 
cnrator,  and  opened  up  the  Inferior  Court  record  and  proof^  for  the  curator  to  consider 
whether  he  should  add  anything  thereto. 
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This  was  an  advocation  of  a  process  of  adherence,  at  the  instance  of  a  wife  2d  Diyinon. 
against  her  hoshand.     The  Sheriff  had  pronounced  a  judgment  in  favour  of  Feb.  24. 1858. 
the  pursuers,  on  the  merits.  ^'•^y^^ 

C  Scottj  for  the  defender  and  advocator,  objected  to  the  competency  of  jy^jmond.  ' 
the  whole  proceedings  in  the  Inferior  Court,  in  respect  that  no  curator  ad  litem 
had  been  sisted  for  Ihe  pursuer.     Darling's  Practice,  p.  92  and  95  ;  Harper^ 
9th  Feb.  1850,  Ersk.  I.  6,  21,  More's  Notes  to  Stair. 

P.  FraseTj  for  the  pursuer.  Curators  ad  litem  are  unnecessary  in  consis- 
toriai  actions.     This  objection  was  never  pleaded  in  the  Inferior  Court. 

The  Court  held  that  the  proceedings  in  the  Inferior  Court  were  not  null 
in  respect  of  no  curator  ad  litem^  but  pronounced  the  following  interlocutor : — 
"  Appoint  A.  G.  Ellis,  W.S.,  curator  ad  litem  to  Mrs  Mary  M*Nie  or  Rich- 
mond ;  further,  in  respect  that  no  curator  ad  litem  was  appointed  in  the  In- 
ferior Court,  advocate  the  cause;  alter  the  interlocutor  complained  of;  open 
up  the  record  as  closed  in  the  Inferior  Court,  recall  the  interlocutor  circum- 
dncing  the  term  for  proof;  allow  the  curator  to  consider  the  record,  and  the 
proof  as  already  adduced,  and  the  whole  cause,  and  to  report  whether  he  wishes 
to  make  any  addition  to  the  record,  or  to  the  proof  as  already  adduced.'' 

C,  Clark,  S.S.C,  Pursuer's  Agent. 

J.  Walls,  S.S.C,  Defendei's  Agent.  (W.  H.  T.) 


EICHARDSON  and  Othebs  v.  GAVIN'S  EXECUTORS.  No.  130. 

Zua£6cp€Rcfeiu.— Pleaof  K»alibif  on  the  ground  of  proceedings  before  the  English 
Courts,  repeUedj  these  proceedings  being  considered  as  Tirtnally  abandoned. 

Partnership — Relief,  Obligation  o/" inter  socios. — Held  that  a  partner  of  a  dissolved  and 
insolvent  company,  for  winding  np  whose  affairs  no  steps  have  been  taken,  is  entitled  to  sue 
the  other  partners  for  proportional  relief  of  company  debts,  which  he  has  been  compelled 
to  pay. 

This  was  an  action  of  relief  at  the  iustance  of  certain  parties,  partners  of  Ist  Division, 
the  Forth  Marine  Insurance  Company,  against  the  other  surviving  partners,  Feb.  25. 1858. 
and  the  representatives  of  such  as  are  deceased.     This  company  having      ^''V"*^ 
proved  unfortunate,  in  1845  a  fiat  of  bankruptcy  was  obtained  against  it  in  J'^^*'^'^"!  , 
England,  under  the  Winding-up  Act,  7  and  8  Vict.,  cap.  111.     The  pursuers  Executors, 
alleged  that  they  had,  after  the  fiat  had  been  obtained,  paid  certain  debts  of 
the  company  out  of  their  own  private  funds ;  that  owing  to  the  company  be- 
ing dissolved  and  in  a  state  of  bankruptcy,  there  were  no  company  funds  to 
meet  these  debts ;  and  they  concluded  that  they  were  entitled  to  have  relief 
from  the  defenders  in  proportion  to  their  several  interests  as  shareholders. 
The  proceedings  in  the  English  Court  of  Bankruptcy  had  been  found  inextric- 
able, and  were  suspended. 

The  executors  of  the  late  Mr  Gavin,  an  alleged  partner,  objected  to  the 
competency  of  the  action,  on  the  ground,  1st,  Of  lis  alibi  pendens ;  and,  2d, 
That  the  pursuers'  claim  involved  a  general  winding-up  of  the  company's 
affairs,  which  could  not  be  given  effect  to  in  such  an  action  as  the  present. 

The  Lord  Ordinary,  (Cowan),  sustained  the  competency  of  the  action. 

In  a  note,  his  Lordship  observed,  "  Had  there  been  proceedings  depending 
in  the  Bankruptcy  Court  in  England,  under  which  the  relative  rights  and  ob- 
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Feb.  25.  i853.tigatioD8  of  the  partners,  inter  m,  might  be  adjusted,  it  would  have  been  diife- 
""^^^^^      rent.    In  that  case  there  might  have  been  room  for  the  defence  of  Us  dUbi ; 
&(^t;?  Gavin's  ^^'  ^^  ^  events,  for  moving  that  this  process  should  be  sisted  till  the  issue  of 
Execaton.      the  English  proceedings.    The  defenders,  however,  in  course  of  the  debate, 
disclaimed  any  intention  of  contending  for  either  of  those  views,  and  admit- 
ted that  the  proceedings  in  England,  if  not  expressly  abandoned,  had  at  least 
tacitly  been  allowed  to  lie  over  for  a  long  period  of  time,  and  without  any 
steps  in  the  suit  being  now  in  contemplation/' 

*'  It  may  be  that  a  general  winding-up  of  the  affairs  of  this  company  would 
be  an  expedient  and  proper  measure  for  all  concerned  ;  and  it  is  very  possibly 
that  if  an  action  for  that  purpose  were  insisted  in  by  the  defenders,  cause 
might  be  shewn  for  refusing  to  give  decree  in  this  action,  till  the  ^airs  were 
finally  wound  up  in  that  action  at  the  sight  of  the  Coiurt.  No  such  state  of 
matters,  however,  exists.  The  only  action  in  Court  is  one  for  proportional 
relief  of  company  debts  by  certain  partners  who  have  paid  them,  against  their 
co-partners  equally  liable  for  such  debts.  At  common  law,  such  an  action  is 
unexceptionable ;  and  so  far  as  relates  to  the  mere  question  of  competency,  it 
matters  not  though  the  company  be  dissolved.  The  defences  by  which  the 
action  of  relief  may  be  met,  and  the  ulterior  proceedings  for  finally  extricating 
the  rights  of  the  co-partners,  inter  se^  may  thereby  be  affected  or  modified  : 
but  the  power  and  competency  of  any  one  partner,  called  on  to  pay  the  com- 
pany debt,  to  insist  for  proportional  relief  from  the  other  partners  to  the  ex- 
tent of  their  interests,  remain,  it  is  apprehended,  untouched  by  the  fact  of  dis- 
solution.'' 

The  defenders  reclaimed. 

Pennei/,  and  Deas,  for  the  reclaimers. 

Donaldson,  and  Neaves^  with  whom  Dean  of  Faculty,  (Inglis),  for  the  pur- 
suers, founded  on  Stair,  I.  8,  §  9,  and  Bell's  Commentaries,  II.,  p.  619,  in 
support  of  the  right  of  relief  claimed. 

The  Lord  President.  There  is  no  sufiScient  reason  given  for  disturbing 
the  interlocutor.  A  remedy  is  claimed,  to  which  every  partner  is  entitled  who 
has  paid  part  of  the  company  debts.  The  English  proceedings  afford  no  good 
ground  for  stopping  those  here. 

The  other  Judges  concurred. 

The  Court  adhered,  with  expenses. 

J,  and  J.  Macandrew,  S.&C.,  Parsaers'  Agents. 

Thomas  Ranken,  S.S.C.,  Defenders*  Agent.  (J.  S.  M.) 


RUSSELL  V.  MALCOLM  AND  OTHERS,  and  MALCOLM  AND 
No,  131.  OTHERS,  v.  THE  CALEDONIAN  RAILWAY  CO. 

Compensation — Railway — Minerals. — The  proprietor  of  an  estate  contracted  to  sell  to  a 
party  the  minerals  lying  under  it,  with  special  facilities  on  the  surface  for  his  operations. 
Considerable  delay  took  place  in  completing  the  purchaser's  right,  and  in  the  meantime, 
the  seller  conyeyed  to  a  railway  company  a  portion  of  the  surfiace : — Held,  Ist,  that  the 
purchaser  had  a  good  claim  for  compensation  against  the  sellers,  in  respect  of  any  injury 
from  the  loss  of  those  facilities  which  had  been  guaranteed  to  him,  which  he  might  instrtiet 
before  beginning  the  works,  and  also  in  respect  of  any  iiijuiy  which  might  aften^ards  be  as- 
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pertained  daring  the  working  of  the  minerals,  in  so  fiur  as  not  coreied  by  the  damage  or 
price  which  the  railway  company  might  hare  to  pay  onder  the  Bailway  Clanaes  Act. 
Htid^  2d,  that  the  Company  conld  not  be  compelled  to  give  to  the  parchasers  any  of  the 
rights  or  fedlities  which  the  sellers  had  agreed  io  give  to  him. 

The  laods  of  Allejsbank  originally  belonged  to  the  deceased  Margaret  Auld,  2d  Division, 
wife  of  the  pursuer  Malcolm,  and  her  sister  Marion  Auld,  to  the  extent  off*^]).  25.  iS58, 
two-thirds,  pro  nuUviaOy  and  to  Henry  Wardrop  and  bis  sister  Mrs  Mnller,      ^^-v^*" 
to  the  extent  of  the  other  third,  pro  indwiso.    In  1844,  Margaret  and  Marion  Rnsiellr.Mal- 
Auld  conveyed  their  two-thirds  to  Wardrop;  but  by  the  conveyance,  ^^^m,^!    i^° 
whole  coal  and  other  minerals  in  the  said  lands  were  expressly  reserved  Cal.  RJiii  Co. 
entire  to  themselves,  and  to  the  other  p*o  mdmso  proprietors  thereof,  and  their 
respective  heirs  and  successors,  and  it  was  provided  that  they  should  accord- 
ingly have  fhU  power,  as  formerly,  by  themselves  or  their  tacksmen  or  servants, 
to  sink  pits,  and  perform  other  operations  on  any  part  of  said  lands,  for  work- 
ing the  coal  or  minerals,  and  to  sell  or  lei  their  shares  in  the  said  coal,  at 
pleasure,  upon  payment  of  any  damages  which  might  be  occasioned  by  work- 
ing out  and  carrying  away  said  minerals,  to  the  said  Henry  Wardrop,  and 
the  other  proprietors  thereof  for  the  time. 

In  November  1845,  Margaret  Auld,  Marion  Auld,  Wardrop,  and  Mrs 
Muller,  agreed  to  sell  to  Archibald  Russell,  all  the  coal  and  minerals  belong- 
ing to  them,  as  pro  indiviso  proprietors,  under  the  said  lands.  It  was  provided 
with  much  care  and  detail,  in  the  articles  of  roup,  that  the  purchaser  should 
have  special  facilities  for  the  use  of  the  surface  for  conducting  his  operations, 
on  paying  compensation  to  the  proprietors  of  it  for  the  time,  for  such  part  as 
should  be  broken  up  or  used.  His  right  to  be  limited  to  thirty  years.  (See 
the  findings  in  the  interlocutor  of  the  Court) 

In  January  1846  the  Clydesdale  Junction  Railway  Company  gave  the  usual 
notice  to  Wardrop  and  Mrs  Muller,  as  proprietors  of  the  surface,  that  they 
required  a  stripe  of  the  land  for  their  works.  The  amount  of  compensation 
being  arranged,  the  Company  obtained  a  disposition  in  the  statutory  form,  in 
August  1846. 

The  conveyance  of  the  minerals  to  Russell  had  not  at  this  time  been  com- 
pleted, and  in  1847,  he,  upon  the  ground  that  they  had  disqualified  them- 
selves by  the  sale  to  the  Railway  Company  fi*om  implementing  their  contract 
with  him,  raised  against  them  the  first  of  the  present  actions,  conclud- 
ing for  implement  and  damage  against  them.  In  that  action,  on  a  re- 
claiming note  against  a  judgment  of  the  Lord  Ordinary,  (Ivory)  the  Court 
found,  that  ^^  the  defenders  must  at  their  own  expense,  in  the  first  instance, 
convene  the  Railway  Company  in  an  action  in  their  names,  and,  if  so  ad- 
vised, with  concurrence  as  in  name  of  the  pursuer,  in  order  to  ascertain  the 
liability  of  the  said  Railway  Company  for  damages  in  respect  of  the  alleged 
injury  caused  by  the  line  of  railway  to  the  working  of  the  coal  sold  to  the 
pursuer,  as  to  the  use  of  the  surface  for  the  purpose  of  working  the  same ;" 
and  superseded  consideration  of  the  cause  in  the  meantime. 

In  consequence  of  this  interlocutor,  the  second  of  these  actions  was  raised  by 
Malcolm,  (representing  his  wife,  who  had  died  since  the  commencement  of  the 
ti  ansactions),  Miss  Marion  Auld,  the  trustees  of  Wardrop  (also  recently  de- 
ceased), and  Mrs  Muller,  with  the  concurrence  of  Russell,  concluding  for  de- 
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Feb.  25.  l858.clarator,  that  the  whole  of  the  coal  and  minerals  in  question  belonged  to  them 

^      »    «,  ,  ^<>^  their  pro  indiviso  shares ;  that  under  the  disposition  by  Margaret  and  Marion 

Russell  o.  Mai-  *    u  *    «r     j         t  ,,.,  «.         ,         r« 

colm,  &C.,  and  ^'"^  "*  Wardrop  they  reserved  their  shares  of  minerals  entire,  Ac. ;  that  the 

Malcolm&c,  v.said  coal  and  minerals,  with  relative  servitude  on  the  surface  for  working 
'  them,  now  stood  duly  vested  in  the  pursuers,  and  that  thej  were  entitied  to 
convey  the  same  to  Russell  in  terms  of  the  original  agreement  with  him ; 
that  bj  their  disposition  to  the  Railway  Company,  they  did  not  convey  any 
portion  of  the  minerals  in  relative  right  of  servitude  to  them,  and  that  Russell, 
on  obtaining  from  the  pursuers  such  conveyance  to  the  minerals,  &c^ 
should  be  entitled  to  work  them,  and  to  use  the  surface  so  &r  as  necessary 
for  that  purpose,  unaffected  by  the  disposition  granted  to  the  Company,  or 
any  ocxsupation  following  thereon,  in  the  same  way  as  if  such  had  not  been 
granted ;  or  at  all  events,  that  the  Company  were  liable  in  damages  to  him 
for  being  prevented  from  using  the  portions  of  surfiice  which  they  had  ob- 
tained. 
The  Lord  Ordinary  (Anderson)  reported  the  case  to  the  Court 

T.  Mackerme^  Neaves,  Macfcwlane,  and  Deaa,  for  the  pursuers,  Malcolm,  Ac 

Penney^  for  Russell ;  and 

The  Dean  of  Faculty ^  and  H.  Eobertson^  for  the  defenders. 

The  Court  proceeded  to  advise  the  two  cases  at  the  same  time. 

The  Lord  Justicb-Clbrk.  In  disposing  of  the  two  actions  now  before  us, 
it  will  be  most  convenient  to  take,  first,  the  action  at  the  instance  of  Russel], 
and  to  consider  what  rights  he  acquired  from  the  coal  owners  who  sold  the 
field  to  him.  In  the  next  place,  the  question  arises,  what  impediment  to  the 
exercise  of  his  rights  has  arisen  from  the  acquisition  of  a  part  of  the  surface 
by  the  Railway  Company,  and  the  formation  of  the  line  on  that  portion  f 
And  lastly,  whether  he  has  any,  and  what  ground,  or  measure  of  relief,  and 
against  what  parties  ? 

Mr  Russell  bought,  for  a  large  sum,  at  a  public  sale,  this  piece  of  ground. 
Under  the  articles  of  roup  the  owners,  ji^ro  indiviso,  all  concur,  and  are  bound 
to  grant  him  a  disposition  with  absolute  warrandice.  The  sale  was  for  thirty 
years,  indicating  that  the  object  was  to  work  out  the  coal  as  soon  as  possible', 
and  of  course  to  have  every  facility  for  doing  so.  Of  the  necessity  of  such 
facilities  the  sellers  were  quite  aware,  and  it  is  clear  that  the  surface  was 
sacrificed  for  the  sake  of  obtaining  a  large  price  for  the  coal.  All  this  is  dear 
from  the  terms  of  the  article  of  roup.  I  am  therefore  of  opinion,  that  Russell 
bought  under  conditions  which  completely,  and  without  restriction  of  any 
kind,  subjected  the  whole  surface  to  him  for  his  benefit,  in  working,  storing, 
and  carrying  away  the  coal.  And  as  some  of  the  parties  joining  in  this  sale 
of  the  coal  were  also  the  sole  proprietors  of  the  surface,  the  right  so  conveyed 
to  him  flowed  from  parties  entitled  to  put  the  whole  surface  under  this  ab- 
solute subjection  to  the  coal.  The  right  so  acquired,  as  I  have  already  said, 
is  much  greater  than  the  ordinary  right  belonging  at  common  law  to  the 
owner  of  a  mineral  estate  against  the  owner  of  the  surface. 

In  the  second  place,  it  is  a  plain  matter  of  fact,  that  the  whole  stripe  of 
ground  acquired  by  the  Railway  Company  is  lost  for  any  use  to  which  the 
coal  owner  might  wish  to  put  it,  for  his  coal  operations.     Also  that  the  sur- 
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&oe  is  cut  in  two  bj  an  insurmountable  obstacle  to  continuous  communication.  Feb.  26. 1858. 
The  power  to  make  the  railway  had  been  granted  before  the  sale ;  but  that  "-^y^*^ 
was  in  1845,  and  it  was  therefore  far  from  certain  that  it  would  ever  be  used.  Russell  v.  Mai- 
The  sellers  do  not  proceed  to  constitute,  without  delay  and  effectually,  the  Malcolm  ic.  v. 
right  so  conveyed  to  Russell  against  the  owners  of  the  surface,  who  are  two  Cal.  Kail.  Co. 
of  their  own  number,  and  it  was  not  perfected  before  the  notice  by  the  Rail- 
way Company  was  given.  We  need  not  therefore  enquire  what  would 
have  been  the  effect,  had  it  been  so  perfected.  This  saves  also  the 
consideration  of  the  effect  of  the  provisions  in  the  Railway  Glauses'  Act. 
But  in  the  meantime,  two  of  the  sellers  proceed  to  alter  materially  the 
situation  of  Russell,  and  to  sell  to  the  Railway  without  protection  of  his  rights. 
That  they  were  compelled  under  the  Railway  Act  to  sell,  is  of  no  consequence, 
for  they  were  bound  to  Russell  in  absolute  warrandice,  and  had  they  com- 
pleted his  right  by  infeflroent,  the  Company  would  have  paid  part  of  the 
compensation  to  him.  The  last  point  is,  against  whom  has  Russell  any  ground 
of  relief.  He  brings  no  case  against  the  Railway  Company,  and  goes  directly 
against  his  authors,  and  he.  is  not  bound  to  take  any  other  course.  The 
burden  or  servitude  over  the  surface  was  not  constituted  so  as  to  be  effectual 
to  Russell.  A  latent  contract,  left  solely  on  the  personal  obligation  of  the 
sellers,  cannot  qualify  the  right  acquired  by  the  notice,  nor  can  it  be  enforced 
against  the  Railway  Company,  either  to  restrain  them  in  the  exercise  of  their 
statDtory  powers,  or  to  establish  a  claim  of  damages.  The  sellers,  however, 
were  bound  to  perfect  his  right.  They  leave  it  on  their  personal  obligation. 
All  were  bound  to  make  the  right  complete ;  but  on  two  of  them,  scheduled 
as  owners,  the  obligation  to  secure  Russell  was  still  more  stringent.  The 
answer  on  the  part  of  the  sellers  to  Russell's  claim  of  damages,  that  he  may 
now  throw  up  his  bargain,  palpably  fails.  He  most  justly  says,  "  I  bought 
the  coals,  I  adhere  to  my  bargain."  I  therefore  hold  all  the  defenders  in  the 
original  action  liable  to  Russell ;  but,  of  course,  one  set  of  them  may  have 
relief  against  the  others,  who  were  sole  owners  of  the  sur&ce.  But  an  im- 
portant question  still  arises.  The  Railway  Clauses'  Act  provides  for  com- 
pensation to  mineral  owners,  varying  according  to  the  interruption  to  working 
both  above  ground,  and  by  the  supports  to  the  railway  necessary  to  be  left 
below.  The  latter  cannot  yet  be  ascertained,  and  cannot  be  ascertained  till 
Russell  begins  to  work  the  minerals.  After  he  does* begin  to  work,  he  will 
be  in  the  ordinary  position  of  a  mineral  owner,  and  will  get  compensation 
fit)m  the  Company.  For  that  he  is  bound  to  be  prepared,  and  cannot  make 
it  a  complaint  against  the  sellers ;  and  the  damages  which  they  are  liable  in 
may  come  to  be  merely  the  difference  between  what  the  Company  may  have 
to  pay  to  him,  and  the  extra  claim  against  the  sellers.  I  am  of  opinion,  there- 
fere,  that  if  he  can  establish  by  a  report  of  persons  of  skill  that  he  must  now 
begin  his  operations  at  a  loss,  he  is  entitled  to  do  so  now,  as  well  as  to  have 
his  general  decree  for  liability.  It  is  possible  that  he  can  at  present  instruct 
great  damage  ft*om  the  mere  obstruction  of  the  line  on  the  surface.  But  if, 
on  the  other  hand,  it  cannot  be  ascertained  till  after  the  coal  is  worked,  the 
damages  cannot  be  now  assessed.  No  doubt  it  is  a  hard  result,  that  a  pur- 
chaser in  this  position  must  lay  down  the  full  price,  trusting  to  a  claim  of 
damages  at  a  ftiture  time,  when  his  authors  may  be  insolvent.    At  all  events, 
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Feb.  25. 1858.  it  is  clear  thalThe  is  entitled  now  to  bare  a  decree,  finding  these  parties  liable 
RoBselllv.Mal-^^  ^^  damage  which  he  maj  sastain  from  the  loss  of  this  portion  of  the  anr- 
colm,  &c.,  and  face,  and  the  interruption  to  continnons  nse  of  the  same.  The  only  other  qnes- 
v^Caf^l^L  C   ^^^  ^"  raised  hj  the  action  against  the  Company  by  the  sellers.    The  real 
object  of  their  conclusions  is,  to  have  it  found  that  these  parties  were  entitled 
to  convey  to  Russell  as  if  no  occupation  had  been  given  to  the  Railway  at  all. 
This  is  excluded,  as  regards  the  two  who  actually  sold  to  the  Company,  by 
their  own  unlimited  conveyance  ;  and,  as  to  the  others,  they  allowed  Russell's 
right  to  remain  a  mere  personal  obligation,  which  could  not  affect  a  bona  fide 
onerous  singular  successor,  and  the  intervening  sale  to  the  Company  entirely 
barred  the  possibility  of  making  Russell's  right  effectuaL  The  Company,  how- 
ever, were  m  bona  fide^  and  I  think  they  ought  to  be  assoilzied,  but  in  such 
terms  as  to  prevent  the  judgment  from  being  founded  on  as  narrowing  Russell's 
right  to  the  whole  damages  he  may  be  able  to  claim  under  the  statutory  re- 
servations in  favour  of  mineral  owners. 

The  Court  therefore  pronounced  these  interlocutors.  In  BuaaeU  v.  Malcolm 
and  Others : — ^Find  that  originally  the  lands  of  Alleysbank,  including  the  coal 
and  minerals  within  the  same,  which  had  not  then  been  separated  into  a  dis- 
tinct estate,  belonged  to  the  defender  Margaret  Auld  (now  deceased,  and  repre* 
sented  by  her  husband  the  defender,  John  Malcolm)  and  to  her  sister  Marion 
Auld,  to  the  extent  of  two-third  shares  |7ro  incUviso ;  and  to  the  defender,  Henry 
Wardrop,  and  his  sister  Mrs  Muller  to 'the  extent  of  the  remaining  third  share 
pro  mdiviso.  Find,  that  by  disposition  in  1844,  the  said  Margaret  Auld  and 
Marion  Auld,  sold  and  conveyed  their  two-third  shares  of  the  said  lands  of 
Alleysbank  to  the  said  Henry  Wardrop ;  but  that  in  the  said  disposition  they 
^'  expressly  provided  and  declared,  that  the  whole  coal  and  other  metals  and 
minerals  in  the  said  lands,  our  shares  of  which  lands  are  thereby  disponed,  and 
also  in  that  part  of  the  lands  of  Alleysbank,  some  time  ago  sold  to  the  said 
James  Pinkerton,  junior,  are  hereby  reserved  entire  to  the  said  Margaret  Howie 
Auld  or  Malcolm,  and  Marion  Auld,  and  to  the  whole  other  p-o  indhnso  proprie- 
tors thereof,  and  our  and  their  respective  heirs  and  successors ;  and  that  we  and 
they,  and  our  respective  foresaids,  shall  accordingly  have  full  power  and  liberty 
as  now  and  formerly  possessed  by  us,  at  any  time  we  or  they  may  think  proper, 
by  ourselves,  our  tacksmen,  or  servants,  to  sink  pits,  and  perform  all  other  ne- 
cessary operations  on  any  part  of  the  said  lands,  our  shares  whereof  are  hereby 
disponed,  for  working  and  taking  away  the  said  coal,  and  other  metals  and 
minerals  in  the  whole  of  the  said  lands  of  Alleysbank,  including  the  said  por- 
tions thereof  sold  to  the  said  James  Pinkerton,  junior,  as  aforesaid,  as  well  as 
the  portions  thereof,  our  shares  of  which  are  hereby  conveyed,  as  also  to  let 
or  sell  our  and  their  shares  of  the  said  coal,  metals,  and  minerals  at  pleasure, 
and  that  upon  payment  always  of  the  whole  damages  which  may  be  occasioned 
by  working  out  and  carrying  away  such  minerals,  or  other  operations  there- 
with connected,  to  the  said  lands  or  to  the  houses  built  or  to  be  built  thereon 
to  the  said  Henry  Wardrop,  and  the  other  proprietors  thereof  for  the  time  " — 
Which  provision  and  declaration  is  accordingly  as  a  real  burden  and  quality 
of  his  right  tolidem  verbis  inserted  in  the  instrument  of  sasine  expede  by  the 
said  Henry  Wardrop  upon  said  disposition,  wbich  instrument  is  dated,  and  was 
duly  registered. in  the  Register  of  Sasines  on  Sd  September  1844.    Find  that 
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the  defenders,  as  owners  of  the  eoals,  metaU  and  minerals,  thereafter  bj  articles  Feb.  26. 1 858. 
of  roup  dated  on  the  17th,  22d,  and  25th  days  of  November  1845,  and  by      ^^--y*^ 
minate  of  sale  dated  26th  November  1845,  after  competition  of  public  roup,^^^^^^^-^*^^' 
sold  to  the  pursuer  the  whole  coal,  metals,  and  minerals  under  the  lands  of  ^i^i^ii^  j^c.  v, 
AUeysbank,  with  an  obligation  to  grant  a  clause  of  absolute  warrandice,  andCal.  Bail.  Co. 
under  the  conditions  contained  in  the  8th  section  of  the  articles  of  roup—'  The 
person  preferred,  or  his  heirs  and  successors,  shall  have  the  right  and  privileges, 
and  shall  be  bound  in  working  the  said  coal,  metals,  and  minerals,  to  observe 
the  conditions,  and  implement  the  obligations  contained  in  the  following  rules 
and  regulations,  which  shall  be  binding  upon  him  and  them,  from  the  date  of 
the  minute  of  preference,  and  which  shall  be  introduced  into  the  disposition 
to  be  granted  to  him,  the  instrument  of  sasine  to  follow  thereon,  and  in  all 
the  future  conveyances  and  transmissions  of  said  coals,  metals,  and  minerals, 
as  real  liens  and  burdens,  or  otherwise  the  same  shall  be  void  and  null,  viz. 
— ^First,  He  shall  have  right  to  win  the  coal,  metals,  and  minerals,  and  to 
work  oat  the  same  in  any  manner  he  may  consider  most  beneficial.     He  shall 
be  entitled  to  work  them  from  any  pit  or  mine  in  the  adjoining  lands,  to  which 
he  may  have,  or  shall  acquire  right,  or  by  pits  and  shafts  in  and  upon  the  said 
lands  themselves,  and  he  shall  accordingly  be  entitled  to  sink  pits,  and  erect 
all  neoessary  engines,  machinery,  and  houses,  in  and  upon  any  part  of  the^d 
landS)  excepting  that  part  thereof  sold  to  James  Pinkerton,  junior,  farmer, 
near  Ratherglen  ;  and  to  make  roads,  water  courses,  and  ponds,  and  in  general 
to  use  the  surface  of  the  said  lands,  excepting,  as  before  excepted,  for  all  ne« 
eessary  operations  in  working,  storing,  and  cai*r3ring  away  the  said  coal,  metals, 
and  minerals.     He  shall  have  power  and  liberty  at  any  time  to  take  down 
the  said  buildings,  and  to  remove  and  carry  away  the  materials  thereof,  and 
also  to  take  down  and  remove  the  engines,  machinery,  and  appurtenances 
which  may  be  erected  and  fitted  up  on  the  said  lands,  in  so  far  as  the  same 
shall  not  be  subject  to  any  right  of  lien  or  hypothec  for  payment  of  the  price, 
or  any  balance  or  interest  thereof    The  person  preferred  to  the  purchase  and 
his  foresaids,  shall  be  bound  to  pay  to  the  proprietors  for  the  time,  a  yearly 
rent  at  the  rate  of  £10  for  each  acre  imperial  measure  of  the  surface  of  the 
said  lands,  which  shall  be  broken  up,  or  entered  upon,  or  occupied  by  him  or 
them,  or  which  shall  be  deteriorated  or  injured  by  pits,  or  by  sinking,  or  by 
any  efiTect  or  other  circumstances  of  working  the  said  coal,  metals,  or  mine- 
rals, and  that  half-yearly,  at  Martinmas  and  Whitsunday,  during  the  period 
the  surface  shall  be  occupied  by  him,  or  shall  remain  in  an  injured  state,  and 
when  he  shall  cease  to  occupy  the  said  surface,  he  shall  be  bound  to  restore 
the  same  to  a  good  arable  state  and  condition,  and  to  pay  the  rent  thereof, 
and  of  such  part  of  the  surface  as  shall  be  injured,  in  manner  foresaid,  until 
the  term  of  Martinmas,  after  it  shall  have  been  restored  to  an  arable  con- 
dition.    Fourth,  the  peraon  preferred  and  his  foresaids,  shall  be  at  liberty,  in 
case  it  shall  be  necessary,  to  carry  oft*  any  water  that  may  arise  in  the  course 
of  the  working  of  the  said  coals,  metals,  and  minerals,  by  or  through  the  said 
lands  of  Alleysbank,  belonging  to  the  said  Henry  Wardrop  and  Janet  Marion 
Alexander  Wardrop  or  Muller,  by  means  of  proper  conduits,  and  in  such  way 
and  manner  as  shall  be  least  prejudicial  to  the  said  lands,  they  being  always 
)K)und  to  pay  all  surface  damage  that  may  be  occasioned  to  the  said  lands  by 
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Feb.  25. 1858.  their  operations  in  transferring  or  carrying  off  such  water,  and  farther,  under  the 
'"'V^*^      declaration  in  the  minute  of  sale,  "The  coal,  metals,  and  minerals  referred  to  in 
ccSm  Ac  ^*d  '^®  foregoing  articles  upon  the  foregoing  terms  and  conditions,  are  now  exposed 
MalcoIin/&c.,  at  the  upset  price  of  £5000 — Declaring  that  the  period  of  workingthe  said  coal, 
t'.Cal.  Rail.  Co.  metals,  and  minerals,  is  extended  to  thirty  years  from  and  after  Whitsunday 
next,  1846,  and  the  period  of  removing  and  restoring  the  surface,  altered  and  ex* 
tended  accordingly.    And  declaring  farther,  that  it  is  intended  hy  the  foresaid 
articles  that  the  purchaser,  in  respect  of  the  payment  to  the  landlord  of  L.]  0  per 
acre,  per  annum,  (per  imperial  acre,)  shall  he  freed  from  all  claim  at  the  instance 
of  the  tenant  of  the  surface  for  all  damage  sustained  by  him,  in  so  far  as  regards 
the  grounds  occupied  or  used  by  the  purchaser,  excepting  the  claims  of  the  land- 
lord and  tenant  for  the  damage  or  deterioration  of  crop  or  ground^  and  the  pur- 
chaser's obligation  to  restore  the  ground  in  manner  therein  mentioned,  it  being 
expressly  understood  that  the  purchaser  shall  not  be  entitled  to  occupy,  use,  or 
take  any  part  of  the  surface,  except  for  the  purpose  of  working  out  the  said 
coal,  metals,  or  minerals.''    Find,  that  after  the  pursuer  bought  the  said  coal, 
metal,  and  minerals,  with  the  aforesaid  rights  and  privileges  in  regard  to  the 
use  of  the  sur&ce,  the  defenders  did  not  proceed  to  perfect  and  complete  the 
right  which  they  had  so  sold  to  the  said  Archibald  Russell  by  conveyance  and 
infeftment,  so  as  to  give  him  any  feudal  right  in  and  on  the  surface  of  the  said 
lands,  in  terms  of  the  said  articles  of  roup,  and  the  said  minute  of  sale,  which 
could  be  effectual  against  any  singular  successor  acquiring,  by  onerous  and 
bona  fide  purchase,  the  right  to  the  said  lands,  or  any  portion  of  the  surface  of 
the  same,  and  that  they  left,  the  right  so  sold  to  the  said  Archibald  Russell, 
on  the  personal  obligation  undertaken  by  them.    Find  that  the  Railway  Com- 
pany in  this  state  of  things,  gave  notice  to  the  late  Henry  Wardrop  and  Mrs 
Muller,  under  their  statute,  of  their  purpose  to  take  the  portion  of  the  land 
in  question  for  the  formation  of  the  railway,  and  thereby  acquired  right  to 
the  same,  the  price  of  which  they  afterwards  settled  by  agreement,  and  paid 
to  the  said  Henry  Wardrop  and  Mrs  Muller,  and  obtained  possession  of  the 
right  to,  and  occupation  and  possession  of,  the  said  portion  of  the  surface  for 
the  purpose  of  their  railway.     Find,  that  after  Uie  right  and  occupation  so 
acquired  under  the  railway  notice,  and  completed  by  feudal  investiture  and 
possession,  the  defenders  cannot  give  the  said  Archibald  Russell  the  posses- 
sion and  use  of  the  whole  surface  of  the  lands  for  the  purposes  and  to  the 
extent  agreed  to,  and  warranted  in  the  said  articles  of  roup  and  minute  of 
sale.    Find,  that  the  right  so  acquired  by  the  Railway  Company  cannot  be 
contracted  and  limited  by  any  personal  contract  which  the  said  defenders 
may  have  entered  into,  such  as  ^at  with  the  pursuer,  and  therefore  that  in 
so  far  as  the  rights  acquired  by  the  said  Archibald  Russell,  by  purchase  from 
the  defenders,  are  more  valuable  and  extensive  than  the  ordinary  rights  com- 
petent to  mineral  owners,  against  the  owner  of  the  sur&ce,  for  the  use  of  the 
same,  so  far  as  necessary  for  tlie  use  of  the  minerals,  or  more  valuable  than 
can  be  made  effectual  under  the  Railway  Clauses'  Act.    Find  that  the  de- 
fenders cannot  make  such  rights  effectual  in  favour  of  the  said  Archibald 
Russell  against  the  Railway  Company.     Find  that  the  right  acquired,  as 
aforesaid,  by  the  said  Archibald  Russell  was  much  more  extensive  and  valu- 
able than  the  rights  competent  at  common  law  by  a  mineral  owner  against 
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the  proprietor  of  the  surface.    Therefore,  Find  that  the  pursuer,  the  said  Feb.  25. 1858^ 
Arehibsdd  Russell,  is  entitled  to  claim  damages  for  the  loss  he  has  sustained      """^v^^ 
or  maj  sustain,  in  respect  that  the  defenders  failed  to  perfect  and  complete?  ^J^~^'^*  7 
bj  feudal  investiture,  the  right  they  sold  to  him  of  the  use  of  the  said  surface,  Malcolm/&c, 
as  described  in  the  said  articles  of  roup  and  minute  of  sale,  and  cannot  now  *'•  CaLBoiLCo. 
give  him  possession  of  the  right  to  the  said  use  of  the  sur&ce  so  as  contracted 
for  and  bought.     Find  the  defenders  liable  in  reparation  to  him  of  such  loss 
and  injury  as  he  can  instruct  therefrom,  and  decern.     Find  that  the  said  pur- 
suer is  entitled,  if  he  can,  now  to  instruct  that  he  cannot  begin  to  work  the 
coal  in  the  way  most  beneficial  to  himself,  owing  to  the  injury  caused  by  the 
interruption  to  the  continuous  use  of  the  surface,  or  that  he  from  the  first  must 
sustain  loss  and  damage  in  any  way  from  the  said  cause,  and  that  if  such 
damage  can  now  be  instructed,  he  will  be  entitled  to  recover  the  same  from 
the  defenders,  reserving  to  them  any  claim  of  relief,  if  any,  competent  to  any 
of  them,  against  the  others  in  the  circumstances.    Allow  the  said  Archibald 
Russell  to  give  in  a  minute,  stating  whether  he  proposes  now  to  instruct  any 
loss  and  injury  to  bim,  and  what,  which  he  avers  has  been  caused  by  the  loss 
of  the  said  portion  of  the  surface  acquired  by  the  Railway  Company,  before 
he  begins  to  work  the  said  coal  and  minerals,  and  in  what  way  he  proposes 
to  establish  such  loss  and  injury.     Find  that  if  such  loss  and  injury  cannot 
now  be  instructed  before  be  begins  to  work  the  said  coal  and  minerals,  or  to 
the  extent  to  which  the  same  cannot  now  be  ascertained  and  estimated,  he 
will  be  entitled  after  the  workings  have  proceeded,  and  the  extent  of  the  in- 
jury, if  any,  is  then  ascertained,  which  the  loss  of  the  use  of  the  portion  of  the 
surface  taken  by  the  Railway  Company  may  occasion,  to  recover  the  same 
so  far  as  the  same  cannot  now  be  compensated,  from  the  defenders,  and  so 
far  as  the  same  will  not  be  compensated  and  covered  by  the  damages  or  price 
whicb  the  Railway  Company  may  have  to  pay  under  the  Bailway  Clauses"' 
Act,  after  the  workings  have  proceeded, — which  claims  of  the  pursuer  are 
hereby  fully  reserved  against  the  defenders. 

And  in  the  action  against  the  Railway  Company,  as  follows : — '<  In  respect 
ofthe  judgment  of  the  Courts  pronounced  in  the  action  at  the  instance  of 
Archibald  Russell  against  the  principal  pursuer  in  the  present  action,  assoilzie 
the  defenders  and  decern,  without  prejudice  to  the  claims  which  the  said 
Archibald  Russell  may  competently  state  and  instruct  as  a  mineral  owner, 
under  the  Railway  Clauses'  Act,  against  the  said  defenders ;  Find  the  defen- 
ders entitled  to  expenses ;  allow  an  account  thereof  to  be  given  in,  and  remit 
to  the  Auditor  to  tax  and  report ;  but  in  so  far,  as  the  said  Company  may 
call  on  the  said  Archibald  Russell  to  pay  any  part  of  the  said  expenses.  Find 
that  the  other  principal  pursuers  must  free  and  relieve  the  said  Archibald 
Busseli  of  the  expenses  he  may  be  so  called  on  to  pay,  and  find  the  other 
pursuers  liable  in  repetition  to  him  of  the  same,  and  decern  ;  and  find,  that 
on  being  called  on  to  pay  the  same,  he  will  be  entitled  to  obtain  at  the  ex- 
pense of  the  other  pursuers,  an  assignation  to  any  decreet  or  diligence  the  de- 
fenders may  have  obtained  to  enforce  payment  of  the  expenses  due  to  them, 
and  to  insist  in  and  enforce  the  same  against  the  other  pursuers  for  his  relief 
and  indemnification  ;  also,  find  the  said  Archibald  Russell  entitled  to  obtain 
fh>m  the  pursuers  of  the  action  against  the  Caledonian  Railway,  any  expense, 
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Feb.  25. 1858.  wbioh,  on  enquiry,  may  be  found  more  properly  incurred  by  him  for  his  own 
^^^^^      protection  in  the  action  raised  with  his  concurrence :  allow  an  account  thereof 
^^Kml  to  be  given  in,  and  remit  to  the  Auditor,"  &c. 
Malcolm&c.,  r.     j  p  -^{jj^^  Agent  for  Russell. 
Cal.  BaiL  Ck>.       j  ^  WEmzky  and  Lockhart,  Morton^  and  Co.,  Agents  for  Malcolm,  &c. 

Hope,  Olqphant,  and  Mackay,  Agents  for  RaUway  Co.  (W.  H.  T.) 

No.  132.  PETrnoN,  Miss  E.  E.  D.  V.  G.  MUIRHEAD. 

'Entail—Statute  10  Geo.  IIL  c,  51 — Improvementt  on  Estate, — Held  that  the  expense  of 
bnilding  a  portei's  lodge,  and  of  the  introdnction  of  water  into  an  existing  mansion  bonse, 
filling  np  a  qnany  and  prerenting  slips  of  earth  at  a  bank,  are  improTements  falling  within 
the  provisions  of  the  Montgomery  Act ;  bat  that  the  expense  of  providing  miU  stones  is 
not  of  the  natnre  of  a  permanent  improvement. 

2d  Division.       '^^  ^^  ^  petition  at  the  instance  of  the  heiress  of  entail  in  possession  of 
the  entailed  estate  of  Bredisholm,  with  consent  of  her  curators,  for  authority 
!\^      to  lay  out  L.200  derived  from  the  "  sale  or  disposal"  of  a  portion  of  an  en- 
Petition,         tailed  estate : — 1st,  in  permanently  improving  the  same ;  and,  2d,  in  repay- 
Mnirhead.       ment  of  money  already  expended  in  such  improvement,  as  authorised  by  11 
and  12  Yict.,  c.  36,  sec.  26,  ^'  or  such  other  sums  as  may  be  ascertained  .  . 
as  the  proper  amount  of  expenditure  in  said  improvements  already  made  or 
to  be  made,  as  aforesaid." 

Afler  intimation,  the  Court  remitted  to  James  Hozier,  Esq.  of  Newlands^ 
^'  to  examine  and  report  whether  the  proposed  improvements  on  the  mansion 
house,  and  the  building  of  a  porter's  lodge,  are  proper  and  permanent 
improvements,  and  such  as  are  contemplated  by  the  statute  10  Geo.  III., 

c.  51." 
Mr  Hozier  reported  favourably  with  regard  to  the  proposed  improvements  od 

jthe  mansion-house  of  Bredisholm.  As  to  the  porter's  lodge,  he  reported  that  it 
was  indispensably  necessary,  being  '^  in  the  centre  of  a  very  large  and  min- 
ing district,"  and  there  being  <^  no  house  for  a  forrester  or  servant  of  that  de- 
scription." Owing  to  the  mining  operations  on  the  estate  of  Bredisholm,  the 
supply  of  water  for  the  use  of  the  mansion  house  had  been  cut  off;  and  Mr 
Hozier  reported  that  a  supply  could  be  got,  and  recommended  it  to  be  taken 
from  a  certain  spring,  and  that  he  considered  the  sum  of  £200  claimed,  was 
inadequate,  and  recommended  that  the  petitioner,  and  her  curators,  should  be 
found  entitled  to  £398,  10s.,  to  meet  future  improvements. 

Upon  considering  this  report : — 

The  Lord  Justice-Clerk,  remarked  that  a  porter's  lodge  was  not,  under 
the  Montgomery  Act,  a  permanent  improvement,  and  that  he  did  not  incline 
to  go  beyond  what  that  statute  allowed ;  while  taking  water  into  the  mansion 
house  could  not  be  under  the  Montgomery  Act. 

Mdclcintjosh,  for  the  petitioner,  referred  on  the  first  point  to  FraseVj  2d  Dec. 
1835,  14  Shaw,  899,  (the  Lovat  improvements),  where  a  milk  house,  ice 
house,  &c.,  were  allowed ;  and  to  Craufurd  Torrance^  2  W.  and  S.  429,  Ist 
Dec.  1820,  F.C. ;  where  the  Court,  among  other  improvements,  sustained  a 
garden  house,  and  though  this  case  was  reversed  on  appeal,  it  was  only  on 
the  ground  that  the  procedure  under  10  Geo.  III.,  c.  .51,  had  not  been 
regularly  gone  through.     See  Lord  Qiffords  speech,  p.  437.    Then  as  to  the 
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introduction  of  water  into  the  mansion  house,  in  the  case  otFraser^  (mpra),F^,  25. 1859* 
the  introduction  of  water  had  been  allowed.    Under  the  words  in  the  prayer,      ,^^^*^ 
the  Court  had  power  to  find  the  petitioner  entitled  to  the  sum  reported  hy^^^J,^^ 
Mr  Hozier,  in  conformity  with  Oordariy  16th  July  1851  ;  reported  12th 
Nor.  1851,  14  D.  p.  16. 

The  Lord  Justice-Clbrk,  was  clear,  that  under  this  petition,  the  petitioner 
was  entitled  to  payment  of  the  sum  ascertained  as  above,  notwithstanding 
the  indication  of  an  opposite  opinion  in  the  First  Division  in  a  similar  case. 
Laefy  Jane  Hamiltonj  14th  July  1852,  antej  vol.  L,  p.  104d« 

Th^  other  Judges  concurred. 

The  following  interlocutor  was  pronounced : — **  The  Lords  having  consi- 
dered the  report  of  Mr  Hozier,  approve  of  the  same;  Find  that  the  build- 
ing of  the  porter's  lodge,  and  gates,  bringing  in  water  into  the  mansion 
house,  and  the  repairs  and  alterations  on  the  mansion  house,  as  reported 
by  Mr  Hozier,  and  for  which  an  estimate,  amounting  in  all  to  L.3989 
has  been  got,  will  be  permanent  improvements  on  the  estate ;  and  autho* 
rize  the  same  to  be  executed ;  and  sanction  the  payment  of  the  same, 
out  of  the  money  consigned,  as  mentioned  in  the  petition :  But  before  grant- 
ing  warrant  for  uplifting  any  portion  of  the  said  money.  Remit  to  Mr  Hozier, 
and  request  him  to  give  such  directions  for  the  execution  of  the  same,  as  he 
may  deem  necessary,  either  on  the  estimates  already  obtained,  or  on  any 
others  which  he  may  obtain,  and  when  the  same  are  executed  in  a  proper 
and  substantial  manner  to  his  satisfaction,  and  sufficient  discharges  produced 
to  satisfy  him  of  the  amount  actually  expended,  to  report  finally  to  the  Court, 
in  order  that  warrant  may  be  granted  for  application  of  part  of  the  consigned 
money  to  repay  the  said  outlay.** 


Ab  to  the  improvements  cdready  executed^  the  Court  remitted,  of  this  datcr, 
(8tk  Dec.  1852,)  ^'  to  Mr  Scott,  of  Craiglockart,  to  report  as  to  the  improve 
ments  already  executed,  whether  the  sums  stated  have  been  bona  fide  and  use* 
fully  expended  in  {lermanent  improvements  on  the  entailed  estate  of  Bredis- 
holm,  and  whether  they  have  been  substantially,  and  well  executed,  and  may 
be  sustained  on  such  grounds :  And  remit  to  Mr  Barston,  accountant,  to  re- 
port whether  the  sums  stated  are  duly  and  sufficiently  vouched  by  proper 
evidence,  proving  the  outlay  to  be  such  as  averred.'' 

In  compliance  with  this  remit,  Mr  Scott,  reported  that  of  the  sum  of  L.5 10, 
88. 5^.,  L.487 :  19  ;  3,  were  bonafide^  and  usefully  expended  in  permanent  im-* 
provements  on  the  entailed  estate  of  Bredisholm,  and  have  been  substantially 
and  well  executed,  and  may  be  sustained  on  such  grounds. 

Mr  Barston,  as  an  accountant,  reported  the  sums  stated  as  '*  duly  and  suffi- 
cientiy  vouched  by  proper  evidence,  proving  the  outiay  to  be  such  a^ 
averred." 

Amongst  these  improvements  was  a  sum  for  filling  up  a  quarry,  and  also 
for  preventing  slips  of  earth  at  a  bank,  and  also  the  expense  of  providing  mill-* 
stones. 

The  LoBO  Jdstice^Clerk  objected  to  the  item  of  the  mill  stones,  as  not 

a  permanent  impt*ovemenr« 
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Feb.  25.  1853.  Mackintosh^  for  the  petitioner,  stated  that  thej  had  been  reported  to  last 
for  from  sixteen  to  twenty  years,  which  was  longer  than  the  purchase  of 
house  property ;  that  it  was  a  part  of  the  machinery  of  a  mill  which  the 
estate  was  bound  to  keep  up,  and  not  the  individual  proprietor,  and  that  the 
case  of  Lockhaf%  D.  14,  922,  was  a  case  of  refitting  a  mill  in  similar  circum- 
stances. 

The  LoBD  Justice-Clerk.  The  Court  only  consented  to  allow  the  fittings 
in  that  case  on  condition  of  the  premises  being  insured.  This  is  not  properly 
a  permanent  improvement 

With  regard  to  the  other  items,  a  further  report  was  ordered,  and 
to-day  the  case  was  again  called,  and  the  following  interlocutor  pronounced : 
— <'  The  Lords  having  resumed  consideration  of  the  petition  for  Miss  £. 
£.  Du  Yeraet  Grosett  Muirhead,  and  her  curators,  together  with  the  re- 
ports by  Alexander  Scott  and  Charles  Barston,  and  the  additional  report  by 
Alexander  Scott,  approve  of  the  said  reports,  and  also  of  the  said  improvements 
already  executed,  as  therein  reported,  under  the  deductions  of  L.22 : 9 : 2, 
therein  disallowed,  as  temporary  improvements,  and  of  L.12,  being  a 
proposed  charge  for  mill  stones,  leaving  for  permanent  improvements  already 
executed,  the  sum  of  L.475  :  19  : 3.  Grant  warrant  to  the  accountant  of 
Court  to  exhibit  the  deposit  receipts,  and  authorise  and  ordain  the  Royal 
Bank  of  Scotland  to  pay  the  said  sum  of  L.475  :  19  : 3,  as  prayed  in  the  said 
petition,  and  decern." 

X.  Mackintosh^  S.S.C.,  Petitioner's  Agent.  (J.  S.  M.) 
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HUNTER  V.  WALKER. 

Bankruptcy-^Seqiustration — StaU  2  and  3  Vict.,  c.  41,  §  11 — Preference^  vouchers  of— 
Dividend, — The  tmstee  on  a  bankrupt  estate  is  not  entitled  to  reject  a  claim  to  a  preference 
in  the  ranking,  on  the  sole  ground  that  the  vouchers  of  the  preference  were  not  lodged 
along  with  the  oath,  the  necessary  evidence  of  the  debt  itself  having  been  produced. 

The  appellant,  Hunter,  along  with  Scott  and  Duncan,  signed,  as  cautioner 
Feb.  26. 1863,  for  Campbell,  a  cash  credit  bond  to  the  Eastern  Bank,  on  which,  a  balance 
having  becpme  due,  the  Bank  used  inhibition  against  Campbell.  More  than 
year  and  day  thereafler,  Campbell  was  sequestrated.  Scott's  trustees  having 
paid  the  debt  to  the  Bank,  and  got  assignation  to  the  bond  and  diligence. 
Hunter  paid  to  them  his  third  of  it,  amounting  to  £173 :  16  :  1,  and  lodged  a 
claim  to  be  ranked  for  that  sum  on  the  bankrupt's  estate,  (which  consisted  of 
the  proceeds  of  heritable  property),  preferably  to  those  creditors  whose  debts 
were  contracted  subsequently  to  the  inhibition,  which  was  specified  in  his  claim, 
and  to  which  he  therein  alleged  he  had  right.  With  his  claim  he  pro- 
duced only  the  cash  credit  bond,  the  assignation  by  the  Bank,  which  narrated 
the  inhibition,  and  the  voucher  of  his  payment  to  Scott's  trustees.  The  trus- 
tee, however,  rejected  it  on  account  of  the  non-production  of  the  inhibition, 
^nd  of  any  assignation  to  it  in  the  claimant's  favour ;  but  he  admitted  hihi  to 
rank  for  an  ordinary  dividend.  Against  this  deliverance,  Hunter  appealed  to 
the  Sheriff,  tendering  at  the  same  time,  as  productions,  the  inhibition,  and  an 
assignation  thereto,  which  he  had  procured  with  great  difiiculty  from  the 
agent  for  Scott's  trustees,  who  also  acted  as  agent  for  the  trustee  and  credi- 
;tors.     The  Sheriff-substitute,  on  29th  June  1852,  refused  to  receive  these 
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documents ;  adcI,  on  23d  November  thereafter,  <^  in  respect  the  inhibition  andEeb.  26. 1853. 
assignation  thereto  were  not  produced  at  all  before  the  trustee,  when  his  de-  „  """^^^^^ 
iiveranoe  was  pronounced,  and  in  respect  said  inhibition  and  assignation  are  Walker. ' 
not  now  before  the  Sheriff-substitute,  finds  that  there  is  no  evidence  to  support 
the  appellant's  claim  of  preference,  and  therefore  adheres  to  the  trustee's  de* 
liverance." 

Against  these  judgments.  Hunter  brought  the  present  appeal. 

P.  Fraserj  and  PcUtorij  for  the  appellant.  Section  11  of  the  Bankrupt  Act 
applies  only  where  the  vouchers  of  the  debt  are  not  produced  with  the  claim, 
and  not  to  documents  instructing  &  preference^  which  is  a  mere  quality  of  the 
debt  The  trustee  ought  to  have  set  apart  the  dividend  till  the  requisite  evi- 
dence was  produced.  In  cases  like  this,  the  Court  have  relaxed  their  strict- 
ness, Douglas  v.  Sanderson^  29th  February  1848. 

T.  Mackenzie^  and  Neavea^  for  the  respondent,  Campbeirs  trustee.  Section 
11  of  the  Act  provides,  '^  that  the  creditor  shall  produce  with  his  .oath  such 
accounts  and  vouchers  as  shall  be  necessary  to  prove  his  debt,*'  Wright  v. 
Corriey  19th  November  1842  ;  Ker  v.  M'Euxm^  8th  February  1845  ;  Tw/lor 
V.  Drummondy  11th  January  1848;  Holiday  v.  Harviey  11th  July  1848. 

The  term  '^  debt"  in  this  section  means  debt  as  clamed. 

Lord  Fbesident.  I  think  this  appeal  rightly  taken.  It  was  the  trustee's 
business  to  have  called  for  production  of  this  evidence  had  he  desired  more 
knowledge,  and  not  to  have  rejected  proof  altogether.  Nor  can  I  overlook  the 
fact,  that  the  documents  were  in  the  hands  of  his  agent,  who  threw  obstacles 
in  the  way  of  their  production. 

Lord  Fullertok.  I  am  of  the  same  opinion.  The  trustee  pught  to  have 
waited  till  he  saw  if  Hunter  was  able  to  produce  the  writs.  Such  delay  is 
competent,  unless  there  are  statutory  provisions  against  granting  it,  and  I  do 
not  think  that  the  ^'  debt"  of  §  11  means  ^<  preferable  debt." 

Lord  Itobt.  The  inhibiter  was  entitled  to  produce  evidence  quocunque 
tempore,  before  payment  of  his  dividend.  If  a  trustee  divide  in  the  &ce  of  a 
recorded  inhibition,  he  would  undertake  great  responsibility. 

Lord  CuNUfGHAM£.  I  am  clear  that  the  objection  is  founded  on  a  narrow 
and  hypercritical  construction  of  the  statute,  for  which  there  is  no  precedent 
in  similar  circumstances.  The  terms  of  the  documents  lodged  necessarily 
showed  in  whose  hands  the  inhibition  was,  in  which  case  the  trustee  should 
have  (^pointed  a  dividend  to  be  set  aside  to  meet  the  appellant's  claim,  when 
he  could  complete  his  productions.  He  must  have  known  the  basis  of  the 
claimant's  preference  to  be  indisputable. 

The  Court  "recall  the  several  interlocutors  and  deliverances  appealed 
from,  and  remit  to  the  Sheriff,  with  instructions  to  receive  the  documents  ten<r 
dered  by  the  appellant,  but  rejected  by  the  Sheriff-substitute,  as  well  as  all 
other  documents  necessary  to  ascertain  the  rights  of  the  appellant,  and  there- 
after to  dispose  of  the  appellant's  claim  in  terms  of  the  statute,  and  decern. 
Find  Thomas  Walker,  the  present  trustee,  liable  to  the  appellant  in  the  ex- 
penses incurred  by  him  both  in  this  Court  and  in  the  Inferior  Court  down  to 
tbis  date,"  <&c. 

Walker  and  Melville^  W.S.,  Appellant's  Agents. 

James  Morgan,  S.S.C.,  Ropoiulcnt's  Agent.  (J.  S.  M.) 
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1^0  J  34^  GILMOUR  and  MOAE  v.  CLARK'S  TRUSTEE. 

Ccariagt  of  goods — Contract — Deviation  fiom  ingtructiona — Sea  Risk — Lots — Liability. — 
A  carrier  was  iDstracted  to  ship  certain  goods  on  board  a  particular  vessel ;  but  lie  shipped 
them  on  board  of  another  vessel  for  the  same  destination.  The  vessel  foundered  at  sea, 
and  the  goods  were  lost : — Held,  that  the  goods  were  lost  thro(igh  his  deviation  from  his 
instructions,  and  that  he  was  liable  to  refund  their  value. 

ist  Division.  In  this  case,  the  question  to  be  determined  related  to  the  liability  of  a  car- 
Feb.  26.  1853.^^^  ^^^  ^^^  ^^^^  ^^  goods  which  he  had  been  instructed  to  ship  on  board  a 
v.,^_^  particular  vessel,  but  which  he  shipped  on  board  another  vessel  which  found- 
Gilmour,  &c.  ered  at  sea.  The  action  was  raised  originally  in  the  Sheriff  Court,  where 
V.  Clark's  proof  was  led.  By  the  final  interlocutor,  now  pronounced  in  the  cause,  it 
was  held  established,  that  George  Urquhart,  the  carter  who  took  the  goods 
in  question  to  Leith,  sometimes  acted  for  himself  and  sometimes  for  George 
Clark,  carrier,  the  original  defender  in  the  cause;  that  on  the  occasion 
in  question  he  acted  for  Clark;  that  express  instructions  were  given  to 
Urquhart  on  the  part  of  the  pursuers^  Gilmour  and  Moar,  to  ship  the  goods 
for  Stromness,  by  a  vessel  named  the  '  Earl  of  Zetland,'  of  which  die  pursuers 
were  part  owners,  whereas  he  shipped  them  by  another  vessel  named  the 
^  Magnet ;'  that  there  was  no  sufficient  excuse  for  this  deviation  from  the  in- 
structions given,  the  vessel,  named  the  ^  Earl  of  Zetland,'  being  at  the  time 
still  in  the  dock,  and  no  sufficient  pains  having  been  taken  by  Urquhart  to 
make  proper  inquiries  for  it ;  that  there  was  no  acquiescence  by  the  pursuers 
in  this  deviation  from  their  instructions,  and  that  there  is  no  evidence  that 
the  pursuers'  receipt-book — in  which  delivery  of  the  goods  to  the  captain  and 
mate  of  the  '  Magnet'  was  acknowledged,  and  upon  which  the  defenders 
founded  to  shew  that  the  pursuers  on  receiving  it  must  have  been  made  aware 
that  the  goods  had  been  shipped,  not  by  the  '  Zetland,'  but  by  the  ^  Magnet' 
• — was  looked  at  by  the  pursuers,  and  that  although  looked  at,  its  tendency 
was  only  to  mislead,  and  not  to  instruct  them  as  to  the  truth,  the  shipment 
being  there  described  as  made  in  the  '  Earl  of  Zetland ;'  that  it  is  admitted 
that  the  vessel,  the  '  Earl  of  Zethmd,'  arrived  at  Stromness  in  safety,  but  that 
the  ^  Magnet,'  foundered  at  sea,  and  that  the  goods  belonging  to  the  pursuers 
were  lost  in  her. 

In  these  circumstances,  an  action  was  brought  in  the  Sheriff  Court,  at  the 
instance  of  Gilmour  and  Moar,  against  Clark,  concluding  against  him  for 
L.50  :  16  :  11,  the  alleged  value  of  the  lost  goods. 

The  Sheriff-substitute  decerned  against  the  defender  for  L.45 :  14 : 4,  as 
the  ascertained  vidue  of  the  goods,  with  expenses,  to  which  judgment  the 
Sheriff  adhered. 

The  defender,  Clark,  advocated  the  cause ;  but  having  since  died,  his  estate 
was  sequestrated,  and  his  trustee  now  compeared  in  his  stead. 

Giffordy  and  the  Dean  of  Fticulty^  for  the  advocator,  referred  to  Hammond 
if  Co.  V.  PorieoitSf  Idth  Dec.  1808.  This  is  a  sea  risk  for  which  Clark  was 
not  liable,  Heseltines  v.  Arrol  jr  Co-y  loth  Jan.  1802,  M.  10,111. 

Frasery  and  G„  G.  Belly  for  the  respondents,  (pursuers),  referred,  in  sup- 
port of  their  claim,  to  Faley  on  Principal  and  Agent,  p.  3  ;  Story  on  Agency, 
p.  153;  Bain  v.  Brown  and  Blackbut-ny  4th  Dec.  1824,  3  S.  and  D.  362; 
Hwle  V.  Ogihie,  2iih  Ja^i.  1749,  M.  10,095. 
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The  Lord  President,  (after  going  over  the  evidence  in  the  canse.)    The  Feb.  26.  1858. 
question  which  now  arises,  and  which  I  think  is  attended  with  more  difficulty  ^.,  ^  ''^ 
than  the  question  on  the  lacts  of  the  case,  is,  wnat  is  the  legal  consequence  of  v.  Clark's 
this?     The  goods  are  lost.     The  question  is,  whether  this  peril  of  sea  is  what  Trustee 
the  party  who  deviated  from  his  instructions  is  responsible  for?    It  is  stated 
that  the  merchant  ought  to  have  insured  hiis  goods,  and  that  the  party  is  not 
responsible  for  loss  thence  arising.    Two  cases  were  cited  on  the  part  of  the 
defender.     But  I  cannot  say  that  these  cases  come  up  to  the  point  we  have 
here,  for  there  was  not  there  an  express  instruction  to  send  the  goods  by  a 
certain  vesseL     It  does  not  follow  that  a  party  is  bound  to  insure  where 
he  has  given  express  orders  to  send  the  goods  by  a  particular  vessel  in  which 
he  may  have  confidence,  as  well  as  in  the  seamanship  of  the  parties  who  navi- 
gate it.      In  the  case  of  HarU  v.  OgUvy^  the  opinion  of  Lord  President 
Dondas  bears  on  this  case  a  good  deal.    But  there  the  instruction  was  to  send 
the  goods  by  a  convoy,  plainly  to  prevent  the  chance  of  capture,  and  as  no  in- 
jury arose  from  capture,  there  was  no  liability.     If  there  had  been  instructions 
to  send  it  by  a  particular  vessel  and  master,  I  think  his  opinion  would  have 
been  different ;  and  therefore,  upon  the  whole,  I  am  inclined  to  adopt  the  view 
of  the  Sheriff  in  this  case. 

Lord  Fullerton.  I  cannot  say  that  I  am  inclined  to  depart  from  the  con- 
clusion to  which  your  Lordship  has  arrived,  although  I  must  say  that  of  all 
the  cases  that  ever  came  before  us,  this  is  the  most  severe  for  the  carrier  and 
mandatory.  The  principles  on  which  we  decided  these  cases  were  never 
carried  so  far  in  any  case  before,  and  I  think  it  amounts  almost  to  a  penal 
infliction.  But  we  must  deal  with  the  case  according  to  the  rules  of  evidence^ 
and  the  rules  of  law,  for  we  must  consider  these  points  as  entirely  distinct.  I 
cannot  help  thinking  that  the  pursuer  has  suffered  material  injury  by  having 
the  case  decided  in  this  way,  instead  of  having  it  sent  to  a  jury.  But  we  can- 
not deal  with  the  case  in  this  way.  It  so  happens  that  the  question  of  law 
and  the  question  of  fact  admit  of  being  discriminated.  They  are  not  only 
distinguished  but  completely  separate,  and  therefore  we  must  inquire  first 
whether  there  is  sufficient  evidence  to  enable  us  to  hold  that  Urquhart  did  get 
sufficient  instructions  to  deliver  the  goods  to  the  "  Earl  of  Zetland."  Now  the 
allegation  is  that  the  *^  Earl  of  Zetland"  had  sailed.  There  is  no  good  evidence 
of  that.  As  to  acquiescence,  I  agree  there  is  no  proof  of  it  It  may  have 
been  possible  for  the  pursuers  to  have  got  information  that  the  goods  were  on 
board  the  '^  Magnet,"  and  not  the  '^  Earl  of  Zetland,"  but  there  is  not  sufficient 
evidence  to  enable  us  to  hold  that  the  pursuers  were  apprised  of  this,  and  that 
they  acceded  to  it. 

The  question  then  arises,  how  we  are  to  deal  with  the  question  of  law  ? 
Now  that  is  a  nice  point ;  for  the  proprietors  of  the  goods  seem  to  have  given 
directions  that  the  goods  should  be  sent  by  the  ^^  Earl  of  Zetland,"  not  be- 
cause it  was  a  more  seaworthy  vessel ;  all  that  they  say  is,  that  they  preferred 
it  because  they  were  part  owners.  But  undoubtedly  had  the  goods  been  sent 
by  the  "  Earl  of  Zetland,"  they  would  not  have  been  lost.  Now  the  damage 
which  arose,  de  facto^  arose  from  violation  of  the  orders  that  Clark  had 
received.  Is  he  liable  for  all  the  damage  that  may  de  facto  arise  in  this 
way  ?     I  do  not  kaow  that  there  has  been  a  case  in  which  it  has  been  carried 
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Feb.  26. 1858.  60  far.     Bat  the  safe  principle  of  law  is  to  bold  that  the  party  who  accepted 
>-^v^      the  carriage  of  the  goods  is  bound  to  follow  his  instructions,  and  that  if  loss 

Gilmore,  &c.    arises  he  is  to  be  liable  for  the  consequences. 

Trus^e  ^  Lord  Guninohame.    I  am  quite  satisfied  that  any  mistake  committed  in  the 

despatch,  was  not  from  the  fi&ult  of  the  pursuers ;  the  defender  is  liable  for  the 
price  of  the  goods  in  dispute.  There  appears  to  me  to  be  sufficient  proof 
that  Urquhart,  in  the  transport  of  the  goods  from  Edinbur;^  to  Leith^  acted 
on  the  employment  of  the  defender^  who  must  consequently  be  liable  for 
Urquhart's  mistake. 

Lord  Ivory.  I  am  of  the  same  opinion.  If  the  party  had  not  failed  to 
implement  his  instructions,  the  goods  would  have  been  saved,  and  the  question 
of  law  therefore  results  into  a  very  narrow  one.  There  has  been  loss.  Who 
is  to  sustain  it?  It  is  an  invariable  rule  in  such  cases  that  the  loss  shall  fall 
on  the  party  most  in  fault,  and  therefore  I  am  of  opinion  that  the  judgment 
of  the  Sheriff  is  correct. 

The  Court  therefore,  "  Find  that  as  the  employment  given  and  accepted 
of,  was  to  ship  the  goods  in  a  particular  vessel  selected  by  the  pursuers,  and 
under  the  charge  of  a  known  master,  and  as  the  goods  if  so  shipped  would  not 
have  been  lost,  the  original  defender  Clark,  as  responsible  for  Urquhart,  was 
liable  to  make  rei)aration  to  the  pursuers  for  the  loss  thus  sustained  by  them 
in  consequence  of  Urquhart's  unwarrantable  deviation  from  the  instructions 
given ;  Therefore,  and  with  reference  to  the  procedure  before  the  Sheriff  as  to 
the  value  of  the  goods,  repeat  the  judgment  of  the  Sheriffs,  and  decern  against 
the  compearer  William  Ker  Aitchison,  as  trustee  for  the  late  George  Clark 
the  original  defender,  for  the  sum  of  £45 :  14  :  4^,  with  interest  from  the  date 
of  citation  in  the  Inferior  Court  to  the  date  of  sequestration,  to  the  effect  of  the 
pursuers  ranking  upon  the  sequestrated  estate  of  the  original  defender,  for  the 
said  sum  and  interest,  and  decern  against  the  said  William  Ker  Aitchison  per- 
sonally, and  as  trustee  foresaid,  for  payment  of  the  taxed  expenses  in  the  In- 
ferior Court,  being  £53 : 3  : 1 :  Farther  find  him  liable  in  expenses  in  this 
Court,  and  remit  to  the  Auditor  to  tax  the  same  and  to  report." 

Alexander  Giffordy  S.S.C,  Advocator's  Agent. 

James  Nisbetj  S.S.C,  Respondents'  Agent.  (J.  S.  M.) 


No.  135. 


WATSON  V.  WELSH. 


Poor  Law  Amendment  Act,  8  and  9  Vict,  c,  83,  §  GS^Poor  House^Panper-^Parockial 
Board — Sheriff  Court — Incompetency, — Under  sanction  of  the  board  of  supervision,  the 
parish  of  A.,  having  a  poor  house,  agreed  to  accommodate  certain  paupers  belonging  to  the 
parish  of  B.,  which  had  no  poor  house,  but  to  which  it  was  not  contiguous,  or  in  any  way 
connected : — Ildt^  that  an  application  to  the  Sheriff  by  a  pauper  belonging  to  B^  refusing 
to  go  to  the  poor  house  of  A.,  and  claiming  right  to  receive  relief,  and  still  to  reside  in  her 
own  parish  in  B.,  was  incompetent. 

21  Division.        '^^^  ^*®  *^  advocation  from  the  Steward  of  Kircudbright  of  a  petition  at 
Feb  2<»  »s-3  ^^®  instance  of  Rosie  Watson,  an  infirm  old  woman,  against  the  inspector 
^"^y^       of  the  poor  for  the  parish  of  Troqueer.     She  had  been  found  several  years  ago 
Watson  ».       to  be  a  proper  object  of  parochial  relief,  and  for  some  time  received  7  s.  per  month 
from  the  parish  of  Troqueer,  as  such.     Tlie  parochial  board  of  that  parish  hav- 
ing made  arrangements  for  the  admission  of  paupers  into  the  Kircudbright 
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union  poor  house,  with  the  sanction  of  the  board  of  snperv^ision,  under  the  Feb.  26: 1858. 
65th  section  of  the  Poor  Law  Amendment  Act,  intimated  to  the  advocator       ^"^^^^ 
that  she  must  consent  to  go  into  that  poor  house,  or  lose  the  assistance  hitherto  S"f?°  ^' 
afforded  to  her.     The  parish  of  Troqueer  does  not  belong  to  the  Kircudbright 
union,  nor  is  it  contiguous  to  it. 

She  then  raised  the  present  action  before  the  Steward,  to  have  it  found  that 
she  was  entitled  to  refuse  to  go  into  the  poor  bouse,  and  that  the  parish  of 
Troqueer  must  still  continue  to  afford  her  relief  at  her  own  home. 

The  Steward  dismissed  the  application,  holding  that  his  jurisdiction  was  ex- 
cluded from  such  matters,  there  being  a  substantial  offer  of  relief  to  the  pauper, 
who  complained  only  of  the  mode  in  which  it  was  proposed  to  be  given,  but 
reserving  the  petitioner's  right  to  apply  to  the  board  of  supervision. 

The  petitioner  advocated,  and  the  Lord  Ordinary,  (Bobertson),  adhered. 

The  petitioner  reclaimed,  for  whom  Maidment  contended,  that  the  petitioner 
was  not  of  the  class  of  persons  for  whom  poor  houses  were  erected.  She  had 
no  friend  able  to  support  her,  but  she  had  a  daughter  whose  presence  was  essen- 
tial to  her  comfort.  She  was  not,  therefore,  "  friendless"  in  the  sense  of  the 
60th  section  of  the  Act.  Moreover,  the  poor  house  of  the  Kircudbright  union 
not  being  connected  in  any  way  with  the  parish  of  Troqueer,  was  not  a  poor 
house,  quoad  the  parish,  in  the  sense  of  the  Act. 

Hector  J  for  the  respondent. 

The  Lord  Justice-Clerk.  The  65th  section  of  the  Act  allows  the  paro- 
chial board  of  a  parish  or  combination  having  a  poor  house,  to  receive  into  it 
poor  persons  belonging  to  any  other  pai'ish.  This  has  been  done  here  under 
the  sanction  of  the  board  of  supervision.  No  hardship  is  inflicted.  I  there- 
fore coincide  with  the  Lord  Ordinary's  judgment. 

The  other  Judges  concurred. 

The  Court  "  adhere." 

R,  Arthur t  S.S.C.,  Petitioner's  Agent. 

Japp  and  Johnston^  W.S.,  Respondent's  Agents.  ( W.  H.  T.) 


GIFFORD  V.  ROBERTSON  or  RENNIE.  No.  136. 

Wife's  aeparaU  provision — Accounts  in  rem  verscm, — An  agent  employed  by  a  married 
woman  to  take  steps  to  protect  a  separate  alimentary  provision  belonging  to  her,  is  en- 
titled to  decree  for  his  account  against  her  personally,  as  in  rem  versam. 

Reference  to  Oath. — On  a  reference  to  oath,  the  defender  having  admitted  the  employ- 
ment, and  the  non-payment : — Held,  that  the  creditor  is  entitled  to  instruct  the  Yarious 
items  of  his  account  cUiunde, 

This  was  an  action  for  payment  of  a  business  account  alleged  to  have  been  i8t  Division. 
incurred  in  the  employment  of  the  defender,  Mrs  Robertson  or  Rennie,  for  Mar.  1.  1853* 
the  protection  of  her  own  rights,  and  those  of  her  children,  relative  to  a  sepa*       '-^ y^ 
rale  alimentary  provision,  over*  which  ihBjtia  mariti  of  her  husband  is  ex- ^'^o'"*^ ''• 
eluded,  and  of  which  she  is  Uferentrix,  and  her  children  are  fiars.     Defences 
were  lodged  denying  employment,  and  pleading  prescription,  and  the  record 
being  made  up,  reference  was  made  to  the  defender's  oath,  whether  the  ac- 
counts concluded  for  against  her  are  resting  owing  to  the  pursuer. 

The  oath  instructed  employment,  and  also  a  written  obligation  on  the  part 
oi  the  defender  tt)  discharge,  by  gradual  inslalmepts,  the  expense*  which  the 


262  CASES  DECIDED  IN  THE  No.  136. 

Mar.  1. 1853.  pursuer  had  then  incurred,  or  might  jet  incur  on  her  behal£  The  defender 
Gifford  i;.  ^^^^  "  depones  in  explanation,  that  Mr  Gifford,  shortly  after  I  sent  him  the 
Bobertson.  letter  above  recited,  declined  taking  any  &rther  proceedings  on  my  behalf, 
in  consequence  of  my  determination  not  to  agree  to  a  submission ;  and  in  con- 
sequence thereof,  I  considered  Mr  Gifford's  proceedings  as  having  been  una- 
vailing to  me,  and  that  I  derived  no  benefit  therefrom.  Had  Mr  Gifford 
gone  on  with  the  proceedings  on  my  behalf,  and  carried  them  to  a  conclusion^ 
instead  of  deserting  me  at  an  important  moment,  vrhereby  my  opponents  de- 
rived great  advantage,  and  myself  and  family  were  exposed  to  great  persecu- 
tion and  annoyance,  I  should  have  considered  my  promise  binding,  although 
not  legally  so.  But  in  consequence  of  his  refusal  so  to  do,  I  considered  my- 
self absolved  from  the  promise  made  in  said  letter." 

The  Lord  Ordinary  (Robertson),  ^<  in  respect  the  oath  and  letters  therein 
referred  to,  do  not  establish  that  the  accounts  sued  for,  were  incurred,  or  were 
in  rem  versam  of  the  defender,  so  as  to  constitute  a  debt  against  her  separate 
estate :  Finds  the  said  oath  negative  of  the  reference,  and  therefore  assoilzies 
the  defender  frt>m  the  whole  conclusions  of  the  action,  and  decerns :  Finds 
the  defender  entitled  to  expenses,''  &c. 
Against  this  interlocutor  the  pursuer  reclaimed. 

Gifford,  for  the  reclaimer,  argued  that  the  oath  having  proved  employment 
and  non-payment,  it  was  immaterial  that  the  defender  did  not  depone  to  the 
items,  of  which  these  accounts  were  made  up,  as  these  might  competently  be 
proved  aliunde.  Stevenson  v.  Kt/le,  13th  Feb.  1850,  12  D.  673.  The  oath 
instructed  that  the  account  sued  for  had  been  incurred  in  reference  to  Mrs 
Bennie's  alimentary  provision,  and  was  therefore  m  rem  versam,  and  warranted 
a  personal  decree  against  her.  M''Ara  v.  WUson,  15th  Feb.  1848,  10  D.  707. 
Greig  and  Morton  v.  Christie,  16th  Dec.  1837,  13  S.  235. 

Maidfnentt  for  the  respondent  The  oath  does  not  prove  that  the  ex- 
penses specified  in  the  accounts  were  in  rem  versam  of  the  defender.  It 
is  incompetent  to  prove  them  aliunde,  and  therefore  the  oath  is  negative  of  the 
reference. 

LoBD  FuLi^EBTON.  The  oath  shews  that  the  business  done  related  to  the 
alimentary  provision.  Indeed,  it  is  taken  for  granted,  that  the  accounts  are 
in  rem  versam,  and  the  reference  to  oath  is  not  with  regard  to  that,  but  whether 
they  are  resting  owing.  I  think  the  party  has  made  out  that  the  defender  is 
liable  for  the  debt. 

Lord  Cunimghame.     I  am  of  the  same  opinion. 

Lord  Ivory.  This  reference  is  confined  to  the  account,  so  far  as  con- 
cerned Mrs  Bennie's  interest.  The  question  is,  whether,  as  against  herself^ 
there  has  been  a  constitution  of  liability,  and  an  admission  of  non-payment. 
This  oath,  as  I  read  it,  and  as  it  must  have  been  understood  by  Mrs  Bennie, 
contains  an  admission  of  employment  to  protect  her  interest.  This  being  so, 
I  do  not  inquire  whether  she  was  successful  or  not.  It  is  sufficiently  in  rem 
versam  of  the  party,  if  she  has  had  defences  lodged  and  her  interest  protected. 
She  adopts  all  that  was  done,  and  yet  she  says,  that  having  obtained  all  this 
benefit,  she  is  not  to  be  held  liable  to  pay.  The  only  question  the  Court  has 
to  deal  with  is,  whether  they  will  give  decree  constitutuig  the  debt  agauibt 
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her ;  and  on  this  point  I  have  no  hesitation.     This  appears  to  be  merely  an  Mar.  1. 1868, 
attempt  to  avoid  a  just  liability.  ^*nr^ 

The  Lord  President.    I  am  not  disposed  to  differ  as  to  recalling  the  inter-  ^^J!^^^ 
locutor ;  but  I  do  not  think  we  are  in  a  condition  to  pronounce  final  judgment 
in  the  case.     I  am  clear  that  we  are  entitled  to  deduce  the  conclusion  that  the 
proceedings  were  in  rein  versam,  so  far  as  necessary  to  support  this  claim,  and 
that  the  oath  is  afBrmative  of  the  reference. 

The  Court  therefore  recalled  the  interlocutor  reclaimed  against,  and  re- 
mitted to  the  Lord  Ordinary  to  ascertain  the  exact  amount  due. 

> 

Alexander  Gifford^  S.S.C.,  Pursuer's  Agent. 

John  Robertson  jun,^  S.S.G.,  Defender's  Agent.  (J.  S.  M.) 


FENTON  V.  GRANT.  No.  137. 

CetuHoner — Expensea—Judicature  Act,  sec  40. — 1.  Terms  of  a  cautionary  obligatioti, 
and  drcnmstances  in*  respect  of  which  it  was  held  that  a  cautioner  was  not  liable  to  the 
creditor  for  the  expenses  of  discussing  the  principal  debtor : — 2.  The  40th  section  of  the 
Judicature  Act,  requiring  findings  in  fact,  is  not  limited  to  cases  where  parole  proof  has 
heen  led  in  the  Inferior  Court. 

The  pursuer  let  a  mill  and  other  subjects  on  lease  to  the  defender's  2d  Diyision. 
brother,  Peter  Grant.     The  defender,  Alexander  Grant,  in  the  missive  of  Mar.  1. 1863. 
lease,  bound  himself  as  cautioner,  ^'  to  see  the  rents  regularly  paid  during  the      ^^^r"*^ 
period  of  the  lease.''     The  tenant  haying  failed  to  pay  the  rent  due  at  Mar-  Fenton  v. 
tinmas  1842,  the  pursuer  attached  his  machinery  and  other  effects  by  seques-    '^°  ' 
tration.     The  tenant  absconded,  and  the  defender  took  possession  of  the  sub- 
jects, through  a  person  whom  he  placed  there  for  the  remainder  of  the  lease, 
which  does  not  appear  to  have  been  objected  to  by  the  pursuer.    The  pur- 
suer, however,  raised  a  small  debt  action  before  the  Sheriff  of  Banff,  against 
the  defender,  as  cautioner,  for  the  rent  due.      The  defence  that  he  was 
entitled  to  the  benefit  of  discussion,  appears  to  have  been  urged,  and  the 
action  was  not  insisted  in.     The  pursuer  upon  this,  raised  an  action  in  the 
Sheriff  Court  of  Forfarshire,  against  the  principal  debtor,  who  had  fled  to 
that  county,  and,  atler  some  litigation,  obtained  decree  for  the  rent,  and  ex- 
penses of  process,  but  did  not  succeed  in  getting  payment.     He  then  raised 
the  present  action  in  the  Sheriff  Court  of  Banff,  against  the  defender,  as  cau- 
tioner, concluding  both  for  the  principal  sum,  and  for  the  expenses  of  the 
action  against  the  principal  debtor. 

The  Sheriff  found  that  the  principal  debtor  had  been  sufficiently  discussed, 
and  decerned  against  the  defender  for  the  whole  sum  claimed.  A  proof  was 
led  in  the  Sheriff's  Court,  referring  chiefly  to  the  occupation  of  the  subjects 
after  the  absconding  of  the  tenant. 

The  defender  advocated,  and  the  Lord  Ordinary  (Anderson),  on  the  14th 
December,  adhered  as  far  as  regarded  the  principal  sum,  but  altered  the 
judgment,  in  so  far  as  it  found  the  defender  liable  for  the  expenses  of  discus- 
sing the  principal  debtor. 

The  pursuer  reclaimed. 

This  judgment  of  the  Lord  Ordinary  contained  no.  findings  in  fact,  nor  spe- 
cial findings  in  law,  but  simply  expressed  an  adherence  to  the  judgment  of  the 
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Mar.  1.  1858.  Sheriffi  and  the  Court  remitted  to  him,  <<to  pronounce  the  findings  in  fiict  and 
v-^Y"^      ^^^'  which  seem  to  him  to  be  necessary  in  terms  of  the  40th  section  of  the 
FcntoQ  V.       Judicature  Act,  with  power  to  his  Lordship  to  repeat  the  interlocutor  of  14th 
^^^^  '  Dec.    And  delay  taking  up  the  reclaiming  note  until  that  is  done.'' 

The  Lord  Ordinary  in  obedience  to  this  remit,  pronounced  an  inter- 
locutor with  distinct  findings  in  fact  and  law,  and  decerning  as  before, 
but  added  in  a  note,  that  as  he  looked  upon  the  pixrole  proof  whicJi  had  been 
led,  as  referring  to  matters  not  relating  to  the  portion  of  hb  decemiture  re- 
claimed against,  he  still  doubted  the  necessity  of  the  specific  findings  ordered. 

For  the  pursuer  appeared  Ham,  and  Dean  of  Faculty  (Inglis*)  Cases  of 
M^Leod  V.  AUan,  27th  Feb.  1707,  M.  2101,  and  Logan  v.  Gibson  and 
Kmnedy,  25th  Nov.  1852. 

For  the  defender,  Monro, 

The  Lord  Justice-Clerk.  I  am  quite  satisfied  that  the  findings  of  the 
Lord  Ordinary,  under  the  statute,  were  necessary.  The  statute  has  not  been 
limited  to  cases  of  parole  proof.  But  the  parole  proof  actually  taken,  beat's 
very  directly  on  the  point  at  issue.  While  I  concur  in  the  ultimate  interlo- 
cutor, my  opinion  is  founded  on  the  special  facts.  The  general  law  which 
has  been  introduced  is  unnecessary  for  the  decision  of  the  case,  and  would 
require  great  consideration  before  being  adopted.  The  case  of  Logan  v. 
Gibson  and  Kennedy,  is  not  applicable.  It  did  not  proceed  on  any  general 
ground.  The  outgoing  tenant  claimed  expenses  against  the  cautioner,  on  the 
ground  that  the  latter  had  adopted  the  incoming  tenant's  objections,  and  that 
the  case  was  carried  partly  for  him,  and  on  his  behoof.  The  incoming  tenant 
resisted  payment  on  the  ground  of  fraud,  which  he  said  had  been  practised 
by  the  outgoing  tenant  to  deceive  the  valuator  as  to  the  value  of  the  stacks, 
by  packing  them  with  straw  and  stones.  Until  that  objection  should  be  dis- 
posed of,  payment  could  not  Ji>e  enforced  against  the  landlord.  But  when  it 
was  found  to  be  groundless,  it  was  contended  that  the  landlord  had  up  to  the 
jury  trial,  really  adopted  the  defence,  and  that  the  trial  really  took  place  for 
his  behoof,  and  with  his  concurrence,  as  the  true  party.  And  certainly  the 
landlord  had  been  in  the  Inferior  Court  very  incautious,  and  nearly  com- 
mitted himself.  We  thought,  however,  that  on  the  whole  he  had  not.  But 
the  question  of  the  cautioner  being  by  his  allegation  necessarily  liable  for  all 
the  litigation  which  the  principal  debtor  might  occasion,  was  not  raised  or 
decided.  Much,  in  such  cases,  may  depend  on  the  general  terms  and  nature 
of  the  guarantee,  and  thefe  are  mercantile  cases  in  which  I  can  understand 
that  such  expenses  may  fall  within  the  object  of  the  guarantee,  without  ex- 
press mention  of  them.  In  this  case  the  terms  of  the  guarantee  are — '*  binds 
himself  to  see  the  rents  regularly  paid  during  the  period  of  the  lease.'' 
Under  this,  the  reclaimer  was  clearly  entitled  to  proceed  directly  against 
Alex.  Grant,  whenever  the  rent  was  not  regularly  paid.  It  was  the  cau- 
tioner's business  to  see  that  it  was  regularly  paid  ;  and  if  he  averred  payment, 
he  was  bound  to  produce  the  receipts.  Under  this  cautionary  obligation,  if 
such  it  is,  he  had  no  other  defence.  I  view  it  as  a  distinct  contract,  under 
wliicli  he  was  bound  to  produce  the  receipts  as  his  only  probation.  I  think 
the  Shcrifi*  was  clearly  wrong  in  the  small  debt  Court,  in  ordering  the  prin- 
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cipftl  party  to  be  called  first,  and  from  the  marking,  I  have  no  doubt  that  that  Mar.  1. 1863. 
defence  was  taken.     The  creditor  was  wrong  in  acquiescing  in  that  decision.       ^^y^*^ 
He  ran   the  risk  of  that  view  being  right.     He  should  have  brought  his  Fenton  r. 
action  against  the  cautioner,  who  was  then  in  possession,  the  principal  debtor 
having  left  the  country,  and  being  divested  of  the  subjects.    That  is  a  very 
important  &ct  in  the  case.     The  cautioner  was  in  possession  for  his  own  re- 
lief, and  there  was  a  direct  action  against  him,  without  proceeding  against 
the  original  tenant.     But  I  rest  on  the  special  terms  of  the  guarantee,  as  the 
leading  fact  in  the  case. 

Lords  Cockbusn  and  Murbay  concurred. 

Lord  Wood.  I  have  had  some  little  difficulty  in  holding  that  the  terms 
of  this  obligation  place  the  defender  in  a  different  situation  from  that  of  an 
ordinary  cautioner,  so  as  to  save  the  pursuer  from  the  necessity  of  enforcing 
payment  from  the  principal  debtor.  I  am  not  satisfied  that  there  was  any- 
thing to  prevent  the  defender,  when  sued  in  the  small  debt  Court,  from  plead- 
ing that  the  principal  debtor  should  be  called,  or  to  throw  upon  him  any  ex- 
penses which  the  pursuer  might  incur  in  constituting  his  claim  i^ainst  the 
principal  debtor.  In  requiring  this,  he  was  only  exercising  the  usual  privi- 
leges of  a  cautioner,  who  is  entitled  to  have  the  debt  constituted  against  his 
principal,  to  be  able  to  operate  his  relief  against  him ;  and  I  find  no  authority 
for  holding  that  the  expenses  with  which  the  proceeding  may  be  attended, 
can  be  claimed  from  the  cautioner,  if  not  otherwise  recovered.  £ut  your 
Lordship's  construction  of  the  obHgation  would  seem  to  be  the  sounder  one. 
It  is  appended  to  the  missive  of  lease,  and  its  terms  would  seem  to  amount 
to  a  io€dve  of  the  benefit  of  constitution  and  discussion.  The  case  of  Galloway^ 
6th  July  1825,  seems  to  have  a  close  resemblance  to  the  present.  If  it  was 
the  right  of  the  pursuer  to  proceed  directly  against  the  defender,  without  call- 
ing or  discussing  Peter  Grant,  I  think,  as  he  adopted  that  course  at  first,  he 
ovght  to  have  adhered  to  it,  in  which  case  the  expenses  in  question  would  not 
have  been  incurred  ;  and  if  the  defender  suggested  the  discussion  of  the  prin- 
dpa],  1  do  not  consider  that  it  entitled  the  pursuer  to  give  up  his  legal  right, 
and  then  to  look  to  the  defender  for  reimbursement  of  the  expenses  occa* 
noned.  On  the  contrary,  he  was  bound  to  disr^^ard  the  suggestion,  and  go 
against  the  cautioner  directly,  (in  the  ordinary  Sheriff  Court,  if  necessary.) 
In  not  doing  so,  he  admitted  that  the  defender  had  the  usual  privilege  of  a 
cautioner)  and  acted  on  that  footing.  I  apprehend,  therefore,  that  the  expense 
of  proceeding  against  Peter  Grant  was  the  proper  expense  of  the  pursuer,  as 
creditor,  and  does  not  fall  under  the  cautionary  obligation. 

The  Court  therefore  "  adhere." 

Goldie  and  Dove,  W.S.,  Pursuer's  Agents. 

A.  Dunn,  W.S.,  Defender's  Agent.  (W.  H.  T.) 


BATES  AND  BARING  v,  MCQUEEN.  No.  138. 

Omu  probaneU — Pursuer  or  Defender  in  issue — Rijfht  of  road — In  an  issne  which  put  the 
question, — whether  the  public  had  for  upwards  of  forty  years,  used  a  certain  road  through 
the  pursuers'  lands, — held,  that  the  party  claiming  the  right  of  road  for  the  public,  and  offer- 
ing to  prove  preecriptiye  use  of  it,  ought  to  be  pursuer,  though  he  was  defender  in  the  action. 
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2d  DiyisioQ.        This  was  an  action  concluding  for  declarator  that  the  pursaers  had  the  sole 

March  1. 1853.nght  to  the  use  of  a  certain  road  through  their  lands,  and  for  interdict  against 

^^^^Y^^      the  defender  and  all  others  from  making  use  of  the  said  road,  or  breaking 

Bates  &c^  v.  down  the  fences  which  the  pursuers  might  place  across  it 

i^ucen.  rjij^^  defence  was  founded  on  prescriptive  use  of  the  road  in  question  as  a 

public  road. 

An  issue  having  been  agreed  upon,  putting  the  question,  whether  the  road 
had  been  used  by  the  public  for  forty  years  and  upwaids,  the  question  came 
to  be  discussed,  who  ought  to  be  the  pursuer  in  the  jury  trial  ? 

Boss  J  and  the  Dean  of  Faculty  flnglis)^  for  the  pursuers,  contended  that  the 
defender  in  the  action  ought  to  be  pursuer  in  the  issue.  The  title  was  here 
all  on  one  side ;  the  party  wanting  a  title  ought  to  prove  his  case.  Ther 
whole  onus  lay  with  the  defender.  Fergusson  v.  Sherriff,  26th  January  1844 ; 
Colquhoun  v.  Douglas,  26th  July  1834 ;  M^Kenzie  v.  Davidson,  26th  Febru- 
ary 1841 ;  Campbell,  19th  June  1861 ;  Cleghom  on  Issues,  p.  603. 

Pattison,  and  Deas,  for  the  defender.  Forbes  v.  Morrison,  19th  July  1851 ; 
Brand  v.  Charteris,  3d  January  1842. 

The  CouKT  decided  that  the  defender,  as  the  party  on  whom  the  onus  of 
proving  an  affirmative  lay,  ought  to  be  pursuer  in  this  issue,  guarding  them- 
selves, however,  from  being  supposed  to  lay  down  an  inflexible  rule  for  all  such 

cases. 

Mackenzie  Sf  BatUte,  W.S.,  Pursuers'  Agents. 

J.  Rogers,  S.S.C.,  Defender's  Agent.  (W.  H.  T.> 


Ist  Division. 


jfo^  139  ADDISON  &  SONS  v.  CRABB. 

Act  2d  and  Sd  Vict  cap,  41 — Bankruptcy — Discharge — Concurrence  of  (Creditors, — A 
bankrupt  was  sequestrated  as  an  indhrldnaly  and  also  as  a  partner  of  a  companj.  The 
assets  were  all  company  assets ;  and  there  was  no  separate  ranking  on  the  indiridual 
estate.  Certain  creditors  afterwards  lodged  new  affidavits  to  rank  on  the  indiTidnai 
estate,  and  signed  a  minute  of  concurrence  to  the  bankrupt,  presenting  a  petitioB^for  dis- 
charge as  an  indiyidual,  and  also  as  a  partner  of  the  company,  which  petition  was  granted  : 
— Heldy  that  a  creditor  who  had  made  no  claim  against  the  individuiU  estate,  was  entitled 
to  oppose  the  discharge,  and  that  the  general  concurrence  of  the  creditors  not  having 
been  obtained  to  the  dischai^  the  procedings  were  irregular. 

This  was  an  appeal  from  the  judgment  of  the  Sheriff,  approving  of  a  dis- 
charge which  had  been  granted  to  Crabb,  a  bankrupt,  as  a  partner  of  a  com- 

Mar.  2. 1S68.  pany,  and  as  an  individual.  All  the  assets  were  company  assets  except  a 
Ip'^''^^      small  sum  belonging  to  the  bankrupt's  individual  estate.    This,  however,  had 

Sons  V.  Crabb.  ^^°  added  to  the  company  funds  and  divided  along  with  them.  All  the 
creditors  who  claimed,  were  company  creditors,  and  there  was  no  separate 
ranking  on  the  individual  estate.  All  the  creditors  of  the  company  had 
given  in  affidavits  for  ranking  on  the  company  estate.  None  of  them  had 
made  the  deduction  of  the  value  of  the  company  estate,  required  before  vot- 
ing on  the  estate  of  the  individual  partners ;  but  their  affidavits  were  quite 
in  form  to  entitle  them  to  rank  on  the  individual  estate,  and  either  to  rank  or 
to  vote  on  the  company  estate.  Five  of  the  creditors  lodged  with  the  trustee 
new  affidavits,  for  the  purpose  of  voting  on  the  estates  of  the  individual  part- 
ners, valuing  and  deducting  the  liability  of  the  company  estate,  and  of  tlie 
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other  partner  respectively,  in  terms  of  sec.  85  of  the  statute,  and  thereafter  ^^  2. 1853. 
signed  a  minnte  of  concurrence  to  the  bankrupt,  presenting  a  petition  to      "-"v"*^ 
he  discharged  as  an  individual,  and  also  as  a  partner  of  the  company.     The  Addison  and 
trustee,  thereafter,  granted  a  certificate  in  the  following  terms : —  ^^  ^'  ' 

*'  I,  James  Grourlaj,  accountant  in  Glasgow,  trustee  on  the  sequestrated 
estates  of  the  parties  after  named,  do  hereby  certify  that  James  Crabb,  manu- 
facturer in  Glasgow,  sequestrated  under  the  bankrupt  statute  as  an  indi- 
vidual, and  as  a  partner  of  Crabb  and  Brown,  manufacturers  in  Glasgow,  has, 
in  my  opinion,  the  concurrence  to  his  petition  for  discharge  of  a  majority  in 
number  and  four-fifths  in  value  of  those  creditors  who,  in  claiming  against 
the  estates  of  the  said  bankrupts  as  partners  foresaid,  have  valued  and  de- 
ducted their  claims  against  the  company.    (Signed)  Jahbs  Godblat,  Tmste€.*^ 

Thereafter,  the  Sheriff-Substitute  ^'  discharges  the  bankrupt  of  all  debts  and 
obligation  contracted  by  him,  or  for  which  he  was  liable,  either  as  a  partner 
of  Crabb  and  Brown,  manufacturers  in  Glasgow,  or  as  an  individual,  at  the 
date  of  the  sequestration  ;  and  allows  an  act  and  warrant  to  go  out  and  be 
extracted — ^all  in  terms  of  the  Act  2  and  8^  Vict.,  cap.  41.*' 

None  of  the  other  creditors,  who  formed  a  large  majority  of  the  whole, 
concurred  in  the  application  at  the  instance  of  the  bankrupt  for  a  discharge. 
Against  the'  interlocutor  of  the  Sheriff  an  appeal  was  presented  by  Addison 
and  Sons,  who  are  company  creditors.     The  case  being  now  called. — 

P.  Fraser^  for  the  respondent,  (Crabb),  objected  to  the  title  of  the  appel- 
lants to  oppose  his  discharge,  in  so  far  as  it  was  a  discharge  of  him  as  an 
individuaL  They  had  Iddged  no  claim  against  him  as  an  individual,  nor 
made  any  claim  on  his  individual  estate,  and  therefore  claiming  merely  against 
the  company,  they  had  no  interest,  and  no  title  to  oppose  the  discharge  of 
him  in  his  individual  capacity,  which  was  all  that  was  sought 

The  LoBD  President.  The  question  is  as  to  title  to  object  to  this  appli- 
cation for  discharge.  It  is  conceded  that  in.  regard  to  part  at  least  of  the 
application,  so  far  as  it  applies  for  discharge  of  the  bankrupt  as  a  partner  of 
a  company,  there  is  here  title  to  oppose,  and  therefore,  upon  the  whole,  I  think 
the  party  ought  to  be  heard. 

The  rest  of  the  Court  concurred,  and  the  objection  was  repelled. 

MonrOj  for  the  appellants,  now  objected  to  the  discharge,  that  the  bankrupt 
had  not  obtained  the  statutory  number  of  concurring  creditors,  and  that  an 
unfair  device  had  been  attempted. 

Lord  Iyort.  It  is  not  without  importance,  that  in  the  list  of  creditors 
which  is  laid  before  us,  not  only  these  five  individuals  who  are  said  to  be  the 
only  creditors  properly  entitled  to  vote  on  the  individual  estate,  but  a  number 
of  other  creditors,  including  the  appellants,  have  all  received  a  dividend ;  and 
now,  having  exhausted  the  company  estate,  and  the  individual  estate, 
seeing  now  there  is  nothing  else  to  do  but  to  grant  a  discharge,  these  five 
come  forward  and  say,  we  shall  enter  into  a  plan  for  giving  the  bankrupt  his 
discharge  without  the  general  concurrence  of  the  creditors.  That  is  a  thing  un- 
precedented in  the  annals  of  the  Court.  They  are  altogether  in  error.  The 
trustee  has  not  followed  out  the  statute  by  distinctly  reporting  as  to  the  credi- 
tors concurring  and  those  not  concurring.     The  Sheriff  has  not  noticed  th^ 
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Mar.  2.  1858.  irregularity  of  the  trustee,  and  therefore  I  think  the  best  way  is  to  sweep 

^"^""^^       away  the  whole  proceedings. 
1^^^^^^^°^^^^      The  rest  of  the  Court  concurred. 

The  Court  therefore  ''  sustain  the  appeal,  recal  the  interlocutors  appealed 
from  ;  refuse  the  discharge  in  hoc  statu,  and  decern." 

Adam  Paterson,  W.S.,  Appellant's  Agent. 

John  WaUs,  S.S.C.,  Respondents'  Agent.  (J.  S.  M.) 


^^  ^j^Q  Petition,  W.  S.  STIRLING  CRAWFURD. 

Disentail — Affidavit — Omission  of  Debt — Supplementary  Affidavit. — In  the  proceedings 
for  disentail,  a  debt  constituted  a  reserved  real  burden,  in  which  the  petitioner  is  the  cre- 
ditor: — Held  to  be  a  debt  which  must  be  set  forth  in  the  affidavit  under  the  statute ;  and 
where  omitted,  and  the  Lord  Ordinary  has  made  the  usual  remit,  the  defect  may  be  cured 
by  a  supplementary  affidavit. 

1st  Division.        This  case  was  reported  verbally  by  Lord  Curriehill.     His  Lordship  stated 

Mar.  2. 1858.  ^^^  ^^^  ^^  ^^  application  for  disentail,  and  that  everything  appeared  to  be 

-^^-y^^      right  in  the  procedure  except  the  affidavit,  which  was  liable  to  the  following 

Petition,  W.  S,  objection : — The  petitioner  had  purchased  and  entailed  some  lands,  which  now 

*^rawlurd.   fQj.jjjQ^  ^l  portion  of  the  entailed  estate.     The  price  of  this  was  paid  partly  by 

money,  which  he  was  bonnd  to  invest  nnder  the  fetters  of  the  entail,  and 

partly  by  money  belonging  to  the  petitioner  himself ;  and  the  latter  portion 

of  the  price  had  been  constituted  a  real  burden  over  the  property  so  purchased, 

in  favour  of  the  petitioner  himself,  his  heirs  and  assignees,  with  interest  from 

and  after  the  first  term  after  his  death.     Mention  of  this  debt  was  ondtted  in 

the  affidavit ;  but  the  petitioner  pleaded,  that  the  statute  did  not  contemplate 

his  setting  forth  debts  in  which  he  himself  was  the  creditor,  and  farther,  that 

in  this  case  the  debt  would,  immediately  on  his  death,  be  extinguished  con- 

fusioney  and  that,  therefore,  it  was  unnecessary  to  mention  it.     His  Lordship's 

difficulty  was,  in  the  first  place,  that  the  debt  is  a  standing  subsisting  debt  on 

the  estate ;  and,  in  the  second  place,  that  the  creditor  is  the  petitioner  him- 

self^  and  his  heirs  and  assignees,  and  that  the  section  of  the  Act  of  Parliament 

requiring  aU  the  debts  afi*ecting  the  entail  to  be  mentioned,  renders  it  difficult 

to  dispense  with  mention  of  it  in  the  affidavit. 

Dundas,  There  is  no  person  who  can  be  prejudiced  here,  and  therefore  the 
omission  of  the  debt  in  the  affidavit  ought  not  to  affect  the  validity  of  the 
affidavit.     Gordon,  28th  Nov.  1851. 

The  Lord  President.  The  question  is,  what  the  Act  of  Parliament  re- 
quires. Now,  it  requires  an  affidavit  of  the  debts,  and  this  party  has  made 
an  affidavit  of  these,  but  it  is  said  that  it  does  not  contain  all  these  debts. 
There  was  of  course  no  intention  to  make  this  omission: — (1.)  Is  this  such  a 
debt  as  onght  to  have  been  mentioned  in  the  affidavit  ?  and  (2.)  If  so,  can  the 
omission  be  cured  at  this  stage  ?  In  regard  to  the  first  of  these  questions,  the 
statute  makes  no  exception.  It  is  comprehensive  in  its  expression.  There 
can  be  no  doubt  that  this  is  a  debt  affecting  the  estate.  But  this  is  a  clause 
affecting  the  creditors  ;  and  therefore  the  question  arises,  is  this  in  such  a  ppsi- 
tion  as  brings  it  within  the  true  intendment  of  the  clause  ?  I  think  it  would 
be  hazardous  to  go  into  an  inquiry  as  to  what  parties  are  entitled  to  notice. 
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The  safe  conrse  is  to  have  all  the  debts  mentioned,  and  then  the  Court  will  Mar.  2.  1  f^siX 
judge  whether  intimation  should  be  made.     But  to  allow  the  party  to  deter-      '-'y^^ 
mine  for  himself  whether  the  debts  are  to  be  set  forth  or  not,  would  introduce  ^®^****°»^^'®' 
looseness  in  the  procedure,  and  therefore  I  am  disposed  to  hold  that  this  is  a 
debt  which  ought  to  have  been  mentioned.     But  then  we  come  to  the  second 
point,  supposing  the  party  discovers  that  there  is  an  additional  debt,  and  after 
the  usual  remit  by  the  Lord  Ordinary,  he  wishes  still  to  enter  that  debt  in  his 
affidavit,  or  to  make  a  supplementary  affidavit,  is  there  anything  in  tlie  sta- 
tute which  prevents  his  doing  so?    I  think  that  it  would  be  wrong  just  now 
to  hold  that  the  matter  cannot  proceed  at  all.     I  would  rather  allow  the  party 
to  make  a  supplementary  affidavit  in  the  matter. 

Lord  Fullerton.     I  am  quite  satisfied  it  compromises  no  principle. 

Lords  Cuninghame  and  Ivory  concurred. 

The  Court  therefore  allowed  the  petitioner  to  make  a  supplementary  affi- 
davit. 

Dundas  and  Wilson^  W.S.,  Petitioner's  Agents.  (J.  S.  M.) 


SEYMER  V.  SPOmSWOODE.  No.  141. 

Augmentatum  of  Stiptnd — Obligation  of  Relief— TransmUsion. — An  obligation  to  reUeye 
from  augmentation  of  stipend  does  not  ran  with  the  lands,  but  reqaires  some  direct  express 
tnnsmission  of  the  right  to  the  party  founding  upon  it ;  and,  therefore,  a  title  completed 
by  resignation  of  the  lands,  teinds,  &c.,  thoagh  it  transmits  the  feadal  subjects  resigned, 
does  not  cany  the  clause  of  relief,  which  still  lies  in  hasreditate  of  the  party  executing  the 
procuratory  of  resignation. 

This  was  a  process  of  locality  of  the  stipend  of  the  parish  of  Legerwood,  ^^  Ditip'otti 
which  now  came  before  the  Court  on  the  question  whether  John  Spottis-^^*  2. 1853, 
woode  of  Spottiswoode,  one  of  the  heritors  of  the  parish,  was  entitled  to  relief      "^y^^ 
from  augmentation  of  stipend  as  against  Henry  Ker  Seymer  of  Morristoun,  Sootti^^ode 
also  an  heritor  of  the  parish.     The  progress  of  titles  transmitting  to  Spottis- 
woode the  right  of  relief  now  claimed  by  him  was  as  follows  : — 

By  disposition,  dated  8th  January  and  February  1726,  Andrew  Ker, 
younger  of  Morristoun,  patron  and  titular  of  the  teinds  of  the  parish  of  Leger* 
wood,  and  heritable  proprietor  of  lands  therein  specified,  thereby  disponed  and 
conveyed  in  favour  of  Alexander  Hay,  advocate,  the  lands  of  Dodds  and 
others,  in  principal,  together  with  the  tithes,  both  great  and  small,  parsonage 
and  vicarage  of  the  said  lands  and  others,  and  also  certain  other  lands  and 
teinds  in  special  and  real  warrandice  and  security  of  the  said  principal  lands, 
and  which  disposition  contains  a  clause  of  warrandice  in  the  following  terms : 
— "  And  which  lands  and  others,  principal  and  warrandice,  before  disponed, 
with  the  tithefi  and  pertinents  thereof,  we,  &c.,  bind  and  oblige  us  and  our 
foresaids  to  warrant,  acquit,  and  defend,  to  be  good,  valid,  and  sufficient,  free, 
safe,  and  sure  to  the  said  Mr  Alexander  Hay,  and  his  foresaids,  from  all  .  , 
.  .  tacks,  inhibitions,  interdictions,  apprysings,  adjudications,  reductions, 
improbations,  ministers'  stipends,  schoolmasters'  fees  and  augmentations  there- 
of, tithe  duties,  and  annuyts  of  tithes,  and  generally  from  all  other  perills 
dangers,  &c.,  whatsoever,  excepting  from  the  above  warrandice,  a  tack  of  the 
said  lands  of  Dodds  and  others,  ....  as  also,  excepting  therefrom  the 
Bum  of  eighteen  pounds,  Scots  money,  as  the  vicarage  tithes  of  the  saidslaftdsi 
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Mar.  2. 1863.  payable  yearly  to  the  minister  of  Legertwood."  Alexander  Hay  haying  been 
^^Y^^  infeft  on  this  disposition  resigned  the  lands,  teinds,  and  others,  under  reserva- 
Seymer  v.  tion  of  his  own  liferent,  in  favour  of  Thomas  Hay,  advocate,  his  eldest  law- 
Spottiswoode.  ^1  g^^^  ^^^  completed  his  title  thereto  by  a  Crown  charter  of  resignation,  of 
date  12th  February  1833,  and  infeftment  thereon.  By  this  charter,  the  dis- 
position, with  the  instrument  of  sasine  following  thereon,  is  confirmed  in  the 
whole  heads,  articles,  tenor,  and  contents  thereof,  in  the  same  manner  as  if 
the  disposition  had  been  word  for  word  inserted  therein.  By  disposition  dated 
7th  March  1746,  Thomas  Hay  disponed  to  and  in  favour  of  Alexander  Hay, 
his  eldest  lawful  son,  and  the  heirs  male  of  his  body,  inter  alia^  the  lands  and 
warrandice  lands  contained  in  the  disposition  of  1726.  And  the  disposition 
contains  an  assignation  of  writs  in  the  following  terms : — "  And,  further,  I 
hereby  assign,  transfer,  and  dispone  to,  and  in  favours  of  the  said  Alexander 
Hay  and  the  heirs  male  of  his  body,  which  failing,  to  my  other  heirs  in  man- 
ner afore-mentioned,  the  haill  writtes,  evidents,  rights,  titles,  and  securities, 
old  and  new,  of  and  concerning  the  said  lands,  barony,  and  others,  made, 
granted,  or  conceived  in  favours  of  me  or  my  authors,  with  the  several  char- 
ters, apprisings,  adjudications,  dispositions,  and  conveyances  thereof,  and  the 
procuratories  of  resignation,  precepts  of  sasine,  and  haill  other  clauses  therein 
contained."  On  16th  November  1786,  Alexander  Hay,  the  second,  executed 
a  disposition,  proceeding  upoi^  a  minute  of  sale,  in  favour  of  John  Spottis- 
woode,  younger  of  Spottiswoode,  his  heirs  and  assignees  whomsoever,  heritably 
and  irredeemably,  of,  inter  alia,  the  said  "  lands  of  Dodds,  with  the  mill,  mill 
lands,  multures,  sucken  and  sequels  of  the  same,  with  houses,  biggings,  parts, 
pendicles,  and  pertinents  thereof,  lying  within  the  parish  of  Legertwood,  and 
shire  of  Berwick,  as  then  possessed  by  Andrew  Shiell,  together  with  the  teinds, 
as  well  great  as  small,  parsonage  and  vicarage  of  the  lands  and  others  above- 
mentioned,"  together  with  all  right,  title,  and  interest,  either  of  property  or 
possession,  whether  petitory  or  possessory,  which  he,  his  authors,  or  predeces- 
sors had,  or  anyways  might  have  claim,  or  pretend,  to  the  said  lands,  mill, 
teinds,  and  others,  or  to  any  part  or  portion  thereof,  or  pertinents  of  the  same. 
This  disposition  also  contains  an  assignation  to  writs  and  evidents  in  the  fol- 
lowing terms : — "  And  further,  I  hereby  assign,  transfer,  and  dispone  to  and 
in  favour  of  the  said  John  Spottiswoode,  younger,  and  his  foresaids,  the  haill 
writts,  titles,  rights,  and  securities  of  the  lands  above  disponed,  old  and  new, 
made,  granted,  and  conceived,  or  which  may  be  interpreted  to  be  conceived  in 
favours  of  me,  my  predecessors,  or  authors,  of  or  concerning  the  lands,  mill, 
mill  lands,  multures  and  sucken,  teinds,  and  others  above  disponed,  or  any 
part  or  portion  thereof,  or  pertinents  of  the  same,  and  particularly  and  without 
prejudice  of  the  generality  foresaid,"  inter  alia,  the  disposition  foresaid  of,  inter 
alia,  the  lands  of  Dodds,  with  the  mill,  mill  lands,  multures,  sucken,  and  se- 
quels thereof,  granted  by  the  said  Thomas  Hay  to  the  said  Alexander  Hay, 
his  eldest  son,  dated  the  11th  day  of  March  1746,  and  recorded  in  the  Books 
of  Council  and  Session  the  13th  February  1755,  "with  the  whole  clauses 
tenor,  and  contents  of  the  said  writts  and  evidents,  generally  and  particularly 
before  assigned,  in  so  far  as  concerns  the  lands,  mill,  mill  lands,  multures, 
sucken  and  sequels,  teinds,  and  others  before  disponed,  with  all  action  and 
execution  competent  to  follow  thereupon."     The  disposition  also  contains  an. 
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obligation  by  Mr  Spottiawoode's  predecessor  to  free  and  relieve  the  disponerMur.  S.  I85S. 
oi  all  public  and  parochial  burdens  that  Bhould  become  due  and  payable  for  all      ^^-y**^ 
▼ears  and  terms  in  time  coming,  from  and  after  hifl  entry  to  the  said  lands.  Seymer  v. 
Along  with  the  disposition,  there  was  delivered  up  by  Alexander  Hay,  the  dis-  ^P*^*****^^'*^ 
ponee,  to  Spottiswoode,  an  inventory  of  writs  of  the  lands  so  disponed,  and 
others,  signed  by  John  Spottiswoode  and  Hay,  as  relative  to  the  minute  of 
sale.     John  Spottiswoode,  now  of  Spottiswoode,  completed  his  titles  to  the 
lands  of  Dodds  and  others,  by  general  service  to  his  father,  the  last  mentioned 
John  Spottiswoode,  and  Crown  charter,  proceeding  on  the  ptocuratory  con- 
tained in  the  foresaid  disposition  of  16th  November  1786,  and  by  inleffcment 
following  thereon.     In  these  circumstances  he  pleaded,  that  the  clause  of  war- 
randice formed  a  valid  obligation  against  the  party  bound  therein.     On  the 
other  hand  Mr  Seymer  pleaded,  that  the  obligation  had  not  been  duly  trans- 
mitted to  Mr  Spottiswoode,  and  that  he  had  therefore  neither  title  nor  right 
to  insist  therein. 

The  Lord  Ordinaary  (Bobertson),  prooonnced  an  interlocutor  containing 
spedal  findings  with  regard  to  the  progress  of  the  titles,  and,  irUer  aUoy  finding 
that  by  the  *^  propulsion  of  the  succession  in  favoar  of  Thomas  Hay,  the  eldest 
son  of  the  said  Alexander  Hay,  he  became  fully  vested  in  every  right  com- 
petent to  his  father  under  the  foresaid  disposition  by  the  said  Andrew  Kerr, 
and,  in  particular,  in  the  clause  of  warrandice  and  obligation  to  relieve  from 
stipend  or  teind  duty  beyond  the  amount  of  the  vicarage  of  L4I8  Scots ;  and 
that  on  the  death  of  the  said  Alexander  Hay,  no  general  service  was  re* 
quired  on  the  part  of  the  said  Thomas  Hay,  to  take  up  the  foresaid  clause  of 
warrandice  and  obligation  of  relief;  .  .  .  That  the  said  John  Spottiswoode, 
DOW  of  Spottiswoode,  is  fully  vested  in  all  right  to  the  said  lands  of  Dodds,  and 
teinds  thereof  and  to  the  clause  of  warrandice  and  obligation  of  relief  from 
augmentation,  eontained  in  the  foresaid  first  mentioned  disposition  of  8th  Ja- 
nuary and  2dd  February  1726,  granted  by  the  said  Andrew  Eer :  Theiefore, 
repels  the  pleas  of  the  respondent,  and  finds  the  said  John  Spottiswoode,  now 
of  Spottiswoode,  entitled  to  relief  accordingly,  and  appoints  the  case  to  be  en- 
rolled, in  order  that  the  extent  to  which  relief  can  be  given  in  this  locality 
may  be  ascertained :  Finds  the  said  John  Spottiswoode  entitled  to  the  expenses 
incurred  on  this  head,  and  remits  the  account  thereof,  when  lodged,  to  the 
auditor  to  tax  and  report" 

In  the  note  appended  to  his  interlocutor,  his  Lordship  stated,  thai;,  1.  AHer 
the  dedsion  in  the  case  of  the  DtJ^e  af  Roxburgh  v.  Marqitis  of  Lothiany  23d 
January  1838,  Shaw,  16,  p.  341,  the  Lord  Ordinary  coosiders  there  can  be 
no  doubt  as  to  sustaining  the  competency  of  giviog  relief  on  a  personal  obliga- 
tion against  future  augmentations  to  a  certain  extent,  and  in  adjusting  a  new 
locality.  2.  Neither  can  it  be  contended  that  the  negative  prescription  runs 
generally  against  the  obligation  from  its  date,  else  this  would  defeat  its  object 
entirely,  but  only  from  the  date  of  each  augmentation  and  locality  made  with- 
out challenge  against  the  right  of  relief,  Lennox  v.  Hamilton^  14th  July  1848, 
Dunlop,  5,  p.  1357.  3.  Nor  if  the  obligation  be  one  granted  by  the  proprietor 
of  the  lands  from  whom  the  title  of  the  party  flows  to  his  representative,  can 
there  be  an  j  question  that  such  party  is  liable  in  the  relief,  and  in  this  case 

on  the  construction  of  the  import  of  the  obligation,  no  question  was  raised. 

t2 


272  CASES  DECIDED  IN  THE  No.  141. 

Mar.  2. 18[>3.  Indeed,  4/The  main  strength  of  Mr  Seymer's  plea  was  rested  on  the  ground 

v^-Y^w^      that  the  obligation  of  relief  was  one  merely  personal,  and  did  not  attach  to  the 

Seymer  v.       lands,  nor  was  conveyed  along  with  these  lands,  and  the  judgment  in  the 

Spottiswoode.  g^^g^  ^f  Lo^^  .^^  ^^^  ^^^^^  ^^  Maiilomd  v.  Horn,  2l8t  February  1842, 

Bell's  Appeal  Cases,  voL  1,  p.  1,  and  Sinclair  v.  the  Marquis  of  Breadalbanef 
14th  August  1846,  Scottish  Jurist,  vol.  18,  p.  626,  were  strongly  founded 
on.  In  the  former  case,  the  true  nature  of  an  obligation  of  relief  from  aug- 
mentation is  shown  to  be  not  a  warrandice  which  necessarily  runs  wiih  the 
lands,  but ''  a  contract,"  as  Lord  Cottenham  expresses  it,  *^  perfectly  collateral 
to  the  subject  matter  of  the  sale.''  ....  Certainly  there  is  no  de^ibioik 
that  a  separate  title  requires  to  be  made  up  to  the  obligation  under  the  con- 
tract, or  that  it  is  not  capable  of  assignation.  The  proper  mode  of  conveying 
a  personal  obligation  of  warrandice,  (which  to  that  effect  is  a  correct  enough 
description  of  the  obligation  of  relief,)  is  by  an  assignation  to  the  writs  and 

evidents.     Stair,  b.  2,  t.  3,  s.  46 Mr  Spottiswoode,  in 

the  present  case,  has  obtained  an  assignation  to  the  writs  and  evidents,  and 
whether  the  obligation  is  to  be  termed  personal  warrandice  or  separate  con- 
tract, he  has  obtained  assignation  to  that  contract,  and  actual  delivery  of  the 
instrument  by  which  Andrew  Ker  became  bound  to  relieve  Hay  and  his  suc- 
cessors in  the  lands  of  Dodds  from  future  augmentations.  This  may  not  be 
an  obligation  which  necessarily  runs  with  the  lands,  but  it  is  one  in  &vour  of 
the  owner  of  the  lands,  and  available  to  him  only.  It  is  far  from  being 
necessarily  separated  from  the  right  to  the  lands  and  teinds.  It  is  capable 
of  being  assigned.  Assignation  to  the  writs  and  evidents  is  surely  a  competent 
mode  of  assigning  it,  and  this  having  been  done,  Mr  Spottiswoode  is  in  the 
right  of  Hay. 

But  it  was  contended  that  the  obligation  in  favour  of  the  original  Alexander 
Hay  never  was  conveyed  by  him  to  his  son,  and  that  it  still  remained  in  his 
hceredxtaa  jaceMy  being  a  right  which  did  not  go  to  executors,  but  capable  of 
being  taken  up  by  a  general  service.  It  is  true  that  Thomas  Hay  resigned 
upon  a  procuratory  granted  by  his  father,  who  propelled  the  succession.  But 
the  charter  of  resignation  which  followed  upon  that  procuratory  contained  an 
express  confirmation  of  the  disposition  by  Andrew  Ker,  and  infeftment  follow- 
ing on  it.  The  son,  therefore,  stood  in  the  full  right  of  the  father,  as  to  the 
disposition  and  everything  contained  in  it.  He  required  no  general  service 
to  take  it  up  after  his  father*s  death.  From  him  it  was  regularly  transmitted 
downwards  till  it  came  into  the  person  of  Mr  Spottiswoode,  and  thus  there 
here  exists  the  very  thing  which  was  awanting  in  the  cases  of  Maitland  y. 
Horne,  and  Sinclair  v.  Breadalhane.  See  further  on  this  head  also  the  case  of 
Lennox  v.  Hamiltonj  14th  July  1848,  Dunlop,  5,  1357. 

Against  this  interlocutor,  Seymer  reclaimed. 

After  argument : — 

The  Lord  President.  In  the  view  which  I  take  of  the  judgment  of  the 
House  of  Lords  in  the  case  of  Sinclair  v.  Breadalbane,  I  confess  the  law  appli- 
cable to  the  point  on  which  I  think  the  case  turns,  appears  to  be  in  an  unsa- 
tisfactory state  as  to  its  certainty.  The  important  point  here  was  tiiis,  that 
while  an  obligation  of  this  sort  was  held  to  be  a  sort  of  personal  obligation,  it 
was  laid  down  that  the  right  did  not  run  with  the  land^ ;  but  it  was  also  laid 
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down  that  it  was  not  a  right  which  belonged  to  the  executor*    If  so,  what  IMar.  2. 1858. 
wish  to  hear  more  argument  on,  is,  how  is  this  right  transmitted?     Does  it      ^"-"v*^ 
require  service  or  not  ?     I  am  not  aware  of  any  case  in  which  the  heir  made  t®^™?^  ^' 
up  a  separate  title  to  that  clause.    I  should  like  more  argument  on  this  point. 
If  it  is  to  be  held  a  right  which  passes  without  service,  many  of  the  dangers 
apprehended  from  the  judgment  of  the  House  of  Lords  would  be  removed. 
The  rest  of  the  Court  concurred. 

The  SoUdior' General,  for  the  reclaimer.  The  decisions  of  the  House  of 
Lords  in  Home  and  Sinclair,  establish  that  such  an  obligation  must  be  trans- 
mitted in  some  way  separate  from  the  lands.  This  obligation  having  reference 
to  land  I  take  to  be  heritable,  although  it  is  immaterial  whether  it  be  heritable 
or  moveable.  The  general  rule  is,  that  heritable  subjects  require  service  un- 
less where  specially  exempted  ;  3  Stair,  5,  4,  and  6  ;  3  Erskine,  8,  77  and  78  ; 
Bell's  Prin.,  §  1854.  The  original  object  of  service  was  the  transmission  of 
strictly  feudal  estates ;  but,  by  degrees,  the  use  of  it  was  extended  to  other 
heritable  subjects,  particularly  bonds  and  obligations,  2  £rsk.>2, 12  ;  3  Ersk. 
8,  73;  Veitch  v.  Young,  25th  May  1808,  M.  App.,  Service  and  Conf.,  No.  4., 
p.  Lord  President  The  right  here  in  question  does  not  come  within  any  of 
the  exemptions.  It  is  analogous  to  a  bond  ;  there  is  a  debtor  and  creditor  con- 
cerned in  it.  It  is  not  part  of  the  feudal  estate  :  and  not  being  specially  ex- 
empted, it  requires  service.  In  the  transmission  of  this  right,  therefore.  Hay, 
the  son,  is  merelj'  a  disponee ;  while  the  transmission  to  Spottiswoode  merely 
conveyed  writs  and  evidents  generally,  and  was  not  sufficient  to  convey  this 
obligation. 

Baillie,  contra.  A  clause  of  this  nature  has  al  waysbeen  treated  as  substantially 
a  clause  of  warrandice  ;  Cunningham  v.  Cuihhertson ;  Shaw's  Teind  Reports,  p. 
175, 27th  January  1829.  This  is  a  right  which  relates  to  an  heritable  subject, 
viz.,  teinds,  and  there  can  be  no  doubt  that  it  was  intended  to  pass  with  the  teinds 
i  favour  of  the  party  to  whom  the  teinds  were  granted,  and  to  that  person's 
neirs  and  assignees,  for  it  could  be  of  no  use  or  avail  to  any  one  else.  Car* 
mickael  v.  Anstrutker,  22d  May  1821.  Then  how  is  this  right  to  pass?  It  is 
said  that  the  obligation  still  remained  in  Alexander  Hay  the  first.  But  the 
right  which  he  had  once  held  was  one  which  went  with  the  teinds ;  there  was, 
therefore,  no  right  in  him  which  could  be  taken  up  by  general  service  :  and, 
therefore,  unless  it  was  directly  granted  to  Thomas,  the  case  comes  to  this, 
that  the  right  falls  altogether.  But  the  assignation  to  Thomas  was  sufficient 
to  carry  the  right ;  2  Ross's  Lectures,  290.  The  conveyance  to  him  in  his 
character  of  heir  was  equivalent  to  service ;  and,  after  that,  he  could  not  have 
taken  out  service,  simply  because  he  already  held  the  whole  rights  which  had 
been  in  his  father,  and  there  remained  nothing  to  serve  to.  The  general  rule 
stated  by  the  authorities  is,  that  a  right  having  a  tract  of  future  time  is  taken 
up  without  service  ;  2  Ersk.  2,  6  ;  Bell's  Prin.,  ut  supra ;  Carmtchael  v.  An- 
struther,  ut  supra;  and  the  reason  is,  that  such  a  right  cannot  transmit  to  the 
executor,  and  therefore  must  go  to  the  heir.  The  heritable  character  of  the 
right  in  question  arises  solely  from  its  having  a  tract  of  future  time.  General 
service  was  not  recognised  in  our  older  law  as  a  mode  of  passing  aright.  The 
custom  of  law  has  established  that  certain  rights  pass  without  service,  and,  if 
so,  the  question  is  decisive,  whether  a  general  service  was  ever  obtained  on 
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Kar.  2. 1858.  passing  a  right  such  as  this.    It  may  not  run  with  the  lands :  but  it  was 

^"^Y**^      transmitted  in  the  way  proper  to  such  rights  without  service.    Again,  there 

H^nte'^^<^Ui%.  ^  ^^^^  ^  sufficient  transmission  from  Thomas  to  Alexander,  Ersk.  2,  3,  46, 

and,  if  so,  there  can  be  no  quesdon  but  that  the  transmission  from  Alexander 

to  Spottiswoode  is  sufficient  also. 

The  CouBT  made  avizandum  with  the  cause,  which  was  again  called  to^daj 
to  be  advised. 

The  Lord  Prksident*  The  view  I  take  of  this  case  rests  on  a  very  short 
and  narrow  ground.  The  property  formerly  belonged  to  a  fetmily  of  the  name 
of  Eer.  In  1726  Andrew  Ker  disponed  the  lands,  teinds,  and  others  to  Alex- 
ander Hay,  with  a  clause  of  warrandice  "from  all  and  sundry  wards,  reliefs,  &c., 
minister's  stipend,  schoolmaster's  fees,  and  augmentations  thereof,  and  generally 
from  all  other  perils,  burdens,  evictions,  and  inconveniences  whatsoever."  That 
sort  of  clause  plainly  contains  an  obligation  to  free  and  relieve  the  disponee 
from  augmentations  of  minister's  stipend,  and  it  treats  that  matter  as  a  matter 
of  warrandice ;  whether  rightly  or  wrongly  is  another  question.  But  it  does 
treat  it  as  a  matter  of  warrandice,  and  there  is  an  express  exception  of  a 
"  tack  to  Margaret  Bell,  and  of  the  stipend  at  that  time  payable  to  the  minister  of 
Legerwood,  which  exceptions  shall  no  ways  import  or  imply  any  contravention 
of  the  clause  of  warrandice  before  written."  The  stipend  to  the  minister  wa» 
therefore  treated  as  a  matter  falling  within  the  clause  of  warrandice,  and  I 
believe  it  was  so  treated  in  accordance  with  the  view  then  taken  by  all  con- 
veyancers as  to  the  nature  of  such  an  obligation,  so  expressed.  The  clause 
deals  with  augmentations  of  stipends,  on  the  same  footing  with  the  other 
matters  there  mentioned,  such  as  tacks,  wadsets,  &c. 

Then  in  1733  Alexander  Hay,  who  had  so  acquired  the  lands  from  Ker,  exe* 
cuted  a  procuratory  of  resignation,  whereby,  under  reservation  of  his  own  life- 
rent, he  resigned  the  lands,  teinds,  and  others,  in  favour  of  his  eldest  son 
Thomas  Hay,  who  completed  his  title  by  crown  charter  of  resignation*  That, 
I  understand,  was  all  the  title  he  made  up. 

Then  in  1744  Thomas  Hay  conveyed  the  lands  and  teinds  to  his 
eldest  son  Alexander  Hay,  the  second  of  that  name,  and  in  that  conveyance 
there  is  a  clause  of  assignation  of  "  the  haill  writtes,  evidents,  rights,  titles, 
and  securities,  old  and  new,  of  and  concerning  the  said  lands,  barony,  and 
others,  made,  granted,  or  conceived  in  favours  of  me  or  my  authors,  with  the 
several  charters,  apprisings,  adjudications,  dispositions,  and  conveyances  there- 
of, and  the  procuratories  of  resignation,  precepts  of  sasine,  and  haill  other 
clauses  therein  contained."  That  I  hold  to  be  a  conveyance  of  tlie  disposi- 
tion of  1726,  and  the  whole  clauses  therein  contained.  A  question  is  raised, 
whether  in  the  state  of  Thomas  Hay's  title  at  that  time,  this  could  mean 
any  thing  more  than  a  disposition  of  the  lands  and  teinds,  with  the  clauses  .to 
which  Thomas  Hay  then  had  right.  If  Thomas  Hay's  title  had  been  com- 
pleted in  another  form,  the  case  presented  to  us  would  have  been  different. 

In  1786  Alexander  Hay  sold  the  lands  to  John  Spottiswoode  the 
elder,  and  in  reference  to  that  sale  we  have  a  minute  of  sale  and 
disposition,  and  relative  inventory  of  writs.  This  disposition  contained  an  as- 
signation to  the  haill  writs  and  titles,  "  with  the  whole  clauses,  tenor,  and 
contents  of  tlic  said  writs  and  evidents,  generally  and  particulariy  before  as- 
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rigned,  in  so  far  as  concerns  the  lands,  mill,  mill  lands,  multures,  sucken  and  Har.  2. 1853. 
sequels,  teinds,  and  others  before  disponed,  with  all  action  and  execution  com-      ^""^^^'^ 
petent  to  follow  thereupon."     There  was  also  delivered  up  with  it  an  inventory  STOttiswoodc 
of  titles,  in  which  is  recited  specially  the  disposition  of  1726,  which  contained 
the  original  obligation  of  relief  by  Eer.    John  Spottiswoode  the  second,  com- 
pleted a  title  by  general  service  as  heir  of  his  fa^er. 

A  question  now  arises  in  the  process  of  locality  of  Legerwood,  as  to  the 
claim  of  Mr  Spottiswoode,  the  present  holder  of  the  lands,  to  relief  from 
augmentations  of  stipend  under  the  original  disposition  by  Andrew  Eer  to 
Alexander  Hay.     In  the  course  of  the  discussion  a  preliminary  question  was 
ndsedy^whether  this  was  a  competent  form  in  which  to  try  the  matter  at  issue. 
But  the  parties  did  not  press  that  point;  they  hardly  brought  before  us 
materials  on  which  to  decide  it  if  seriously  insisted  in,  and  accordingly  I 
have   not   given  my  mind   to  the  consideration  of  it.     We  come,  there- 
fore,   to    the    question    itself^   whether    Mr  Spottiswoode    is    in   a  con- 
dition   to  enforce  this  claim  of  relief?     The  obligation  of  relief  I  think 
it  is  scarcely  disputed,  rests  upon  Mr  Eer  Seymer  as  the  representative  of 
Andrew  Eer,  the  original  disponer,  and  if  the  lands  and  teinds  had  passed 
from  the  first  Alexander  Hay,  the  disponee,  to  his  direct  descendents,  by  general 
service,  the  whole  writs  being  taken  up  by  that  service,  I  do  not  understand 
that  there  is  any  dispute,  at  least  I  see  no  good  reason  for  doubt  as  to  the  right 
which  in  that  case  would  have  vested  in  the  last  Alexander  Hay  and  his  dis- 
ponee, Mr  Spottiswoode,  to  enforce  the  obligation.     If  there  had  been  no  diffi- 
culty as  to  the  right  of  Thomas  Hay  to  transmit  the  right  of  relief  to  his  son, 
I  should  have  had  less  difficulty  than  I  have ;  because,  even  taking  into  view 
the  case  of  Sinclair  v.  BreadcUbanej  in  the  House  of  Lords,  I  would  have  had 
great  difficulty  in  coming  to  the  conclusion  that  there  was  not  an  assignation 
to  this  right     For  even  though  I  were  to  consider  the  judgment  of  the  House 
of  Lords,  as  fixing  that  a  right  of  relief  from  augmentations  was  a  mere  per- 
sonal right,  and  did  not  run  with  the  lands,  but  must  be  taken  up  on  a  sepa- 
rate title,  there  is  no  incompatibility  in  holding  that  both  rights  or  titles  might 
be  contained  in  one  deed,  and  that  where  there  has  been  no  break  in  tiie  link, 
an  asfflgnation  to  that  deed  with  aU  its  clauses  must  include  a  conveyance 
of  the  clause  of  relief  from  augmentations  of  stipend,  as  well  as  the  other 
clauses.     It  is  an  obligation   which  no  one  can  enforce  but  the  party  in 
right  of  the  lands  and  teinds ;  it  is  an  obligation  for  his  benefit ;  and  when 
there  is  an  unquestionable  assignation  to  the  deed  which  contains  that  clause, 
*^  with  all  its  clauses,''  I  do  not  see  on  what  principle  we  could  exclude  that 
clause  from  the  operation  of  the  assignation.     Unless  there  be  some  reading 
of  the  judgment  of  the  House  of  Lords  different  from  mine,  I  do  not  see  how  that 
result  could  follow.     But  the  difficulty  I  have  in  this  case  is,  to  find,  consis- 
tently with  the  judgment  of  the  House  of  Lords,  that  diis  right  ever  came  to 
be  vested  in  Thomas  Hay.     The  right  was  in  Alexander  Hay  the  first,  and 
though  Thomas  Hay  was  his  eldest  son,  his  title  rests  entirely  on  the  resig- 
nation which,  in  the  view  taken  by  the  House  of  Lords,  as  I  read  the  judg^ 
ments  in  the  cases  oiHome  v.  Breadalbane  and  Sinclair  v.  Breadalbane,  could 
not  transmit  this  right.     The  right,  according  to  these  judgments,  does  not 
run  with  the  lands  or  feudal  subjects  necessarily,  but  requires  a  conveyance. 
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Mar.  2.  1858.  But  this  mode  of  making  up  the  title  by  resignation,  though  it  transmits  or 
Beymer  v.       transfers  the  feudal  subjects  resigned,  does  not  carry  the  clause  of  relief.     It 
Spotttswoode.  does  not  deal  with  it  at  all.     This  breach  in  the  link  puts  the  case  very  much 
in  the  same  position  as  the  defective  link  in  the  title  of  Alexander  Sinclair 
in  the  case  of  Sinclair  v.  BreadcHbane.     I  cannot  read  the  judgment  of  the 
House  of  Lords  in  the  case  of  Home  v.  Breadalhane  otherwise  than  was  done 
by  Lord  Moncreiff  and  Lord  Wood  in  the  subsequent  case  of  Sinclair ;  and  if 
it  was  well  read  by  them,  I  think  the  claim  of  Spottiswoode  is  defective,  by 
reason  of  the  breach  of  that  link.     Lord  Moncreiflf  and  Lord  Wood  held,  that 
the  judgment  of  the  House  of  Lords  proceeded  on  the  principle  that  this  sort 
of  obligation  is  not  of  the  nature  of  warrandice ;  that  warrandice  Mates 
to  the  lands  and  teinds  themselves,  and  protects  against  eviction  ;  but  that  an 
augmentation  of  stipend  was  a  thing  which  followed  the  right  to  the  teinds  in 
the  natural  course  of  law ;  that  it  was  a  natural  quality  of  the  right,  and 
therefore  was  not  eviction,  and  so  not  within  the  clause  of  warrandice.     It  is 
not  for  me  now  to  consider  whether  that  is  a  right  reading  of  the  clause  of 
warrandice  in  reference  to  augmentations  of  stipend.     It  appears  to  me  to 
imply,  that  in  this  country  we  have  all  along  been  in  a  common  error  on  that 
point ;  that  when  our  conveyancers  formed  our  conveyancing  language,  they 
formed  it  badly,  and  attached  to  the  words  they  were  using  a  meaning  which 
they  ought  not  to  have  attached  to  them,  and  gave  to  them  in  practice  an  effect 
which  they  ought  not  to  have  given  to  them.     Still  we  were  corrected.     We 
are,  however,  under  this  further  disadvantage,  that  we  have  not  been  in- 
structed how  such  a  title  is  to  be  made  up,  or  what  is  the  proper  mode  of  deal- 
ing with  this  species  of  right.     The  obligation  rests  on  the  representatives  of 
the  original  disponer.     The  right  to  enforce  that  obligation  belongs  to  nobody 
but  the  possessor  of  the  lands  and  teinds ;  it  cannot  be  given  to  a  third  party ; 
no  third  party  can  use  it.     ^hat  is  the  position  in  which  we  are  placed.     I 
agree  with  Lord  Moncreiff,  that  whatever  may  be  our  own  views,  we  roust 
give  effect  to  that  judgment  of  the  House  of  Lords,  and  carry  it  out  whatever 
may  be  its  legal  consequences,  although  such  consequences  may  not  have  been 
foreseen,  till  we  are  corrected  elsewhere,  and  are  told,  that  we  have  misunder- 
stood the  judgment,  and  are  pushing  it  too  far.     I  may  be  misreading  the 
judgment,  and  I  should  not  be  sorry  to  be  corrected,  but  I  read  it  as  Lord 
Wood  and  Lord  Moncreiff  read  it  in  that  case  of  Sinclair,     The  Judges 
of  the  Second  Division,  with  the  exception  of  Lord  Moncreiff,  took  a  different 
view  from  Lord  Wood — the  Lord  Ordinary.     They  held  that  the  case  of 
Home  V.  Breadalbane  had  no  application,  and  that  Lord  Wood  was  pushing 
the  judgment  in  that  case  too  far  beyond  its  proper  meaning.     But  in  the 
House  of  Lords,  the  judgment  of  the  Second  Division  was  altered.  Lord  Camp- 
bell rested  his  opinion  on  two  grounds.     1st,  On  the  shape  of  the  action.     He 
thought  the  summons  was  not  libelled  so  as  to  meet  the  case  ;  but  he  did  not 
decide  on  that  ground  only.     He  took  up  the  other  part  of  the  case,  and  dealt 
with  the  view  expressed  by  Lord  Wood  of  the  judgment  in  the  previous  case 
of  Home,  and  he  stated  that  he  entirely  agreed  with  Lord  Wood.     That  was 
not  only  a  reiteration  of  the  judgment  in  Home  v.  Breadalbane^  but  it  was 
.extending  that  judgment,  and  applying  it  to  the  circumstances  of  the  case  of 
Sinckur,     Therefore,  unless  I  misunderstand  that  decision,  I  do  not  see  my 
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way  to  any  other  result,  than  that  which  was  arrived  at  there  ;  that  this  obli-  Mar.  2. 1853. 
gation  of  relief  was  not  proper  warrandice  ;  that  it  was  not  properly  transmit-      '^■'Y'*' 
ted  to  Mr  Spottiswoode ;  in  fact,  that  it  was  not  properly  in  the  party  who^^y™?"  ^ 
conveyed  it  to  Mr  Spottiswoode.     It  is  in  the  want  of  a  conveyance  to  Thomas 
Hay  that  the  hiatus  occurred.     It  appears  to  me,  that  these  two  decisions  of 
the  House  of  Lords  establish  that  there  must  be  some  direct  express  transmis- 
siou  of  the  right  to  the  party  who  founds  upon  it.     Lord  Moncreiff  says,  that 
it  may  be  transmitted  by  service  or  by  assignation.     Whether  Mr  Spottis- 
woode can  yet  complete  his  right  by  getting  the  heir  of  Mr  Hay  to  take  it  up, 
I  do  not  know.    It  would  appear  to  us  rather  a  singular  and  bare  thing  to  be  the 
sole  subject  of  a  service.     As  the  title  stands,  I  do  not  see  that  it  is  any  better 
position  than  the  title  by  precept  of  cktre  constat  made  up  by  Alexander 
Sinclair  in  the  case  to  which  I  have  referred. 

Lord  Fullerton.  The  judgments  pronounced  by  the  House  of  Lords  in 
the  cases  oi  MaitUmd  v.  Homey  2l8t  February  1842  ;  and  Sinclair  v.  the  Mar- 
quis  of  BreadcUbane,  14th  August  1 846 ;  reduce  within  very  narrow  limits, 
indeed,  the  only  point  into  which  it  is  competent  for  us  at  present  to  enquire. 
Those  decisions  determined,  beyond  the  reach  of  all  challenge,  that  an  obli- 
gation for  relief  against  augmentations  of  stipend,  though  it  had  been  de- 
scribed even  in  judicial  parlance,  and  dealt  with  as  a  species  of  warrandice, 
did  truly  differ  from  that  kind  of  obligation  in  one  most  essential  and  distinc- 
tive element,  which  materially  affected  its  mode  of  transmission.     A  proper 
obligation  of  warrandice  being  truly  an  obligation  to  supply  any  defect  in  the 
conveyance  of  the  lands,  is,  to  that  extent,  a  surrogatum  for  the  lands  them- 
selves, and  may  therefore  upon  strict  legal  principle,  be  held  to  pass  by  the 
titles  by  which  the  lands  themselves  are  conveyed :    But,  however  convenient 
it  might  have  been  in  practice  to  assimilate  to  warrandice,  in  the  proper  sense 
of  the  term,  an  obligation  for  relief  from  augmentations  of  stipend,  it  would  be 
difficult  I  think,  to  deny  the  legal  accuracy  of  the  distinction  taken  by  Lord 
Cottenham  in  the  case  of  Maitiand  v.  Home ;  according  to  which  the  latter 
is  a  mere  personal  contract,  ^*  that  in  a  particular  event  happening  to  dimni- 
ish  the  value  of  the  property  sold,  the  vender  shall  come  in  and  indemnify 
the  purchaser  against  the  diminution  of  income  sustained  by  the  exercise  of 
that  legitimate  authority  by  which  part  of  the  income  arising  from  the  teinds 
may  be  applied  to  the  support  of  the  minister.     That  such  a  contract  may  be 
the  subject  of  assignation,  and  may  be  passed  from  one  hand  to  another,  is 
not  now  in  dispute.'*   And  the  question  is  put  by  his  Lordship  ^^  if  it  requires 
a  particular  assignation — what  evidence  have  we  of  any  such  assignation  ?" 
That  is  the  only  question  which  can  possibly  arise  now,  and  it  was  with  a 
view  to  it,  that  we  ordered  the  additional  argument.     And  I  must  say  that 
after  hearing  that  argument,  it  does  not  appear  to  me  that  the  pursuer  has 
made  out  his  case.    It  may  be  true,  as  stated  by  the  Lord  Ordinary,  that  the 
House  of  Lords  did  not  hold  ^'  that  a  party,  shewing  that  he  was  in  possession 
of  the  right  under  the  contract,  required  to  shew  this  by  any  titles  separate 
from  those  by  which  he  acquired  and  held  the  lands,  if  these  titles  also  importerl 
an  assignation  in  his  favour  of  the  right  of  relief "    But  they  clearly  did  hold 
that  to  support  the  possession  of  the  right  under  the  contract,  a  conveyance 
or  transmission  of  the  contract  of  and  in  addition  to  the  ordinary  import  of 
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Mnr.  2.  1853  ^^^  ^^^^^^  ^^  ^^^  lands  was  indispensable.  And  when  the  Lord  Ordinary  then 
s.^._^  proceeds  in  his  note  to  state  that  '^  the  proper  mode  of  conveying  a  personal 
Seymer  v.  obligation  of  warrandice  {which  to  that  effect  is  a  correct  enough  description  of  the 
S^ijottiswoode.  obligation  of  relief)  is  by  an  assignation  to  the  writs  and  evidents,"  he  seems  to 
me  to  fall  into  that  very  error  from  which  the  pursuer's  counsel  have  found  it 
impossible  to  keep  free,  namely,  that  of  confounding  an  obligation  of  warran- 
dice with  a  personal  obligation  for  a  relief  of  stipend — ^so  far  from  that  being 
a  correct  enough  description  of  the  obligation  of  relief,  it  is  a  description 
which  the  previous  judgment  of  the  House  of  Lords  had  determined  to  be 
completely  erroneous.  The  pursuer  then  can  take  nothing  by  the  supposed 
competency  of  conveying  an  obligation  of  warrandice.  And  it  would  be 
necessary  for  him  to  shew  that  an  assignation  to  writs  and  evidenfs  is  a  good 
conveyance  of  a  personal  obligation  which  is  not  an  obligation  of  warrandice 
at  all,  but  a  mere  personal  obligation  of  an  essentially  different  kind  :  But  it 
is  perhaps  unnecessary  to  go  into  this,  because  in  truth  there  is  no  unbroken 
transmission  even  of  writs  and  evidents  capable  of  supporting  the  pursuer's 
case.  It  may  be  true  that  Mr  Spottiswoode  had  in  his  titles  an  assignation 
ot  that  kind,  but  Mr  Spottiswoode*s  ancestor  was  the  acquirer  from  the  Hays, 
and  it  is  necessary  to  inquire  whether  this  personal  obligation  of  relief  waa 
ever  so  vested  in  the  author  of  the  Spottisvvoodes  as  to  validate  the  effect  of 
an  assignation  of  writs  and  evidents,  even  on  the  supposition — which  to  say 
the  least,  is  very  questionable — that  that  was  the  proper  form  of  transmitting 
such  an  obligation.  The  clause  of  relief  or  warrandice,  as  it  is  termed,  was 
contained  in  the  conveyance  of  the  tithes  and  pertinents  from  the  Kers  of 
Morristoun  to  Alexander  Hay.  Alexander  Hay  resigned  the  lands,  teinda, 
and  others,  under  reservation  of  his  own  liferent,  in  favour  of  Thomas  Hay 
his  eldest  son,  who  completed  his  title  by  a  Crown  charter  of  resignation, 
and  much  importance  is  attached  by  the  pursuer  to  the  circumstance,  that  the 
«aid  disposition  is  confirmed  in  the  whole  heads,  articles,  tenor,  and  contents 
thereof.  Now  this  seems  a  perfectly  good  confirmation  of  all  the  rights  cap- 
able of  flowing  from  the  Crown  on  the  execution  of  an  instrument  of  resigna- 
tion ;  and  of  all  rights  which  are  legal  accessaries  of  such  resignation ;  but 
in  regard  to  a  purely  personal  obligation  of  relief  flowing  from  the  Morristouns, 
the  titulars  of  the  teinds,  which  is  no  accessory  to  the  feudal  title,  and  which, 
to  use  the  expression  of  the  House  of  Lords,-  does  not  run  with  the  land,  and 
which  no  confirmation  from  the  Crown,  nor  any  rejection  of  that  conforma- 
tion, could  make  either  better  or  worse,  it  would  seem  to  me  that  the  charter 
of  resignation,  which,  it  will  be  observed,  is  the  only  title  flowing  from  Alex- 
ander Hay  to  Thomas  Hay  his  eldest  son,  quoad  the  personal  obligation,  is  no 
better  than  a  piece  of  waste  paper,  and  therefore,  when  Thomas  Hay  came  to 
dispose  in  favour  of  his  eldest  son,  Alexander  Hay  the  second,  the  iands  and 
teinds,  including  an  assignation  of  the  writs  and  evidents,  he  did,  in  so  far  as  re- 
gards the  personal  obligation  by  the  Morristouns,  attempt  to  convey  that  which 
had  never  been  carried  to  him,  but  which  remained  in  hcereditaie  of  Alexan- 
der Hay  the  first,  to  whom  the  obligation  had  been  originally  given.  What  may 
be  the  correct  form  of  making  up  a  title  to  such  a  personal  obligation,  it  may 
be  a  matter  of  some  difficulty  to  say,  but  most  unquestionably  there  is  here 
a  blank  in  the  transmission  of  the  personal  obligation,  which  as  yet  there  ha» 
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been  no  attempt  to  supply — whether  the  conveyance  of  write  and  evidentSMftr.  2.  1868. 
Buccessivelj  granted  to  the  Spottiswoodes  is  the  proper  form  for  such  a  trans-  ^-^v^*^ 
missioo,  £  am  not  quite  prepared  to  say  ;  it  is  a  perfectly  good  transmission  Seymer  v. 
of  all  the  rights  which  it  is  said  run  with  the  lands.  But  a  personal  obliga-^P^^^''^**®' 
tion  of  relief  is  something  essentially  different,  and  unless  on  the  supposition  of 
its  pertaining  to  the  nature  of  a  clause  of  warrandice,  which  we  ai*e  not  entit- 
led to  assume,  the  mode  of  making  up  titles  to  such  an  obligation  must  depend 
on  its  own  legal  character.  That  legal  character  is  one  of  a  very  peculiar 
kind ;  it  is  in  one  sense  a  personal  obligation,  but  a  personal  obligation  hav- 
ing tractum  temporis^  and  limited  to  a  particular  succession  of  creditors,  viz., 
those  who  are  in  the  right  of  the  teinds,  and  may  tiierefore  be  called  upon  to 
perform  that  obligation  to  pay  augmentations  of  stipend,  while  the  debtor  in 
the  obligation  of  relief  has  bound  himself  to  relieve  them.  I  see  no  objection 
to  an  obligation  of  this  kind,  peculiar  as  it  is,  being  carried  by  express  assigna- 
tion, and  that  was  the  expressed  opinion  of  Lord  Cottenham  in  the  case  of 
Makland  v.  Home.  I  may  also  add,  that  1  see  no  entrinsic  objection  to  such 
a  personal  obligation,  partaking,  as  it  does,  of  many  elements  of  a  real  charac- 
ter, being  taken  up  by  service,  which  the  counsel  for  the  defender  maintained 
to  be  the  proper  form.  But  here  we  have  neither  the  one  nor  the  other,  and 
I  am  compelled  to  come  to  the  same  conclusion  as  that  arrived  at  by  the 
House  of  Lords  in  the  cases  alluded  to,  that  good  as  the  obligation  was  in  it- 
self, there  is  a  manifest  blank  in  the  evidence  of  its  transmission  to  the  pur- 
suer. 

Lord  Guninghame.  Upon  giving  all  the  attention  in  my  power  to  the 
ailment  of  the  reclaimer,  and  having  fully  in  view  the  doctrine  of  the  House 
of  Lords  in  the  cases  of  Lord  Breadalbane^s  Trustees  v.  Home  andr,  Sinclair ^  I 
am  unable  to  differ  from  the  Lord  Ordinary,  as  I  feel  that  an  opposite  decision 
than  that  now  pronounced  by  the  Lords,  would  lead  to  a  subversion  and  un- 
certainty in  many  progresses  of  feudal  titles  in  Scotland,  hitherto  deemed  secure 
and  unchallengeable.  It  does  not  seem  to  be  disputed,  that  if  the  respondent, 
Mr  Spottiswoode,  has  right  to  found  on  the  warrandice  of  the  pursuer's  prede- 
cessor to  any  eflfect,  it  may  be  tried  in  this  process  of  locality,  as  the  reclaimer, 
Mr  Ker  Seymer,  is  said  to  be  not  only  titular  of  the  teinds,  but  pcems  still 
to  hold  valuable  properties  in  the  parish ;  and  the  practice,  both  bef.  jre  and 
after  the  case  of  the  Marquis  of  Lothian,  noticed  in  the  outset  of  the  Lord 
Ordinary's  note,  has  very  frequently  gone  to  have  such  questions  of  relief 
discussed  and  decided  in  processes  of  locality.  This  leads  at  once  to  the  merits 
of  the  question  between  the  parties  before  us,  which  dei)end  on  a  short  chain 
of  titles  of  simple  and  easy  deduction. 

His  Lordship,  after  referring  specially  to  the  progress  of  the  titles  in  the 
case,  then  proceeded  : — 

Thus  standing  the  case,  I  have  searched  hi  vain  for  a  single  example  in 
the  whole  course  of  Scotch  conveyancing,  where  a  purchaser  was  not  entitled 
to  found  on  any  obligations  or  provisions  necessary  for  the  protection  or  per- 
fecting the  title  of  lands  and  teinds  sold  and  given  over  in  possession  to  a 
purchaser,  as  before  detailed.  Where  is  the  doubt  of  these  titles  being  suffi- 
cient to  operate  a  purchaser's  relief  in  case  of  the  eviction  of  any  of  the  lands 
or  teinds  bought?  It  was  argued  tliat  Alexander  Hay  jun.,  in  178<),  had 


280  CASES  DECIDED  IN  THE  No.  141. 

Mar.  2. 1853.  made  up  no  title  to  his  grandfather,  Alexander  Hay  sen., — the  original  dis- 
o  ""^"^^^"^  ponee  and  enrantee  of  the  warrandice  from  the  ancestor  of  the  reclaimer.  But 
Spottiswoode,  Alexander  Hay  jun.,  in  1786,  was,  on  the  face  of  the  whole  titles,  the  ajh- 
parent  heir  of  his  grandfather,  as  well  as  the  heir  of  law,  on  titles  delivered  up 
to  the  purchaser  and  entered  in  the  Inventory  produced.  If  the  case  depend 
on  apparency  alone,  it  cannot  surely  be  laid  down  that  an  apparent  heir  for  a 
full  price  paid,  as  is  Spottiswoode's  case,  has  not  a  valid  title  to  assign  a 
collateral  right  ?  The  Act  1693  manifestly  obviated  any  objection  of  that 
sort. 

We  have  been  referred,  however,  to  the  case  of  Home  v.  Sinclair  in  the 
House  of  Lords  as  decisively  ruling  the  present  question.  I  have  repeatedly 
considered  these  cases,  but  think  they  are  essentially  different  from  that  now 
under  consideration.  The  present  case  when  examined,  seems  to  me  to  pos- 
sess the  requisites  which  were  desiderated  for  the  pursuers  in  the  cases  of 
Home  V.  Sinclair,  but  held  to  be  wanting  in  both.  In  Home's  case  (I. 
Bell's  Reports,  p.  1,)  Lord  Chancellor  (Cottenham)  laid  it  down  that  such 
an  obligation  of  warrandice  as  that  given  by  Andrew  Ker  to  Alexander  Hay 
in  1726,  might  be  assigned;  but  his  liordship  questioned  the  sufficiency  of  a 
general  assignation  of  writs,  without  a  special  assignation  to  entitle  a  pur- 
chaser or  third  party  to  proceed  against  the  original  granter.  In  Home's 
case,  there  was  nothing  but  a  general  assignation  of  writs,  without  any  refer- 
ence in  inventory  or  otherwise,  to  the  particular  deed  by  which  the  warrandice 
was  granted  or  transmitted ; — the  Lord  Chancellor  rested  his  judgment  in  part, 
on  the  fact  that  the  parties  then  before  the  Court,  did  neither  represent  the 
original  granter  or  grantee  of  the  obligation  of  relief.  The  present  case  is  the 
very  reverse  of  Home's  case  on  both  these  points. 

In  the  later  case  of  Sinclair  again,  in  1846,  although  the  decision  of  this 
Court  was  aJao  reversed,  from  a  peculiar  view  which  the  Court  of  Appeal 
adopted,  as  to  the  form  or  explicitness  of  the  record  in  the  absence  of  writs, 
Lord  Campbell  appears  to  have  taken  an  opportunity  of  correcting  some  essen- 
tial misconceptions  which  had  prevailed  as  to  the  grounds  of  decision,  both  in 
Home's  case  and  in  Sinclair's.  "  I,  by  no  means,  said  his  Lordship,  yield  to  the 
argument  urged  for  the  appellant  at  the  bar,  that  the  obligation  sued  on  is  a 
mere  personal  contract,  which  upon  the  death  of  James  Sinclair,  to  whom  it 
was  given,  went  by  confirmation  to  his  executors.  This  might  be  so  by  the 
law  of  England,  yet  it  seems  quite  clear  that  by  the  law  of  Scotland,  such  an 
obligation  does  not  go  to  executors,  although  it  may  be  so  far  collateral  as  not 
necessarily  to  pass  with  the  lands  or  teinds  to  singular  successors.  It  does 
not  come  within  the  definition  of  any  Scotch  law  l)Ook  of  authority  of  things 
which  go  to  executors ;  there  never  has  been  an  instance  of  executors  suing 
on  such  an  obligation,  and  whatever  difficulties  have  been  stated  to  the  mode 
of  its  transmission,  I  believe  that  no  Scotch  lawyer  has  ever  supposed  that  it 
was  part  of  the  personal  estate  of  the  grantee.  I  beg  leave  likewise  to  men- 
tion that  I  am  not  influenced  by  the  argument  that  the  warrandice  is  not  in- 
troduced at  length  into  the  charter  of  the  Earl  of  Breadalbane ;  for  I  think 
that  this  charter  contains  words  expressly  and  specifically  referring  to  tlie 
warrandice  in  the  contract,  which  may  be  considered  as  embodying  it  in  the 
charter,  according  to  the  maxim,  verba  relata  in  esse  videntur.  1  arrive  at  the 
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conclusion  that  the  defender  ought  to  be  assoilzied,  from  the  manner  in  whichiha,  2. 1858# 
the  pursuer  kcu  shaped  his  case  in  the  summons,  and  the  manner  in  which  he       ^^^y"^ 
has  supported  it  by  proof;"  Jurist,  vol.  18,  p.  628.  ^^'"^^^ 

That  ground  of  decision  requires  to  be  very  particularly  kept  in  view,  as  it  ^  "^ 
has  been  observed  in  argument  in  the  present  case,  that  Sinclair  was 
admittedly  the  apparent  heir  of  the  disponee  of  the  obligation  of  relief  of  Lord 
Breadalbane,  and  his  title  to  dispone  was  thus  maintained  by  some  of  the 
Judges  as  incontrovertible.  Undoubtedly  the  case  so  stood ;  but  the  Court  of 
Appeal  did  not,  and  could  not,  reject  that  plea,  as  Lord  Campbell,  in  the  words 
before  quoted,  declared  that  the  record  was  so  prepared  as  to  exclude  them  from 
considering  the  tide,  or  any  of  the  other  points  on  which  the  merits  of  Mr  Sin- 
clair's claim  depended.  The  House  of  Lords,  on  that  account,  gave  no  judg- 
ment against  Sinclair's  title,  if  it  had  been  properly  urged. 

Now,  is  there  any  room  for  these  objections  against  the  respondent's  claim 
here  ?  It  appears  to  me  that  they  are  manifestly  precluded  in  the  present 
question  by  the  title  and  productions  of  the  respondent.  The  detail  in  the 
respondent's  condescendence  from  Arts.  iii.  to  xi.,  specifies  a  series  of  titles 
connecting  the  respondent  with  the  original  obligation  of  warrandice  or  relief, 
to  my  mind  satisfactory  and  irresistible.  As  I  read  the  judgment  of  the 
learned  Lords  in  the  cases  referred  to,  the  reasoning  on  which  it  proceeded 
would  have  had  no  place,  if  writs  such  as  those  granted  by  the  original  seller  in 
the  present  case,  and  the  chain  of  titles  from  the  first  purchaser  down  to  Mr 
HoTue,  had  been  assigned  per  inventory/  and  had  been  exercised,  or  delivered 
up  to,  and  produced  by  Mr  Home  in  the  process.  A  seller  may  assign  writs 
either  by  specificcUion  in  the  conveyance,  or  by  reference  to  an  inventory  sub- 
scribed by  the  parties  as  relative  thereto.  In  either  way,  the  intention  of  par- 
ties is  clear ;  and  the  assignation,  especially  when  followed  by  delivery  and 
possession,  is  unexceptionable. 

Accordingly,  it  is  impossible  to  see,  what  was  the  purpose  or  use  of  an  assigna- 
tion, and  a  delivery  afterwards,  of  writs  per  inventory,  except  to  enable  the  pur- 
chaser to  operate  his  relief,  just  as  the  seller  could  have  done  before  the  sale,  in 
case  of  eviction  of  lands  by  a  prior  title,  or  of  the  teinds  by  an  augmentation.  The 
obligation  being  personal  as  well  as  fortified  by  real  warrandice,  the  first  pur- 
chaser and  his  assignees  were  entitled  either  to  sue  the  representatives  of  the 
seller,  when  solvent,  in  a  petitory  action ;  or  had  it  been  otherwise,  they  might 
also  proceed  on  the  title  against  the  warrandice  lands  by  adjudication ;  I  am 
not  aware  on  what  ground  the  respondent  could  have  beeu  prevented  from 
constituting  his  obligation,  and  adjudging  the  warrandice  lands  of  Snook  con- 
veyed in  security  of  the  warrandice  by  the  original  disposition  which  his 
aathors  held ;  and  on  the  comprehensive  assignation  which  he  held  in  diffe- 
rent forms  to  all  his  author's  rights. 

Hitherto  it  has  been  held  in  our  practice,  that  very  extensive  effect  was  due 
to  general  clauses  of  assignation  of  writs,  for  enabling  purchasers  and  dispo- 
nees  to  take  up  and  act  upon  any  writs  of  an  inventory  which  are  necessary  for 
making  up  a  title,  and  for  protection  of  the  estate  and  its  pertinents  as  conveyed 
to  them.  For  example,  I  might  appeal  to  all  lawyers  and  conveyancers  of  experi- 
ence, that  many  thousand  procuratories  of  resignation  and  precepts  of  sasine, 
have,  from  year  to  year,  been  taken  up  upon  such  clauses,  in  order  to  complete 
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Mar.  2. 1858.  ^^^^^  5  *^<i  °o  one  can  foresee  what  wonld  be  the  consequence  to  proprietors  and 
'"'y^       their  families,  of  unsettling  that  universally  understood  rule  and  usage  in  our 

Seymer  v.  system  of  titles.  If  the  decisions  in  the  cases  of  Home  and  Sinclair  are  held 
po  wo  G,  ^  apply  to  such  cases,  the  law  must  be  so  enforced  at  all  hazards  in  similar 
cases,  and  the  consequences  cannot  be  foreseen.  But  surely  the  law  laid 
down  so  recently  in  the  Court  of  last  resort  for  the  first  time,  in  the  cases 
referred  to,  is  not  to  be  extended  to  other  titles  of  a  different  description,  where 
the  writs  assigned  have  been  actually  specified  and  identified  by  an  inventory 
subscribed  hy  the  sellers^  and  delivered  to  purchasers.  These  are  the  grounds 
on  which  I  am  for  adhering  to  the  interlocutor. 

Lord  Ivory.  I  concur  with  your  Lordship  and  Lord  FuUerton.  I  have 
hardly  a  word  to  add.  I  feel  myself  tied  down  by  the  judgments  of  the 
House  of  Lords  in  the  cases  Home  and  Sinclair^  especially  the  last,  and  what- 
ever violence  they  may  do  to  our  older  practice,  and  how  much  soever  they 
may  appear  to  reflect  on  the  accuracy  and  practice  of  Scotch  conveyancers  for 
centuries,  and  the  law  as  countenanced  by  our  institutional  writers,  I  must 
take  these  judgments  as  affording  the  only  correct  exposition  of  the  law  in  this 
matter.  It  is  settled  by  these  judgments,  that  an  obligation  such  as  this,  to 
relieve  from  augmentations  of  stipend,  is  an  obligation  entirely  distinct  from 
a  clause  of  proper  warrandice.  That  is  a  clause  protecting  the  integrity  of  the 
estate  conveyed.  But  the  obligation  against  augmentations  of  stipend  is  not 
a  clause  protecting  the  integrity  of  the  estate  at  all,  but  collateral.  It  is  an 
obligation  by  the  disponer  of  the  estate  to  relieve  the  present  holder  of  the 
estate  of  its  natural  liability.  Further,  it  is  for  ever  settled  by  these  deci- 
sions, that  the  obligation  of  relief  is  to  be  made  the  subject  of  a  distinct  and 
separate  title;  it  does  not  nm  with  the  lands.  This  indeed  I  do  not  under- 
stand to  be  pleaded  to  us.  The  estate  in  the  teind  must  be  carried  in  the 
ordinary  way.  There  must  be  a  separate  conveyance.  Further,  I  hold  it 
settled  by  these  decisions,  that  this  obligation  of  relief  without  its  own  pecu- 
liar mode  of  transmission,  will  not  be  carried  either  under  the  title  by  which 
the  teinds  are  held,  or  by  the  mere  fact  of  the  party  becoming  proprietor  of 
the  estate.  Taking  these  facts  then  into  consideration  as  the  radical  grounds 
on  which  our  decision  must  be  rested,  there  is  here  a  defect  in  the  progress 
as  regards  the  transmission  of  the  obligation  of  relief.  That  objection  to 
the  title  is  not  a  question  arising  between  the  Hays  and  Spottiswoode, 
nor  out  of  a  transaction  between  them.  It  stands  altogether  apart  from 
any  deeds  in  1786.  It  arises  at  an  earlier  period,  in  1733,  when  the  title 
to  the  lands  and  teinds  was  completed  in  the  person  of  Thomas  Hay,  on 
resignation  of  his  father.  Now,  his  father  was  disponee  under  disposition  from 
the  Kers,  and  that  disposition,  while  it  conveyed  the  lands  and  teinds,  also 
contained  this  separate  obligation  of  relief.  Therefore  when  Thomas  Hay 
his  son  made  up  his  title  to  the  lands  under  the  charter  of  resignation,  that 
was  a  title  which  carried  nothing  but  the  feudal  estate.  It  could  carry 
nothing  else.  Therefore  it  is  at  this  point  of  time  that  the  separation  is  made 
between  the  estate  and  the  obligation  of  relief,  and  the  defect  in  the  present 
title  is,  that  from  that  time  no  step  has  been  taken  to  resume  this  obligation 
of  relief.  It  remained  in  hcsreditate  jacente  of  Alexander  Hay,  and  it  does 
not  appear  that  there  was  any  other  deed  of  succession  by  which  it  came  into 
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the  person  of  Thomas  Hay.  Then,  if  this  defect  is  a  blot  in  Thomas  Hay's  Mar.  2. 1863. 
title,  whatever  title  flowed  from  him  must  be  subject  to  it  also.  He  may  have  ^"^^ 
supposed  that  the  whole  combined  subjects  were  vested  in  him,  and  he  niay|p^^j^^^y^^^^ 
have  conveyed  it  to  others  in  the  belief  that  he  was  entitled  so  to  convey.  He 
may  have  made  himself  liable  in  warrandice  to  those  to  whom  he  sold,  but  as 
in  a  question  between  Spottiswoode,  whatever  may  have  been  done  by  the 
Hays  cannot  in  the  least  affect  the  right  of  the  debtor  in  the  obligation  of 
relief  to  say  there  is  no  title  in  Spottiswoode's  person.  That  seems  the  short 
summary  of  the  law  laid  down  by  the  House  of  Lords.  If  it  had  been  held 
that  service  was  not  necessary,  but  that  the  right  could  be  transmitted  with- 
out it,  or  if  the  heir  apparent  by  force  of  his  mere  apparency  could  take  it 
up,  that  would  have  made  a  very  clear  case,  for  it  would  have  relieved  the 
question  of  the  difficulty  arising  from  the  defect  in  the  deed  of  1733,  and 
would  have  left  it  in  a  more  favourable  position  for  Spottiswoode,  for  it  would 
have  let  in  the  effect  of  the  assignation.  But  here  again  the  judgment 
in  Sinclair  is  exclusive  of  any  such  view,  for,  in  that  case,  the  party  had 
made  up  his  title  by  precept  of  dare;  he  was  not  merely  in  apparency, 
so  that  there  was  a  much  stronger  piece  of  evidence  in  that  case  than 
anything  we  have  here.  The  party  might  have  maintained  the  argument 
that  either  his  apparency  or  his  character  of  heir  was  sufficient,  but  the  House 
of  Lords  held  that  some  form  of  title  was  necessary ;  that  the  admission  of  the 
superior  in  the  precept  of  dare  that  the  party  held  the  character  of  heir — the 
recognition  of  that  character  without  any  reference  to  teinds,  was  not  enough 
to  transmit  the  obligation  of  relief,  which  being  one  not  against  the  superior, 
but  against  the  party  granting  it,  was  not  transmissible  through  the  superior 
at  all.  Now,  what  was  done  there  equally  occurs  here.  Here  we  have  the  title 
made  up  by  resignation,  and^it  must  therefore  be  confined  to  what  was  in  the 
superior  to  give.  That  leaves  the  obligation  just  where  it  stood  between  Hay 
and  his  disponee,  an  obligation  which  the  superior  could  neither  weaken  nor 
strengthen.  That  being  the  case,  this  title  made  up  by  resignation  is  in  the 
predicament  of  a  title  made  up  by  precept  of  dare^  and  it  is  only  different  from 
the  case  of  Sinclair  in  this,  that  there  is  no  evidence  that  the  party  bears  the 
character  of  heir.  That  just  brings  the  case  to  where  your  Lordship  put  it, 
that  unless  a  title  can  be  made  up  connecting  the  party  who  now  holds  the  pro- 
perty with  Alexander  Hay,  there  is  a  defect  in  the  title  which  is  fatal. 

The  Court  therefore  "  sustain  the  first  plea  in  law  for  Mr  Seymer,  alter 
the  judgment  of  the  Lord  Ordinary,  and  recal  the  interlocutor  reclaimed 
against  accordingly,  and  remit  to  the  Lord  Ordinary  to  proceed  in  the 
locality ;  find  expenses  due  to  Mr  Seymer  in  the  discussion,  &c. 

James  APAUan^  W.S.,  Agent  for  Mr  H.  K.  Seymer. 

TV.  H,  and  W.  J.  Sands,  W.S.,  Agents  for  Mr  Spottiswoode.        (J.  S.  M.) 


WREN  V.  TODD.  No.  142. 

MMplepoineKng — Competency  —  Judicial  Factor — Exoneration, — Held,  that  a  multi- 
plepoinding  is  an  incompetent  mode  of  exonerating  a  judicial  factor,  and  opinion*  as  to  the 
competency  of  a  multiplepoinding  raised  in  name  of  a  judicial  factor,  and  containing  alle- 
gation of  his  neglect  of  duty. 
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Ui  DhUioa.       The  late  James  Garmichael,  by  trust-disposition  and  settlement,  conveyed 
Mar.  9. 1853.  ^^  whole  estate  to  the  now  deceased  Janet  Black  or  Garmichael,  his  wife,  in 
"""^^^^       trust,  80  long  as  she  remained  his  widow,  whom  failing,  and  in  the  event.<» 
Wren  v.  therein  specified,  to  certain  persons  as  trustees  for  the  uses  and  purposes 

therein  mentioned.  Upon  her  husband's  death,  Mrs  Garmichael  entered  upon 
the  management  of  the  estate.  She  afterwards  married,  and  upon  that  event, 
she,  in  terms  of  her  deceased  husband's  trust-deed,  ceased  to  have  any  farther 
management  of  the  estate.  That  accordingly  devolved  upon  the  trusteeB 
named  in  the  trust-deed,  all  of  whom  accepted  office.  Of  these  trustees  there 
is  now  no  survivor.  At  their  death,  the  trust-estate  not  being  realized  and 
distributed,  a  curator,  and  afterwards  a  judicial  factor  was  appointed  for  the 
extrication  of  the  trust  affairs.  Thereafter  in  1848,  Greorge  Todd,  accoun* 
tant,  was  appointed  judicial  factor  on  the  estate.  There  was  now  raised  » 
multiplepoinding  at  the  instance  of  the  truster's  daughter,  in  name  of  Todd^ 
the  judicial  factor,  concluding  for  his  exoneration  and  discharge,  and  for  the 
di;itribution  of  the  trust-estate.  The  condescendence  annexed  to  the  sum- 
mons, detailed  the  antecedent  history  of  the  trust,  the  alleged  misapplication 
of  the  funds  by  the  parties  who  were  charged  with  the  management  of  the 
funds  previous  to  the  appointment  of  the  nominal  raiser  as  judicial  factor,  and 
also  contained  the  assertion  that  the  nominal  raiser  himself  had  failed  to  dis- 
charge his  duty  by  recovering  balances  due  by  these  parties. 

To  this  process  of  multiplepoinding,  the  nominal  raiser  objected,  inter  alktj 
that  it  was  incompetent  as  a  mode  of  exonerating  a  judicial  factor;  that  a 
judicial  factor  ought  never  to  be  forced  into  Gourt  while  the  purposes  for 
which  he  was  appointed  are  only  in  the  course  of  being  accomplished,  and 
while,  as  in  the  present  case,  none  of  the  parties  interested  have  made  any  ob- 
jections to  his  proceedings,  though  they  have  had  ample  opportunity  of  doing 
so. 

The  Lord  Ordinary,  (Rutherfurd),  *•*•  sustains  the  objections,  dismisses  tlie 
multiplepoinding,  as  incompetent  in  its  present  form,  and  decerns :  Reserv- 
ing to  the  real  raiser  to  bring  an  action  in  more  competent  form  :  Finds  the 
real  raiser  liable  in  expenses,"  &c. 

In  a  note  appended  to  his  interlocutor,  his  Lordship  stated  that  '^  he  by 
no  means  holds  it  incompetent  to  bring  such  an  action  in  the  name  of  a  judi- 
cial factor,  or  other  officer  of  Gourt,  for  the  distribution  of  funds  in  his  hands, 
and  which  are  the  subject  of  competition.  .  .  .  But  on  the  other  hand, 
it  would  seem  incompetent  for  any  party  interested  to  make  on  the  part  of 
the  nominal  raiser,  and  in  his  name,  judicial  statements  which  the  nominal 
raiser  not  only  does  not  make,  but  is  not  bound  to  make,  and  which,  on  the 
contrary,  he  has  the  most  material  interest  in  denying.  .  .  .  The  action 
might  have  been  very  well  brought,  stating  the  trust  and  the  appointment  of 
the  judicial  factor,  and  assuming  his  willingness  to  account  for  thejunds  in  his 
possession^  or  those  which  lie  ovght  to  have  recovered  in  the  due  discharge  of  his 
office.  The  nominal  raiser  could  not  have  objected  to  that  general  statement, 
and  no  more  was  necessary  for  the  real  raiser,  or  any  other  party  interested 
in  the  competition.  But  it  seems  a  great  abuse  of  the  privilege  of  bringing 
an  action  in  another  party's  name,  to  make  him  conclude  against  himself,  by. 
admitting  and  pleading  failure  in  the  discharge  of  his  duty." 
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Against  this  interlocutor  the  real  raiser  reclaimed.  Mar.  2  1Sr»8. 

Donaldson  and  Ifeavesj  for  the  reclaimer,  supported  the  competency  of  the  Wren  v.  Todd 
process,  and  referred  to  Ker  v.  Oulland,  31st  Jan.  1840,  2  D.,  506 ;  Rankin 
v.  Kirhwood^  6th  March  1845,  17  Jurist,  292 ;  Deuchar  v.  Mackenzie,  13th 
Feb.  1830,  8  S.,  523 ;  Gumming  t.  Hay,  28th  Feb.  1834,  12  S.  508 ;  JRonald- 
son  V.  JohnsUme,  11th  Dec.  1834,  13  S.  180. 

Dundas  and  the  Dean  of  Faculty ,  for  the  respondent. 

Lord  Fullbrton.  I  cannot  saj  that  I  have  anj  predilection  for  this  form 
of  distributing  funds ;  at  same  time,  I  do  not  see  anj  objection  to  its  compe- 
tency. Tlie  Lord  Ordinary  seems  to  admit  its  competency,  and  to  proceed  on 
the  ground  that  things  are  put  into  the  mouth  of  the  nominal  raiser  which  he 
is  not  called  on  to  adopt.  I  cannot  say  that  it  strikes  me  in  that  way.  I  do 
not  see  any  thing  offensive  or  incompetent  in  this  summons,  and  the  pleas  of 
the  real  raiser.  It  is  a  very  convenient  form  of  proceeding.  There  have 
even  been  cases  in  which  the  liability  of  a  trustee  has  been  discussed  for 
enormous  sums  which  were  altogether  denied  in  this  form.  Unless  you  put 
It  on  the  special  ground  of  the  raiser  being  a  judicial  factor,  I  do  not  see  how 
you  are  to  get  over  these  cases. 

Lord  Cuninghame.  I  am  much  impressed  with  the  importance  of  the 
ground  on  which  the  Lord  Ordinary  proceeded  in  pronouncing  this  interlo- 
cutor, and  go  farther  than  his  Lordship  in  admitting  that  any  multiplepoinding 
can  be  brought  in  name  of  a  judicial  factor  by  any  single  beneficiary,  during 
the  subsistence  of  his  office,  more  especially  when  recently  appointed,  and 
when  no  complaint  has  been  urged  against  him  in  the  summary  application 
under  which  he  was  appointed. 

In  the  first  place,  I  cannot  dissent  from  the  Lord  Ordinary,  when  he  refers 
to  the  condescendence  put  by  the  real  raiser  as  highly  inconsistent  and  incom- 
petent, as  the  statement  of  the  nominal  raiser,  an  officer  of  Court,  put  into 
his  mouth  without  his  consent.  On  that  point  I  need  not  refer  to  the  re- 
ports, as  my  experience  of  practice  reminds  me  of  innumerable  cases  of  this 
class,  in  which  parties  have  been  allowed  successfully  to  object  to  processes  of 
mnltiplepoinding,  attempted  to  be  supported  by  narratives  in  summonses  and 
condescendences,  which  the  nominal  raisers  have  rejected  and  repudiated.  I 
am  of  opinion  that  such  actions  were  properly  viewed  with  jealousy.  Any 
man  holding  a  trifle  of  a  claim  might  raise  a  multiplepoinding  in  name  of 
another,  and  advance  the  most  ^se  and  absurd  statements  in  his  name. 

But,  in  the  next  place,  even  if  the  first  action  and  the  summons  and  con- 
descendence had  been  less  exceptionable  than  they  are,  I  cannot  exactly 
agree  with  the  Lord  Ordinary  that  the  present  process  might  be  made  a  fit  or 
competent  mode  of  calling  the  judicial  factor  to  account  in  different  censurable 
cases.  These  must  be  rare  exceptions  from  the  proper  and  competent  course. 
No  doubt,  special  cases  may  be  figured,  where,  afler  long  neglect,  or  in  tlie 
change  or  disappearance  of  claimants  and  their  heirs,  and  other  emergences, 
a  multiplepoinding  in  name  of  a  judicial  factor,  or  of  bankers  in  whose  hands 
lie  had  been  appointed  to  deposit  funds  afler  his  exoneration,  may  be  sus- 
tained by  authority  of  the  Court  as  the  proper  mode  of  dividing  safely  a  fund, 
otherwise  attached  or  claimed  by  a  doubtful  creditor.    But  that  would  be  a 
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Mar.  2. 1S53.  special  case,  esseDtially  different  from  the  present.  This  is  truly  a  process  of 
W  Todd  ^^^^^  ^^^  reckoning  against  the  judicial  factor,  undisguisedlj  brought  for 
challenging  his  whole  judicial  management.  It  b  apprehended  that  tliis  can 
only  be  done  in  an  application  for  having  the  factor's  accounts  audited  and 
adjusted  under  his  factory  in  common  form.  Without  laying  down  any  abstract 
proposition  as  to  the  circumstances  in  which  a  process  of  raultiplepoinding,  in 
a  judicial  factor' 8  name,  may  be  sustained,  I  am  clear  that  it  is  not  in  the  cir- 
cumstances and  for  the  purpose  indicated  in  the  summons  and  condescen- 
dence now  before  us.  I  am  of  opinion,  therefore,  that  the  interlocutor  of  the 
Lord  Ordinary  should  be  adhered  to,  in  so  far  as  it  dismisses  the  action, 
without  prejudice  to  the  real  raiser,  or  others  interested,  taking  such  steps  as 
they  may  be  advised,  to  call  the  judicial  factor  to  account  for  his  intromis- 
sions, in  proper  and  competent  form. 

Lord  IvoRT.     I  am  of  the  last  opinion.     There  have  been  various  objec- 
tions to  the  pursuer's  proceeding,  which  have  been  sustained  in  practice.     I 
have  known  several  cases  in  which  the  objection  has  been  sustained  before 
the  Lord  Ordinary,  to  a  multiplepoinding  proceeding,  on  the  footing  of  neglect 
of  duty  by  a  public  officer.     That  is  an  objection  which  arises  from  the 
peculiar  relation  between  the  party  and  the  Court.     The  judicial  factor  holds 
the  estate  in  manibua  curiae,  and  the  Court  only  can  deal  with  him  in  the  way 
of  discharge.     Now,  what  is  he  called  on  to  do  here  ?  To  appear  before 'the 
Lord  Ordinary,  who  is  not  the  Court ;  perhaps  to  consign  the  fund  in  the 
multiplepoinding,  and  to  take  his  discharge  from  the  Lord  Ordinary.     If  he 
had  been  compelled  to  consign,  I  do  not  know  how  the  proceeding  in  the 
factory  could  be  extricated.     He  has  been  compelled  to  come  here  notwith- 
standing the  proceeding  before  the  Lord  Ordinary.     There  are  cases  where 
a  judicial  factor  may  raise  a  multiplepoinding,  in  which  misconduct  is  not 
liable  to  challenge.     But  I  think  the  process  liable  to  another  objection.     A 
multiplepoinding  is  a  process  of  competition  and  distribution.     The  theory  is, 
that  the  person  holding  the  fund  comes  into  Court  and  asks  his  own  discharge 
on  once  and  single  payment.     If  he  does  not  do  it,  it  is  competent  for  any  of 
the  competing  parties  to  raise  it  in  his  name ;  but  the  process  does  not  change 
its  character  when  any  party,  other  than  the  real  holder,  raises  the  process. 
He  is  generally  entitled  to  expenses ;   and  why  ?  Because  he  acts  for  the 
general  interests.     But  if  he  makes  the  process  for  his  own  interest,  in  which 
he  denies  that  the  holder  has  done  his  duty,  he  is  not  entitled  to  his  expenses, 
nor  to  state  any  plea  to  that  effect.     Here  the  statement  is  a  claim  for  the 
party,  and  in  the  worst  possible  shape,  for  he  might  afterwards  claim  in  the 
general  competition.    These  pleas  in  law  are  not  technically  put  forth  in  the 
name  of  the  party  who  really  states  them.     In  the  third  place,  this  multiple- 
poinding does  not  condescend  on  any  fund  whatever.     The  real  raiser  just 
makes  a  multiplepoinding  the  vehicle  for  a  count  and  reckoning.     I  cannot 
see  a  case  of  double  distress ;  and,  therefore,  the  process  is  properly  dis- 
missed. 

Lord  Fcllerton.     If  the  case  is  put  on  the  ground  that  the  holder  is  a 
judicial  factor,  I  am  not  disposed  to  differ,  for  there  is  a  great  deal  in  the 
difficulties  stated  by  Lord  Ivory. 
The  Lord  President  concurred. 
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The  Court,  therefore,  **recal  the  interlocutor  of  the  Lord  Ordinary  re- Mar.  2. 1853. 
claimed  against ;  hut  in  respect  of  the  matters  introduced  into  the  summons      '^'y^^ 
of  multiplepoinding,  and  the  pleas  annexed,  and  especially  in  respect  that^'^^'^-l'o^l^- 
these  matters  involve  a  question  as  to  the  general  conduct  and  liabilities  of  a 
judicial  factor  acting  qua  such :  Find  that  the  summons  as  framed,  is  irregular 
and  incompetent;  therefore  dismiss  the  action  and  decern:  Find  the  real 
raiser  liable  io  expenses,  including  those  of  opposing  the  said  reclaiming 
note,''  &c. 

William  Maehentf^  W.S.,  Reclaimer's  Agent. 

TF.  jr  /.  H,  Mackenzie^  Respondent's  Agents.  (J.  S.  M.) 


ROBERT  SHAW  ANDREW  and  Others  v.  SIR  JAMES  No  143 

COLQUHOUN. 

Aci  of  SedenMt  2ith  Decemker  1838,  mc  l-SiU  Chamber— Su^tmuuni'^Certificate  of 
mo  Ccmtion^^Iiectaimijig  jVote.— Where  a  note  of  smspensioD  had  been  passed  on  jaratoij 
cantion,  and  afterwards  a  certificate  of  no  cantion  had  been  issued  after  the  expirj  of  an 
extended  period  for  granting  it,  the  complainer  presented  a  note  to  the  Lord  Ordinary  on 
the  Bills,  explaining  why  caution  had  not  been  fonnd,  and  conclnding  to  have  it  now  re- 
ceived. This  note  the  Lord  Ordinary  refiised  as  incompetent.  The  oomplaiaer  re- 
claimed ir^Held,  that  snch  a  reclaiming  note,  if  not  absolutely  incompetent,  could  only  be 
entertained  on  very  special  circumstances,  which  did  not  here  arise. 

AntCy  p.  82. 

This  was  a  saspension  of  a  decree  of  removing,  passed  on  juratorj  xst  Division, 
caution,  and  was  reported  bj  the  Lord  Ordinary,  (Curriehill),  in  December^     ^  .^.^ 
last.     His  Lordship  thereafter  ^'  having  advised  with  the  Lords  of  the  First      ^^  *     . 
Division,  and  the  respondent  having  declared  that  he  would  be  satisfied  as^^rew  &c 
far  as  the  minor  is  concerned,  with  the  oath  and  enactment  of  one  of  his  v*  Colquhoon. 
curators ;  i^4;>oint8  the  oath  to  be  emitted,  and  the  enactment  given  in  for 
the  minor  bj  one  of  hb  curators,  and  grants  commission  to  the  Judge  Ordi- 
nary of  the  bounds  to  take  his  oath,  and  that  of  the  other  complainer,  anent 
juratory  caution  in  common  form."    The  complainer  not  having  implemented 
this  interlocutor  within  the  period  of  fourteen  days,  prescribed  by  the  Act  of 
Sederunt,  the  Lord  Ordinary  on  the  Bills  allowed  him,  on  application  to  that 
effect,  five  days  fuither  to  find  juratory  caution,  '<  with  certification,  that  if 
not  then  fouiid,  the  clerk  shall  issue  a  certificate  without  farther  interruption." 
CaDtioa  was  not  found,  and  accordingly  a  certificate  of  no  caution  was 
issued.     The  complainer  thereupon  presented  a  note  to  the  Lord  Ordinary, 
containing  an  explanation  of  the  reason  why  caution  had  not  been  found 
withia  the  extended  period  of  five  days  allowed  him,  and  stating  that  the 
oath  bad  subsequently  been  emitted,  and  the  bond  of  caution  lodged ;  and  the 
note  concluded  that  caution  should  be  allowed  to  be  received,  that  the  certifi- 
cate of  no  caution  should  be  recalled,  and  the  complainers  allowed  to  proceed 
with  the  aaspeasion  as  if  no  such  certificate  had  been  issued. 

Answers  were  lodged  objecting  to  the  competency  of  this  application,  and 
stating  that  if  the  complainers  be  serious  in  their  attempt  to  find  caution,  they 
should  have  applied  for  an  extension  of  time, — not  having  done  so,  and  the 
certificate  having  been  issued,  they  are  now  out  of  Court 

The  Lord  Ordinary,  "  refuses  this  note  as  incompetent,  reserving  to  the 
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Mar.  8. 1858.  complainer  to  present  a  second  note  of  suspension  in  terms  of  the  Act 
of  Sederunt  24tli  December  1838,  sec.  7,  if  so  advised* 

^(fetl     The  compkine™  reclaimed." 

P.  Fraser,  for  the  reclaimers.  Where  no  caation  is  offered,  it  is  competent 
to  reclaim.  Beveridge  on  the  Bill  Chamber,  sec.  178,  p.  40.  The  com- 
plainer is  not  out  of  Court,  and  is  he  not  to  have  the  same  remedy  agunst  the 
clerk  granting  a  certificate  as  against  the  Lord  Ordinary  refusing  the  note. 

Neaves,  for  the  respondent,  referred  to  the  Act  of  Sederunt  1 799,  sec  5. 
By  Act  of  Sederunt  1828,  sec.  17,  power  is  given  to  apply  for  prorogation. 
Beveridge  on  the  Bill  Chamber,  sec.  308,  p.  67.  The  process  is  out  of  Coiirty 
Naim  V.  Spence,  7th  July  1824. 

The  LoHD  President.  The  application  to  the  Lord  Ordinary  is  a  very 
unusual  one.  I  do  not  say  that  it  is  incompetent,  although  I  have  not  seen 
a  case  in  which  the  special  circumstances  would  warrant  its  being  granted. 
There  was  another  remedy  open  to  this  party,  under  sec.  7  of  the  Act  of 
Sederunt,  by  presenting  another  bill  on  payment  of  previous  expenses.  But 
he  says,  I  shall  not  be  trammelled  by  the  condition  attaching  to  that  remedy, 
and  he  refuses  to  resort  to  it.  This  is  not  the  proper  course,  and  therefore  I 
am  not  disposed  to  disturb  the  interlocutor  of  the  Lord  Ordinary  in  regard 
to  it. 

Lord  Fuixertok.  I  am  of  the  same  opinion.  I  never  heard  of  such  a 
reclaiming  note,  and  certainly  it  would  require  very  special  circumstances  to 
grant  such  a  thing  so  far  out  of  form  as  this.  There  are  not  here  such  spe- 
cial circumstances,  and  I  am  not  disposed  to  continue  the  litigation  longer  by 
granting  the  application. 

Lord  Cunikghame  and  Lord  Ivort  concurred. 

The  Court  therefore  '^  adhere  to  the  interlocutor  of  the  Lord  Ordinary 
submitted  to  review,  and  refuse  the  note." 

David  Crawford^  S.S.C.,  Complainers'  Agent. 

Tawse  and  Bonar,  W.S.,  Bespondent*s  Agents.  (J.  S.  M.) 


No.  144.  Petition,  FRANCIS  EDMOND. 

12  and  18  Vkt,  cap.  61,  §  22— PiiptZf'  Protection  Act-^Factor^DiMcharge—Sulmgtmg 
/Vctory.— Where  a  fiictoiy  had  expired  previous  to  the  passing  of  the  Pnpils'  Protection 
Act,  hat  the  factor  had  thereafter  for  some  years  coDtinaed  to  manage  the  minor's  estate 
as  agent,  he  not  having  heen  dischai^ged  as  factor,  althongh  his  factorial  acooonts  had  been 
rendered  and  approved  of: — HtH  That  his  management  as  agent  being  approved  of  by  the 
minor  and  her  curators,  whom  she  had  subsequently  appointed,  his  proceedings  during  that 
period  were  not  to  be  treated  as  under  a  subsisting  factoiy  ;  therefore,  that  the  Pupils' 
Protection  Act  did  not  apply  to  them,  and  that  the  ikctor  was  not  bomid  to  aooonnl  to 
the  Accountant  of  Court  before  receiving  his  discharge. 

This  was  a  petition  at  the  instance  of  a  judicial  fiictor  for  exoneration. 
His  tutorial  powers  had  expired  in  November  1848.  He  then  lodged  ac- 
counts of  his  intromissions  during  the  period  of  his  factory  with  the  Accountant 
Petition,  of  Court,  who  reported  them  to  be  correct,  a  balance  being  due  to  him  of 
^^"^nd.  £68 :  4  : 8.  His  petition  now  set  forth,  that  immediately  upon  Miss  Shaw, 
the  pupil  to  whom  he  had  been  appointed  factor,  attaining  minority,  the  peti- 
tioner ui*ged  upon  her  the  propriety  of  choosing  curators,  and  he  delayed  ap- 


1st  Division. 
Mar.  4. 1853. 
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pljing  for  exoneration  until  she  should  do  so.   She  had  not,  however,  followed  Mar.  4. 18SS. 
that  coarse ;  and  as  the  petitioner  is  now  anxions  of  being  exonered  of  his  &c*      ^T^^ 
tory,  he  had  rendered  to  Miss  Shaw  all  his  accoants  during  the  period  of  his  E^SioncL 
factory,  as  the  same  were  audited  bj  the  Accountant  of  Court,  and  she,  with 
concurrence  of  her  paternal  aunt  and  onlj  near  relative,  valens  agere^  had 
docqaeted  the  accounts  and  granted  a  discharge  to  the  petitioner  of  all  his  in- 
tromissions as  &ctor,  which  were  now  produced.   Since  the  termination  of  the 
fiictorj  in  1848,  the  petitioner,  at  the  request  of  Miss  Shaw  and  her  aunt,  had 
continned  to  take  a  charge  of  her  affairs  as  her  agent,  and  had  received  pay- 
ment of  the  balance  of  £68 : 4  :  8.    Accounts  of  the  petitioner's  intromissions 
as  agent  from  November  1848  to  the  date  of  presenting  this  petition,  had  been 
rendered  to  Miss  Shaw,  and  had  been  examijied  and  docqueted  as  correct  bj 
her  and  her  aunt.    These  accounts  were  also  now  produced  along  with  the 
petition.    The  petitioner  in  these  circumstances,  with  concurrence  of  Miss 
Shaw,  now  applied  for  exoneration,  and  for  delivery  of  his  bond  of  caution. 

Subsequent  to  the  presentmg  of  this  petition.  Miss  Shaw  chose  curators,  who 
expressed  their  satisfaction  with  the  £M^tor's  accounts. 

The  CoUBT  remitted  the  petition  to  the  Lord  Ordinary,  to  enquire  into  and 
report  thereon,  and  his  Lordship  remitted  the  same  to  the  Accountant  of 
Court.  Various  proceedings  then  took  place,  and  several  reports  were  lodged 
by  the  Accountant,  the  purport  of  which  was,  that  founding  on  §  22  of  the 
Pupils'  Protection  Act,  12  and  13  Vict,  cap.  51,  passed  in  July  1851,  the 
Accountant  held  the  petitioner  bound  to  account  to  him  under  the  statute 
down  to  the  date  when  the  minor  and  her  curators  entered  into  possession  of 
the  estate,  and  that  until  he  should  do  so  he  could  not  competently  be  dis- 
charged. The  words  of  the  statute  founded  on  by  the  Accountant  were  the 
concluding  words  of  §  22  : — ''  And  in  all  other  respects  the  whole  provisions 
of  this  Act  shall  take  effect  from  and  after  the  passing  thereof  in  regard  to 
factories  constituted  before  the  passing  of  this  Act,  in  so  far  as  the  same  ad- 
mit of  application  thereto."  And  so  applying  the  statute,  the  Accountant 
charged  the  petitioner  with  penal  interest  to  the  extent  of  £20  :  18  :  9,  upon 
a  balance  in  excess  of  £50,  which  was  in  his  hands  from  11th  June  1850  to 
17th  November  1850. 

The  Lord  Ordinary  having  made  avizandum  to  the  Lords  of  the  First 
Division,  the  case  was  called  to-day. 

The  Dean  of  Faculty  appeared  for  the  factor,  and  maintained  that  the  sta- 
tute did  not  apply.  This  was  not  a  subsisting  factory  at  the  date  when  the 
Act  was  passed. 

The  LoBD  President.  I  cannot  say  that  I  feel  any  difficulty  with  regard 
to  the  point  now  put.  It  is,  whether  under  the  provisions  of  this  Act,  penal 
interest  is  exigible.  I  am  of  opinion  that  the  demand  for  penal  interest  is 
not  a  good  demand.  The  factory  had  expired  before  the  date  of  the  Act. 
It  was,  therefore,  not  within  the  scope  of  the  Act  at  all.  There  may  be 
matters  which  took  place  before  the  Act  came  into  operation,  as  to  which 
nice  questions  may  be  raised  as  to  the  applicability  of  §  22.  But  this 
Is  not  one  of  them,  for  this  factory  had  expired  before  the  Act  had  come  into 
operation ;  and  therefore  I  think  that  this  penalty,  which  arises  out  of  the 
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Mar.  4. 1853.  -^^^  entirely,  is  not  exigible.     But  although  the  factory  had  expired  it  had 
C*.y^.^      not  been  discharged ;  and  therefore,  if  preyious  to  the  discharge  it  had  ap- 
Petition  Ed-    peared  that  any  improper  investm^t  had  been  made  while  there  was  nobody 
mood.  1^  ^1  ^Q  factor  to  account,  1  am  not  prepared  to  say  that  in  that  state  of 

matters  the  Court  would  not  have  had  cognizance  of  the  case.  Bat  here  we 
are  out  of  that  question  altogether.  The  party  is  now  in  the  condition  of 
acting  for  herself  and  she  and  her  curators  are  satisfied  with  the  investments 
which  the  factor  has  made.  The  matter  of  investment,  therefore,  is  not  now 
before  us,  and  I  am  satisfied  that  penal  interest  is  not  applicable  to  this  ease. 
LoKDs  FuLLEBTON  and  CuNiMOHAME  coocurred. 

LoBD  Itogrt.  This  factory  is  expired  before  the  statute  came  into  existence, 
and  when  it  expires  the  balance  is  in  favour  of  the  factor.  If  it  had  been 
otherwise  it  may  be  a  question  whether  §  22  does  not  apply  to  all  &ctoriee 
existing  before  the  passing  of  the  Act,  and  to  all  which  may  be  considered 
settled  but  not  formally  so,  and  it  might  not  have  been  the  duty  of  the 
accountant  to  have  called  the  factor  to  account  for  the  balance  which  was  in 
his  hands.  But,  if  before  this  statute  came  into  efiect,  the  factor  has  not  only 
discharged  all  his  duties  as  factor,  but  remained  the  creditor  of  the  pupil,  I 
think  it  would  be  a  strong  thing  to  hold  that  what  was  done  afterwards  is  to 
be  dealt  with  as  if  still  under  the  factory.  To  extend  the  penalties  to  such 
cases  would  be  most  unjust,  as  it  would  be  unsafe  to  act  on  the  view  of  the 
Accountant 

The  Court,  therefore,  *'  exoner  the  petitioner,  Francis  Edmond,  and  his 
cautioner,  of  the  act  of  factory  foresaid,  and  of  his  intromissions  as  fiekctor  loco 
tutoris  to  Elizabeth  Ogilvy  Shaw,  above  mentioned :  ordain  the  custodier  to 
deliver  up  the  said  petitioner's  bond  of  caution,  and  decern." 

Lockhart,  Morton,  Whitehead^  and  Greig^  W.S.,  Petitioner's  Agents. 
Walter  Duthie,  W.S.,  Agent  for  Curators.  (J.  S.  M.) 


No.  145. 


ORR  V.  FLEMING  and  FORRESTER. 

Liabilit^n'^The  owner  and  the  custodier  of  a  dog,  found  liable  in  the  valae  of  sheep  de- 
stroyed by  him  while  trespassing  in  a  neighbour's  field,  although  the  dog  was  not  alleged 
or  proved  to  have  previously  shewn  any  tendency  to  injure  sheep. 

2d  Division.        This  was  an  advocation  by  the  defenders  of  a  judgment  by  the  Sheriff  of 
Mar.  6. 1853.  Dumbarton,  finding  them  liable  in  the  value  of  eighteen  sheep,  ^  the  property 
'•"^''^       of  the  pursuer,  which  had  been  killed  by  dogs  while  pasturing  in  tlie  pursuer'^ 
Orr  V,  Fleming  Q^vn  enclosed  fields.     It  appeared  that  two  dogs  had  been  seen  in  such  cir- 
cumstances as  to  leave  no  doubt  that  they  were  the  dogs  who  killed  the  sheep. 
One  of  them  could  not  be  traced  or  discovered,  but  the  pursuer  led  evidence 
in  the  Inferior  Court  to  prove  that  the  other  was  a  young  foxhound,  the  pro- 
perty of  one  of  the  defenders,  Mr  Fleming  of  Biggar  and  Cumbernauld,  and  in 
the  custody  of  the  other  defender,  Forrester,  who  allowed  it  to  run  about  his 

farm. 

The  case  was  brought  directly  to  the  Court  without  a  judgment  of  the  Lord 

Ordinary. 

E.  S.  Gordon,  for  the  defender,  contended,  1st,  That  the  identity  of  the  dog 
Wiuj  not  proved.     2d,  That  assuming  the  guilt  of  the  dog,  it  not  being  averred 
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or  proved  that  he  had  previouslj  shown  any  disposition  to  attack  sheep,  his  Mar.  6.  is^a, 
owner  and  custodier  were  not  liable  for  the  mischief  done.    Both  the  Scotch       ^""^^^ 
and  the  English  law  were  originally  founded  on  the  law  of  Moses  in  this9"*^'^®^"8 
matter;  see  ihe  22d  chapter  of  Deuteronomy,  as  to  injury  done  by  an  ox  not 
'*  known  to  have  been  wont  to  push  in  past  time."      Stair,  p.  195  ;  Toddridge, 
Brown  Suppl.  iii. ;  Elchie's  Rep.,  voce  Reparation,  No.  i. ;  Brown  jr  Co,^  26th 
Jane  1824  ;  Gra^  v.  Brassey.     ....    All  the  English  authorities  were 
clear  on  this  point. 

Bailliej  for  the  pursuer,  afler  adverting  to  the  e violence,  maintained,  that  in 
the  English  cases  the  animals  were  under  the  immediate  care  of  their  masters ; 
here  the  dog  was  wandering  and  trespassing,  and  if  culpa  on  the  part  of  their 
keeper  was  necessary*,  it  was  to  be  fomid  in  their  being  allowed  to  trespass. 
It  was  not  a  case  of  pure  accident. 

The  Lord  Justice-Clerk.  On  the  facts,  I  am  of  opinion  that  it  has  been 
proved  that  Mr  Fleming's  foxhound  was  one  of  the  dogs  which  destroyed  the 
sheep.  As  to  the  liability  of  the  owner  and  of  the  farmer  in  whose  keeping 
and  care  the  foxhound  was,  for  this  extensive  loss, — eighteen  sheep, — there  is, 
I  apprehend,  no  doubt  in  the  law  of  Scotland.  I  lay  aside  entirely  the  cases 
and  authorities  from  the  law  of  England.  This  dog  was  an  untrained  fox- 
hound. The  sheep  were  in  an  enclosed  field  above  a  mile  from  the  farm- 
house where  the  hound  was.  It  is  not  proved  that  there  was  any  arrange- 
ment for  looking  afler  the  dog,  or  regular  place  where  he  was  to  be  locked 
up  at  night.  He  was  clearly  allowed  to  go  about  as  he  chose.  That  after- 
noon he  was  hunting  about  with  another  dog  at  a  distance.  He  was  trespass- 
ing, and  no  care  taken  to  prevent  it.  The  liability  then,  in  law,  for  the  acts 
of  the  dog,  is,  I  am  of  opinion,  clear.  I  should  even  have  held  the  defender 
liable  if  the  dog  had  been  better  looked  after,  and  if  the  single  fact  had  been, 
that  he  had  somehow  got  loose,  and  worried  the  sheep  in  this  enclosed  field. 

Lord  Cockburn.  I  hold  the  fact  proved.  As  to  the  law,  I  have  always 
thought,  that  if  a  dog  worries  sheep,  his  master  is  liable.  I  do  not  attach  any 
weight  to  the  law  of  England.  I  am  told  that,  in  justice,  knowledge  on  the 
part  of  the  owner  is  requisite  to  make  him  liable.  This  is  absurd  $  he  cannot 
know  it  until  it  is  done.  This  would  allow  each  dog  to  have  one  worry  with 
impunity.  Negligence,  no  doubt,  is  always  the  ground  of  conviction,  and  here 
there  was  negligence,  and  so  there  is  in  the  case  of  all  dogs  left  at  large.  All 
dogs  tend  to  kill  sheep.  Such  has  always  been  the  usage  and  understanding 
in  Scotland.  In  the  Sheriff  courts  such  cases  are  decided  every  day,  and  no 
such  defence  is  ever  thought  of. 

Lord  Murray.  I  plead  guilty  to  ignorance  of  the  law,  except  as  I  learn 
it  from  our  great  institutional  writers,  and  from  decisions  of  the  higher  courts. 
I  cannot  hold  Lord  Stair,  Mr  Bell,  and  all  the  others  to  be  of  no  authority, 
and  that  we  are  to  hold  the  law  to  be  perfectly  clear  in  the  face  of  their  dicta. 
No  authorities  have  been  quoted  to  us  on  the  side  of  the  pursuer,  and  I  can- 
not admit  the  practice  of  the  sheriff  courts  to  be  of  aiiy  weight.  I  do  not 
found  upon  the  law  of  England,  though  I  believe  that  it  is  the  same  as  our 
own,  and  also  the  civil  law.  I  have  also  some  doubt  as  to  the  facts  being 
proved.     I  am  therefore  compelled  to  differ  from  your  Lordships. 

Lord  Wood  concurred  with  the  majority. 
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Mat.  6.  I85d.      The  Court  therefore  "  Repel  the  reasons  of  advocation,  adhere  to  the  in- 
wy^«/      terlocutor  complained  o^  and  repeat  the  findings  therein,*'  Scg. 

OrrtJ.ilemiiig  Lockhart,  Morton,  Whitehead,  J-  Greig,  W.S.,  Pursuer's  Agents. 

G,  and  G,  Dunlqp,  W.S.,  Defendei-s'  Agents.  (W.  H.  T.) 


No.  146.  Petition,  Mrs  ANN  GRAY  or  BANNER^IAN  Ain>  Others. 

Curator  b<mi8'^PetUion^^Expen8e8.''^irGamsitLncie5  in  which  a  petition  for  the  appoint- 
ment of  a  curator  bonis  being  opposed  and  allowed  to  be  withdrawn,  expenses  were  allowed 
to  neither  party. 

1st  DiTision.       This  was  a  petition  for  the  appointment  of  a  curator  bonis  to  Miss  Mary 

Mar.  8.  1858.  Grant  Roj,  at  the  instance  of  certain  of  her  relations,  with  whom  she  had 

^«^Y^*^      formerly  lived,  on  the  allegation  that  Miss  Roy  was  deaf  and  dumb,  and  of  a 

Petition,         facile  disposition,  which  required  to  be  rigidly  controlled.     The  petition  set 

Bannerman.    £qj^}^^  ^i^j^j  jyfjgg  jj^y  h^d  been  educated  at  the  deaf  and  dumb  institution  ; 

and  that  afterwards  the  petitioners  had  been  requested  to  receive  and  board 

her,  to  which  they  agreed.     That  the  petitioners  had  applied  to  Mr  Kennedy, 

W.S.,  to  arrange  her  afiairs,  and  that  for  many  years  he  had  accordingly 

drawn  her  income,  paid  the  board,  and  managed  on  Miss  Roy's  behalf. 

That  in  September  last,  a  small  succession  of  about  L.120,  opened  to  Miss 
Roy,  who  imagined  that  a  great  fortune  bad  become  hers,  and  became  diffi- 
cult of  control.  That  a  Mr  Gordon,  who  had  never  shewn  her  any  kindness 
before,  had  since  induced  her  to  reside  with  him,  and  that  the  petitioners  have 
good  reason  to  suppose  that  Miss  Roy  is  detained  against  her  wishes  by  Mr  and 
Mrs  Gordon,  who  have  employed  a  man  of  business  to  write  to  Mr  Kennedy 
not  to  pay  the  board  due  to  the  petitioners  for  the  last  quarter,  and  also  to 
deliver  up  Miss  Roy's  papers,  and  his  accounts.  That  the  petitioners  are 
prepared  to  prove  that  Miss  Roy  is,  by  reason  of  her  natural  infirmities,  and 
her  great  facility  and  feebleness,  unable  to  take  unaided  care  of  her  own 
affairs,  and  is  liable  to  be  imposed  on  by  designing  persons.  That  Mr  and 
Mrs  Gordon  had  refused  access  to  medical  gentlemen  to  examine  her,  and 
that  in  these  circumstances  an  application  for  a  curator  or  factor  is  absolutely 
necessary  for  the  security  of  Miss  Roj's  small  estate,  and  the  safety  of  her 
person.  There  was  appended  to  this  petition  a  certificate  by  Dr  Kinniburgh, 
to  the  effect  that  Miss  Roy  is  deaf  and  dumb,  and  of  such  a  facile  disposition 
as  to  be  entirely  unable  to  manage  her  own  afikirs. 

To  this  petition,  answers  were  lodged  in  name  of  Miss  Roy,  denying  the 
allegation  in  the  petition,  and  stating  that  the  whole  infirmity  she  labours 
under,  is  a  partial  deficiency  in  the  sense  of  hearing,  and  a  difficulty  in  ardcu- 
lating  words,  and  that  she  does  not  labour  under  incapacity  to  manage  her 
own  affiEiirs.  It  was  also  set  forth  that  Mr  and  Mrs  Gordon  are  related  to 
her  in  the  same  degree  as  the  petitioners,  and  that  her  residence  with  them 
was  of  her  own  desire  and  accord ;  and  that  therefore  the  petition  ought,  de 
plcmo^  to  be  refused. 

The  Court  remitted  to  the  Sheriff  of  the  county  to  visit  Miss  Roy,  and  to 
inquire,  and  take  such  assistance  as  he  should  think  proper,  and  report ;  and 
the  Sheriff's  report  now  bore  that  he  had  heard  Miss  Roy  speak  articulately ; 
that  he  was  quite  satisfied  that  she  distinctly  heard  and  understood  him  when 
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lie  «po^e  to  her,  and  that  his  opinion  was  in  iavoar  of  her  capacity  to  ad-  Mar.  S.  1868. 

minister  her  own  affairs.    A  medical  report  was  sabjoined  to  the  same  effect      ^"-^y^^ 

The  case  was  called  to-day ;  when —  Petition, 

Bannerman. 

Cravfurd  appeared  for  the  petitioners,  and  stated  that  in  the  proceedings 
adopted  by  them,  they  had  been  actuated  by  a  regard  merely  for  the  best  in- 
terests of  Miss  Roy,  but  that  afler  the  terms  of  the  Sheriff's  report,  they  did  not 
desire  to  press  the  petition,  and  therefore  now  moved  for  leave  to  withdraw  it. 

JFVawr,  for  the  respondent. 

The  CouBT,  ^*  on  the  motion  of  the  counsel  for  the  petitioner,  allow  the 
petition  to  be  withdrawn,  and  find  no  expenses  due  to  either  party,'*  &c. 

John  Kennedy^  Jr.,  W.S.,  PetitioDer's  Agent. 

John  Murray^  S.S.C,  Respondent's  Agent.  (J.  S.  M.) 


EDINBURGH  and  GLASGOW  RAILWAY  v.  ADAMSON  and  Othees.    j;^^  ^47 

This  case  related  to  the  mode  of  assessing  a  railway  for  the  support  of  the  igj.  Diyigion. 
poor  of  the  parishes  through  which  the  line  of  railway  passes ;  and  the  point  ^^^  ^^  ^^53, 
was  decided  that  the  stations  at  each  end  of  the  line,  and  also  along  the  line,      ^«-v*^ 
are  not  to  be  assessed  separately  in  the  several  parishes  in  which  the  same  are  Edin.  &  Glaa. 
respectively  situated,  but  are  to  be  valued  as  forming  a  part  of  the  whole  ^*'*"  ^®-  ^* 
ndlway^  the  value  whereof  is  to  be  apportioned  under  section  45  of  the  Poor  ' 

Law  Act. 

For  report  of  the  case,  see  infrOj  under  date  1st  April. 


THE  GREAT  NORTHERN  RAILWAY  COMPANY  v.  INGLIS.  ^t     t.o 

No.  148. 

Railway  tharU'^ArrearB  of  Calfs — Caneenatum-^Lt'abiKty.'^ln  an  action  at  tbc  instance 
of  a  railway  company  against  a  shareholder,  for  payment  of  arrears  of  calls  on  certain 
shares  which  the  company  had  afterwards  cancelled — the  shareholder  having  been  fonnd 
liable  for  the  sum  sued  for: — Held,  that  in  accounting  with  the  railway  company,  he  was 
entitled  to  get  credit  for  the  market  value  of  the  shares,  as  at  the  date  of  cancellation,  but 
not  of  preferable  shares  issued  in  lieu  of  those  that  were  cancelled. 

This  was  an  action  at  the  instance  of  the  Great  Northern  Railway  Company  1st  Division. ' 
against  Inglis,  one  of  the  shareholders,  for  payment  of  £34,  with  interest,  being  Mar.  9. 1858. 
the  proportion  effeiring  to  eight  shares  held  by  him  of  two  calls  made  in  1847       ^"^^^^  .• 
upon  all  the  shareholders  of  the  Company.     Defences  were  lodged,  a  record  co.  v,  Inglis. 
was  made  up,  and  an  issue  adjusted  and  approved  of.     A  trial  took  place,  and 
a  verdict  was  returned  for  the  defender.     Thereafter  the  Court  sustained  one 
of  the  exceptions  which  had  been  taken  at  the  trial,  and  granted  a  new  trial, 
reserving  all  questions  of  expenses. 

In  this  state  of  matters  the  pursuers  moved  the  Court  to  alter  the  issue,  on 
the  ground  of  an  alleged  change  of  circumstances  arising  out  of  the  forfeiture 
and  cancellation  of  the  shares  in  question.  The  defender  objected  to  the 
competency  of  this  proceeding,  and  farther  pleaded,  that  after  the  cancellation 
of  the  shares  in  question,  the  pursuers  having  issued  in  lieu  thereof  new  pre- 
ferable shares,  by  which  they  had  raised  a  larger  sum  than  what  was  re- 
presented by  the  shares  in  dispute,  the  defender  is  at  any  rate  entitled  to  have 
an  accounting  with  the  pursuers,  and  to  be  allowed  credit  for  all  sums  received 
by  them  in  respect  of  the  shares  in  question,  or  in  respect  of  the  new  shares 
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created  and  issued  in  lieu  thereof  after  the  cancellation,  or  at  least  to  be  allowed 
'^-'-Y^-^       credit  for  the  amount  of  the  market  value  of  the  shares  at  the  date  of  the  can- 
Great  N.  BaU.  cellation. 

*''•  ^'^fi""'  rpj^g  Court  allowed  the  issue  to  be  amended  as  craved,  and  the  issue  was 
a"*ain  sent  to  a  jury,  who  found  for  the  pursuers.  Certain  exceptions  were 
taken,  which,  however,  the  Court  disallowed.  Against  this  interlocutor  Inglis 
appealed.  The  appeal  was  dismissed,  {ante,  vol.  I.  p.  749),  and  the  pursuers 
now  moved  the  Court  to  apply  the  verdict. 

Deas,  with  whom  Sandford  and  Macfarlane,  for  the  defender,  argued  that 
he  was  entitled  to  get  credit  for  the  price  of  the  new  shares  issued  by  the  Com- 
pany. There  is  no  express  enactment  regulating  the  result  of  cancellation. 
It  may  go  the  length  of  extinguishing  the  shares,  and  putting  an  end  to  the 
calls,  but  assuming  that  to  be  wrong,  the  question  remains,  is  the  defender  to 
get  credit  for  nothing  ?  and  if  he  gets  credit  for  anything,  what  is  it  for  ?  It 
must  be  for  the  price  obtained  for  the  re-issue  of  shares  in  lieu  of  the  cancelled 

shares. 

The  Dean  of  Faculty  with  whom  Young  and  Donaldson,  for  the  pursuers, 
contended  that  the  defender  could  get  credit  only  for  the  market  value  of  the 
shares  at  the  date  when  they  were  forfeited.  The  shares  contemplated  by  the 
statute  to  be  forfeited  are  Glares  in  the  position  of  those  which  belonged  to 
the  defender,  and  in  respect  of  which  the  holder  can  never  again  be  a  partner 
of  the  Company.  The  effect  of  cancellation,  therefore,  is  to  obliterate  his 
name  from  the  Company's  books,  and  his  claim  to  obtain  benefit  from  the  re- 
issue of  shares  cannot  be  sustained.  The  Great  Northern  Railway  Company 
V.  Kennedy,  16th  November  1849,  4  Welsby,  Hurlstone,  and  Gordon's  Ex- 
chequer Reports,  p.  417. 

The  Lord  President.  I  cannot  say  that  I  have  great  doubt,  now  that  we 
have  the  judgment  of  the  House  of  Lords  on  the  points  that  were  raised  there. 
It  almost  necessarily  follows  that  the  Company  are  bound  to  account  to  the 
defender  for  the  market  value  of  the  shares  as  at  the  date  of  cancellation.  I 
cannot  say  that  the  defender  is  entitled  to  insist  that  an  accounting  shall  be 
held  with  him  as  to  the  shares  with  which  he  had  no  connection  at  all,  issued 
with  privileges  which  would  make  it  impossible  to  ascertain  what  would  have 
been  their  market  value,  if  issued  in  any  other  way  than  issued  with  these 
privileges.  We  have  not  before  us  the  data  of  the  market  value  of  the  shares 
at  the  date  of  cancellation,  nor  what  would  have  been  the  market  value  of  new 
shares  in  the  event  of  no  privileges  being  attached  to  them.  I  think  the  pro- 
per subject  for  enquiry  is  the  market  value  of  the  shares  at  the  date  of  the  can- 
cellation, and  that  miist  be  ascertained  before  we  can  apply  this  verdict. 

Lord  Fullerton.     I  am  of  the  same  opinion. 

Lord  Cuninghame.  I  entirely  agree  with  your  Lordship.  We  are  now 
asked  to  apply  the  verdict,  which  cannot  be  a  matter  of  any  diflaculty.  Per- 
haps the  pursuers  were  to  blame  in  not  stilting  the  alleged  value  and  worth  of 
the  shares  that  were  forfeited.  The  defender  is  entitled  to  that  if  they  were 
worth  anything,  as  it  is  not  understood  that  the  Railway  Company  object  to 
account  for  any  balance  realizable  on  the  cancelled  or  forfeited  Khares.  The 
precise  amount  can  be  adjusted  in  an  interlocutor  l>eforc  extract. 
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Lord  Ivoey.     I  am  of  the  same  opinion.     The  only  element  in  the  case  Mar.  9. 1863. 
that  I  coald  have  entertained  any  doubt  about,  is  removed  from  it,  viz.,  "^ 

Whether  in  a  rigorous  construction  of  cancellation  it  must  not  be  held  to  1)€  qJ^,  iiijdis! 
total  cancellation  of  all  liability.  But  it  is  now  settled  law  that  cancella- 
tion is  another  shape  for  forfeiture,  for  which  the  previous  law  had  provided. 
It  just  comes  to  this,  that  it  allows  the  Company,  at  the  market  price,  to  pur- 
chase in  those  shares,  which,  if  there  had  been  an  opportunity,  they  would  have 
sold  to  others.  If  they  had  sold  to  others  and  could  not  have  got  more  than 
the  market  price,  it  is  right  that  they  should  not  be  held  liable  for  more  than 
that  amount. 

The  Court,  therefore,  "  Apply  the  verdict  found  by  the  jury  on  the  issue  in 
this  cause ;  Find  that  the  defender  is  bound  to  pay  the  sums  found  due  by  the 
verdict,  minus  the  market  value  of  the  shares  as  at  the  date  of  cancellation  ; 
Appoint  the  defender  to  put  in  by  the  box-day  in  the  ensuing  vacation  a 
minute,  stating  what  he  avers  to  have  been  their  market  value  as  at  that  date ; 
Find  him  liable  to  the  pursuers  in  expenses,  under  reservation  of  the  question 
as  to  the  expenses  of  the  first  trial,  and  remit  to  the  auditor  to  tax  the  ex- 
penses in  the  meantime,  and  to  report,  distinguishing  in  his  report  the  expenses 
of  the  first  trial.'' 

Gibson- Craig,  Dalziel,  and  Brodie,  W.S.,  Pursuers'  Ageuts. 

Inglis  and  Leslie,  W.S.,  Defender's  Agents.  ( J.  S.  M.) 


Petition,  DONALD  M*CALLUM  and  Others.  j^^  j4q 

Guardian  and  Ward — Custody. — A  testator  appointed  hu  wife  daring  her  widowhood, 
and  his  execators,  to  be  guardians  of  his  infant  children.  The  widow  having  again 
married,  the  executors  applied  for  the  custody  of  her  only  surviving  infant  child : — Cir- 
cumstances  in  which  the  testator's  widow  was  allowed  to  retain  custody  of  the  child  on  find- 
ing caution  not  to  remove  it  beyond  the  jurisdiction  of  the  Court,  and  other  conditions  as 
to  allowing  it  to  visit  its  paternal  grandfather,  &c. 

This  was  a  petition   for  the    custody   and  delivery   of  a  ward.     The  jg^  Division, 
petitioners  were  appointed  executors  of  the  late  John  Hamilton,  merchant  in  j^^^  g  1353. 
Calcutta,  by  his  last  will  and  testament,  which  also  contains  the  following      v— v^i^ 
provision  :  "  Lastly,  I  appoint  my  said  wife  diiring  her  widowhood,  and  my  Petition, 
said  executors,  to  be  guardians  of  my  infant  children."     After  Mr  Hamilton's  M*CaUum,  &c. 
death,  his  widow  came  to  Scotland,  and  married  a  gentleman,  "  who  in  the 
opinion  of  the  petitioners,  was  not  a  suitable  match  for  her,  and  in  so  far  as 
they  are  aware,  has  no  sufficient  means  to  maintain  a  family."     Being  in- 
formed that  Mr  and  Mrs  Macdonald  intended  to  leave  Scotland  for  Australia, 
the  petitioners  considered  it  necessary  to  take  measures  to  have  the  child  re- 
moved from  the  charge  of  her  mother,  and  her  husband,  both  because  it  ap- 
peared to  them  that  the  will  of  the  deceased  Mr  Hamilton  appointed  his  wife 
to  be  one  of  the  guardians  of  his  children  only  during  her  widowhood,  and  also 
because  her  second  husband  was  unknown  either  to  them  or  to  the  late  Mr 
Hamilton,  and  a  person  in  whom  they  had  no  grounds  for  reposing  any  confi- 
dence.   Therefore  the  petition  prayed  to  have  the  child  placed  under  the  charge 
of  her  paternal  grandfather,  residing  in  Glasgow,  or  such  other  qualified  pers(  n 
residing  within  the  jurisdiction  of  the  Court,  as  the  Court  might  think  pro^)er 
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Mar.  9. 1853.  to  appoint.     Answers  were  lodged  to  this  petition  by  Mr  and  Mrs  Macdonald ; 
Petition  *"^^  *^®  Court,  after  hearing  parties,  superseded  the  cause,  with  reference  to 

M'Callttm,  &ca  proposal  that  Mrs  Macdonald  should  find  caution  that  the  child  should  not 
be  removed  from  Scotland.  That  bond  having  been  now  prepared  and  ad- 
justed, containing,  besides  the  cautionary  obligation,  the  right  to  retain  Mrs 
Macdonald's  jointure  under  her  first  marriage  as  a  farther  security  : — 

The  Court  pronounced  the  following  interlocutor : — "  The  Lords  having 
resumed  consideration  of  this  petition,  with  the  answers  given  in  thereto,  and 
the  respondent,  Mrs  Macdonald,  having  found  security  not  to  remove  the 
child,  Matilda  Agnes  Hamilton,  out  of  the  jurisdiction  of  the  Court,  find  the 
said  respondent,  Mrs  Macdonald,  entitled  to  retain  the  custody  of  the  child  for 
twelve  months,  from  5th  February  1853,  but  subject  always  to  the  juris- 
diction of  the  Court,  reserving  to  both  or  either  of  the  parties,  either  on  the 
expiry  of  that  period,  or  if  sufficient  cause  shall  arise  in  the  meantime,  to  apply 
to  the  Court,  or  to  the  Lord  Ordinary  on  the  Bills,  during  vacation,  for  further 
orders  as  to  the  custody  of  the  child,  and  to  both  parties  their  pleas  and  de- 
fences as  accords ;  and  in  the  meantime,  accordingly,  supersede  the  further 
consideration  of  the  petition ;  and  the  Lords  further  find  the  petitioner,  Archi- 
bald Hamilton,  the  child's  grandfather,  entitled  to  all  reasonable  access  to  the 
child  during  said  twelve  months,  and  to  receive,  for  fourteen  days  in  every 
three  months,  a  visit  from  her,  in  the  charge  of  her  ordinary  or  other  suitable 
attendants,  he  defraying  the  travelling  or  other  expenses  occasioned  by  Buch 
visits,  without  prejudice  to  Mrs  Macdonald  and  the  said  Archibald  Hamilton 
making  such  other  arrangements  as  to  the  visits  as  they  may  mutually  agree 
upon ;  find  both  parties  entitled,  out  of  the  trust-funds,  to  the  expenses  in- 
curred by  them,"  &c. 

Christopher  Douglas^  W.S.,  Petitioners*  Agent. 

Lochhart,  Morton,  Whitehead,  ^  Greig,  W.S.,  Respondent's  Agents.        (J.  S.  M.) 


No.  150.  HEWATSON  v.  IRVING. 

ProcuB — Condescendence,  additions  to,  in  revised  condescendence,'^lt  is  improper  for  a  pnur- 
sncr,  in  his  first  condescendence  to  reserve  essential  facts,  so  as  to  necessitate  there  being 
added  in  the  revised  paper.  He  may  make  such  additions,  however,  as  well  as  add  entirely 
new  averments  of  the  same  nature  as  those  originally  made,  on  payment  of  expenses 

2d  Division.       This  case  was  verbally  reported  by  Lord  Anderson,  on  the  following  point. 

Mar.  9. 1853.  The  action  being  one  of  damages  for  slander,  the  pursuer  had  added, — in  his 

N-^Y^^      revised  condescendence, — ^two  entirely  new  instances  of  alleged  slander,  uttered 

Hewatson  v,    at  different  times,  different  places,  and  in  presence  of  different  persons,  from 

°^'  the  instances  averred  in  this  condescendence  attached  to  the  summons. 

Moreover,  in  some  of  the  instances  averred  in  the  original  condescendence, 

he  had  left  the  names  of  the  persons  in  whose  presence  the  slander  had  been 

uttered,  blank,  reserving  to  himself  the  power  to  specify  them  afterwards. 

(?.  Young,  for  the  defender,  objected  to  the  competency  of  making  these  ad- 
ditions in  the  revised  condescendence. 
Maidment,  for  the  pursuer. 

The  Court  intimated  their   disapprobation  of  the  practice  of  reserving 
eesentiaU^  in  such  a  manner  as  to  make  additions  in  the  revised  paper  neces- 
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iHury.    The  additions,  howeyer,  were  allowed  to  be  made,  on  the  payment  of  Mar.  9.  1853. 
expenses  to  the  defender.  ^'■'y^^ 

R.  Ardntr^  S.S.C.,  Pursuer's  Agent.  IrviDg. 

Jotq^  MitcheU,  W.S.,  Defender's  Agent.  (W.  H.  T.) 


STEEL  OB  NEWBIGGING  and  Others  v.  PURCELUS  Trustees,  and    No.  loi. 
STEEL  AND  ELDER  v.  PURCELL  and  Otders. 

Vesting — Trust-Dispotition  and  Se/t/emenf.— A.  left  a  tnut-disposition  and  settlement, 
conTeying  hiB  whole  estate,  heritable  and  moveable,  to  B.  in  trust,  whom  failing,  to  C.  in 
trost.  The  purposes  were,  the  payment  of  certain  small  annuities,  which,  on  the  decease 
of  any  of  them,  were  to  go  to  the  survivors,  after  which,  the  free  residue  to  *'  belong  to  B. 
daring  his  life  f  on  decease  of  B-,  C,  who  should  then  be  trustee,  was  to  cncrease  the  fore- 
said annuities  to  a  limited  extent,  and  the  free  annual  residue  was  ^  to  belong  "  to  him- 
self; and  so  soon  as  the  annuity  of  one  of  the  annuitants,  I).,  should  amount  by  the  death 
of  the  others  to  a  certain  sum,  C.  was  to  execute  a  bond,  '*  binding  himself*  to  pay  the  said 
annuity,  and  on  the  decease  of  D.,  to  pay  a  certain  sum  to  h2r  children,  and  fulling  issue 
of  her  body,  to  himself  and  the  heirs  of  his  body;  Lastly,  after  executing  the  purpose  of 
the  trust,  the  free  residue  was  to  pertain  to  C,  and  the  heirs  of  his  body,  whom  failing,  D., 
and  the  heirs  of  her  body,  whom  failing,  the  testator*s  own  heirs  and  assignees  whatsoever. 
B.  having  died,  C.  managed  the  trust  for  some  years,  and  died,  leaving  a  trust*disposition 
conveying  aU  estate  which  should  belong  to  him  at  his  death,  in  favour  of  certain  benefici- 
aries i^-Held,  that  the  trust-estate  of  A.  vested  in  C,  so  os  to  make  his  deed  effectual. 

The  late  George  Warroch,  by  trust-disposition  and  settlement,  conveyed  to  2d  Division, 
his  brother  James  WaiToch,  failing  whom  bj  death,  Dr  John  Warroch  ^ar.  9. 1853. 
Parcel],  his  nephew,  as  trustees,  his  whole  property,  heritable  and  moveable,      ""^y^^ 
for  the  following  purposes ;  Ist,  For  payment  of  debts,  &c. ;  2d,  For  pay-  Steel,  Ac.  v, 
ment  of  certain  annuities  to  Ann  Warroch,  and  Euphemia  Warroch,  his^JJ^^^^J  ™'' 
sisters,  the  said  Dr  Purcell,  (during  James  Warroch's  life),  and  to  Catherine  Steel,  &c.  v. 
Pazton  Purcell ;  declaring  that  on  the  decease  of  any  of  the  other  annuitants,  ^^^'^^  ^^ 
their  annuity  should  belong  to  the  survivors,  Catherine  Paxton  PurcelFs 
annuity  never  exceeding  £40 ;  and  after  payment  of  said  annuities,  the  free 
annual  produce  to  belong  to  the  said  James  Warroch  during  his  life ;  3d, 
On  the  decease  of  James  Warroch,  Dr  Purcell,  who  was  then  to  be  trustee, 
to  pay  an  additional  annuity  to  the  sisters  and  niece,  and  after  payment 
thereof,  the  free  annual  produce  to  belong  to  Dr  Purcell  himself ;  4th,  So  soon 
as  the  annuity  to  Catherine  Paxton  Purcell  should  amount  to  £40,  Dr 
Purcell  was  directed  to  execute  a  bond,  binding  himself  to  make  payment  to 
her  of  that  sum  yearly,  in  full  of  her  share  of  the  trust-funds,  and  after  her 
decease  to  pay  to  any  child  or  children  of  her  body  £800,  equally  among 
them,  or  as  she  should  provide,  and  failing  issue  of  her  body,  to  himself  or 
the  heirs  of  his  body,  whom  failing,  to  the  testator's  own  nearest  heirs  or 
assignees ;  5th,  After  executing  the  purposes  of  the  trust,  the  free  residue  to 
pertain  to  Dr  Purcell,  and  the  heirs  whatsoever  of  bis  body,  whom  failing, 
Catherine  Paxton  Purcell,  and  the  heirs  of  her  body,  whom  failing,  the  near- 
est heirs  and  assignees  of  the  testator. 

The  testator  died  in  1803,  unmarried  and  without  issue,  and  James  War- 
roch, declining  to  accept  the  trust,  it  fell  to  Dr  Purcell,  who  managed  it  till 
his  death  in  1835.  He  died  without  issue,  leaving  a  trust-disposition  in 
favour  of  the  defenders  in  the  first  of  these  actions,  as  trustees,  conveying  to 
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Mar.  9. 1853.  ^l^em  all  estate  which  should  belong  to  him  at  his  death.  Thejr  were  directed 
^TT^  to  pay  the  annual  proceeds  to  his  father  and  mother  during  their  lives,  and 
PurceirsTrus-  ^^  ^^^  death  of  the  longest  liver  of  them,  to  Catherine  Paxton  Purcell,  now 
tees,  and  Mrs  Gowan,  and  upon  her  death  to  denude  and  convey  the  trust-funds  to  her 
rurcel*&r  c*^*^*^r«">  as  she  might  have  directed;  failing  whom,  to  the  children  of  three 
cousins  named  in  the  deed. 

In  1837  Mrs  Gowan  executed  a  deed  of  factory  in  favour  of  Dr  Puree U's 
trustees,  narrating  that  the  management  of  George  Warroch's  trust  had  de- 
volved upon  her,  and  appointing  them  to  be  her  factors  and  commissioners 
to  manage  the  trust-estate,  and  also  certain  trust-funds  left  by  her  other 
uncle  James  Warrocb.  These  trustees,  in  1840  and  1841,  made  up  titles  in 
Mrs  G^wan's  person  to  several  of  the  heritable  subjects  which  formed  part  of 
George  Warroch^s  trust-estate,  having  caused  her  to  be  served  heir  of  line 
and  of  conquest  to  him. 

Mrs  Gowan  died  in  1849  without  issue,  and  leaving  no  settlement  which 
could  affect  these  heritable  subjects. 

In  these  circumstances,  certain  actions  were  niised  by  various  parties 
claiming  an  interest  in  the  property.     These  processes,  however,  being  in  a 
shape  which  was  inadequate  to  extricate  the  question,  in  whom,  and  wlien,  the 
heritable  portion  of  George  Warroch's  estate  had  vested,  it  became  neces- 
sary to  raise  the  present  actions.     The  first  was  at  the  instance  of  Mrs  Grace 
Steel  or  Newbigging  and  several  others,  all  children  of  the  three  cousins  of 
Dr  Purcell,  above  mentioned,  as  being  the  last  named  persons  in  his  trust- 
deed,  against  the  trustees,  and  also  against  John  Purcell,  the  heir-at-law  of 
Mrs  Gowan.    They  concluded  for  declarator  that  the  heritage  in  question 
belonged  to  them  in  virtue  of  Dr  PurcelFs  trust-deed,  and  that  Mrs  Gowan 
had  made  up  titles  to  it  only  in  trust  for  them,  arid  that  her  heir  should  now 
denude  in  their  favour ;  or,  should  it  be  found  that  Mrs  Gowan  had  taken 
possession  of  it  in  fee-simple,  they  concluded  for  reduction  of  her  titles  (if 
necessary),  and  for  adjudication  of  the  subjects.     The  second  action  was  at 
the  instance  of  Steel  and  Elder,  who,  in  the  character  of  heirs-at-law  of 
George  Warroch,  claimed  the  residue  of  the  estate,  so  far  as  heritable,  main- 
taining that  it  had  never  vested  either  in  Dr  Purcell  or  in  Mrs  Gowan. 
These  actions  were  conjoined. 

The  Lord  Ordinary  (Anderson)  pronounced  an  interlocutor,  finding  that 
^'  according  to  the  true  construction  and  meaning  of  the  late  George  War- 
roch's trust-deed  and  settlement,  the  fee  of  the  free  residue  of  the  tritst- funds 
became  vested  in  the  now  deceased  Dr  John  Warroch  PurcelL"  "  That  the 
right,  which  had  so  vested,  was  effectually  conveyed  by  his  trust-dispoeition 
and  settlement,  dated  26th  March  1822,  for  behoof  of  the  beneficiaries  therein 
named."  "  That  a  title  to  heritable  subjects  formerly  belonging  to  the  said 
George  Warroch  was  made  up  in  fee-simple  by  the  late  Catherine  Paxton 
Purcell  or  Gowan."  **  That  the  defender  John  Purcell,  who  is  her  nearest 
and  lawful  heir,  is  bound  to  convey  over  the  said  heritable  subjects  for  distri- 
bution, in  terms  of  the  said  Dr  PurcelFs  trust-disposition  and  settlement.^ 
The  defences  for  Elder  and  Steel,  and  for  John  Purcell,  in  the  first  action, 
were  repelled,  and,  in  the  second  action,  the  defences  were  sustained. 
John  Purcell  reclaimed  ;  for  whom  Ditff^  and  Dtas» 
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Donaldson,  and  G.  G.  Bell,  for  Steel  and  Elder.  Mar.  9. 1863. 

MUlery  Moir,  and  Ntaves,  for  Steel  or  Newbigging,  and  others.  y^^j  ^^  ^^ 

Without  waiting  for  the  reply  by  the  counsel  for  the  pursuers,  Steel  orPurcelFs 
Newbigging,  &c.,-  l^et^. »"' 

The  Loiu>  Justice-Clerk  announced,  that  it  was  quite  clear  to  the  Court  ^^^'^^^^  ^^• 
that  the  estate  had  vested  in  Dr  Furcell  at  some  period  before  his  death,  at 
what  time,  it  was,  at  the  present  stage  of  the  proceedings,  unnecessary  to 

I   ,  decide. 

I 

The  CouBT,  therefore,  adhered  to  the  interlocutor  of  the  Lord  Ordinary. 

James  Carnegie,  jun,,  W.S.,  Agent  for  John  Pnrcell. 

R.  Oliphant,  S^S.C,  Agent  for  Steel  and  Newbigging,  and  others. 

W.  Traquair,  W.S.,  Agent  for  Steel  and  Elder. 

A,  Smith,  W.S.,  Agent  for  Purceirs  Ti'ustees. 

H,  J.  RoUo,  WJS.,  and  R.  Smith,  aS.C,  for  other  parties.  (W.  H  T.) 


SMITH  V.  GREEN.  No.  152. 

DamageB —  Wrongous  Imprisonment — MaUee  and  Probable  Cause. — ^In  an  action  of  dama- 
ges  on  the  ground  of  wrongous  apprehension,  the  defender  at  the  trial  maintained  that  the 
case  was  one  of  privilege,  and  that  the  pursuer  must  prove  malice  and  want  of  probable 
canse,  and  that  there  was  no  evidence  to  go  to  the  jury  on  these  points.  The  presiding 
Jndge  sustained  this  plea,  and  directed  a  verdict  to  be  given  accordingly : — Held,  in  a  bill 
of  exceptions  to  this  ruling,  that  the  circumstances  of  the  cose  did  not  disclose  a  case  of 
privilege,  and  that  the  pursuer  was  entitled  to  a  new  trial. 

This  was  an  action  of  damages  which  went  to  a  jury  on  the  following  ver-  ^^^  Division, 
diet: — "Whether  on  or  about  the  14th  day  of  April  last,  and  at  or  iiearj^      .^  jg^g 
Smith's  Place,  Leith  Walk,  near  Edinburgh,  the  defender  wrongfully  appre-      ^--v^-^ 
hended  the  pursuer,  or  caused  him  to  be  apprehended  and  taken  to  the  police  ^^^'^''•^'•®^ 
office,  at  or  near  the  foot  of  Leith  Walk,  to  the  loss,  damage,  and  injury  of  the 
pursuer?    Damages  £300."     It  appeared  that  the  pursuer  and  the  defender 
both  attended  a  sale  of  furniture  at  a  house  in  Leith  Walk,  that  a  dispute 
arose  as  to  getting  into  the  room,  and,  according  to  the  allegation  of  the  pur- 
suer, he  "politely  requested  the  defender"  to  allow  him  to  pass,  but  being  still 
resisted  by  the  defender  he  "  gently  pushed  past  the  defender  into  the  room." 
The  defender  then  gave  the  pursuer  into  custody.     At  the  police  station  the 
defender  "  being  called  upon  to  state  his  charge  against  the  pursuer,  he  stated 
no  charge  whatever,  and  gave  no  reason  or  ground  for  his  having  caused  the 
pursuer  to  be  so  apprehended  and  lodged  in  the  police  station,"  whereupon 
the  pursuer  was  released.     The  pursuer,  accordingly,  raised  this  action  of 
damages  for  the  injury  alleged  to  have  been  thus  done  to  his  "  person,  estate, 
credit,  character,  reputation,  and  feelings." 

The  defender's  statement  was  to  the  effect  that  he  was  accompanied  by  two 
ladies ;  that  he  was  roughly  assaulted  by  the  pursuer  in  his  attempt  to  force 
his  way  into  the  room ;  that  "  on  the  defender  interfering  for  the  protection  of 
the  ladies  who  were  with  him,  the  pursuer  in  a  menacing  attitude,  threatened 
the  defender  with  personal  violence ;  "  that  this  alarmed  the  ladies ;  that  "  in 
these  circiunstances  the  defender  thought  it  to  be  a  duty  he  owed  to  the 
public  not  to  allow  such  an  outrage  on  the  recognized  usages  of  civilized 
^^oci^ty  to  pass  unpunished ;  that  he  accordingly  gave  the  pursuer  in  charge," 
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Mar.  10. 1868.  tenable  grounds.     Bat  what  was  first  alleged  to  be  his  crime  ?   No  man  can 
"^Y"*^      say  what  it  was ;  and  that  accounts  for  the  defender  abcmdoning  eyerj  charge 
6inith«.Gffe6n  after  the  pursuer  was  carried  to  the  police-office.    This  having  been  the  con- 
duct of  the  defender,  the  only  inquiry  here  is,  if  he  was  entitled  to  be  absoWed 
on  the  grounds  stated  in  the  bill  of  exceptions  ?    The  rules  and  forms  of  our 
issues  are  weU  settled  to  state  when  the  defence  is  competent  or  proper ;  and 
your  Lordship's  remark  is  entitled  to  great  weight,  that  when  a  plea  of  privi- 
lege is  to  be  raised  by  a  defender,  this  should  be  articulately  set  forth  in  the 
record,  whether  made  a  condition  of  the  issue  or  not.    But  there  was  no  such 
previous  averment  or  plea  here.    The  whole  proof  shews  a  fabricated  and 
colourable  charge  to  intimidate  and  bully  the  pursuer.    If  such  a  proceeding 
were  sustained  and  vindicated  on  the  score  of  privilege,  the  liberty  of  the  sub- 
jects might  often  be  put  to  hazard,  as  there  is  seldom  a  crowded  meeting  held, 
8uch  as  in  theatres,  assemblies,  or  even  churches,  where  similar  charges 
might  not  be  preferred,  and  respectable  citizens  handed  over  to  the  police  for 
pressing  too  dosely  for  admittance.     Finally,  if  the  want  of  probable  caas& 
and  malice  on  the  part  of  the  defender  were  required  to  be  proved,  (which 
I  doubt),  these  points  might  safely  have  been  left  to  the  jury,  who  could  not 
fail  to  have  found  in  the  admissions  of  the  defender  and  record,  materials  for 
ascertaining  the  facts. 

Lord  Iyobt.    I  am  of  the  same  opinion.     I  think  this  is  a  most  important 
case  as  regards  the  liberty  of  the  subject.    I  should  have  been  distressed,  in- 
deed, if  the  Court  had  been  obliged  to  come  to  another  conclusion.    I  have 
no  sympathy  with  that  argument,  founded  on  the  rigorous  construction  of 
some  principle  of  law  which  would  find  privilege  in  a  case  of  this  kind.    Even 
if  this  had  been  a  case  of  privilege  properly  disclosed  in  evidence,  it  was  a 
miscarriage  on  the  part  of  the  Judge  to  withdraw  the  case  from  the  jury.    The 
question  of  malice  and  want  of  probable  cause  is  always  one  of  degree,  and 
the  more  eminently  so,  where  it  is  a  matter  connected  with  the  evidence,  and 
only  coming  out  in  the  course  of  the  trial.    A  Judge  is  not  entitled  to  with- 
draw a  case  unless  the  evidence  be  such,  that  if  a  different  verdict  had  been 
found,  the  Court  would  have  been  justified  in  quashing  it     In  this  case 
privilege  is  pleaded,  not  in  a  case  of  assault  on  the  defender,  as  alleged  in  re- 
cord, but  in  a  case  of  supposed  insult  and  injury  to  ladies;  therefore  on  the 
•  evidence  as  disclosed,  I  hold  that  the  plea  of  privilege  founded  on  it,  is  not 
such,  as  with  reference  to  the  statement  on  record,  was  relevant  to  be  so 
stated*    Looking  to  the  circumstances  disclosed  in  the  evidence  here,  I  de- 
siderate the  statement  of  any  tangible  ofience.    I  concur  with  the  viev^ 
stated,  and  I  hope  that  such  a  result  will  go  forth,  and  teach  the  commnnitj 
that  they  must  conmiaud  their  passions,  and  not  be  too  rash  in  giving  their 
neighbours  into  custody. 

The  Court  **  allow  the  exception,  set  aside  the  verdict  in  this  cause,  and 
grant  a  new  trial,  reserving  consideration  of  the  point  of  expenses  till  the 
final  settlement  of  the  cause.'' 

John  RoberUonjtm^  S.S.C.,  Porsner^s  Agent. 

WaUam  Skinner,  W.S.,  Defender's  Agent.  (J.  S.  M.) 
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Petition,  DAVID  KIDD  and  Othees.  No.  153 

Bwrgk  JShction — ChaUeHge--MediKtioi^--Dufr<mtAi9ement'-'PeHde^  tUe^Inienm  Jfaiia- 
yer«.-* An  election  of  bnigh  magistrates  and  conndllore  was  rednced  on  the  gronnd  of  cer- 
tain inegnlarities  which  had  taken  place  at  it.  Before  the  proceedmgs  in  the  redaction 
were  concluded,  the  time  for  another  annual  election  had  arriyed,  and  the  election  was  pro- 
ceeded with.  Against  this  election,  as  an  illegal  one,  a  petition  and  complaint  was  pre- 
sented after  the  lapse  of  two  months,  and  answers  were  lodged  thereto.  During  the  de- 
pendence of  the  case,  application  was  made  for  the  appointment  of  interim  managers,  on 
the  gronnd  that  the  redaction  of  the  first  election  had  disfranchised  the  bnigh  t-^Hddy  that 
it  was  not  necessary  that  the  second  election  should  be  challenged  within  the  two  months, 
that  a  redactioa  of  it  was  not  neoessaiy,  and  that  the  petition  and  complaint  was  a  su£S- 
cient  challenge,  and  the  application  for  the  appointment  of  managers  regular  and  proper. 

This  was  a  petition  at  the  instanoe  of  certain  burgesses  and  inhabitants  of  1st  Diyision. 
the  bnrgh  of  Anstruther- Wester,  praying  for  the  appointment  of  interim  mana-  Mar.  11.  I8S8. 
gers  of  that  burgh.     The  petition  was  founded  upon  a  decision  of  the  Court,      "^^y^^ 
pronounced  on  17th  December  1852,  {anUj  p.  131),  finding,  that  in  conse- ^?J^®P» 
quence  of  certain  irregularities  at  the  election  of  burgh  magistrates  and  coun- 
cillors  on  17  th  September  1851,  that  election  was  null  and  void.    And  the 
petition  set  forth,  that  the  effect  of  that  judgment  being  to  disfranchise  the 
burgh,  and  to  leave  it  without  any  legal  magistracy  or  council,  and  without 
officers  having  authority  to  attend  to  the  various  interests  of  the  burgh,  and  to 
manage  its  funds  and  property,  this  application  for  the  appointment  of  interim 
managers  had  become  necessary. 

Answers  were  lodged  to  the  petition  by  certain  other  burgesses  and  inhabi- 
tants, stating  that  the  proceedings  relative  to  the  election  of  September  1851 
not  having  terminated  when  in  September  last  (1852)  another  annual  period 
of  election  had  arrived,  it  was  the  duty  of  the  respondents,  as  they  believed, 
to  proceed  to  the  business  of  the  annual  election  in  the  same  way  as  if  no 
challenge  had  been  in  dependence.  They  accordingly  elected  certain  of  the 
respondents  bailies  and  councillors.  That  against  this  election  the  petitioners 
in  November  last  presented  a  petition  and  complaint,  to  which  answers  have 
been  lodged,  and  the  case  is  still  in  dependence.  In  these  circumstances, 
therefore,  the  respondents  submitted,  that  the  present  application  for  managers 
b  premature:  but  if  the  Court  should  think  otherwise,  they  objected  to  the 
persons  named  by  the  petitioners,  and  suggested  others  as  better  qualified  for 
the  ofi&ce  of  interim  managers. 

Neaves,  and  P.  Eraser j  in  support  of  the  petition,  referred  to  Kay  v.  Magis- 
trates of  Dundee,  9th  March  1830,  8  S.  and  D.  688 ;  Kay  v.  Bell,  11th  March 
1830,  8  S,  and  D.,  719  ;  Marshall  v.  Carre,  4th  December  1782,  M.  1887  ; 
Mason  v.  Magistrates  of  St  Andrews,  29th  July  1747,  M.  1871 ;  Anderson  v. 
Sinclair,  28th  February  1747,  M.  12,157. 

Deas,  and  Macfarlane,  for  the  respondents.  There  is  no  reduction  of  the 
election  of  1852.  It  was  not  challenged  within  two  months  of  its  date,  and 
the  legislature  has  said,  that  if  not  challenged  within  the  two  months,  it  shall 
not  be  challengeable :  [ante,  p.  216),  therefore  it  does  not  follow,  that  because 
the  election  of  1851  was  bad  the  election  of  1852  shall  be  set  aside ;  Connel, 
p.  361 ;  Todv.  Tod,  26th  March  1827,  2  W.  and  S.,  542. 
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Petition, 
Kiddy  Ac 


J^ar^L^SSS.  The  Lord  President.  The  point  that  was  tried  in  the  case  of  Tod  was  a 
quite  different  one  from  that  which  it  is  cited  to  support.  Here  the  point 
is,  whether  the  challenge  must  be  within  two  months  of  that  which  was  done 
by  parties  whose  right  to  do  it  has  been  cut  away.  If  such  irregular  pro- 
ceedings can  only  be  wiped  away  by  reduction,  the  litigation  has  only  to  be  prO' 
tracted  beyond  a  twelvemonth,  until  another  irregular  election  shall  bare  taken 
place,  which  must  also  he  the  subject  of  a  reduction,  and  thus  I  do  not  see 
when  the  question  is  ever  to  come  to  a  conclusion.  Therefore,  if  we  are  satis- 
fied that  it  is  a  sufficient  objection  to  this  election  that  the  election  of  1851  is 
bad,  and  has  been  reduced,  there  is  nothing  wanting  in  regard  to  it  but  the 
formal  challenge,  and  for  what  purposes  may  this  challenge  be  necessary? 
To  the  efiect  of  managing  the  affairs  of  the  burgh,  I  do  not  see  there  can  be 
any  better  challenge  than  the  petition  :  and,  therefore,  we  are  driven  to  this, 
either  to  appoint  managers  when  we  are  told  there  are  intruders  in  the  affairs 
of  the  burgh,  or  we  are  to  allow  these  intruders  to  remain.  The  only  question 
we  have  to  deal  with,  comes  to  this.  Whom  are  we  to  appoint  ? 

Lord  Fullerton.  I  am  of  the  same  opinion.  It  is  impossible  to  maintain 
on  any  intelligible  ground  that  the  challenge  must  be  within  two  months. 
And  what  would  be  the  use  of  bringing  a  reduction  ?  It  would  just  rest  on 
the  judgment  in  the  former  case,  which  is  quite  clear  and  explicit ;  and  it  would 
just  come  to  a  re-statement  of  that  judgment,  and  so  it  would  become  impos- 
sible to  bring  the  litigation  to  an  end,  by  dragging  it  out  beyond  the  year.  A 
reduction  is  not  necessary  for  any  legitimate  interest  these  parties  may  haver 
and,  therefore,  I  am  inclined  to  grant  the  application  for  the  appointment  of 
managers. 

Lord  CimiNGHAME.  I  agree.  I  am  unable  to  find  any  legal  ground  for 
holding  a  reduction  necessary.  There  cannot  be  a  more  fit  case  than  the 
present  for  the  application  of  the  salutary  rule  every  day  enforced,  pendente 
lite  nihil  innovandum.  We  are  entitled  and  bound  to  disregard  altogether  a 
proceeding  so  palpably  illegal  on  its  very  face,  as  the  election  of  1852,  p&fidehte 
lite. 

Lord  Ivory.  I  am  of  the  same  opinion.  Here  we  have  to  deal  with 
usurpers  and  intruders.  A  reduction  would  he  of  no  use  when  we  know  that 
by  our  own  judgment  there  are  neither  magistrates  nor  councillors  at  this 
moment.     It  is  our  duty  to  shew  that  the  law  must  be  enforced. 

The  Court  "  remit  to  the  Sheriff  of  Fifeshire  to  suggest  three  managers, 
reserving  the  question  of  expenses." 

Jardine,  Stodart,  and  Fraser,  W.S ,  Petitioners'  Agents. 

T.  and  R.  Landale,  S.S.C.,  Respondents'  Agents.  (J.  S.  M.) 


Nr.  154,  Petition,  JOHN  MAYNE  and  Others. 

Curator  honis-^Minor, — ^The  Court  will  not  appoint  a  curator  bonis  to  a  minor  on  any 
principle  of  expediency,  but  only  on  some  specialty  and  necessity  being  shewn. 

l8t  Division.        ipj^jg  ^^  ^^  application  for  the  appointment  of  a  factor  loco  tutoris  to  James 

Mar.  11. 1853.  jj^  Mayne,  a  pupil,  and  of  a  curator  bonis  to  Philadelphia  M.  E.  Mayne,  ap- 

..T^^^^      wards  of  sixteen  years  of  age,  children  of  the  deceased  William  Mayne, 

M  lyne,  Ac      writer  in  Glasgow.     The  petition  set  forth  that  the  children  ^<  have  no  re* 
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lations  in  this  coantry,  who  take  any  interest  in  their  concerns.  The  near- Mar.  II.  ]8dS. 
est  relations  are  the  petitioners,"  (brothers  of  the  deceased  William  Majne),  ^-'V"*^ 
"  who  are  resident  in  England,  and  who,  by  reason  of  their  distant  residence,  fl®^**^®'"'-. 
feel  themselves  unable  to  undertake  the  duties  of  curator  or  tutor.  The 
minor  petitioner,  Philadelphia  M.  £.  Mayne,  in  consequence  of  there  being 
no  friends  or  relations  in  this  country  to  take  an  interest  in  her  affairs,  has 
been  unable  to  find  any  one  willing  to  allow  himself  to  be  nominated  to  the 
office  of  curator.  In  these  circumstances,  she'  is  under  the  necessity  of  ask- 
ing for  the  interposition  of  the  Court,"  and  the  petition  referred  to  the  follow- 
ing cases  in  which  the  Court  had  appointed  curators  bonis  to  minors  puberes; 
Toung,  19th  January  1818,  F.  C;  Watson,  6lh  February  1827,  F.  C. ; 
Wood,  3l8t  May  1834,  S.  and  D. ;  Johnston,  15th  June  1839,  S.  and  D. ; 
Jieid,  10th  July  1834,  14  F.  C,  p,  1058,  note ;  Boberts,  lllh  July  1839,  14 
F.  C,  p.  1059,  note;  Patton,  25th  November  1847,  10  D.  B.  M.,  p.  148; 
M'Lellan,  ditto ;  Towton,  8th  December  1847,  10  D.  B.  M.,  p.  225  ;  Fleming^ 
15th  November  1850,  13  D.  B.  M.,  p.  951 ;  M'Kintum,  12th  July  1851,  14 
D.  B.  M.,  p.  12. 

Eraser,  in  support  of  the  petition.  The  appointment  of  a  cfuralor  bonis  is 
entirely  a  question  of  expediency.  A  paid  officer  of  Court  is  more  likely  to 
manage  the  affairs  committed  to  his  charge  better  than  a  person  who  merely 
gives  gratuitous  advice. 

LoBD  IvoBT.  The  Court  have  at  no  time  adopted  the  general  principle 
that  it  is  better  to  have  a  factor  than  that  minors  should  choose  curatoi-s  for 
themselves.  On  the  contrary,  the  Court  have  proceeded  in  the  appointment 
of  curators,  not  on  expediency  but  on  necessity  alone ;  and  the  cases  referred 
to,  which  I  have  carefully  gone  over,  prove  the  very  reverse  of  what  they 
are  cited  to  support.  The  appointments  there  proceeded  on  specialties  and 
necessities  being  shewn.  But  it  is  not  necessary  to  deal  with  the  general 
principle  put  forward  here.  We  may  proceed  in  respect  of  the  necessity 
shewn  by  the  petitioner  for  our  making  the  appointment. 

The  Lord  President.  I  cannot  recognise  the  general  principle  urged 
upon  us.  To  do  so  would  be  to  interfere  with  the  legal  rights  of  a  minor ; 
for  as  a  curaijor  bonis  acts  without  the  consent  of  the  minor,  were  we  to  ap- 
point one,  we  would  be  superseding  the  pupil  in  the  management  of  the 
estate.  The  special  circumstances  set  forth,  I  think,  warrant  us  in  making 
the  appointment. 

The  rest  of  the  Court  concurred. 

The  Court  therefore  "  under  the  special  circumstances  of  the  present 
case,  nominate  and  appoint  John  Mann,  mentioned  in  the  petition,  to 
be  factor  hco  tutoris  to  James  Haig  Mayne,  and  curator  bonis  to  Philadelphia 
Monteith  Erskine  Mayne,  both  therein  mentioned,  with  the  usual  powers ; 
the  said  John  Mann  always  finding  caution  before  extract ;  and  decern  ad 
interim" 

Patrick  Paul,  S.S.C.,  Petitioners'  Agent.  (J.  S.  M.) 


M*COWAN  V.  WRIGHT.  No.  1 50. 

Fraud— ^Deed  granted  to  disappointment  of  prior  Crediloi-a^^ Reduction. — In  order  to  re- 
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t  ■ 

duce  at  oominon  law  a  deed  granted  fraudulently  to  disappoint  the  rights  of  prior  crediton^ 
it  is  not  necessary,  as  a  general  rule,  to  prove  knowledge  as  collusion  on  the  part  of  lh.% 
grantee  of  the  deed. 

{Seep.  120  of  this  vohme.) 

2d  Division.        In  this  case,  which  was  a  reduction  under  the  Act  1621,  and  at  common 
Mar.  11. 1863.  law,  at  the  instance  of  the  trustee  on  the  sequestrated  estate  of  James  Howie, 
^*nr^*^      of  certain  deeds  granted  hj  Howie  in  favour  of  his  hrother-in-law,  the  de- 
W    htf^  ^'    ^"^®^>  ^^®  following  issues  were  tried  before  a  jury  in  January  last. 

(The  sequestration  of  Howie  at  a  certain  date ;  the  title  of  the  pursuer  as 
trustee ;  the  dates  of  the  deeds  sought  to  be  reduced ;  and  the  relationship  of 
the  defender  to  the  bankrupt,  being  admitted  : — ) 

**  1.  Whether  the  said  deeds  or  writings,  or  any  of  them,  were  granted  by 
the  said  James  Howie,  to  and  for  behoof  of  the  defender,  his  broiher-in-law, 
a  conjunct  and  confident  person,  without  true,  just,  and  necessary  cause,  and 
to  the  hurt  and  prejudice  of  prior  creditors  of  the  said  James  Howie  V 

^^  2.  Whether  the  said  deeds  and  others,  or  any  of  them,  were  granted  by 
the  said  James  Howie  in  favour  of  the  said  defender,  fraudulently,  to  dis- 
appoint the  legal  right  of  the  said  creditors  V^ 

The  Ijord  Justice-Clerk,  who  presided  at  the  trial,  charged  the  jury  to  the 
effect,  ^'  that  fraud  on  the  part  of  Wright,  or  collusion  between  him  and 
Howie,  was  not  necessary  to  be  proved  to  entitle  the  pursuer  to  a  verdict 
under  the  second  issue." 

To  this  the  defender  excepted. 

The  jury  found,  "  under  the  2d  issue,  that  the  deeds  and  other  writings 
libelled  on,  being  No  .  of  process,  &c.,  were  granted  by  James  Howie,  in 
favour  of  the  defender,  fraudulently,  to  disappoint  the  legal  rights  of  his  prior 
creditors ;  and  in  respect  of  this  finding,  nuder  the  direction  of  the  Court, 
they  find  it  unnecessary  to  return  any  verdict  under  the  first  issue.'' 

In  the  debate,  the  discussion  of  the  bill  of  exceptions  was  united  with  that 
of  a  motion  by  the  defender,  for  a  rule  to  show  cause  why  the  verdict  should 
not  be  set  aside,  as  contrary  to  evidence. 

Penney^  with  whom  P.  FroBer^  for  the  defender,  contended,  that  to  entitle 
the  pursuer  to  a  verdict  under  the  second  issue,  which  was  intended  to  apply 
to  the  case  as  pleaded  at  common  law,  he  must  prove  that  the  defender,  the 
grantee  of  the  deeds  in  question,  was  cognisant  of  the  fraudulent  intentions 
of  the  granter.  That  this  must  be  held  to  be  involved  in  the  word  *'  fintudu- 
lently"  in  the  issue  put  to  the  jury,  and  had  not  been  proved  in  point  of  fact, 
and  that  the  direction  of  the  Judge  on  that  point  was  erroneous  in  law. 

Brotuiy  and  the  Dean  ofFctcultyj  (IngUsj)  for  the  pursuer. 

The  Lord  Justice-Cleric  It  has  now  been  urged,  in  contradiction  to 
the  view  taken  by  the  same  party  when  the  issues  were  under  discussiony 
that  under  these  issues,  and  particularly  under  the  second  of  them,  it  is 
essentially  necessary  to  make  out  fraud  on  the  part  of  the  receiver  of  the 
securities,  before  the  deeds  could  be  fraudulent  on  the  part  of  Howie,  or  have 
the  effect  of  disappointing  the  rights  of  other  creditors.  The  views  taken  by 
the  defender  at  these  different  stages  of  the  discussion,  have  thus  been  direcQy 
at  variance.    The  view  of  the  law  given  at  the  trial  was  exactly  what  the 


No.  155.  COURT  OF  SESSION.  307 

Court  stated  when  the  issue  was  settled.    The  law  laid  down  is,  <^  That  fraud  u^,,  n.  i^^g^ 
on  the  part  of  Wright,  or  collusion  hetween  him  and  Howie,  was  not  neces*      ^«^y^*^ 
sarj  to  he  proved  to  entitle  the  pursuer  to  a  yerdict."    In  considering  the  IfCowan  v. 
exception  to  this,  two  questions  occur  on  the  second  issue ;  1st,  whether  the  ^^^^ 
terms  of  the  issue  are  conclusive  as  to  the  law  which  the  Judge  was  bound  at 
the  trial  to  lay  down,  and  excluded  the  plea  of  the  defender,  that  under  that 
issue  the  fraud  of  the  receiver  of  the  securities  was  essential  to  the  proof  of 
the  issue ;  2d,  What,  if  the  term  of  the  issue  do  not  exclude  that  plea,  is  the 
true  question  to  be  tried  under  that  issue,  and  whether  collusion  with  the  re- 
ceiver, or  fraud  on  his  part,  is  in  all  cases  necessary  to  be  proved  to  entitle  the 
pursuer  to  his  verdict,  founded  on  the  common  law.    The  defender's  plea  may 
be  interpreted  in  two  ways,  either  as  involving  a  general  principle,  or  as  im- 
plying that  this  particular  case  is  of  such  a  nature  that  fitiud  on  the  part  of 
the  recipient  of  the  deeds  must  be  proved.    The  second  point  has  been  argued 
under  the  motion  for  a  new  trial,  as  being  a  question  for  the  jury,  assuming 
that  we  have  decided  the  previous  point  against  the  defender. 

I  am  bound  to  say,  that  I  do  think  that  the  terms  of  the  issue  exclude,  or 
are  inconsistent  with  the  defender's  plea.  The  decisions  relied  on  by  the 
defender  were  quoted  to  us  in  settling  a  similar  issue  in  the  case  of  Home  v. 
Htttff  12th  Feb.  1847,  and  the  Court  then  rejected  the  plea,  that  it  was  neces- 
sary to  prove  fraud  on  the  part  of  the  receiver  of  the  security. 

What  are  the  terms  of  the  issue  ?  "  Whether  the  securities  were  ffranted  by 
ike  mid  Haww  in  favour  of  the  defender,  fraudulently,  &c.''  That  is  made  a 
matter  of  fact  Did  Howk  do  that  t  Under  this  question,  can  it  be  neces- 
sary to  prove  fraud  on  the  part  of  any  other  than  Howie  ?  If  the  plea  is,  that 
concert  is  necessary,  the  two  acting  together  for  the  same  end,  it  ought  to  have 
formed  part  of  the  issue.  The  issue,  however,  applies  only  to  the  acts  of 
Howie  in  granting  the  deeds,  and  the  other  inquiry  cannot  be  made  under 
iL  But  the  defender  says,  that  the  Court  could  not  intend  to  settle  the  ques- 
tion by  means  of  the  form  of  the  issue,  and  that  it  is  still  open  to  him  to  con* 
tend  that,  in  law,  fraud  is  incomplete  without  fraud  on  the  part  of  the  re- 
ceiver. I  am  willing,  in  case  of  any  difference  of  opinion  as  to  the  terms  of 
the  issue,  so  to  consider  the  matter.  But  we  must  attend  to  the  way  in  which 
the  defender  anives  at  that  result.  He  says,  the  Court,  by  refusing  to  put 
into  the  issue,  fraud  on  the  part  of  Wright,  only  meant  to  lay  the  amu  of 
proving  that  upon  the  pursuer.  I  cannot  understand  this  view  of  the  matter, 
for  if  it  was  necessary  to  be  proved,  it  ought  to  have  formed  part  of  the  issue. 
But  assuming  that  the  plea  may  competently  be  raised,  let  us  see  what  is 
complained  of  under  a  reduction  of  such  securities  on  the  ground  of  fraud. 
It  plainly  is  the  act  of  the  debtor  which  is  injurious  to  the  other  creditors. 
ffis  act  creates  the  securities,  and  the  fraud  consists  in  this,  that  being  in- 
solvent, or  in  circumstances  which  must  lead  to  hopeless  insolvency,  he  creates 
the  security  to  the  effect  of  favouring  one  creditor,  and  to  the  prejudice  of  the 
rights  of  the  others,  by  withdrawing  all  the  funds  which  he  can,  or  which  are 
necessary  for  the  preference,  from  distribution  among  the  creditors  generally. 
How  then  can  it  be  n^cewory,  in  principle,  in  order  to  complete  such  a  fraud, 
that  collusion  at  the  time,  on  the  part  of  the  recipient,  must  be  proved  ?  Is 
not  the  injury  done,  and  the  fraud  complete,  by  the  act  of  the  debtor,  in  the 


308  CASES  DECIDED  IN  THE  No.  155. 

Mar.  11. 1858.  circamstances,  and  to  the  effect  stated  f  It  will  not  make  it  any  more  a  fraud 
^o^Y**^  that  the  recipient  knew  that  it  was  so.  If  the  creditor,  when  he  might  have 
M'Cowan  v.  got  actual  payment,  refuses  to  do  so,  and  takes  a  security  instead,  it  may  raise 
a  question  on  the  facts,  whether  the  debtor  was  really  in  such  circumstances 
as  to  make  his  act  fraudulent.  If  the  complicity  here  contended  for  is  neces- 
sary, it  can  be  so  only  on  grounds  which  would  make  it  necessary  in  every 
case.  There  may,  no  doubt,  be  cases  in  which  the  favoured  creditor  may  be 
mixed  up  with  the  fraud  of  the  debtor.  He  may  have  obtained  the  prefer* 
ence  by  availing  himself  of  peculiar  opportunities,  or  by  using  active  measures 
to  concuss  the  debtor.  Still  this  is  not  an  essential  element,  and  the  fraud 
consists  in  the  voluntary  act  of  the  debtor  himself.  There  can  be  no  middle 
position  for  the  defender  between  this,  which  denies  that  complicity  is,  in  law, 
a  necessary  element,  and  that  which  places  the  absence  of  such  complicity 
merely  as  a  matter  of  observation  on  the  proof,  as  tending  to  diminish  the 
evidence  of  fraud  on  the  part  of  the  debtor,  which  is,  of  course,  not  a  quea* 
tion  of  law  at  all.  And  although  I  hold  that  there  is  no  such  rule  of  law  as 
that  which  is  implied  in  the  first  alternative,  the  evidence  of  collusion  on  the 
part  of  the  favoured  creditor  may  be  of  vast  significancy  in  judging  of  the 
facts,  and  may  be  the  means  of  disclosing  the  true  najture  of  the  case.  The 
case  of  Grant,  reported  by  Lord  Kilkerran  has  been  a  leading  authority  in  such 
cases  for  more  than  a  century,  and  has  always  been  held  to  ^x^  beyond  con- 
troversy, the  point,  that  the  ground  of  reduction  is  the  preference  created  by 
the  debtor,  whether  the  receiver  of  the  deed  is  cognisant  of  the  fraud  or  not. 
The  ground  of  judgment  is  equally  applicable  to  all  deeds  which  are  proper 
securities,  whether  they  are  challenged  on  the  statute  or  at  common  law. 
So  it  was  held  in  the  case  of  BUasouj  7  W.  and  Shaw,  p.  31,  (see  Lord 
Newton's  Note).  See  also  the  case  of  the  Creditors  of  SUwej  M.S.  re- 
ports in  Brown's  Supplement.  As  to  the  case  of  Homa  v.  Hay^  Mr  £ell 
has  no  scruple  in  condemning  it.  The  cases  of  Broadfoot  v.  the  Leith  Bank, 
9th  Dec.  1808  ;  and  Boss  v.  Hutton^  15th  June  1830,  have  no  application  to 
the  present. 

LoHD  GoCKBUBN  coucurrcd. 

LoBD  Murray,  after  narrating  the  facts  which  had  been  proved  at  the 
trial,  and,  on  the  assumption  that  collusion  on  the  part  of  the  defender  had 
not  been  proved,  said — ^The  Court  held  before  the  trial  that  it  was  unneces- 
sary for  the  pursuer  to  prove  that  Wright  was  cognisant  of  this  fraud,  for  it 
was  held  in  the  case  of  Grant,  a  hundred  and  ^ve  years  ago,  that  although 
the  persons  in  whose  favour  the  deeds  are  granted,  which  constitute  a  pre- 
ference, are  entirely  ignorant  of  them,  it  is  enough  for  the  pursuer  to  prove 
that  the  granter  intended  to  give  an  illegal  preference  to  one  or  more  credit 
tors  at  the  expense  of  others.  That  case  has  been  reported  by  Lord  Elchiesy 
under  the  head  of  fraud,  by  Kames,  by  Elilkerran,  and  by  Falconer,  and  all 
agree  in  reporting  the  circumstance,  that  the  parties  benefiting  were  entirely 
ignorant  of  the  legal  fraud.  It  is  a  leading  decision,  and  has  fixed  the  law  of 
Scotland  on  this  point. 

His  Lordship  then  made  some  observations  tending  to  shew  that  collu- 
sion on  the  part  of  Wright  had  really  been  proved,  which  need  not  be  re- 
ported. 
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Lord  Wood.  There  has  been  some  discassion  on  the  import  and  effect  of  Mar.  11. 1853. 
*he  second  issue,  on  which  alone  the  verdict  has  been  returned.  Looking  to  t^JT"^^^^ 
its  terms,  there  appear  to  be  only  three  things  put  in  issue  in  express  words  :  Wright. 
Ist,  That  the  deeds  were  granted  by  Howie  to  the  defender,  of  which  there 
is  no  doubt ;  2d,  That  it  was  done  fraudulently ;  3d,  That  it  was  done  to 
disappoint  the  rights  of  prior  creditors.  Under  the  second  head,  it  is  not  put 
whether  the  deeds  were  received  or  taken  by  Wright  fraudulently.  In  ad- 
justing the  issue,  the  Court  were  of  opinion  that  that  was  not  necessary  to  be 
proved  to  entitle  the  pursuer  to  a  verdict,  and  the  presiding  Judge  at  the 
Irial  was  shut  up  to  this  as  the  law  of  the  case,  in  his  direction  to  the  jury. 
It  seems  to  me  clearly  contrary  to  principle  to  hold  that  a  preference  to  a 
favoured  creditor,  to  the  disappointment  of  prior  creditors,  (assuming  it  to  be  be- 
yond reach  of  the  statutes  1621  or  1696),  shall  not  be  reducible  at  common  law,  - 
however  clearly  the  fraudulent  purpose  of  the  debtor  may  be  proved,  if  only  he 
has  taken  pains  to  keep  the  favoured  creditor  in  ignorance  of  the  proceeding 
until  it  be  completed.  As  a  general  proposition,  this  is  quite  untenable,  and  the 
reverse  was  settled  in  the  case  of  Granty  9th  Nov.  1748.  No  doubt,  Mr  Bell 
(Com.  ii.,  246),  states  that  such  deeds  have  been  held  ineffectual  on  the  ground 
of  collusion  or  consciousness  on  the  part  of  the  creditor,  but  it  is  clear  from  the 
whole  passage,  and  from  the  deeds  being  designated  as  ''  spontaneous"  that  he 
means  the  constructive  collusion,  which  is  inferred  from  accepting  and  taking 
benefit  of  the  deeds.  It  is  true,  also,  that  a  different  view  was  taken  by  the 
Court  in  the  Creditors  of  Stowe^  (August  1774,  5  Brown's  Suppl.  383);  but 
Mr  Bell,  in  maturing  that  decision,  observes,  '^  that  there  does  not  seem  to 
be  a  ground  for  such  alteration  of  opinion,"  &c.  Certainly,  the  deeds  must 
be  granted  by  the  debtor /rauc^ei^^/^,  and  the  collusion  of  the  party  benefited 
may  afterwards  be  of  the  most  material  service  in  establishing  that  fact;  but  its 
relevancy  to  go  to  the  jury  for  that  purpose  by  no  means  implies  the  neces- 
«ty  of  proving  it  as  one  of  the  elements  of  the  case.  There  is,  I  am  aware, 
one  class  of  cases  in  which  the  want  of  fraud  on  the  part  of  the  creditor  is  a 
good  defence  to  a  reduction,  such  as  payments  in  cash  in  the  ordinary  course 
of  business,  by  which  the  debt  of  one  creditor  is  extinguished  to  the  preju- 
dice of  others.  This  rests  upon  special  grounds ;  and  I  do  not  say  that  there 
may  not  be  cases,  even  of  this  kind,  in  which  cash  payments  may  be  sustained. 
Such  was  the  case  of  Broadfoot^  9th  Dec.  1808,  F.  C.  That  of  Ross  v.  Iluttan, 
15th  June  1830,  goes  a  step  farther.  I  demur  to  the  doctrine,  that  a  deed 
will  be  necessarily  rendered  unchallengeable  by  its  being  granted  upon  the 
demand  of  the  creditor,  or  in  consequence  of  a  prior  promise  or  undertaking 
to  grant  it.  That  fact  may  be  used  in  order  to  assist  in  disproving  the  fraud, 
but  will  not,  per  ««,  exclude  reduction.  It  is  very  different  from  the  case  of 
instant  security  being  stipulated  in  the  case  of  a  loan.  The  latter  was  the 
case  in  Horn  v.  Hat/,  12th  Feb.  1847.  I  am,  therefore,  of  opinion,  that  tlie 
direction  to  the  jury  that  it  was  competent  for  them  to  find  for  the  pursuer, 
under  this  issue,  without  his  proving  collusion  on  the  part  of  the  defender, 
was  correct. 

On  the  question  of  fact  his  Lordship  concurred. 

The  Court,  therefore^  L  ''  Discharge  the  rule  for  a  motion  for  a  new  trial. 
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Mar.  11. 1868.  refuse  the  said  motion,"  <&c    2.  ^  Having  considered  the  bill  of  exoeptioD% 
^--Y"^      disallow  the  same." 

wSht" '''  ^-  *^'»  ^-S-,  Paraner's  Agent. 

A.  Howden,  W.S.,  Defender's  Agent.  (W.  H.  T.) 


No.  156.  GRAHAM  v.  LORD  LYNEDOCH'S  TRUSTEES. 

Entail  Amendment  Act,  11  ant/ 12  VicL  c  36,  §  i^—TroH  Settlement  Clause,  Canstrvctiom 
of, — A  truster  directed  his  trustees,  after  pajment  of  debts  and  legacies,  to  invest  the  residue 
of  his  funds  in  the  purchase  of  lands,  to  be  entailed  on  the  same  series  of  heirs  as  in  a  then 
existing  entail.  To  this  existing  entail  the  truster  specialJy  referred,  and  directed  fab 
trustees  to  execute  the  new  entail,  under  *^  all  the  conditions,  provisions,  and  dausea,  &c., 
in  the  said  deed  of  entail  contained,  so  far  as  the  same  may  be  applicable,  so  as  to  form  a 
valid  and  effectual  entail  according  to  the  law  of  Scotland."  After  the  truster's  death,  and 
before  the  trustees  had  executed  the  purposes  of  the  trust,  the  next  heir  reduced  the  exist- 
ing entail  under  the  Amendment  Act.  He  then  brought  an  action  against  the  trustees  to 
have  it  declared  that  they  were  bound  to  make  an  entail  in  terms  of  the  previous  defective 
one,  and  as,  therefore,  the  entail  to  be  so  executed,  would  also  be  defective,  that  he  must  be 
held  fee-simple  proprietor  of  the  lands  directed  to  be  purchased  i-^Held,  that  the  intention 
of  the  truster  was,  that  the  entail  to  be  executed  by  the  trustees,  should  be  a  valid  and 
effectual  one  according  to  the  law  of  Scotland,  and  not  a  mere  copy  of  the  previous  defec- 
tive one. 

1st  Division.  This  was  an  action  of  declarator  at  the  instance  of  Robert  Graham  of 
Mar.  16. 1863.  I^dgorton,  against  the  acting  trustees,  under  a  trust-disposition  and  settlement 
'"'^^^  executed  by  the  late  General  Lord  Lynedoch.  By  this  trust-disposition  and 
^"jj*™  ''•  settlement,  Lord  Lynedoch  conveyed  to  his  trustees  his  whole  heritable  and 
doch's  Trus-  moveable  property.  He  directed  his  trustees,  after  payment  of  his  debts  and 
tees.  legacies,  to  invest  the  residue  in  the  purchase  of  lands.    His  directions  with 

regard  to  the  land  so  to  be  purchased,  as  well  as  certain  lands  held  by  him  in 
fee-simple,  are  contained  in  the  fourth  purpose  of  the  trust,  which  is  as  foUows : — 
'^  Fourthly,  That  after  fully  accomplishing  the  purposes  aforesaid  if  any  of  my 
lands  and  heritages  before  disponed  shall  remain  unsold  my  said  trustees  shall 
in  due  form  of  law  dispone  and  convey  the  same  to  the  heirs  of  entail  called 
after  me  in  and  by  a  certain  deed  of  entail  executed  by  Thomas  Grseme  some- 
time of  Balgowan  and  John  Graeme  his  son  dated  on  or  about  the  7th  day  of 
February  and  9th  day  of  June  in  the  year  1726  and  recorded  in  the  Register 
of  EntaOs  on  or  about  the  dOth  day  of  December  in  the  same  year  under  all 
the  conditions  provisions  and  clauses  prohibitory  irritant  and  resolutive  in  the 
said  deed  of  entail  contained  so  far  as  the  same  may  be  applicable  and  so  as 
to  form  a  valid  and  effectual  entail  according  to  the  law  of  Scotland  and  shall 
also  lay  out  the  remainder  of  my  personal  estate  and  effects  if  any  be  as  soon 
as  convenient  purchases  of  land  in  the  county  of  Perth  shall  offer  in  purchasing 
lands  as  aforesaid  and  when  the  lands  are  so  purchased  to  dispone  the  same 
or  take  the  dispositions  and  conveyances  thereof  to  and  in  favour  of  the  heirs 
of  entail  called  after  me  in  and  by  the  aforesaid  deed  of  entail  executed  by  the 
said  Thomas  Graeme  and  John  Graeme  his  son  dated  and  recorded  as  aforesaid 
under  all  the  conditions  provisions  and  clauses  prohibitory  irritant  and  resoln- 
tive  in  the  said  deed  of  entail  contained  so  far  as  the  same  may  be  applicable 
and  so  as  to  form  a  valid  and  effectual  entail  according  to  the  law  of  Scotland 
and  upon  such  deed  or  deeds  of  entail  being  executed  as  well  in  regard  to  the 
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IftAds  and  heritages  remainiiig  unsold  as  to  the  laods  and  heritages  to  be  pnr-  Mar.  16. 1853. 
chased  to  cause  the  same  to  be  recorded  in  the  Register  of  Entails  and  the      ^"""v^*^ 
authority  of  the  Court  of  Session  to  be  interponed  thereto."  LoSl^  ^' 

The  debts  and  legacies  having  been  paid^  a  considerable  surplus  remained,  to  doch'i  Trns- 
which  the  direction  to  entail  would  apply.  The  pursuer,  Mr  Robert  Graham,  tees, 
who  was  the  heir  of  entail  succeeding  to  the  truster  in  the  estates  of  Balgowan 
and  Lynedoch,  shortly  after  the  death  of  Lord  Lynedoch  brought  an  action 
of  declarator,  to  have  it  found  that  the  entails  of  these  estates  were  ineffectual 
to  prevent  selling,  and  that  certain  sales  which  had  been  previously  made  by 
him  were  legal  and  valid.  A  majority  of  the  Court  decided  in  his  favour,  and 
their  judgment  was  affirmed  in  the  House  of  Lords. 

Mr  Oraham,  following  up  these  proceedings,  brought  the  present  action  of 
declarator,  in  which,  after  setting  forth  the  result  of  the  previous  process,  the 
sales  made  by  him  of  those  entailed  lands,  and  the  trust-deed  and  settlement 
executed  by  Lord  Lynedoch,  he  proceeds  in  substance  to  state,  that,  according 
to  the  fourth  purpose  of  Ihe  trust,  the  trustees  are  bound,  in  the  event  of  exe- 
cuting an  entail,  to  adopt  the  precise  terms  of  the  entails  of  Balgowan  and 
Lynedoch,  without  addition  or  alteration ;  or  at  least  in  no  way  to  extend  or 
strengthen  the  effect  of  the  terms  therein  used  in  regard  to  the  effectual  im- 
position of  the  fetters  of  entail ;  and  that  consequently  the  entails  so  made  by 
them  would  be  defective  entails— exposed  to  the  same  objection  as  the  former. 
He  then  subsumes,  that  as  by  the  recent  Statute,  11th  and  12th  Vict.  cap.  36., 
a  tailzie  which  is  not  valid  and  effectual  in  regard  to  any  of  the  prohibitions 
against  alienation,  contraction  of  debt,  or  alteration  of  the  order  of  succession, 
is  to  be  deemed  invalid  and  ineffectual  as  to  all,  he,  the  pursuer,  would  have 
full  power  to  alienate  and  dispone  the  lands,  burden  them  with  debt,  or  alter 
the  order  of  succession  gratuitously.  That  by  the  43d  section  of  the  before- 
mentioned  Act,  money  or  other  property  invested  in  trust  for  the  purpose  of 
being  entailed,  is  to  be  dealt  with  as  the  lands  themselves  would  have  been 
dealt  with  if  entailed ;  and  that  the  pursuer  is  consequently  entitled  to  pay- 
ment, simpliciter,  of  the  whole  trust-funds,  and  to  a  conveyance  in  fee-simple 
of  the  whole  lands  standing  vested  in  the  trustees. 

The  trustees  lodged  defences,  and  pleaded  that  according  to  the  sound  con- 
struction of  the  deed  of  instructions,  which  must  be  interpreted  according  to 
the  presumed  intention  of  Lord  Lynedoch,  the  trustees  are  entitled  and  bound, 
in  executing  the  entail  directed  by  the  truster,  to  make  the  same  in  such  form 
as  shall  constitute  a  strict  and  valid  entail  according  to  the  law  of  Scotland ; 
and  this  being  the  case,  the  whole  conclusions  of  the  summons,  which  are 
based  upon  the  assumption  that  the  defenders  are  bound  to  make  an  ineffectual 
entail,  must  fall  to  the  ground. 

The  Lord  Ordinary  (Wood)  repelled  the  defences,  and  declared  in  terms  of 
the  libel. 
Against  this  interlocutor  the  trustees  reclaimed. 

Neaoes^  Motr,  and  the  Dean  of  FacuUyy  for  the  reclaimers.  The  question 
here  arises  under  a  deed  of  instructions  to  trustees,  where  the  intention  of  the 
maker  forms  the  rule  of  construction.  Stirling  v.  Stirling's  Trustees^  30th 
November  1838,  1  D.  130 ;  M'Alkster,  29th  June  1827,  5  S.  862 ;  OampbclVs 
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Mar.  15. 1838.  Trustees^  U  S.  770 ;  Camming,  lOtli  July  1832,  IQ  S.  804  ;  Sprot  v.  Sprot, 
^--v^  22d  May  1828,  6  S.  833 ;  Forrest's  Trustees  v.  Forrest,  14th  Dec.  1845,  8  D. 
Graham  ».  394.  The  case  results  into  this,  whether  there  was  some  condition  precedent 
tToA's  Trus-  ^  ^^  carrying  out  of  this  purpose,  viz.,  that  the  estate  of  Balgowan  should 
tees.  ^  remain  an  entailed  estate,  and  with  that  intention  unfulfilled,  whether  there 
was  an  intention  to  entail  at  all.  There  is  not  a  case  where  a  truster  has  used 
the  word  entail  in  which  trustees  have  not  been  held  to  do  their  duty,  unless 
they  make  a  valid  and  complete  entail  according  to  the  law  of  Scotland. 
The  general  idea  in  the  mind  of  the  truster  was,  that  the  two  estates  should  go 
together,  t.  e.,  that  both  estates  should  be  settled  on  the  same  series  of  heirs, 
Eqrl  of  Stair,  12th  Feb.  1823.  The  difficulty  lies  in  the  reference  to  the 
fetters  of  the  Balgowan  entail.  The  canon  of  construction  regarding  a  matter 
of  reference  is  this,  that  you  must  inquire  for  what  purpose  and  with  what 
object  the  reference  is  made,  and  you  must  not  give  effect  to  the  reference  be- 
yond what  is  the  object  in  view,  and  so,  while  this  reference  is  made  to  the 
Balgowan  entail  for  the  conditions,  &c.  of  the  entail,  the  directions  are,  that 
the  entail  shall  be  made  valid  according  to  the  law  of  Scotland.  All  difficul- 
ties are  obviated  by  reading  the  reference  to  the  clauses  of  the  Balgowan  entail 
not  as  a  direction  to  adopt,  but  to  adapt  these  clauses  to  the  new  entail.  1  Juri- 
dical Styles,  250.  The  prohibitions  of  an  entail  are  the  law  of  the  entail ;  the 
irritant  and  resolutive  clauses  are  merely  the  machinery  to  carry  them  into  effect. 
T.  Mackenzie,  Dundas,  Deas,  and  Penney,  for  the  respondent.  If  a  truster 
directs  his  trustees  to  make  a  valid  entail  according  to  the  law  of  Scotland, 
his  intentions  are  quite  palpable.  He  commits  the  matter  to  tlie  discretion  of 
his  trustees,  and  his  intentions  being  so  expressed,  are  to  be  fulfilled  by  the 
trustees.  But  if  a  truster  directs  his  trustees  to  insert  special  and  particular 
clauses,  either  by  so  many  words,  or  by  reference  to  clauses  in  a  deed,  it  may 
be  that  it  was  his  intention  to  have  a  valid  and  effectual  entail,  but  if  that  was 
the  instruction  in  the  trust-deed,  and  nothing  more,  his  intention  fails  in  effect. 
According  to  the  true  construction  of  the  clause  in  question,  the  truster  gave 
no  discretion  to  his  trustees  whatever,  and  he  did  so  having  no  doubt  of  the 
sufficiency  of  the  Balgowan  entail.  The  view  of  the  other  side  goes  to  this, 
that  there  was  an  unlimited  power  given  to  the  trustees  to  make  a  valid  entail 
according  to  the  law  of  Scotland. 

Lord  President.  This  question  has  been  argued  with  much  anxiety  and 
great  ability,  but  lies  in  a  narrow  compass.  It  turns  on  the  interpretation  of 
a  certain  passage  in  the  trust-deed  of  1821.  The  trustees  of  Lord  Lynedoch 
have  not  yet  executed  the  deed  which  he  had  directed  them  to  execute,  settling 
the  lands  held  by  them,  as  directed  by  Lord  Lynedoch.  The  question  now 
arises,  whether  they  are  to  settle  these  lands  on  the  appointed  heirs,  so  as  to 
form  a  valid  and  effectual  entail  according  to  the  law  of  Scotland,  or  to  convey 
them  to  the  pursuer  in  fee -simple,  or,  what  is  practically  the  same  thing,  to 
settle  them  in  the  precise  terms  of  the  deed  1726,  with  its  fatal  imperfection, 
which  makes  it  no  entail.  That  question  depends  on  the  interpretation  to  le 
put  on  the  terms  of  the  direction  in  the  fourth  purpose  of  the  trust.  I  think 
that  we  must  read  this  direction  with  any  light  which  it  can  derive  from  these 
surrounding  circumstances  to  which  the  trust-deed  has  reference,  and  thiie 
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which  appear  to  be  of  any  importance  are — 1.  That  Lord  Lynedoch  was  pro- Mar.  15. 1853- 
prietor  of  the  entailed  estate  of  Balgowan ;  and  that  it  was  an  object  with  him       """^ir^ 
to  preserve  that  estate  in  the  line  of  succession  pointed  out  by  the  deed  of  ^"*"™  ^' 
1726.     2.  That  it  was  also  an  object  with  him  that  the  estate  to  be  settled  loch's  Trus- 
by  his  trustees  should  also  be  preserved  in  the  line  of  succession  pointed  out  tees, 
by  the  deed  of  1726.     3.  That  he  wished  this  to  be  effected  by  an  entail.    4. 
That  he  was  not  aware  of  the  flaw  in  the  entail  of  1726.     5.  That  it  is  now 
an  ascertained  fact  that  there  is  a  flaw  in  that  entail.      Now,  then,  having 
reference  to  those  circumstances  as  bearing,  in  some  degree,  on  the  interpreta^ 
tion  to  be  put  on  the  direction  in  the  trust-deed,  we  are  required  to  put  the 
true  interpretation  upon  it.     The  pursuer  contends  that  it  is  an  instruction  to 
execute  a  deed  in  the  same  terms  as  the  deed  of  1726,  and  no  otherwise ;  that 
the  trustees  have  no  power  to  correct  any  ascertained  flaw  in  that  deed ;  that 
if  Lord  Lynedoch  was  aware  of  the  flaw,  he  must  have  intended  it  to  be  re- 
tained; that  if  he  was  not  aware  of  it,  but  believed  the  entail  of  1726  to  be 
valid,  then  still  more  clearly  was  it  his  intention  that  the  terms  of  that  deed 
should  be  adhered  to ;  that  his  great  object  was  to  keep  the  whole  estates 
together,  to  make  an  addition  to  the  estate  of  Balgowan,  not  a  separate  entailed 
estate;  that  if  he  had  been  aware  of  the  flaw  in  the  entail  1726,  quomodo  con- 
Stat,  that  he  would  have  directed  any  entail  to  be  made ;  that  in  dubio^  there  is 
no  presumption  in  favour  of  fetters.     On  the  other  hand,  the  trustees  seeking 
to  have  their  duties  defined  by  the  Court,  and  charged  with  the  interests  of  the 
future  heirs,  have  suggested  to  us,  in  a  very  able  argument,,  that  the  substance 
of  the  direction  is  to  dispone  the  lands  to  the  series  of  heirs  there  appointed,  by 
reference  to  the  deed  of  1726,  so  as  to  form  a  valid  and  eflectual  entail  accord- 
ing to  the  law  of  Scotland ;  that  to  dispone  the  lands  in  fee-simple  would  not 
be  a  fulfilment  of  that  instruction,  but,  on  the  contrary,  a  direct  violation  of  it. 
The  question  is  thus  fairly  raised  by  the  proper  parties,  and  in  the  proper  form, 
and  at  the  proper  time.     As  to  the  case  itself,  it  appears  to  me  to  belong  to 
that  class  of  cases  which  have  been  treated  as  instructions  to  trustees,  and  to 
be  ruled  by  the  intentions  of  the  maker,  not  to  that  class  which  have  been 
treated  as  operative  deeds  of  conveyance  to  be  ruled  by  the  technical  structure 
of  the  clauses.     Still  the  intention  must  be  deduced  from  the  language  of  the 
deed ;  the  words  must  be  interpreted  with  reference  to  the  place  where  they 
are  employed,  that  is  to  say,  in  a  legal  instrument  of  this  kind,  and  wiUi 
reference  to  the  occasion  on  which  they  are  employed.     The  first  thing  that 
strikes  one  on  the  reading  of  the  direction,  is,  that  it  does  in  so  many  words 
direct  the  truBtees  to  dispone  and  convey  the  lands  in  due  form  of  law,  so 
as  to  form  a  valid  and  effectual  entail  according  to  the  law  of  Scotland.    Then 
again,  it  is  not  disputed  that  Lord  Lynedoch  intended  and  believed  that  the  lands 
were  to  be  held  under  a  valid  and  effectual  entail  according  to  the  law  of  Scotland. 
Still,  if  in  his  instructions  he  has  so  restricted  his  trustees,  so  tied  them  up  to 
the  precise  terms  of  the  deed  1726,  that  it  is  impossible  for  them  to  make  a 
valid  and  effectual  entail,  that  is  sufficient  for  the  solution  of  the  present 
question.     His  intention  that  there  should  be  a  valid  and  effectual  entail  will 
then  be  defeated,  because  he  has  desired  his  trustees  to  make  that  valid  and 
effectual  entail  in  terms  which  will  not  be  a  valid  and  effectual  entail ;  that  is, 
because  he  has  given  an  instruction  self-contradictory  and  inconsistent,  and 
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M^jj^^®*^' therefore  impossible  to  be  fulfilled.  That  is  an  interpretation  and  conclusion 
Graham  v.  ^  ^  avoided  if  there  is  any  other  fair  and  reasonable  interpretation.  No 
^id  IiTne-  doubt  the  contradiction,  if  it  does  exist,  is  to  be  ascribed  to  his  ignorance  of 
^^  '  the  technical  flaw  in  the  entail  of  1726.     Still  we  must  not  court  contradic- 

tions in  the  instructions.  But  it  does  not  appear  to  me  that  there  is  really  or 
substantially  a  contradiction.  The  direction  to  entail  is  not  made  to  depend 
upon,  or  to  be  deduced  or  inferred  from  the  reference  to  the  clauses  of  the  deed 
1726.  It  is  separately  and  substantially  given  in  plain,  broad,  unambiguous 
terms, — ^in  words  which  were  valuable  for  that  purpose,  but  quite  unneceflsary 
for  any  other  purpose.  There  is  a  reference  to  the  deed  of  1726  for  certain 
purposes :  1st,  for  the  series  of  heirs — that  is  the  leading  purpoee  of  the  re- 
ference ;  2d,  to  direct  that  all  the  conditions,  &c.,  of  the  deed  1726,  should  be 
inl3t)duoed,  but  with  two  qualifications,— ^r^f,  so  far  as  they  may  be  applicable, 
and,  secondf  so  as  to  form  a  valid  and  effectual  entail  according  to  the  law  of 
Scotland.  This  last  was  the  substance  of  the  direction.  It  is  said  that  Lord 
Lynedoch  considered  the  Balgowan  entail  to  be  the  best  possible  model,  and, 
therefore,  wished  it  to  be  followed.  If  he  only  wished  it  to  be  followed  be- 
cause he  believed  it  to  be  the  best  model,  then  I  think  it  plain  that  his  inten- 
tions would  not  be  violated  by  abstaining  from  implicitly  adopting  it  when  it 
has  turned  out  on  trial  to  be  bad.  If  he  merely  meant  to  express  an  opinion 
on  conveyancing,  that  is  not  of  the  substance  of  the  direction.  He  wished 
that  all  the  conditions  and  clauses  of  the  Balgowan  entail  should  be  introduced^ 
BO  that,  while  the  Balgowan  estate  remained  under  the  entail  of  1726,  the 
lands  to  be  entailed  by  his  trustees  might  not  be  carried  to  a  different  series 
of  heirs,  or  cease  to  be  under  the  fetters  because  of  the  omission  of  any  of  the 
conditions  contained  in  the  Balgowan  entail.  But  that  he  had  any  other  view 
than  that  the  lands  which  his  trustees  were  to  entail  should  be  effectually  se- 
cured to  the  heirs  in  the  destination  of  1726,  I  cannot  discover. 

Lord  Fullerton.  The  question,  though  of  some  importance  to  the  law, 
from  the  principles  involved  in  it,  lies  within  the  narrowest  possible  compass, 
being  the  true  construction  of  the  clause  directing  the  trustees  to  execute  an 
entail  of  the  lands  conveyed  to  them,  or  purchased  by  the  funds  placed  in  their 
hands  by  the  truster.  Now,  taking  the  simple  view  of  the  case,  which  reduces 
the  question  to  one  of  the  comparative,  overruling,  and  imperative  force  of 
the  last  parts  of  the  clause,  it  appears  to  me,  that  on  every  principle  of  law 
and  sound  logic,  the  latter  part  of  the  clause  must  be  held  to  be  the  impera- 
•  tive  expression  of  the  will  of  the  truster.  No  doubt  he  directed  the  trustees 
to  insert  in  the  new  entail  all  the  provisions  and  restrictions  of  the  original 
entail,  evidently  on  the  supposition  that  he  considered  those  provisions  and 
restrictions  to  be  sufficient.  But  he  was  not  satisfied  with  that ;  he  directed 
that  those  provisions  and  restrictions  should  be  inserted  so  as  to  form  a  valid 
and  effectual  entail  according  to  the  law  of  Scotland.  Now,  can  there  be  a 
doubt,  that  in  the  mind  of  the  truster  the  latter  direction  was  the  most  abso- 
lute ?  And  though  no  doubt  the  truster  contemplated  the  unity  of  the  estate, 
and  the  identity  of  the  fetters,  for  the  good  reason  that  he  considered  those 
fetters  to  be  sufficient,  the  motive  which  he  did  express  was  one  of  a  different 
kind,  and  certainly  as  reasonable,  viz.,  that  the  rights  and  interests  of  the  par- 
ties called  to  the  succession  should  be  protected  by  the  fetters  of  a  strict  entail. 


No.  156.  COURT  OF  SESSION.  315 

I  cannot  help  thinking  that  the  conclusions  of  the  present  summons,  taken  Mar.  15. 1858. 
alongst  with  the  narrative  on  which  it  is  founded,  is  little  better  than  a  con-      ^-^v^*^ 
tradiction  in  terms.     In  truth,  the  delay — the  period  which  has  intervened — ^"^^  ^' 
between  the  date  of  the  trust-disposition  and  the  date  of  the  deed  to  be  exe-  loch's  Tnu- 
cuted  bj  the  trustees,  of  itself  has  made  an  essential  difference  on  the  situation  tees. 
and  powers  of  the  trustees.    By  the  passing  of  the  Act  11th  and  12th  of 
Victoria,  it  is  no  longer  in  the  power  of  the  trustees  to  make  as  good  an 
entail  by  following  literally  the  form  of  that  in  the  original  entail,  as  they 
could  have  done  at  the  date  of  the  trust-deed.     The  11th  and  12th  Victoria 
has  intervened,  and  has  absolutely  annulled  an  entail  which  previously  was 
only  partially  invalid.     1  think  the  pursuer  has  demonstrated  by  his  former 
action,  and  the  reference  to  the  Act  11  and  12  Victoria,  that  there  are  no 
means  of  reconciling  the  fetters  of  the  old  entail  as  they  standi  with  a  '^  valid 
and  effectual  entail  according  to  the  law  of  Scotland ;"  those  obsolete  and  in- 
effective fetters  can  no  longer  form  the  limits  of  the  powers  of  the  trustees. 
In   truth,   the  judgment   obtained  by  the  pursuer  in  the  former  action 
seems    to   me   to    remove    all   doubt  as  to  the   duties  of   the   trustees. 
While  the  fetters  of  the  original  entail  stood  unchallenged,  it  might  have 
been  a  question  whether  they,  on  their  own  opinion  (evidently  contrary  to 
that  of  the  truster)  that  the  former  entail  was  bad,  were  entitled  to  insert 
different  fetters  in  the  deed  they  were  called  on  to  execute.    But  now,  when 
the  pursuer  himself  has  proved  that  the  trustees  were  wrong  in  that  opinion, 
it  does  seem  an  extraordinary  proposition  that  the  trustees  are  bound  to  con- 
strue the  words,  ''  so  as  to  form  a  valid  and  effectual  entail  according  to  the 
law  of  Scotland,''  according  to  the  erroneous  opinion  of  the  truster,  and  not 
according  to  the  authoritative  exposition  of  the  law  itself,  as  obtained  by  the 
pursuer  in  his  former  action. 

On  these  grounds  I  tldnk  that  the  interlocutor  of  the  Lord  Ordinary  must 
be  altered,  and  the  defender  assoilzied  from  the  conclusions  of  the  action.  I 

LoBD  CmnNOBAKB.    I  should  have  concurred  in  the  views  of  your  Lord-  I 

ship,  if  I  had  considered  that  the  trust-deed  on  which  the  question  turns,  con-  { 

tained  an  imperative  direction  on  the  trustees  to  execute  a  new  and  strict  en-  ' 

tail  of  the  lands  to  be  purchased  by  the  trust-funds,  not  only  in  terms  of  a 
prior  entail  specially  referred  to,  bat  also  authorising  every  alteration  and  ' 

additional  provision  necessary  to  obviate  objections  which  have  emerged  in 
the  law  of  entail  since  the  date  of  the  trust.  Such  a  deed  possibly  might  be 
framed ;  but  it  would  not  be  easy  to  make  a  new  entail  *<  under  cUl  the  con- 
ditions" of  an  old  one,  and  framed  with  such  altered  provisions  as  late  autho* 
rities  required.  I  have  never  known  any  example  of  such  a  deed,  and  can- 
not interpret  the  present  as  one  of  that  description.  And  here  we  must  caU 
to  mind  certain  classes  of  analogous  cases  which  afford  important  materials 
for  the  decision  of  the  present.  While  we  have  different  cases,  in  which 
heirs  of  entail  have  left  large  personal  frinds  invested  in  trust,  to  be  added  to 
an  anciently  entailed  estate,  we  have  other  cases  where  individuals,  architects 
ef  their  own  fortune,  have  left  a  great  treasure  to  trustees  to  found  a  family 
for  the  first  time,  and  to  be  settled  in  strict  entail  on  a  definite  series  of  heirs 
expected  to  endure  for  ever.  In  the  latter  class  of  cases  (to  which  belong 
Cwnmmgy  10th  July  1832;  Campbell^  12th  May  1838;  and  Stirling^  30th 
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Mar.  15. 1853.  November  1838;)  the  Court  held  trustees  entitled  and  bound  to  execute  a 

"""^^^^       strict  entail,  with  every  clause  required  in  the  latest  and  best  practice  to  save 

Graham  v.       jj^^  estates  from  sales,  debt,  and  alteration  of  the  order  of  succession.     The 
liord  Lyiie-  -^7 

doch'a  Trus-    present  case  obviously  does  not  fall  within  that  class,  as  the  trust  properties 
'®®*  here  hejd  were  not  to  be  enjoyed  per  se,  but  to  be  joined  with  a  much  larger 

estate,  and  to  be  settled  conform  to  a  long  previously  existing  settlement* 
In  cases  of  that  class,  it  appears  to  me  to  be  generally  presumable  that  the 
trusters  mean  the  newly  entailed  estates  to  stand  on  titles  as  nearly  identical 
in  clauses,  style,  and  provisions  with  the  original  entail  as  may  be  practi- 
cable and  applicable  in  a  new  deed  transii\^itting  new  subjects.     On  the  best 
consideration  that  I  can  give  the  present  case,  it  falls  within  the  last  category ; 
and  there  is  no  valid  or  feasible  consideration  for  placing  it  in  any  other.     At 
the  date  of  the  original  trust.  Lord  Lynedoch  evidently  had  no  more  doubt  of 
the  validity  of  the  entail  of  1726,  than  of  his  own  existence.    Neither  had  his 
agents.    Their  object  was  to  add  newly  acquired  lands  to  the  old  entail. 
What  then  was  the  natural  course  for  them  to  pursue  ?  The  fourth  direction 
of  the  trust  is  simple  and  clear,  whereby  the  trustees  were  directed  to  execute^ 
at  the  period  specified,  a  new  or  supplementary  entail,  '^  under  all  the  con- 
ditions, provisions,  and  clauses,  prohibitory,  irritant,  and  resolutive,  in  the 
said  deed  of  entail  contained,  so  far  as  the  same  may  be  applicable,"  «&c.     I 
am  aware  the  clause  does  not  stop  here  ;  but  it  is  amplified  by  the  few  exe- 
getical  words,  to  the  effect,  ^*  so  as  to  form  a  valid  and  effictual  entaU^  accord- 
ing to  the  law  of  Scotland.''      Surely,  however,  this  did  not  imply  that  the 
trustees  were  to  change  and  alter  any  clauses  of  the  deed  of  1726,  already 
deemed  perfect.     It  was  no  more  than  a  declaration  of  the  confidence  which 
the  granter  or  framer  of  the  trust-deed  had  in  the  una.ssailable  efficacy  of  the 
entail  of  1726.     It  is  nothing  else,  and  might  have  been  expressed  with  equal 
clearness  in  other  terms,  as  by  his  adding,  '^  whereby,  by  adopting  the  deed 
of  1726,  the  trust-lands  will  be  settled  in  a  valid  and  effectual  entail,  accord- 
ing to  the  law  of  Scotland."    It  is  argned  as  if  these  words  implied  a  power 
given  to  the  trustees  to  execute  an  entail  that  should  be  valid  and  effectual 
according  to  the  law  aa  latest  expounded^  though  different  in  the  most  essential 
point  from  the  entail  of  1 726.     It  is  not  easy  to  find  either  grounds  or  legal 
expreasions  to  import  that  extraordinary  interpretation.    The  defenders,  how« 
ever,  attempted  to  meet  that  objection,  by  alleging  that  they  could  obviate  it, 
by  framing  a  deed  under  all  the  conditions,  provisions,  and  clauses  of  the  deed 
of  1726,  and  thereafter  insert  another  tm^awf  clause,  remedying  the  inaccu- 
rate phraseology  of  the  entail  of  1726.     It  is  rather  thought  that  thus  the 
chief  plea  against  the  interlocutor  rests  on  a  fallacy,  and  is  altogether  unten- 
able and  inadmissible,  on  the  following  grounds : — 

In  the  first  place,  an  entail  in  the  terms  and  of  the  structure  proposed,  if 
it  contained  the  irritant  clause  both  in  its  original  terms,  and  in  a  different  and 
corrected  fomij  would  be  plainly  an  incoherent  and  contradictory  deed.  The 
proposition  seems  to  proceed  on  the  notion  that  the  new  entail  might  contain 
a  copy  of  the  clauses  of  the  entail  of  1 726,  and  subsequently  insert  another 
and  a  corrected  irritant  clause  in  the  same  title.  But  that  would  not  be  com- 
petent The  direction  of  the  trust-deed  was  to  grant  the  new  entail  under  aU 
the  condition  and  clauses  of  the  entail  of  1726.     These  bnrden»  must  be  in* 
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serted  bmajide  as  conditions  of  the  grant,  and  not  merely  copied  as  an  admis-  Mar.  15. 1858. 
sion  of  the  terms  of  the  conveyance  of  1 726.    But  if  a  deed  is  granted  under      ^-^^r*^ 
the  conditions  of  a  certain  prior  title,  and  if  different  conditions  be  added  ^^d^?'^?  ^' 
inserted  in  a  subsequent  part  of  the  same  deed  to  contradict  it,  it  would  nul-  doch's  Trua- 
lify  itseUl    There  is  no  example  of  a  deed  so  framed  having  been  ever  admit-  tees. 
ted  in  practice. 

2.  It  has  been  shewn  on  gromids  which  need  not  be  repeated,  that  neither 
the  truster,  nor  the  conveyancers  who  acted  for  him  at  the  date  of  the  trust, 
had  any  idea  that  any  alteration  was  necessary  in  the  entail  of  1726,  to 
strengthen  its  validity.  His  intention  manifestly  was  that  the  trustees  should 
not  go  beyond  that  model. 

3.  Were  the  defenders'  plea  sustained  relative  to  the  trust-funds  now  at 
issue,  it  would,  under  the  altered  circumstances  of  the  previous  titles  of  1726, 
lead  to  a  result  not  only  not  anticipated  by  the  truster,  but  mcmifestly  con- 
trary to  his  views  and  intention,  as  &r  as  these  can  be  traced  or  inferred. 
The  lands  contained  in  the  entail  of  1726  exceeded  in  value  the  trust  proper- 
ties to  an  amount  which  renders  comparison  unnecessary.  Now,  a  truster 
might  desire  to  add  to  the  principal  estate  when  that  was  certain  to  be  pre- 
served ;  but  when  the  principal  entail  was  annihilated,  it  is  to  the  last  degree 
improbable  that  the  gallant  Peer  would  have  wished  such  a  fragment  of  his 
property  as  the  trust  lands,  to  be  settled  as  the  inheritance  of  his  &mily.  On 
all  these  grounds,  I  am  constrained  to  differ  from  your  Lordships. 

LoKD  IvoRT.    I  concur  in  the  opinions  of  the  majority,  and  I  do  not  know, 
afler  the  distinct  judgments  that  have  been  delivered,  that  it  is  necessary  for  me 
to  add  more.    If  it  had  been  directed  in  so  many  words,  that  this  deed  of  entail 
should  be  taken,  not  as  a  model,  but  as  that  which  was  to  be  implicitly  adopted 
in  all  its  danses,  there  could  have  been  no  doubt.    But  the  clause  is  so  ex- 
pressed as  to  involve  us  in  a  conflict  of  meaning.    If  you  stop  at  a  certain 
point,  it  is  clear  that  you  must  follow  the  original  entail.    If  you  go  farther, 
it  is  dear  that  yon  are  to  make  an  entail  according  to  the  law  of  Scotland. 
In  this  situation  it  is  necessary  to  ask,  what  is  the  predominant  object  of  the 
entail  ?    The  substantial  object  of  the  testator,  as  it  appears  to  me,  is,  that 
his  trustees  shall  entail  this  subject  upon  the  heirs  that  he  names.    Now,  in  a 
question  of  construction,  if  there  be  a  collision  between  the  object  in  view 
and  the  machinery  by  which  it  is  to  be  carried  through,  that  machinery  is 
subordinate,  and  it  is  with  it  you  are  to  take  freedom.     But  as  I  read  this 
deed  there  is  no  contradiction  at  all.    The  direction  is  not  to  insert  the  clauses 
of  the  original  entail  absolutely.    It  is  only  so  far  as  they  are  applicable,  and 
necessary  to  make  a  strict  entail.    You  are  not  to  insert  a  new  condition  into 
the  entail,  nor  to  make  new  prohibitions,  because  that  is  within  the  intent  of 
the  deed.    But  when  you  are  dealing  with  the  fencing  clauses,  you  are 
dealing  with  that  which  the  trustee  had  no  otherwise  in  view  than  as  a 
means  of  following  out  and  securing  the  object  of  the  deed.    I  am  quite 
satisfied,  that  in  dealing  with  the  question  of  intention,  yon  are  to  deal 
with  the  prohibitions  as  within  the  intent  of  the  trust,  but  when  you  are 
asked  how  these  are  to  be  fenced  so  as  to  make  a  strict  entail  by  the  law 
of  Scotland,  you  have  got  away  from  the  object,  and  are  dealing  with  the 
machinery  by  which  that  object  is  to  be  carried  into  effect.    Now,  I  think 
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Bfar.  15  1858.  that  the  clause  in  the  trust-deed  is  qualified  by  the  words  ''  so  as  to  make  the 
"r^^^^      entail  valid  according  to  the  law  of  Scotland.''    You  must  deal  with  the  mode 
Lord  Lyne-    80  as  to  make  the  object  effectual ;  and  the  conclusion  I  have  arrived  at  is  in 
doch's  Trus-    accordance  with  the  views  expressed  by  your  Lordships. 

The  Court,  "  alter  the  interlocutor  of  the  Lord  Ordinary  reclaimed  against, 
sustain  the  defence,  and  assoilzie  the  defenders  from  the  conclusions  of  the 
libel :  Find  no  expenses  due,^  &c. 

Dundaa  Sf  Wihon^  W.S.,  Pursuer^s  Agents. 

Murray  {f  Ferrier,  W.S.,  Defenders'  Agents.  (J,  S.  M.) 


tees. 
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Faculty,  Exercise  of— Consideration, — Held^  that  a  disposition,  on  the  narratiye  that  the 
granter  had  received  much  kindness  and  attention  from  the  grantees,  and  was  "  anxious  to 
testify  his  gratitude  for  their  past  services,  and  to  secure  a  continuance  of  their  care  and 
attention  in  time  to  come,  and  to  provide  for  their  comfort  and  maintenance  after  his 
death,"  was  not  a  legal  exercise  of  a  power  conferred  on  a  liferenter  of  disposing  of  the 
subject  *'  if  necessary  for  his  support." 

Ist  Division.  Jq  1818,  Margaret  Skinner,  with  the  advice  and  consent  of  Samuel  Rode- 
Mar.  16. 1853.  rick,  her  husband,  and  the  said  Samuel  Roderick,  for  his  right  and  title,  exe- 
cuted a  disposition  and  settlement  of  a  small  heritable  subject,  which  had 
D^^'  Ac.  ^^'^  purchased  with  the  wife's  money,  and  in  which  the  husband  had  a  mere 
liferent,  in  favour  of  trustees,  appointing  them  to  convey  it,  on  the  death  of 
the  survivor,  to  their  adopted  son,  William  Roderick.  The  deed  then 
proceeded  thus, — "  reserving  to  ourselves  ...  or  either  of  us  surviv- 
ing, at  any  time  during  our  lifetime,  should  we  or  either  of  us  surviving  as 
aforesaid  find  it  necessary  for  our  support^  to  sell  and  dispose  of  the  said  sub- 
jects in  the  same  manner  as  if  the  preceding  disposition  thereof  had  never 
been  executed  :  And  in  respect  the  said  Samuel  Roderick  has  only  right  to 
the  said  subjects  for  his  liferent  use  alien arly,  I,  the  said  Margaret  Skinner, 
to  the  effect  he  may  sell  and  dispone  thereof  should  he  find  it  necessary  as  above 
written,  in  the  event  of  his  surviving  me,  do  hereby  assign,  dispone,  and  con- 
vey to  him  and  his  assignees,"  the  said  property.  There  was  an  obligation 
to  infeft  the  trustees,  '^  and  in  the  event  above  written,  also  to  infeft  and  seise 
the  said  Samuel  Roderick,  and  his  assignees,  with  and  under  the  obligation  and 
condition  above  expressed :"  And  the  procuratory  of  resignation  and  precept  of 
sasine  were  couched  in  favour  both  of  the  trustees,  and  '^  in  the  event  fore- 
said,'' of  Samuel  Roderick.  The  deed  further  dispensed  with  delivery,  and 
reserved  "  power  to  us,  or  to  the  survivor  of  us  .  .  to  alter,  innovate,  or 
revoke  these  presents,  in  whole  or  in  part''  Mrs  Roderick  died  soon  after  the 
execution  of  this  deed ;  and  William  Skinner,  the  beneficiary,  as  well  as  all 
the  trustees,  predeceased  Samuel  Roderick.  In  1886  Roderick  conveyed  the 
subject  to  the  defenders,  Margaret  Dunbar,  and  Margaret  Corie,  upon  the 
narrative  that  he  had  received  much  kindness  and  attention  from  them,  and 
'*  that  he  is  anxious  to  testify  his  gratitude  for  their  past  services,  as  well  as 
to  secure  a  continuance  of  their  care  and  attention  to  him  in  time  to  come,  and 
to  provide  for  their  comfort  and  maintenance  afler  his  death."  This  deed  re- 
served to  the  granter  at  any  time  during  his  lifetime,  should  he  find  it  neces- 
sary for  his  support,  to  sell  and  dispose  of  the  said  subject,  as  if  the  disposi- 
tion had  never  been  granted.     He  thereafter  took  infeflment  upon  the  deed 
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of  1818,  and  died  in  1848.    The  present  action  was  raised  by  the  pursuer,  Mar.  10.  TKTtS; 
as  Mrs  Roderick's  heir  in  general,  for  the  purpose  of  reducing  the  deeds  above  ■«    '"^y--' 
narrated;  but  latterly  she  only  insisted  for  reduction  of  the  disposition  of Dtmbarj &g. 
1836,  npon  the  ground  (set  forth  in  the  third  reason  of  reduction),  that  it  was  ' 

fiUra  vires  of  Samuel  Roderick,  who  had  only  power  to  sell  the  subject,  should 
he  find  it  "  necessary  for  his  support.^ 

The  Lord  Ordinary,  (Ivory),  sustained  the  third  reason  for  redaction,  but 
found  no  expenses  due. 

In  a  note  his  Lordship  observed, — "  The  deed  under  challenge  does  not 
come  up  to  the  necessity.  For  instead  of  setting  forth  the  disposal  thereby 
made,  as  a  thing  necessary  for  his  support,  it,  per  expressuniy  reserves,  not* 
withstanding  the  disposal  so  made,  the  very  same  power,  '  at  any  time  during 
my  lifetime,  should  I  find  it  necessary  for  my  support,  to  sell  and  dispose,  &c., 
as  if  the  present  disposition  had  not  been  granted."  "  As  to  the  general  power 
of  revocation  contained  in  the  mutual  settlement,  it  could  only  extend  to  mat- 
ters previously  within  the  power  of  the  respective  parties,  in  so  far  as  these  might 
otherwise  stand  affected  by  the  deed.  But  this  could  never  entitle  Roderick 
to  alter  the  deed  with  reference  to  a  subject  which  never  was  to  him  at  ally  ex- 
cepting under  the  deed  itself,  and  with  reference  to  a  limited  power  thereby 
m  terminisy  of  the  first  time  conferred." 

The  defenders  reclaimed. 

Setony  and  Gordon  for  the  reclaimers  argued,  that  the  deed  of  1836  was  a 
fair  and  proper  exercise  of  the  reserved  power  of  sale,  which  must  be  liber- 
ally dealt  with.  The  consideration  is  onerous  ;  Adamson  v.  Inglis^  16th  Nov. 
1832.  But  further,  the  conveyance  in  the  deed  of  1818  to  Roderick  was 
absolute  in  the  event  of  his  wife's  predecease,  and  that  deed  is  not  challenged 
here.  Being  thus  constituted  fiar,  he  could  validly  grant  onerous  deeds. 
Further,  even  assuming  the  deed  of  1836  to  be  gratuitous,  it  was  an  implied 
alteration  of  that  of  1818,  competent  under  the  reservation  of  power  to  alter. 

James  Lorimer,  and  Fattisonj  for  the  pursuer,  maintained  that  the  convey- 
ance to  Roderick  was  a  limited  and  qualified  one,  vesting  no  right  of  fee,  ex- 
cept to  sell  ''for  his  support."  The  whole  tenor  of  the  deed  of  1836  shews 
the  transaction  was  not  necessary  for  his  support. 

LoBD  Prbsident.  The  first  question  is,  whether  the  deed  of  1836  was 
granted  in  the  exercise  of  the  power  of  sale  conferred  upon  Samuel  Roderick 
by  the  deed  of  1818,  irrespective  of  the  conveyance  made  to  him  in  that  deed, 
such  as  it  was.  It  appears  to  me  that  it  was  not  a  legal  exercise  of  that 
power.  His  right  to  sell  was  limited  to  the  case  of  its  being  found  necessary 
for  his  support.  Does  the  deed  of  1836  appear  ex  facie  to  have  been  granted 
in  exercise  of  a  power  of  sale  for  the  pui*pose  of  support  7  I  do  not  find  it  say 
this.  Could  ''  kindness  and  attention"  mean  support,  the  question  might  then 
arise,  whether  by  granting  this  deed,  he  had  not  taken  an  obligation  for  his 
support.  But  the  latter  part  of  the  inductive  clause,  ''  and  to  provide  fur 
their  comfort  and  maintenance  after  his  death,"  clearly  shews  that  the  former 
part  is  not  equivalent  to  a  statement  that  they  had  supported  him  ;  nor  is  it 
averred  in  the  record  that  they  had.  Then  comes  the  second  point,  whether 
the  conveyance  to  Roderick  in  the  deed  of  1818  is  such  as  vested  in  him  the 
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Bryce  p. 
Dunbar,  &c* 


mar,  16. 1853.  power  of  selling  absolutely.  I  cannot  take  this  view.  He  obtained  no  ab- 
solute right  enabling  him  to  dispose  either  onerously  or  gratuitously,  but  only 
when  necessary  for  his  support.  If  the  argument  on  the  reserved  power  to 
alter  were  good,  such  an  alteration  would  be  to  greater  effect  than  an  ab- 
solute revocation.  It  would  be  an  alteration  of  his  original  liferent  into  a 
fee,  which  was  certainly  not  within  the  scope  of  that  clause. 

Lord  Fullebton  concurred. 

Lord  Cuninghahe  had  formed  a  different  view,  but  stated  that,  as  he  stood 
alone,  he  yielded  to  the  opinions  of  the  other  Judges. 

Lord  Ivort  remained  of  the  opinion  he  had  expressed  as  Ordinary  in  the 
case. 

The  Court  accordingly,  "  adhere  to  the  interlocutor  of  the  Lord  Ordinary, 
under  this  qualification,  that  it  is  to  be  taken  as  applying  only  to  the  dis- 
position of  2d  August  1836,  to  which  alone  the  third  reason  of  reduction  has 
reference." 


Ferguson  and  Stuart,  W.S.,  Agents  for  Porsaer. 
Bridges  and  Macgueen,  W.S.,  Agents  for  Defenders. 


(J.  S.  M.) 
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MCCULLOCH  V.  THE  SOUTHERN  BANK  OF  SCOTLAND. 


Submission — Arbitration. — A  party  having  agreed  to  refer  his  claims  against  a  joint  stock 
company  to  the  decision  of  "  the  present  directors,**  and  a  meeting  of  the  shareholders 
having  afterwards,  without  his  consent,  appointed  two  parties  to  act  as  paid  advisers  of  the 
referees : — Hdd^  that  this  was  such  an  nnwarrantahle  interference  with  the  integrity  of  the 
reference  as  invalidated  an  award  pronounced  with  the  aid  of  these  advisers,  and  disqualified 
the  referees  from  considering  the  matter  by  themselves  under  a  re-remit. 

Ist  Division.  The  Southern  Bank  having  brought  its  business  to  a  close,  a  general  meet- 
Mar.  16. 1858.  ingof  shareholders  was  held  on  3d  January  1843  to  name  a  person  to  wind  up 
^"^Y^^  its  affairs  in  terms  of  the  contract  of  copartnery.  It  was  moved  that  ]VI*Cul- 
^ShernBank  ^^^^'  ^^®  pursuer,  should  be  appointed  to  this  office*  The  minutes  of  meeting, 
of  Scotland,  which  were  signed  by  him  ^'  in  token  of  his  acceptance  of  the  office,"  bear, 
that  '^  being  specially  asked  what  remuneration  he  would  expect  for  his 
trouble,  he  said  that  that  must  entirely  depend  upon  the  amount  of  labour  in- 
volved in  the  business,  but  that  he  would  leave  it  to  be  settled  by  the  present 
directors.  The  motion  having  been  put  with  this  explanation,  was  unani- 
mously agreed  to.''  M'Culloch  was  then  directed  "  to  find  security  for  his 
intromissions,  to  the  extent  of  L.  1000,  to  the  satisfaction  of  the  present  direc- 
tors, who  are  hereby  appointed  a  committee,  with  whom  he  may  advise  ou 
the  state  of  his  accounts  in  his  progress  in  winding  up  the  affiiirs,  and  by 
whose  advice  he  will  be  guided  in  the  whole  business."  The  directors,  at 
tliis  time,  consisted  of  seven  individuals.  M^Culloch  presented  his  final  report 
to  the  shareholders  in  1847,  in  which,  afler  crediting  himself  with  nearly 
L.5000  as  commission,  he  brought  out  a  balance  in  his  favour  of  L.3553, 
:6s.  2d.  This  report  was  taken  into  consideration  at  a  general  meeting  of 
shareholders,  on  16th  July  1847,  when,  as  stated  ia  the  minutes,  "the  meet- 
ing found  that  a  distinct  understanding  and  agreement  were  come  to  between 
Mr  M^Culloch  and  the  shareholders,  that  the  amount  of  his  remuneration  in 
winding  up  the  bank's  affiiirs  should  be  left  to  the  decision  of  Messrs  Bell, 
Rankine,  Thomson,  Thorbum,  Watts,  MTee,  and  Kemp,  directors  at  the 
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time.     The  meeting  made  inquiry  of  Mr  M*Culloch,  whether  he  was  dia-  ii^^^  ^^  jg^j 
posed  to  implement  that  agreement,  by  sabmitting  the  amount  of  the  charge      ^^-v^^ 
made  by  him  for  commission,  and  the  other  legal  expenses  incurred  by  him,  M<Calloch  v, 
to  the  said  directors.    Mr  M*CulIoch  stated  that  he  now  declined  to  do  so.  SomhemBank 
It  having  been  put  to  the  meeting  whether  the  remuneration  to  Mr  M'Cul- 
loch  should  be  fixed  as  arranged  by  said  minute,  the  meeting  unanimously 
resolved  that  it  shall  be  remitted  to  the  committee  to  proceed  to  fix  Mr 
M*Culloch*s  remuneration,  in  terms  of  the  agreement. 

^'  The  meeting,  having  ascertained  that  the  report  and  state  of  accounts  now 
produced  by  Mr  M^CuIloch  had  not  been  previously  submitted  to  or  approved 
of  by  the  committee  appointed  for  the  purpose  of  advising  and  directing  him, 
request  the  committee  now  to  proceed  to  take  that  report  and  state  of  accounts 
into  their  consideration,  and,  after  having  investigated  the  same,  to  report 
thereon  to  a  general  meeting  of  the  shareholders. 

''The  meeting  appoint  Mr  M'William  of  Stranraer,  Mr  Thorbum,  Dumfries, 
to  assist  the  said  committee  at  all  times  when  required,  it  being  understood 
that  they  and  Mr  Kemp  should  be  remunerated  for  their  trouble.  The  meet- 
ing appoint  Mr  Kemp  to  be  convener  of  the  said  committee.'' 

The  reason  of  M'CuUoch's  declinature  appears  to  have  been,  that  two 
of  the  directors,  in  whom  he  placed  great  confidence,  had  seceded  from  the 
committee,  and  refused  to  act.  The  remaining  Qve,  however,  proceeded 
under  the  remit  to  take  the  pursuer's  claim  of  remuneration  into  considera- 
tion. The  result  is  thus  stated  in  their  report  of  31st  July  1847: — ''The 
meeting  having  carefully  considered  the  claim  made  by  Mr  M'GuUoch  for 
commission,  and  hewing  advised  with  Messrs  Jf'  William  and  ITiorhum,  are  of 
opinion  that  a  commission  of  five  per  cent,  on  the  amount  of  Mr  M'Culloch's 
account  of  charge  is  altogether  extravagant,  and  out  of  the  question."  "  The 
committee  are  of  opinion  that  the  sum  of  L.1000  is  a  liberal  remuneration 
to  Mr  M'GuUoch,  and  fix  his  remuneration  accordingly  at  that  sum." 

The  pursuer,  refusing  to  submit  to  this  decision,  raised  the  present  action, 
concluding  for  the  above  sum  of  L.3553  :  6  :  2,  as  the  balance  due  him  on  his 
intromissions.  The  defenders  waived  any  objection  competent  on  the  ground 
of  no  reduction  having  been  brought  of  the  resolution  of  the  committee,  and 
pleaded,  that  the  commission  had  been  finally  and  definitively  settled  at  L.1000 
by  that  resolution,  which  was  binding  on  the  pursuer. 

The  Lord  Ordinary  (Wood)  "  Repels  the  first  defence  founded  on  the  reso- 
lution of  the  committee ;  finds  that  the  remuneration  due  to  the  pursuer  for 
his  services  has  not  been  thereby  definitively  fixed  ;  finds  that  the  said  remu- 
neration still  remains  to  be  ascertained,  and  sustains  the  pursuer's  objection 
to  that  matter  being  now  remitted  to  the  said  committee  for  consideration  and 
settlement  by  them,  and  decerns ;  and  before  farther  answer,  and  particularly 
before  answer  in  regard  to  the  mode  to  be  resorted  to  for  fixing  the  amount 
of  said  remuneration,  appoints  the  cause  to  be  enrolled,  and  reserves  all  ques- 
tions of  expenses." 

His  Lordship  observed  in  a  note, — "  By  the  course  taken,  the  consulted  par- 
ties were  substantially  made,  more  or  less,  the  judges  of  the  remuneration  to 
be  fixed,  although  the  resolution  may  bear  to  express  the  opinion  of  the  com- 
mittee.    Assuming  the  special  report  to  be  in  form  the  opinion  of  the  cofflr 
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Mar.  16. 1858.  mittee,  it  is  their  opiDion  as  advised  bj  the  parties  consulted  and  advised  with ; 

^--v^^      and  it  may  be  an  opinion  (and  that  is  enough  for  the  pursuer)  which,  in  reality, 

fikintheraBank^*  truly  the  opinion  of  their  advisers,  as  being  that  to  which  the  committee 

of  Scotland,     were  brought  by  the  advice  they  got,  and  which,  if  they  had  acted  alone, 

they  would  never  have  entertained." 

The  defenders  reclaimed ;  for  whom — 

G.  Toung  argued,  that  the  decision  of  referees  cannot  be  vitiated  by  the 
mere  fact  that  they  have  consulted  with  third  parties.  This  is  a  course 
adopted  by  all  arbiters,  though  not  set  forth  ex  facie  of  their  awards ;  but  this 
can  make  no  difference  if  the  taking  advice  be  a  good  ground  for  reducing  a 
decree. 

E,  F,  Maitland,  for  the  pursuer,  pleaded,  that  a  new  tribunal  had  been 
created,  to  which  M'GuUoch  had  never  consented  to  refer  his  claims;  its  deci- 
sion could  not,  therefore,  bind  him. 

The  LoKD  PRESIDENT.  I  take  the  Lord  Ordinary's  view.  The  question^ 
whether  M'GuUoch's  declinature  was  justifiable  or  not,  in  consequence  of  the 
withdrawal  of  two  of  the  directors,  comes  to  be  of  no  importance  as  the  case 
turned  out  The  meeting  of  16th  July  1847  appears  to  me  to  have  dealt 
with  two  matters  i—Jlrat,  they  remitted  to  the  seven  directors  to  fix  M'Cul- 
loch's  remuneration,  in  terms  of  the  agreement ;  and,  secondly^  they  requested 
these  directors,  as  the  committee  of  advice  appointed  at  the  meeting  of  8d 
January  1843,  to  investigate  his  report  and  state  of  accounts.  It  is  in  refer- 
ence only  to  this  second  matter  that  I  am  disposed  to  think  that  Messrs 
M^William  and  Thorburn  were  appointed  as  hired  assistants.  I  do  not  think 
that  it  was  in  the  contemplation  of  the  meeting  that  tlieir  advice  was  to  be 
taken  in  the  matter  of  the  remuneration.  But  the  committee  failed  to  make 
this  distinction  between  their  own  proper  functions  and  their  functions  in  con- 
junction with  M'William  and  Thorburn ;  but,  as  their  report  states,  advised 
with  these  gentlemen  as  to  the  fixing  of  M'CuUoch's  commission.  It  was 
only  after  taking  this  advice  that  they  came  to  the  opinion  that  it  was  extra- 
vagant. This  certainly  was  not  the  spirit  at  all  of  the  original  reference. 
M'William  and  Thorburn  may  just  have  been  the  very  persons  whom 
M'Culloch  might  not  have  desired  as  referees ;  and  we  cannot  assume  that 
the  opinion  of  the  directors  was  the  same  as  if  they  had  not  been  present. 
There  was  an  unwarranted  interference  with  the  integrity  of  the  reference,  of 
which  M'Culloch  has  good  reason  to  complain.  It  follows  as  a  corollary, 
that  as  the  remuneration  due  to  the  pursuer  cannot  now  be  ascertained  by  a 
re-remit  to  the  committee,  as  still  the  proper  parties  to  determine  its  amount, 
for  their  opinions  having  been  influenced  by  the  foreign  advice,  must  now  be 
looked  upon  as  poisoned ;  and,  besides,  as  directors,  they  have  defended  this 
action  by  the  authority  of  the  shareholders.  Some  other  mode  must,  there- 
-fore,  be  resorted  to. 

Lord  Fullerton  was  of  the  same  opinion. 

Lord  Ivory.  I  concur.  I  think  M^Culloch  had  a  material  interest  to 
say,  *^  I  am  not  bound  to  refer  my  remuneration  to  only  five  out  of  the  seven 
directors."  But  whether  he  was  right  or  wrong  in  his  declinature,  the  qut;8- 
tion  here  is,  can  he  repudiate  the  award  on  the  ground  of  the  addition  of  iwo 
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paid  Assistants  to  the  number  of  the  original  referees,  and  of  the  nomination  Mar.  IG.  I8r>3. 
of  a  paid  convener?    The  committee  proceed  expressly  upon  the  advice  of|^.^  .j   . 
these  persons.    This  is  not  at  all  a  position  in  which  referees  can  be  placed.  Southern  Bank 
It  is  one  thing  that  they  should  be  allowed  for  their  own  information  to  take^^^^^^^* 
incidental  and  collateral  advice  when  they  are  left  free  to  act  for  themselves, 
but  it  is  quite  another  thing  to  get  paid  advisers  ybrcecf  upon  them. 
LoaD  Cdninghame  absent. 

The  Court  ''  refuse  the  prayer  of  the  reclaiming  note,  and  adhere  to  the 
interlocutor  of  the  Lord  Ordinary :  and  remit  the  case  back  to  his  Lordship, 
to  proceed  therein  as  shall  be  just :  and  reserve  in  the  meantime  all  questions 
as  to  expenses." 

G.  j*  G.  Dunlop^  W.S.,  Pursuer's  Agents. 

John  Keegany  S.S.C.,  Defenders^  Agent.  (J.  S.  M.) 


HUTCHISON'S  TRUSTEES  v.  HUTCHISON  and  Others.  No.  159. 

Fte  or  Lifrrent — Ciau$e — Construciion — 2hut  SettUment. — A  father  having,  mortis  causa, 
conyejed  his  fands  to  trustees,  *'  to  set  apart  and  secure  to  each  of  my  daughters  in  life- 
rent, and  their  children  respectirelj  in  fee,"  £1500  ;  and  haying  declared  that  advances 
made  to  them  during  his  life  should  be  deducted  from  their  provisions : — Held,  1st,  That 
two  several  and  distinct  estates  were  thereby  created,  that  belonging  to  the  daughters 
hang  a  mere  liferent :  2d,  That  an  advance  made  to  a  daughter  could  not  affect  the  fee 
of  the  £1500,  which  belonged  to  her  children :  And,  8d,  That  there  were  no  terms  in  the 
deed  sufficiently  strong  to  shew  that  he  intended  the  fee  to  be  affected  therewith. 

The  present  question  was  raised  in  an  action  of  multiplepoinding,  &c.,  1st  Division, 
brought  by  the  trustees  of  the  late  John  Hutchison,  with  the  view  of  settling  2£ar.'19. 1853. 
the  rights  of  parties  under  his  settlement,  dated  16th  December  1840.     By       ^-^-y^ 
this  deed,  he  conveyed  his  whole  estates,  heritable  and  moveable,  to  the  pur-j^*^"^^'* 
suers  in  trust,  for  the  following  purposes,  viz.,  1.  Payment  of  his  debts,  &c  :  Hutchison  &c. 
2.  '*  That  they  shall  secure  to  Mrs  Elizabeth  Morison,  my  spouse,  in  liferent 
for  her  liferent  use  only,  the  dwelling-house  of  Cairngall,     .     .     .    and  shall 
also  deliver  to  her,  as  her  own  absolute  property,  the  whole  household  furni- 
ture, &c.,  and  shall  make  regular  payment  to  her  of  a  free  liferent  annuity  of 
£150  sterling,  at  two  terms  in  each  year,"  &c. :    3.  '^That  they  shall  set 
apart  and  secure  to  each  of  my  daughters,  Mary,  Elizabeth,  Katharine,  Anne, 
and  Jean,  in  liferent,  and  their  children  respectively  in  fee,  the  sum  of  £1500 
sterling,  to  bear  interest  from  the  first  Whitsunday  or  Martinmas  six  months 
afier  my  decease,  but  always  with  and  under  this  special  condition,  viz.,  that 
as  these  provisions  are  intended  for  the  personal  benefit  of  my  daughters  and 
their  ehildren,  so  the  same  are  to  be  noways  subject  to  the  jus  mariti  of  their 
husbands,  or  to  the  debts  or  deeds  of  any  or  either  of  them,  or  the  diligence 
of  their  creditors  ;  and  the  receipts  of  my  daughters  themselves,  and  of  their 
children,  according  to  their  several  rights  of  liferent  and  fee,  shall  be  suffi- 
cient exoneration  to  my  trustees,  without  the  necessity  of  any  consent  or 
acquittance  by  their  several  husbands ;  and  lastly,  That  they  shall  pay  and 
divide  the  free  remainder  and  residue  of  my  estate,  hereby  disponed  amongst 
my  sons,  Robert,  James,  Alexander,  William,  George  and  John,  equally  be- 
tween them,  share  and  share  alike ;  it  being  understood  and  hereby  specially 
provided  and  declared,  that  whatever  sum  or  sums  have  already  been  paid, 
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Mar.  19. 1863.  or  may  in  my  lifetime  hereafter  be  paid  to  any  or  either  of  my  said  children, 

JX^^     whether  sons  or  daughters,  and  vouched  by  receipt  or  other  written  docu- 

Trustees  v,      ment,  or  entered  to  their  debit  in  my  ledger  or  other  account  book,  shall  be 

Hutchison,  &c.  i^q\^  m^d  accounted  (without  reckoning  interest  thereon,)  as  so  much  of  the 

provision  falling  to  such  child  or  children  under  this  deed  of  settlement.*' 

The  truster's  daughter  Mary  had  married  Mr  Arbuthnot,  and  died  in  1837, 

before  the  execution  of  her  father' 8  settlement.    In  1823,  she  had  received  from 

her  father  £1000,  "to  account  of  patrimony." 

In  the  multiplepoinding,  claims  were  made  for  the  Arbuthnots,  Mary'9 
children,  and  for  the  residuary  legatees ;  the  former  cUiming  to  be  ranked 
for  the  whole  legacy  of  £1500,  to  be  divided  among  ihem  pro  rata^  and 
pleading  that  this  sum  had  vested  in  them  on  the  truster's  death,  and  that  no 
act  or  deed  of  their  mother,  as  the  liferentrix  merely,  could  affect  or  disdiarge 
the  fee  in  whole  or  in  part ;  while  the  residuary  legatees  maintained  that  the 
£1000  advanced  to  Mary  was  intended  to  be  deducted  from  the  provision  of 
£1500,  to  her  and  her  children,  and  that  the  latter  were  only  entitled  to 

£500. 

The  Lord  Ordinary  (Ivory),  ^  Finds  that,  according  to  the  sound  construc- 
tion of  the  deed,  the  fee  of  the  £1500  provision  thereby  settied  by  the  tes- 
tator upon  the  children  of  his  daughter  Mary,  must  be  taken  and  held  to  in- 
fer a  distinct  and  several  estate  in  the  said  children  as  of  their  own  right  alto- 
gether apart  from  and  independent  of  their  mother ;  and  therefore  that  the 
residuary  legatees  are  not  entitled  to  have  the  previous  advance  of  £1000, 
made  by  the  testator  to  his  said  daughter  Mary,  in  her  lifetime,  dther  set  off 
pro  tanto  against  the  same,  or  deducted  therefrom  in  the  distribution  of  the 
general  succession :  Repels  the  claim,  and  whole  pleas  maintained  for  the  re- 
siduary legatees,  so  far  as  they  are  opposed  to,  or  in  any  respect  at  variance 
with  tiie  rights  of  the  said  children,  or  any  of  them   as  above  found; 
and  especially,  Finds^  that  the  said  children  are  nowise  barred  frx>m  still  in- 
sisting to  be  preferred  according  to  the  full  measure  of  their  legal  rights,  in 
respect  of  their  having  either  accepted  of  interest  or  granted  disdiarges  to  the 
trustees  of  the  testator,  on  the  footing  (mistaken  in  law),  that  their  provisions, 
as  given  by  the  settlement,  were  truly  of  less  amount  that  has  now  been  de- 
cided :  Ranks  and  prefers  accordingly,  the  several  claimants,  Mrs  Elizabeth 
Arbuthnot  or  Anderson's  trustees,  James  Arbuthnot  junr.,  John  Greorge 
Arbuthnot,  William  Robert  Arbuthnot,  and  Miss  Sibella  Arbuthnot,  wn- 
pUcUer  and  primo  loco^  in  terms  of  their  respective  claims ;  and  ranks  and  pre- 
fers the  claimants,  Robert  Hutchison  and  others,  the  residuary  legatees,  to 
the  residue  of  the  estate  only  aecundo  loco,  and  in  so  far  as  there  shall  remain 
a  free  residue  afler  satisfaction  and  payment  to  the  said  other  parties  in  terms 
of  the  present  judgment,  and  decerns  :  Finds  the  residuary  legatees  liable  in 
the  expenses  of  the  present  discussion,"  &c. 

In  a  note  his  Lordship  observed, — "  The  Lord  Ordinary,  afler  the  cases 
of  FisJier,  Ewany  and  Collier,  cannot  hold  the  first  and  main  branch  of 
this  decision  to  be  other  than  a  clear  matter.  It  is  all  the  stronger  that 
the  testator's  daughter  Mary  was  dead,  and  known  to  him  to  be  so  at  the 
date  of  the  settlement.  But  suppose  she  had  been  alive,  had  afterwards 
survived  the  testator,  and  had  then,   repudiating  her  liferent  under  the 
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deed,   betaken   herself  to  her  legal  claim  of  legitime  the  case  would  have  Marjl9^853. 
been  identical  with  those  referred  to,  and  the  testator's  grandchildren  would  Hutchison's 
have  had  their  fee  entire  and  unaffected.     In  point  of  principle,  there  is  Trostees  v. 
nothing  to  support  a  different  result,  as  the  case  stands,  but  rather  the  re-    "     ^°"' 
verse.     In  truth  the  deed  itself  speaks  in  this  very  clause  of  the  testator's 
daughters  and  their  children  taking  according  to  their  several  rights  of  life- 
rent and  fee,  thereby  expressly  separating  between  the  provisions  respectively 
conferred  upon  each  as  constituting  perfectly  distinct  and  several  interests 
and  estates." 

The  residuary  legatees  reclaimed,  for  whom — 

E.  S,  Gordofif  stated,  that  he  did  not  mean  to  insbt  further  as  to  the  sub- 
ordinate point  decided  by  the  Lord  Ordinary  on  the  claim  of  the  opposite 
parties  being  barred  by  their  actings.  On  the  other  part  of  the  case,  he  argued 
that  the  £1000  must  be  deducted  from  the  other  claimants,  because,  1st,  This 
is  not  a  case  of  two  estates,  one  of  liferent  in  the  mother,  the  other  of  fee  in 
the  children.  The  trust  created  is  not  of  such  a  nature  as  to  supersede  the 
use  of  restrictive  words,  as  the  trustees  could  have  been  called  upon  immedi- 
ately to  denude ;  so  the  restrictive  term  '^  only"  was  used  in  reference  to  the 
widow's  provision.  The  principle  of  decision  in  WiUiamaon  v.  Cochran^  2^th 
June  1828,  applies.  2d,  Even  admitting  that  there  are  two  distinct  estates, 
there  is  here  a  special  clause  as  to  deductions,  and  not  as  in  the  cases  cited 
on  the  other  side,  a  provision  for  the  exclusion  of  legal  claims.  It  says,  *'  pro- 
vision to  such  child  or  children  ;"  by  '*  provision,"  is  meant  the  £1500,  which 
is  therefore  expressly  signified  as  to  suffer  the  deduction ;  and  '^  children/' 
mean  ^*  grandchildren."  The  whole  object  of  the  truster  seems  to  be 
to  equalize  the  sums  his  family  should  receive  from  his  estate ;  the  deed 
should  be  read  so  as  to  attain  this  equality,  which  would  be  overthrown,  if  the 
advance  is  not  deducted  from  the  fee  of  the  provision. 

F,  B.  Douglas^  and  Deas,  for  respondents,  referred  to  Etvan  v.  Watt,  10th 
July  1828;  Fisher  v.  Dvxxm,  8th  February  1839;  and  Collier  v.  Collier^ 
6th  July  1838. 

The  Lord  President.  I  form  my  opinion  in  this  case  from  the  terms  of 
the  trust  deed.  I  think  it  clear  that  the  truster  gives  a  mere  liferent  to  his 
daughters.  The  term  ''  allenarly,"  was  not  necessary,  because  a  trust  was 
created,  and  the  principles  of  construction  we  apply  to  trust-deeds,  as  dis- 
tinguished from  deeds  of  direct  conveyance  to  children,  hold  here.  As  to 
the  deduction  of  the  advance  to  Mary  ; — In  the  cases  referred  to,  it  was  held 
on  unquestionable  principles,  that  a  liferent  and  a  fee  are  distinct  estates,  in- 
volving separate  interests,  tlie  estate  only  of  the  liferenter  being  affected  by 
his  acts,  debts,  or  obligations.  The  question  here,  is — What  where  the  trus- 
ter's intentions  in  regard  to  the  deductions  ?  The  clause  we  must  construe  to 
ascertain  these  is  not  perhaps  so  clear  as  might  be  desired  ;  but  when  we  take 
it  along  with  the  previous  clause  which  creates  a  mere  liferent  in  the  children, 
and  a  fee  in  the  grandchildren,  I  think  it  is  not  said  that  the  grandchildren's 
provisions  are  to  suffer  deduction  ;  and  the  ordinary  rule  of  law  must  apply. 
I  am  for  adhering. 

Lord  Fullerton.  I  concur.  I  cannot  listen  to  any  argument  from 
what  this  deed  implies ;  the  question  here,  is — What  does  it  express  1  Nor 
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Har.  19.  1853.  can  I  take  the  view,  that  the  truster  had  created,  not  a  liferent  in  bis 
-^r'^      daughters,  and  a  fee  in  his  grandchildren,  but  one  right  of  liferent  and  fee, 
Ilutchison's     such,  that  both  liferent  and  fee  necessarily  went  to  the  daughters ;  for  the 
Hutchison  &c.  *®"^  "  allenarly"  was  not  necessary  here,  where  a  trust  was  created  for  pro- 
tecting the  rights  of  both  liferenter  and  fiar.     We  must  hold,  tlierefore,  that 
there  were  two  provisions  given,  and  I  am  clear  that  the  deductions  cannot 
be  made  from  the  fiar's  provision.     It  must  be  made  from  the  share  of  the 
party  who  got  the  money. 

Lord  Ivory  remained  of  the  opinion  he  had  expressed  as  Ordinary. 
Lord  Cuninghame  absent. 

The  Court  *^  adhere  to  the  interlocutor  of  the  Lord  Ordinary  submitted  to 
review,  and  refuse  the  note :  Find  additional  expenses  due,"  dsc. 

JoUie^  Strong,  and  Henry ^  W.S.,  Reclaimer's  Agents. 

Douglas  and  Johnston,  W.S.,  Respondents'  Agents.         (J.  S.  M.) 


No.  160.  MCNEILL  v.  CALDWELL  and  SHEDDEN. 

Process — Jury  Trial — Act  of  Sederunt,  2ith  February  1846 — Countermand. — Circamstan- 
ces  in  which  Held,  that  sufficient  notice  of  trial  had  been  given  by  the  pursuer  in  a  juiy 
cause,  in  compliance  with  the  Act  of  Sederunt,  so  as  still  to  entitle  him  to  the  lead. 

Ist  Division.        Issues  in  this  case  were  approved  of  by  the  Lord  Ordinary  (Robertson),  on 

JoiT^Canse.     ^^  December  1852.     On  21st  January  1853,  the  pursuer  put  the  case  to  the 

Mar.  22  1863  '^^^»  ^  ^^  ^^®  Lordship  to  appoint  a  day  for  trial  under  sec.  40  of  the  Court 

w,,^      ^^  Session  Act  of  1850,  but  no  day  was  then  fixed.     On  25th  February  fbl- 

M*Neill  V.       lowing,  the  pursuer  had  the  case  again  in  the  roll  for  a  similar  purpose.     It 

Caldwell,  &c   ^j^g^  however,  continued  till  the  next  day,  in  consequence  of  the  absence  of 

the  defenders'  counsel.     When  called  on  the  26th,  the  motion  was  allowed  to 

drop,  the  parties  not  being  able  to  agree  on  a  day.     Shortly  after  the  parties 

left  the  bar,  the  defenders'  agents  put  into  the  hands  of  the  pursuer's  agent,  a 

notice  of  trial  for  the  ensuing  sittings.     On  the  same  day,  and  two  or  three 

hours  later,  the  pursuer  also  served  on  the  defenders  a  notice  of  trial  for  the 

sittings. 

On  17th  March,  a  countermand  of  the  defenders'  notice  was  served  on  the 
pursuer.  The  latter,  however,  being  desirous  to  proceed,  his  agent,  on  18th 
March,  wrote  the  defenders'  agent  as  follows: — "With  reference  to  your 
countermand  of  trial,  which  was  served  on  mo  last  night,  I  think  it  right  to 
remind  you  that  of  the  same  date  with  your  notice  of  trial,  viz.,  26th  ult.,  I 
served  a  notice  of  trial  on  you  on  the  part  of  the  pursuer,  and  I  have  now  to 
intimate  that  it  is  my  intention  to  go  to  trial  on  the  pursuer's  notice,  on  the 
day  for  which  the  cause  has  been  set  down,  viz.,  the  25th  instant."  In  con- 
sequence of  this  intimation,  a  notice  of  motion  was  on  19  th  March  served  ou 
the  pursuer  by  the  defenders,  to  the  effect  that  "on  Monday  the  21st  instant, 
tlie  Lord  President  of  the  Court  of  Session  would  be  moved  to  discharge  the 
notice  of  trial  given  by  the  pursuer  on  26th  February  last." 

The  parties  were  thus  brought  to  issue  on  the  two  notices  of  trial. 

The  Dean  of  Faculty,  (with  whom  Penney),  for  the  defenders,  maintainod 
that  it  was  incompetent  for  the  pursuer  to  give  notice  of  trial  after  the  <l(»- 
fenders  had  done  so,  the  former  having  lost  the  lead  by  not  giving  notice 
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within  ten  days  from  the  date  of  adjustment  of  the  issues,  and  that  his  right  liar.  22. 1853. 
to  the  lead  did  not  revive  till  ten  days  after  the  date  of  the  countermand.  J^^^  .^ 
Act  of  Sederunt,  24th  February  1846,  Caldwell,  &c. 

Neaves,  with  whom  Mure,  for  the  pursuer.  The  lead  has  never  been  lost, 
and  consequently  the  pursuer's  notice  of  trial  could  not  be  discharged.  The 
object  of  the  Act  of  Sederunt  of  1846,  was  to  enable  the  defender  to  force  on 
a  trial  if  the  pursuer  were  unnecessarily  delaying,  not  to  deprive  the  pursuer 
of  the  lead,  when  he  was  anxious  to  proceed.  In  the  present  case,  no  dispo- 
sition had  been  shewn  on  the  part  of  the  pursuer  to  delay.  On  the  contrary, 
the  pursuer  had  been  doing  all  he  could  under  the  provision  of  the  Court  of 
Session  Act  to  force  on  the  trial.  The  motions  before  the  Lord  Ordinary 
to  fix  a  day  for  trial  during  Session,  were  equivalent  to  notice  for  the  sit- 
tings, and  as  the  pursuer's  notice  was  served  on  the  same  day  that  he  had 
failed  in  his  endeavour  to  get  the  Lord  Ordinary  to  fix  a  time  for  the  trial, 
and  that  for  the  first  sittings  after  the  issues  had  been  adjusted,  he  had  never 
lost  his  lead.  W Cowan  v.  Wrtght,  6th  July  1852.  Court  of  Session  Act 
of  1850. 

The  Court  took  time,  and  to  day — 

The  Lord  President  stated,  that  after  consulting  with  some  of  his  brethren 
of  the  Second  Division,  he  was  of  opinion,  in  conformity  with  the  pursuer's 
argument,  that  the  pursuer  had  not  lost  the  lead.     His  Lordship  therefore — 

"  Having  considered  the  notice  of  motion  for  the  defender  .  .  .  Ke- 
foses  to  discharge  the  notice  of  trial  given  by  the  pursuer." 

Archibald  M'Neill,  W.S.,  Pursuer's  Agent. 

Smitfi  and  Kinnear,  W.S.,  Defenders'  Agents.  (J.  S.  M.) 


ANDERSON  r.  GILLANDERS.  No.  161. 

Feny — Poor  Law  Act,  8  and  9  Vict^  c.  83 — A$9U8tMnt, — Held,  that  a  ferry  across  an 
ann  of  the  sea  is  assessable  onder  the  Poor  Law  Act  in  respect  of  ownership  and  occu- 
pancy in  that  parish  alone  in  which  it  is  localized  by  the  titles  under  which  it  is  held. 

The  Ferry  of  Kessock  affords  a  means  of  communication  between  the  north  ist  Division. 
and  the  south  sides  of  the  Moray  Firth.     On  the  south  side  the  landing  place  Mar.  22. 1853. 
is  in  the  parish  and  shire  of  Inverness ;  the  lauding  place  on  the  other  side      , 
is  in  the'parish  of  Enockbain  or  Kilmuir- Wester  in  the  shire  of  Ross.     The  GiUauders. 
dues  and  fares  received  on  either  side  are  nearly  equal  in  amount.    The  ferry 
has,  for  a  very  long  period  of  time,  belonged  to  the  proprietors  of  the  estate  of 
Bcdcastle,  situated  wholly  in  Ross-shire  in  the  parishes  of  Killernan  and 
Knockbain ;  and  it  has  been  always  conveyed  and  transmitted  as  a  part  and 
portion  of  the  barony  of  Redcastle,  along  with  the  lands  of  Easter  Eessockon 
which  it  immediately  abuts ;  the  lands  of  Easter  Kessock,  ferry,  and  salmon 
fishings  of  Kessock  being  described  as  "  all  lyand  within  the  parochin  of 
Kilmuir  and  Sheriffdom  of  Ross^'^    The  proprietor  of  Redcastle  also  holds  in 
feu  from  the  magistrates  of  Inverness  a  piece  of  ground  on  the  south  side  of 
the  ferry,  on  which  the  landing  pier  is  formed,  and  houses  have  been  built  for 
the  accommodation  of  those  ferrymen  who  attend  specially  to  the  traffic  from 
that  side. 
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Mar.  22. 1853.     The  object  of  the  present  case  was  to  determine  in  what  parish  or  parishes 
^<^Y^-^      the  owner  and  occupant  of  the  ferry  are  liable,  in  respeet  of  it,  to  be  assessed 

Anderson  c.  for  poors'  rates  under  the  Act  8  and  9  Vict.  c.  83,  the  interpretation  clause  of 
which  includes  ferries  under  the  description  of  "  lands  and  heritages.''  It 
came  first  into  Court  in  the  form  of  a  multiplepoinding  at  the  instance  of 
Eraser,  the  tacksman  of  the  ferry  under  Colonel  Baillie  of  Redcastle,  in  which 
he  called  as  defenders,  Anderson,  inspector  of  the  poor  of  the  parish  of  Inver- 
ness, and  Gillanders,  inspector  of  the  poor  of  the  parish  of  Knockbain,  and 
consigned  as  the  fund  in  medio  a  sum  equal  to  the  amount  of  assessment  doe 
by  him  in  respect  of  his  tenancy,  in  order  that  the  defenders  might  settle  their 
respective  rights  therein.  Afterwards  Anderson,  on  behalf  of  the  parochial 
board  of  Inverness,  raised  action  of  declarator,  calling  as  defenders  all  the  par- 
ties who  were  in  any  way  opposed  to  his  claim,  and  concluding,  inter  aUoj  to  have 
it  declared  that  the  ferry  was  to  the  extent  of  one-half  within  the  united  parishes 
of  Inverness  and  Bona,  and  that  the  pursuer  was  entitled  to  have  one-half  of 
the  rent  assessed  as  effeiring  to  those  united  parishes.  To  this  declarator, 
which  was  conjoined  with  the  multiplepoinding,  defences  were  lodged  by 
Gillanders,  and  the  record  was  made  up  and  closed  between  the  two  inspectors 
alone.  The  defender  pleaded,  that  the  ferry  was  situated  wholly  in  Boss-shire, 
and  that  the  assessments  due  by  the  owner  thereof  fell  to  be  levied  exclusively 
by  the  parochial  authorities  of  that  country. 

The  Lord  Ordinary,  (Wood)  ''*•  Finds,  in  the  declarator,  that  in  the  question 
of  liability  for  assessment  for  support  of  the  poor,  whether  in  respect  of  pro- 
perty or  occupancy,  the  ferry  of  Eessock  is  to  be  held  as  being  wholly  within 
the  bounds  of  the  county  of  Ross  and  parish  of  Knockbain  or  Kilmuir- Wester  ; 
and  that,  consequently,  the  assessment  that  may  be  imposed  and  levied  for 
support  of  the  poor  from  the  proprietor  and  tenant  of  the  said  ferry,  in  respect 
of  their  property  and  occupancy,  falls  to  be  imposed  by,  and  is  due  to  and 
leviable  by  the  proper  parochial  authorities  of  the  said  parish  and  county, 
and  therefore,  sustains  the  defences,  and  assoilzies  the  defender  from  the  con- 
clusions of  the  action,  and  decerns.  And  in  the  multiplepoinding,  prefers  the 
defender  George  Gillanders,  inspector  of  the  poor  of  the  parish  of  Knockbain, 
on  behalf  of  the  parochial  board  of  said  parish,  to  the  fund  in  medio,  and  ranks 
him  thereon  primo  loco  accordingly,  and  decerns :  Finds  George  Anderson 
liable  to  the  defender  in  expenses  both  in  the  declarator  and  multiplepoind- 
ing." &c. 

The  pursuer  reclaimed,  for  whom — 

E.  5.  Gordon,  and  Neaves,  argued  that  a  right  of  ferry  has  reference  to  par- 
ticular localities,  viz.,  a  stretch  of  water  with  landing-places,  in  reference  to 
which  alone  it  can  be  exercised.  The  south  pier  is  situated  in  the  parish  of 
Inverness,  and  the  stream  or  current  of  the  Beauly,  which  flows  into  the  head 
of  the  firth  and  is  quite  perceptible  at  the  ferry,  has  always  been  regarded  as 
the  boundary  between  the  two  shires.  The  profits  are  derived  as  much  from 
the  south  as  from  the  north  side.  The  parish  of  Inverness  is  therefore  entitled 
to  assess  one-half  of  the  rent,  according  to  the  principle  established  in  the  case 
of  canals  in  Anderson  v.  Union  Canal  Co,,  7th  March  18d9.  Further,  it  is 
obvious  that  the  interpretation  clause  of  the  statute  deals  entirely  with  visible 
subjects  having  a  real  locality. 
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Q.  Dundas,  and  0.  G.  Bell^  for  the  defender,  argued  that  the  titles  fixed  the  Mar.  22. 1863. 
iocalttj  of  the  assessable  subject  in  Kilmuir  parish.   A  ferry  is  an  incorporeal  Anderaon  v. 
ricrht  of  way,  and  the  proprietor  of  it  does  not,  like  the  proprietor  of  a  canal  GUlanden. 
or  railway,  occupy  a  portion  of  the  solum  of  any  particular  parish. 

The  Lord  F&ksident.  The  difficulty  here  has  arisen  from  this,  tliat,  while 
the  statute  says  that  ferries  shall  be  assessed  as  lands  and  heritages,  it  has  laid 
down  no  rule  as  to  the  mode  of  assessing  them.     Ferries  are  not  in  the  same 
position  as  canals  or  railways,  for  in  their  case  a  tangible  estate,  a  portion  of 
land,  belongs  to  the  parties  assessed.    This  estate  lies  in  various  parishes,  and 
it  is  the  portion  which  has  its  actual  locality  in  each  parish  which  is  assessed 
there,  the  statute  only  fixing  a  rule  for  calculating  the  assessment.     Now  this 
ferry  being,  under  the  statute,  a  heritage,  what  is  its  locality  ?  We  must  look 
to  the  titles.     Under  them  it  forms  part  of  the  estate  of  Bedcastle,  and  of  the 
barony  of  that  name,  situated  in  Ross-shire  ;  and  I  see  from  a  decreet  of  valu- 
ation of  teinds  of  the  lands  and  barony  of  Redcastle  obtained  in  1791,  that 
the  ferry  of  Kessock  was  valued  as  lying  in  the  parish  of  Wester  Kilmuir. 
The  sound  course  is  to  hold  that  it  is  part  of  the  lands  with  which  it  is  united 
in  the  title,  and  that  its  locality  is  the  parish  of  Kilmuir. 

LoBB  FuLLEBTOK.  The  Lord  Ordinary  has  taken  the  view  that  presents 
least  difficulty.  There  is  no  doubt  as  to  the  local  position  of  this  ferry,  in  so 
&r  as  depends  upon  the  titles,  for,  in  so  far  as  it  can  be  so  localized,  it  lies 
in  the  county  of  Boss  and  parish  of  Kilmuir,  and  is  attached  to  the  barony  of 
Bedcastle.  The  Inverness  people,  therefore,  do  not  claim  the  right  of  ferry, 
but  only  that  half  the  profits  shall  be  assessed  for  their  poor.  The  mere 
statutory  enactment  that  heritage  shall  include  ferries,  cannot  change  the 
<:haracter  of  a  ferry  as  an  incorporeal  right,  or  force  us  to  treat  it  as  a  tangible 
corporeal  subject.  The  statute  only  fixes  that  ferries  shall  be  assessable,  and 
leaves  the  locality  to  the  common  law  construction  of  the  case ;  and  we  must 
therefore  hold,  that  the  locality  is  fixed  by  the  titles. 

LoBD  CuNiNGHAMB  having  been  absent  at  the  debate  did  not  take  part  in 
the  advising. 

LoBD  Iyobt.    I  concur,  though  I  must  confess  that  I  had  a  strong  leaning 
to  hold,  that,  as  this  ferry  connects,  and  equally  serves  the  parishes  on  either 
side,  the  rent  arising  from  it  should  have  been  equally  rated  in  both,  giving 
one-half  of  the  cwnulo  assessment  to  each.     Had  the  ferry  possessed  a  proper 
territorial  existence,  and  fallen  to  be  rated  as  a  real  subject  covering  and  com- 
mensurate with  the  land  below,  and  the  respective  landing-places  attached, 
that  would  have  been  the  more  natural  as  well  as  the  more  equitable  course. 
But  a  right  of  ferry  as  such,  is  not  a  real  subject  of  that  kind.    It  is  a  purely 
incorporeal  right,  and  though  connected  with  the  locality  and  drawing  its 
profits  through  that  connection,  it  has  in  itself  no  proper  local  or  visible  exis- 
tence.    In  this  situation,  but  for  the  words  of  the  statute,  it  would  have  been 
difficult  to  say  that  the  ferry  dues  (unless  under  an  assessment  on  means  and 
substance,  in  which  case  they  would  have  become  available  in  the  parish  of 
inhabitancy,)  were  as  such  liable  in  law  to  be  rated  at  all.     But  the  statute 
having  defined  ferries  as  one  of  the  subjects,  which,  for  the  statutory  purposes, 
are  comprehended  within  the  general  description  of  '<  lands  and  heritages," 
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Mar.  22. 1853.  we  must  hold  that  thej  are,  like  other  lands  and  heritages,  liable  to  assess- 
ment. The  question  remains,  in  what  character  and  to  what  effect  are  they 
to  be  assessed  ?  and  the  answer  suggested  by  the  very  mode  in  which  the 
statute  deals  with  them,  seems  to  be,  that  it  is  not  as  &jus  tncorporale  in  the 
shape  of  dues  or  tolls,  but  as  an  estate,  in  which  the  character  of  lands  <tnd 
heritages  must  predominate  and  rule.  Now,  in  this  point  of  view,  we  are  com- 
pelled to  go  to  the  feudal  title,  under  which  all  such  estate  is  held ;  and  doing 
so,  the  conclusion  at  which  the  Lord  Ordinary  has  arrived  is  not  perhaps  a 
very  strained  one,  viz.,  that  the  ferry  is  to  be  taken  as  an  accessory  of  the 
estate  of  land,  with  which,  within  the  feudal  title,  it  is  connected.  Such  estate 
here  is  unquestionably  situated  wholly  in  Ross-shire ;  and  that  portion  of  it  on 
which  the  ferry  immediately  abuts,  in  the  parish  of  Knockbain.  I  am  content, 
therefore,  not  to  disturb  the  Lord  Ordinary's  judgment. 

The  Court  "  Adhere  to  the  interlocutor  of  the  Lord  Ordinary,  subject  to 
the  following  variations,  viz.,  that  in  the  declarator  it  is  found  and  declared 
that  the  pursuer,  as  inspector  of  the  parochial  board  of  Inverness,  has  right 
to  assess  upon  such  portion  of  the  cumulo  rental  of  £800  paid  by  the  tenant 
of  the  ferry  of  Kessock,  as  may  be  found  to  effeir  to  the  subjects  held  by 
Colonel  Baillie  in  feu  of  the  burgh  of  Inverness,  and  buildings  and  erections 
thereon,  occupied  by  Alexander  Fraser,  the  tenant  of  the  ferry,  and  real  raiser 
of  the  multiplepoinding :  And,  2dly,  That  in  the  multiplepoinding  the  pursuer 
is  entitled  to  such  portion  of  the  fund  in  medio  as  may  be  f<Sund  to  effeir  to 
the  feu  subjects  above  referred  to  ;  and  remit  to  Lord  Curriehill,  in  room  of 
Lord  Wood,  as  Ordinary,  to  see  this  finding  carried  into  effect :  Quoad  uUrOy 
Befuse  the  prayer  of  said  reclaiming  note  :  Find  the  defender  entitled  to  ad- 
ditional expenses  both  in  the  declarator  and  in  the  multiplepoinding,"  &c. 


Hugh  Ro88^  W.S.,  Agent  for  Anderson. 
WilUam  Mackenzie^  W.S.,  Agent  for  Gillanders. 


(J.  S.  M.) 


No.  162. 


LINDSAY  V,  DAVIDSON. 


Process — Interdict — Sequestration — Heritable  Security — Absolute  Disposition  and  Back' 
bond. — Held,  that  it  is  not  competent  for  the  trustee  on  a  sequestrated  estate,  by  suspen- 
sion and  interdict,  to  prevent  a  party  from  levying  the  rents  of  an  heritable  subject  in  which 
he  was  infeffc  on  ex  facie  absolute  disposition  from  the  bankrupt,  followed  by  possession  of 
the  rents  since  the  sequestration,  on  the  allegation  that  correspondence  between  the  parties 
proved  that  the  disponee  was  a  mere  heritable  creditor,  and  that  his  title  constituted  only 
a  burden  on  the  fee,  which  had  therefore  passed  to  the  trustee  by  force  of  the  sequestra- 
tion. 

Ist  Division.  This  was  an  application  for  interdict  brought  in  April  1847  at  the  instance 
Mar.  23. 1853.  of  Lindsay,  as  trustee  on  the  estates  of  Sir  Andrew  L.  Hay,  which  had  been 
sequestrated  on  19th  December  1844.  It  was  directed  against  the  respon- 
dent Davidson,  with  the  view  of  preventing  him  from  continuing  to  levy  the 
rents  of  Sir  Andrew's  estate  of  Rannes,  which  the  respondent  had  been  per- 
mitted to  do  since  the  date  of  the  sequestration,  the  complainer  maintaining 
that  that  estate  was  the  property  of  the  bankrupt  at  that  date,  and  was  conse- 
quently, by  force  of  the  enactments  of  the  sequestration  statute,  vested  in  his 
trustee  for  behoof  of  all  concerned.  The  respondent  founded  on  the  follow- 
ing titles :   First,  An  ex  fade  absolute  disposition  by  Sir  Andrew  of  the 


Lindsay  v, 
Dandson. 
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estate  of  Rannes  m  favonr  of  Adam  &  Anderson,  advocates  in  Aberdeen.  It  Mar.  23. 1  j^53. 
was  dated  Ist  October  1838,  and  bore  to  be  granted  in  consideration  of  a  ^'^^'^^ 
price  of  £1300.  The  disponees  were  infeft.  Secondly^  An  ex  facie  absolute  D^id^n. 
disposition  of  the  same  subjects,  granted  by  Adam  &  Anderson  with  Sir 
Andrew's  consent  to  the  respondent  in  consideration  of  the  price  of  £1263, 
14s.  9d.  It  was  dated  5th  December  1840,  and  the  respondent  was  infeft. 
On  the  same  date  he  purchased  from  the  North  of  Scotland  Insurance  Com- 
pany various  debts  heritably  secured  over  the  estate  of  Kannes.  The  respon- 
dent stated  on  the  record  in  reference  to  the  disposition  of  1838,  that  ^'he 
understood  that  it  was  not  intended  or  retained  as  an  irredeemable  convev- 
ance,  but  that  Adam  &  Anderson  were  willing  or  bound  to  reconvey  to  Sir 
Andrew,  upon  being  paid  any  debt  due,  or  that  might  become  due  to  them,  or 
for  which  they  were  or  might  become  liable  on  Sir  Andrew's  account : "  And 
he  further  stated,  that  '^  although  no  express  declaration  passed  between  Sir 
Andrew  and  himself  affecting  his  title,  the  respondent  has  always  held  himself 
bound,  and  been  willing  to  grant  a  reconveyance  to  Sir  Andrew  on  being 
reimbursed  in  the  sums  advanced  by  him,  together  with  his  whole  claims 
against  the  estate.'*  No  back  bond  had  ever  been  granted  in  Sir  Andrew's 
favour. 

The  respondent  pleaded,  that  being  vested  and  infeft  in  Bannes  under 
an  absolute  conveyance,  he  was  entitled  to  maintain  his  title  and  possession 
against  all  other  parties,  and  that  his  readiness  to  reconvey  on  the  above 
terms  afforded  no  ground  for  depriving  him  of  the  benefit  of  his  absolute 
title,  as  long  as  those  terms  were  not  complied  with. 

The  complainer,  on  the  other  hand,  averred,  and  referred  to  the  correspon- 
dence between  the  parties  and  to  the  respondent's  admissions  in  support  of 
his  averment,  that  the  conveyances  founded  on  by  the  respondent  were  not 
absolute  and  irredeemable,  but  constituted  merely  a  redeemable  security  for 
£1300  lent  by  Adam  &  Anderson  to  Sir  Andrew. 

The  Lord  Ordinary  (Ivory)  "  In  respect  the  judgment  of  the  whole  Court 
now  pronounced  in  the  case  of  Oardyne,  Repels  the  reasons  of  suspension  and 
interdict :  Finds  the  letters  orderly  proceeded  :  Refuses  the  interdict  craved, 
and  decerns  :  Finds  the  complainer  liable  in  expenses,"  &c. 

The  complainer  reclaimed  ;  for  whom — 

Hector,  and  H.  Robertson,  argued,  that  it  was  competent  to  refer  to  the 
correspondence  to  shew  the  real  nature  of  the  transaction  with  Sir  Andrew ; 
Bobertson  v.  Duff]  14th  Jan.  1840.  It  is  proved  by  that  correspondence 
that  the  disponee  was  a  mere  encumbrancer :  his  right,  therefore,  can  be  no 
stronger,  in  a  question  not  with  third  parties,  but  with  parties  representing 
Sir  Andrew,  than  if  he  had  held  bond  and  disposition  in  security ;  Bartlett  v. 
Buchanan,  21st  Feb.  1811.  The  fee  which  thus  remained  in  Sir  Andrew 
under  burden  of  the  £1300  security,  passed  by  force  of  the  sequestration  to 
his  trustee,  who  is  entitled  to  enter  into  possession  and  manage  for  behoof  of 
all  concerned,  and  who  will,  in  the  sequestration,  give  effect  to  any  security 
or  preference  over  Rannes  which  the  respondent  may  instruct ;  Lindsay  v. 
Paterson,  10th  July  1840;  Gordon  v.  Millar,  12th  Jan.  1842. 

Boss  and  Deas,  for  respondent,  founded  on  Oardyne  v.  Boyal  Bank,  8tli 
March  1851,  to  prove  that  Sir  Andrew  was  completely  divested  by  his  coix- 
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Mar.  23. 1863.  veyance  to  Adam  &  Anderson.  A  mere  right  of  reversion  passed  to  his 
^"'^^'^^       trustee.      It  is  incompetent  in  a  suspension  and  interdict  to  spell  out  of  a 

D  ST  ^'  correspondence  a  hack  hond  which  never  existed,  and  engraft  it  on  an  ahso- 
lute  title.  Farther,  the  delay  which  has  taken  place  since  the  sequestration 
bars  proceedings  in  this  summary  form ;  Anderson  v.  M'CuUockj  29th  Jan. 
1846. 

Lord  President.  The  respondent  being  in  possession  of  this  estate  on  an 
exfacit  absolute  title,  the  trustee  attempts  to  prevent  him  from  drawing  the 
rents,  on  the  allegations  that  he  is  only  an  heritable  creditor,  and  that  his 
debts  are  not  to  the  extent  he  pretends.  On  these  allegations  we  cannot 
enter  at  all  here,  though  in  an  action  of  declarator,  or  some  other  such  action, 
it  may  be  found  that  he  is  only  a  security  holder,  that  liis  debt  is  extinguished, 
and  that  he  must  denude.  In  tlie  present  application  we  must  look  to  the 
titles  as  they  stand,  and  hold  that  Davidson  is  proprietor  of  the  estate ;  we 
cannot  try  in  this  shape  any  competition  with  him  for  the  estate. 

Lords  Fullerton  and  Cuninghame  concurred. 

Lord  Ivory.  I  concur.  There  are  three  answers  to  this  application ; — 
1.  The  feudal  title  absolutely  divests  the  bankrupt,  and  absolutely  invests  the 
respondent,  who  has  for  years  drawn  the  rents.  The  complainer's  adjudica- 
tion, qua  trustee,  could  not  carry  away  an  estate,  of  which  another  than  the 
bankrupt  was  feudal  proprietor.  It  might  give  him  a  right  to  bring  a  count 
and  reckoning  against  Davidson,  as  being  at  bottom  only  a  creditor  of  the 
bankrupt.  But  at  present  he  has  no  real  title  ;  and  any  personal  right  im- 
plied in  the  reversion  is  insufficient  to  support  him  in  his  demand  for  inter- 
dict; 2.  Admitting  the  respondent  has  but  a  title  in  security,  has  he  not 
been  for  years  a  creditor  in  possession  ?  Can  you  jump  to  the  contrary  con- 
clusion in  a  summary  application  for  interdict  ?  3.  The  trustee  has  had  such 
title  as  the  sequestration  could  give  him  for  more  than  two  years  before  he 
brings  this  challenge  of  the  title  of  one  whose  possession  he  has  all  along  re- 
cognised.    He  cannot  now  come  forward  to  oust  him  summarily. 

It  is  open  to  the  complainer  to  proceed,  perhaps,  by  count  and  reckoning, 
with  relative  declarator  and  adjudication. 

The  Court  "  adhere  to  the  Lord  Ordinary's  interlocutor,  and  refuse  the 
note :  Find  additional  expenses  due,"  &c. 

Jopp  Sc  Johnston,  W.S.,  Complainer^s  Agents. 

Ross  and  Auld,  W.S.,  Respondent's  Agents.  (J.  S.  M.) 


No.  163. 


EDINBURGH  &  GLASGOW  RAILWAY  COMPANY  ».  MILLER  and 

MARSHALL. 


Arbiter — Submission — Reference. — Heldy  that  a  party  who  has  consented  to  act  as  arbiter, 
bat  has  not  been  made  a  party  to  the  deed  of  contract  between  the  submitters,  cannot, 
without  their  consent,  and  after  acting  for  some  time,  throw  up  his  office  at  pleasure ;  but 
.     -fv*  *  *         must  assign  such  a  reason  for  so  doing  as  the  Court  may  deem  satisfactory. 

M  S4.  iftsa.  ^^  question  raised  in  this  case,  was,  whether  an  arbiter,  who  is  not  a  party 
/  'j  to  the  deed  of  submission,  and  against  whom,  therefore,  there  can  be  no  exe- 
Edin.  &  Glas.  cution  under  the  registration  clause  of  that  deed,  can  at  common  law,  and  in 
Rail.  Co.  t;.  virtue  of  his  minute  of  acceptance,  be  compelled  to  execute  and  issue  a  decree 
^^^      arbitral? 
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Marshall  contracted  with  the  railway  company  for  the  formation  of  a  por-Har,  24.  IfioS. 
tion  of  the  line.     The  deed  of  contract  contained  a  submission  to  Miller  of  all       ^*^v^ 
disputes  arising  nnder  it     In  virtue  of  that  submission  the  whole  claims  of  Edj'i-  *  Glas. 
the  parties  were,  on  completion  of  the  works,  submitted  to  him  for  adjustment.  Miller  and 
He  accepted  by  minute  indorsed  on  the  contract,  proceeded  with  the  case,  Marshall, 
and  issued  notes  of  his  decision,  allowing  parties  to  represent.     Marshall  made 
several  representations,  which  the  arbiter  repelled,  and  issued  a  finding  in 
terms  of  his  notes,   but  without  pronouncing  any  formal  decreet-arbitral. 
Nearly  two  years  thereafter,  Marshall  again  made  a  representation,  -  upon 
which  the  arbiter  intimated  that  he  was  not  disposed  to  act  longer ;  and  he 
subsequently,   notwithstanding  the  remonstrances  of  the  railway  company, 
pronounced  an  interlocutor  formally  renouncing  the  submission,  on  the  ground 
^^  that  the  proceedings  in  it  are  likely  to  require  a  great  deal  of  his  time  and 
attention,  and  more  than  he  can  afford  to  devote  to  such  a  business.''     Mar- 
shall then,  founding  upon  this  renunciation,  raised  action  against  the  railway 
company  for  payment  of  a  balance  alleged  to  be  due  to  him  for  work  done. 
The  company  pleaded  in  defence,  that  the  action  was  barred  by  the  submis- 
sion  which  was  still  in  dependence  before  Miller.     The  company  further  raised 
action  of  declarator  against  both  Miller  and  Marshall,  concluding  to  have  it 
declared,  Ist,  That  the  arbiter  '^  has  not  validly  renounced  the  submission 
made  to  and  accepted  by  him,  but  is  bound  to  proceed  therewith,  and  to  decide 
upon  and  bring  to  a  final  conclusion  the  matters  thereby  submitted  to  him,  by 
issuing  a  formal  decreet-arbitral ;"  and,  2d,  ^'  That  the  pursuers  are  entitled 
to  enforce  the  obligations  undertaken  by  the  said  John  Miller,  as  arbiter.'' 

Marshall,  the  contractor,  pleaded  in  defence,  that  an  arbiter,  at  all  events  an 
arbiter  who  is  not  a  party  to  the  deed  of  submission,  cannot  be  compelled,  at 
the  instance  of  one  of  the  parties,  to  proceed  with  the  submission :  that  he 
may  renounce  at  pleasure,  or  at  least  for  any  reason  satisfactory  to  his  own 
mind  and  conscience :  and  that  Miller  had  assigned  a  valid  and  sufficient 
reason. 

Miller  gave  in  a  short  defence,  leaving  the  matter  entirely  Id  the  hands  of 
the  Court. 

These  actions  having  been  conjoined,  the  Lord  Ordinary  (Ivory )y  "  In  the 
declarator,  finds  and  declares  simpliciter  in  terms  of  the  libel,  and  decerns ; 
2d,  In  the  original  action,  sustains  the  preliminary  defences  set  forth  in  the 
first  and  second  pleas  in  law  for  the  railway  company,  and  in  respect  thereof, 
dismisses  the  action,  and  decerns ;  and,  3d,  In  both  actions,  finds  the  said 
company  entitled  to  their  expenses  respectively  and  severally  against  the  other 
parties,  so  far  as  occasioned  by  each,"  &c. 

Marshall  reclaimed. 

(?.  Young,  and  Inglis,  (Dtan  of  Faculty),  for  reclaimer,  founded  on  Chiesley 
y,  Ccdderwoodj  30th  June  1699,  Mor.,  p.  632.  Where  the  arbiter  is  not 
made  a  party  to  the  deed  of  submission,  there  is  no  contract  between  him  and 
the  submitters ;  the  latter  lie  under  no  legal  obligation  to  him,  but  may  dis- 
solve the  connection  when  they  please.  He  therefore  is  equally  at  liberty  to 
decline  to  decide.  He  is  the  man  of  the  parties'  own  choice  ;  they  must,  con- 
sequently, take  his  word,  when  he  says  tliat  he  cannot  act  further  with  justice 
to  himself  and  them,     If  he  says  what  is  false,  he  is  unfit  to  be  longer  trusted 
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Mar.  24. 1868.  as  arbiter ;  if  he  says  trae,  it  would  be  most  unjust  not  to  liberate  him.     If 
^*T7r!      ti^<5  arbiter  be  bound  by  contract  the  usual  result  must  follow,  viz.,  imprieon- 
Kail.  Co.  V.  '  ment  on  a  decree  adfaelum  prcestandum^  i.e.,  on  a  decree  to  compel  a  man  to 
Miller  and      make  up  his  mind ;  or  liability  in  damages  for  breach  of  coi/tract,  if  he  has 
Miiis  Ai .        allowed  .the  submission  to  expire.     Such  consequences  were  never  heard  of  in 
the  law  of  arbitration.     By  legal  steps  against  him  an  arbiter  would  be  con- 
yerted  into  an  enemy,  and  if  decree  was  pronounced  ordaining  him  to  pro- 
ceed, he  could  always  delay  by  making  some  trifling  order.     The  Court  only 
give  effect  to  such  obligations  as  they  can  clearly  see  their  way  to  enforce. 

Blackburn  and  Neavea,  for  the  respondents.  A  trustee,  a  tutor,  every  per- 
son who  holds  murms  publicum,  cannot  resign  at  pleasure ;  neither  ought  an 
arbiter  to  possess  this  power,  which  would  be  productive  of  gross  injustice.  The 
difficulty  of  enforcing  an  obligation  is  no  ground  for  not  declaring  it  to  exist. 
By  the  arbiter's  acceptance  the  submitters  have  a  jus  quassitum,  which  they 
can  only  lose  on  his  renunciation  being  accepted  by  the  Judge  ccaud  cognitd. 
The  following  authorities  were  quoted :  Dig.  Lib.  iv.,  tit.  8, 1.  3,  §  1,  3 ; 
and  1.  15.  Beg.  Maj.,  b.  ii.,  cap.  4,  §  7.  Hope's  Major  Prac.,  part  5,  tit. 
15.  Mackenzie's  Instit,  tit.  3,  p.  4.  Spottiswoode's  Styles,  p.  213 ;  Ed. 
1708.  Bankton,  L.  i.,tit.  28,  §  14,  and  L.  iv.,  tit.  45,  §§  132,  133.  Jervis- 
wood,  4th  Dec.  1702,  Diet.  9435,  and  2  Fount.,  p.  15  ;  Caimcross  v.  HuntcTj 
8th  Feb.  1702,  Diet.  632  y  Skeen,  Diet.  9436.  In  Chieslty's  case  the  Court 
only  refused  to  grant  a  mmmary  remedy,  because  there  was  no  obligation  on 
which  summary  diligence  could  be  used ;  see  Ersk.,  b.  iv.,  tit.  3,  §  30. 

The  Lord  President.  I  am  for  adhering.  There  may  be  cases  in  which 
an  arbiter  may  be  well  entitled  to  give  up  his  office,  e.g.,  on  account  of  his 
health,  or  of  some  interest  of  his  own  emerging.  But  the  validity  of  his 
reason  must  be  judged  of  by  the  Court.  There  is  no  incompetency,  therefore, 
in  an  action  to  have  it  found  that  he  must  go  on.  If  decree  goes  against  him, 
the  question  may  arise  how  he  is  to  be  compelled  io  discharge  his  duty.  We 
have  no  such  question  here.  I  have  no  difficulty  in  holding  that  the  arbiter, 
in  this  case,  assigned  no  sufficient  reason  for  not  continuing  to  act. 

Lord  Fuixerton.  Looking  both  to  principles  and  to  consequences,  I  have 
no  difficulty  in  concurring.  It  is  preposterous  to  maintain  that  an  arbiter  who 
has  accepted  and  acted  is  not  bound  to  go  on,  but  may  retire  at  his  own  dis- 
cretion, unless  the  old  course  has  been  followed  of  inserting  a  clause  of  regis- 
tration in  the  submission.  The  greatest  possible  injury  would  result  from  such 
a  power.  Such  is  not  our  law,  as  it  is  not  that  of  Rome,  or  of  the  Code  Napo- 
leon. Chiesley's  case  only  ruled  that  summary  diligence  could  not  be  used 
against  an  arbiter  who  had  not  consented  to  a  clause  of  registration. 

Lord  Cuninghame.  It  is  the  law  of  Scotland  that  an  arbiter  cannot  resign 
his  office  without  stating  a  sufficient  reason  for  so  doing.  What  shall  be 
deemed  a  sufficient  cause  must  depend  on  the  specialties  of  each  particular 
case ',  and  the  Court  will  probably  not  scan  it  too  critically,  as  the  leaning  of 
the  law  must  be  to  liberate  a  conscientious  man  from  a  duty  which  he  feels, 
on  reasons  satisfactory  to  himself,  that  he  cannot  discharge  with  propriety. 
Here  Miller  has  not  stated  any  reason  to  unfit  him  for  the  discharge  of  his 
duty. 

Lord  Ivory  concurred. 
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The  Court  '^adhere  to  the  interlocutor  of  the  Lord  Ordinary  sobmitted  to^**"'*  **•  l®**^- 

review,  and  refuse  the  note ;  Find  the  reclaimer  liable  in  additional  expenses,''      ^"^^y"*^ 
p  '  '  r        -^    Ediii.&Ghi. 

*c.  KftU.  Co.  if. 

Lockhan,  Morton,  WkUAead,  j-  Grtig,  W.S.,  Redahner^  Agents.  •  ^JI^iS^ 

Damd  SmOi^  W.S.,  Agent  f6r  the  BaUwaj  Company.  (J.  8.  M.) 


HAMILTON'S  EXECUTORS  v.  HOPE,  Ac.  No.  164. 

Proof-^Wri^^BMght  t»  Seatn^^^Heldf  that  the  mere  narratiTe  of  a  debt  to  a  cevtam 
amount  in  a  deed  pnrportiDg  to  be  a  dispositioii  and  assignation  of  effects  in  secnrity 
thereof  but  containing  no  obligation  to  repay,  is  not,  per  m,  evidence  upon  which  decree  of 
constitution  can  be  pronounced. 

..  This  was  an  action  raised  before  the  Sheriff  of  Edinburgh  by  the  executors  Ist  Division. 
of  Hamilton,  with  the  view  of  obtaining  a  pari  passu  preference,  in  terms  of  Mar.  24. 1853. 
Act  of  Sederunt  of  28th  February  1662,  upon  the  proceeds  of  the  furniture^  ""7^ 
of  the  late  Countess  of  Strathmore,  which  had  been  sold  by  the  defenders,  hers^ecutorsV 
executors-creditors,  for  behoof  of  themselves  and  her  other  creditors.  The  Hope,  ftc 
debt  didmed  by  the  pursuers  was  L.1500,  with  interest,  to  instruct  which 
they  libelled  merely  upon  two  deeds  granted  in  &vour  of  their  author.  The 
first  was  dated  in  1823,  and  purported  to  be  a  disposition  and  assignation 
by  the  Countess,  with  consent  of  her  husband,  and  by  the  Earl  himself.  It 
proceeded  upon  the  following  narrative : — '*  Considering  that  James  Hamil- 
ton, W.S.,  previous  to  the  marriage  of  me  the  said  Marianne  Countess  of 
Strathmore  witb  the  said  Earl,  did  advance  to  me,  and  for  my  use  and  behoof, 
divers  sums  of  money,  amounting  to  the  sum  of  L.1500 ;  and  that  he  has, 
since  the  period  of  my  said  marriage,  incurred  a  considerable  debt  for  law 
expenses  in  the  protection  of  my  separate  estate  held  by  me,  secluding  the 
jus  marid  of  my  husband,  and  for  which  I  am  accordingly  responsible ;  and 
that  I,  the  said  Earl,  am  also  indebted  and  owing  to  the  said  James  Hamil- 
ton divers  large  sums  of  money,  and  for  which  several  advances  it  is  just  and 
reasonable  that  he  should  be  assigned  into  such  securities  as  we  have  it  re- 
spectively in  our  power  to  give."  It  then  stated,  that  in  1820,  on  the  de- 
parture of  the  Earl  and  Countess  from  Scotland,  their  furniture  had  been 
handed  over  to  Hamilton  as  a  security  for  the  said  advances,  and  had  con- 
tinned  ever  since  in  his  possession ;  and  that  as  there  was  no  immediate  pro- 
spect of  their  being  able  to  discharge  their  respective  engagements,  it  was 
right  to  grant  him  a  formal  assignation  to  the  said  furniture.  Then  follows 
the  dause  of  assignation  in  Hamilton's  favour  in  security  of  the  advances ; 
but  the  deed  contained  no  obligation  to  repay  them.    The  second  deed  was  ' 

executed  by  the  Countess  in  1848,  afler  her  husband's  death.  It  narrated  the 
^  previous  deed,  which  she  ratified,  approved  o^  and  confirmed  in  ail  respects. 
Hamilton. never  obtained  actual  possession  of  the  furniture,  which  remained 
in  the  Countess's  apartments  till  her  death ;  but  the  pursuers  pleaded,  that  an 
assignation  in  security,  proceeding  upon  the  narrative  or  aclmowledgment  of 
a  debt,  forms  a  valid  ground  of  debt  to  the  amount  acknowledged,  even 
though  the  subject  assigned  in  security  may  never  have  been,  and  may  never 
become  available.  The  defenders  denied  the  contraction  of  the  debt,  and  their 
first  plea  was,  that  the  documents  libelled  on  do  not  instruct  tbe  pretended 
debt  in  a  question  with  the  defenders. 

z2 
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Hamilton's 
Execatora  v^ 
Hope,  &c* 


Mar.  24.  lS5d.     Tbe  Sheriff  assoilzied  the  defeoders,  and,  on  advocation,  the  Lord  Ordinarj 
(Robertson)  "  remitted  simpUciter  to  the  Sheriff.'' 
The  pursuers  reclaimed,  for  whom — 

Woodf  and  the  Dean  of  Faculty  (Inglis),  argued  that  the  best  evidence  of  the 
existence  of  a  debt  is  the  debtor's  acknowledgment.  Thiis  is  the  only  evidence 
of  the  debt  in  personal  bonds.  That  the  security  proved  worthless  does  not 
prevent  us  from  founding  on  a  separate  and  distinct  part  of  a  deed,  which  was 
expressly  intended  both  to  give  security,  and  to  serve  as  a  letter  of  acknow- 
ledgment. 

Pattofij  for  defenders.  The  alleged  debt  is  merely  the  inductive  cause  of 
granting  the  assignation,  but  the  narrative  of  a  debt  does  not  establish  its  ex- 
istence, '^  non  creditur  referenU  nisi  constet  de  relatoJ*  The  sole  purpose  of  the 
deed  was  to  grant  the  assignation,  and  it  has  proved  abortive ;  the  mere  in- 
cidental allusion  in  such  an  abortive  deed  to  a  debt  cannot  establish  it. 

The  Lord  President.  I  cannot  hold  that  an  assignation  in  security  is 
sufficient  evidence,  j^er  ^e,  of  the  subsistence  of  the  debt  secured,  at  the  cedent's 
death.  Such  a  deed  is  not  a  bond ;  it  is  not  a  deed  on  which  the  payments  of 
a  debt  are  marked,  or  by  the  cancellation  of  which  a  debt  is  extinguished. 
Its  nature  is  not  to  constitute  a  debt,  though  there  must  be  m  gremio  of  it  re- 
ference to  one. 

Lord  Fullerton.  These  documents  are  the  only  ground  of  action,  and 
the  question  is,  whether  the  statement  of  a  debt,  intended  as  a  prefiu^  to  a 
deed  which  attempts  to  grant  a  security,  but  is  ineffectual  for  that  purpose,  is 
good  evidence  that  the  debt  subsists  at  present.  I  cannot  hold  this,  though  I 
have  had  some  difficulty.  But  it  is  said  that  the  narrative  is  to  be  treated  as 
an  I.  0.  n.  Even  granting  this,  we  have  little  authority  in  our  law  for  de- 
termining the  effect  to  be  given  to  I.  0.  Us.  No  doubt,  such  a  document 
is  evidence  that  at  its  date  the  debt  was  owing,  but  how  long  is  that  to  en- 
dure? It  is  certainly  good  evidence  to  put  before  a  jury  ;  but  it  does  not^ 
per  se,  entitle  the  holder  to  demand  payment. 

Lords  Ccjninghame  and  Ivort  concurred. 

The  Court  <*  Recal  the  Lord  Ordinaiy's  interlocutor ;  .  .  •  advocate  the 
cause ;  sustain  the  first  plea  in  law  for  the  defenders,  and  find,  in  terms  thereof^ 
that  the  documents  produced  by  the  pursuers  do  not  instruct  the  pretended 
debt,  in  support  of  which  they  are  produced,  in  a  question  with  the  defenders, 
and  assoilzie  the  defenders  from  the  conclusions  of  the  summons  in  the  pre- 
sent action  as  laid  :  Find  the  pursuers  liable  in  expenses  both  in  this  and  the 
Inferior  Court,  but  subject  to  modification,  and  remit,"  &c. 

Hunter^  Blair,  and  Cowan,  W.S.,  Pursuers'  Agents. 

J.  A.  Robertson^  S-S.C,  Defenders*  Agents.  (J.  S.  M.) 


No.  165.  DEUHUBST  v.  GARDINER. 

Ist  DiTiuon.  Agent  and  Client — English  Solicitor — AUeged  Double  Charges, 

Mar.  24. 1853.     The  pursuer,  an  English  solicitor,  raised  action  against  the  defender,  for 
'7'^''^*'       payment  of  a  business  account  for  suing  a  debtor  of  the  defender  in  the 
Gordiuer.         Liverpool  Borough  Court. 
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The  defender  admitted  the  employment,  but  maintained  that  although  theMar.24. 1853. 
documents  of  debt  were  two  bills  of  exchange,  granted  by  the  party  sued  in      ^-'Y"*^ 
England,  in  his  (the  defender's)  favour,  and  ought  to  have  been  included  in^^jj^  *'• 
one  action,  the  pursuer  (Deuhurst),  had  improperly  raised  an  action  on  each 
bill,  whereby  double  expenses  had  unnecessarily  been  incurred. 

The  Lord  Ordinary  (Cowan),  decerned  in  terms  of  the  libel. 

The  defender  reclaimed. 

Shandy  for  the  reclaimer.  The  pursuer  does  not  dispute  that  one  action 
would  have  sufficed.     If  so,  two  suits  should  not  have  been  raised. 

Monro,  contra.  The  defender  has  not  properly  averred  that  the  pursuer's 
conduct  in  raising  two  actions  was  in  violation  of  his  professional  duty,  and 
the  course  followed  was  usual  and  customary. 

Lord  Ivory.  The  defender  maintains  in  his  record,  and  at  the  bar,  that 
two  actions  were  '^  unnecessary  and  improper."  That  is  quite  enough,  and 
the  Court  cannot  listen  to  a  professional  person  in  the  position  of  the  pur- 
suer urging  such  a  plea  with  respect  to  his  own  business  account.  There 
must  be  farther  investigation. 

The  Court,  before  answer,  remitted  to  the  taxing  officer  of  the  Borough 
Court  of  Liverpool,  to  peruse  the  record  and  documents,  and  report  his 
opinion  in  the  case,  and  to  tax  the  account  sued  for. 

John  Ronaid^  S.S.C.,  Agent  for  Pursuer. 

JohnRutherf&rd^  W.S.,  Agent  for  Defender.  (R.  S.) 


MCNEILL  V,  CALDWELL.  No.  166. 

Procest-^Istue^Amendment  o/I—^e2t/ competent  to  amend  an  iasne  on  the  eve  of  a  jniy 
trial,  by  substituting  words  which  adapted  it  to  the  statements  on  record,  instead  of  an 
expression  which  gave  an  erroneous  representation  of  these  statements,  the  parties  being 
clearly  at  one  as  to  the  real  question  at  issue. 

The  question  here  related  to  the  competency  of  amending  an  issue  on  the  1st  Division, 
eve  of  a  jury  trial.     The  record  had  been  closed  on  summons  and  defences,  jury  Cause. 
The  principal  copy  of  the  summons  set  forth  that  the  defender  had  purchased  ^f^r  24. 1853. 
from  the  pursuer  *'  thirty  two  year  old  stots,''  at  £4,  10s.  per  head,  and  con-      ^-^v^*^ 
eluded  for  payment  of  £135,  being  thirty  times  £4,  10s.   The  defences  correctly  McNeill  v. 
dealt  with  the  claim,  as  a  claim  for*the  price  of  thirty  two-year-old  stots.   But  in  Calaweu. 
the  printed  copy  of  the  summons,  the  claim  was  set  forth  as  for  the  price  of 
"  thirty  two-year-old  stots,"  and  the  issue  as  framed  was,  whether  the  defender 
had  purchased  "  thirty-two  or  thereby  one-year-old  stots."     On  the  day  before 
the  trial,  and  in  chambers,  the  pursuer,  for  whom — 

Neaves,  with  whom  Mure^  moved  the  presiding  Judge  for  leave  to  amend 
the  issue  by  deleting  the  words  quoted,  and  inserting  "  thirty  two-year-old 
stots."  The  parties  are  evidently  at  one  as  to  the  sum  concluded  for,  and  the 
real  matter  in  dispute.  This  is  a  mere  clerical  error,  or  at  any  rate  such  a 
palpable  inaccuracy,  that  the  presiding  Judge  may  competently  allow  the  pur- 
suer to  amend  it  Macfarlane's  Practice,  p.  75,  and  cases  there  referred  to. 
Edwards  v.  Begbie,  28th  November  1850. 
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Har.  S4.  ISM.  ^^®  Dean  of  Faculty^  with  whom  Penney  and  PatUm^  for  the  defender, 
^"^^^"^       denied  all  knowledge  of  the  transaction,  and  of  what  the  claim  made  by  the 

C^wdL*  pursuer  really  was.  This  is  not  a  mere  clerical  error  in  an  isene;  but  a 
deliberate  statement  Such  an  amendment  as  that  proposed  is  equivalent  to 
settling  a  new  issue,  which  can  only  be  done  by  interlocutor  <A,  the  Court, 
subject  to  the  review  of  the  House  of  Lords.  It  is  incompetent  to  make  it  on 
a  motion  in  chambers. 

The  Lord  Fbesideiit.  If  this  amendment  amounts  to  the  settling  of  a 
new  issue  it  is  plainly  incompetent ;  if  it  only  amounts  to  the  correction  of  a 
clerical  error  it  is  not  so.  The  correction  of  the  specification  of  the  year  in  a 
case  cited  by  Mr  Macfarlane,  appears  to  be  a  strong  case  in  point,  but  I  wiU 
consult  the  Lord  Justice-Clerk  who  is  in  the  Court  of  Justiciary. 

After  consultation, — 

The  Lord  President  stated  that  the  Lord  Justice-Clerk  had  no  doubt  that 
this  was  merely  an  inaccuracy  which  might  competently  be  corrected,  and 
that  this  opinion  entirely  coincided  with  his  own« 

Amendment  therefore  allowed. 

Archibald  M^Nem,  W.Sk,  Pursuer's  Agent 

Smith  and  Kinnear^  W.S.,  Defender's  Agents.  (J.  S.  M.) 


No.  167.  GILMOUK  v.  GOEDON. 

11  and  12  Vict  c  86 — Entail  Amendneni  AcP^Prohibiiory  Clonae-— Irritant  Clause, — 
Ruohtive  Clause — Construction, — It  being  declared  in  the  last  member  of  a  prohibitory 
clause,  that  it  should  not  be  lawful  *'  to  do  any  other  fact  or  deed,"  &c. — HeUy  that  the 
expression  in  the  irritant  dausCi  that  ^  not  only  all  such  facts  and  deeds  &c,  shall  be  Toid 
and  null/*  could  not  be  restricted  to  apply  to  the  lost  member  only  of  the  prohibitoiy 
clause,  but  had  a  retrospective  application  to  the  whole  of  the  things  prohibited. 

Where  a  resolutive  clause  ran, — "  And  do  hereby  declare " : — Heldf  that  the  want  of 
the  nominative  did  not  effect  the  validity  of  the  clause : — Ileldy  also,  that  the  expression 
in  a  resolutive  clause  "  upon  the  contravening  of  the  said  provisions  or  either  of  them"  ap- 
plied generally  to  every  act  of  contravention,  and  not  to  one  of  two  merely. 

1st  Division.  This  was  an  action  of  declarator  at  the  instance  of  the  heir  of  entail  in  pos- 
Mar.  24. 1853.  session  of  the  lands  and  barony  of  Craigmillar,  against  the  heirs  substitute  of 
''■^^*"*'  entail,  concluding  to  have  it  declared  that  the  entail  is  invalid  and  inoperative 
Gilmour  ».  ^  protect  the  estate  against  the  diligence  of  his  creditors  or  his  own  voluntary 
deeds.  The  objections  to  the  entail  mainly  relied  on  by  the  pursuer,  were, 
( 1 ).  That  there  was  no  effectual  irritant  clause  as  regards  sales  and  alienations. 
And  (2).  That  the  resolutive  clause  was  defective  and  ineffectual.  The  prohi- 
bitory clause  was  specific  and  precise.  The  irritant  clause  was  as  follows : — 
'^  Declaring  always  that  in  case  the  said  John  Gilmour  my  son,  or  any  of 
the  said  aires  of  tailzie,  shall  act  or  do  in  the  contrairie,  that  not  only  all  such 
facts  and  deeds,  with  all  that  may  follow  thereupon,  shall,  ^so  facto^  be  void 
and  null,''  &c.  And  the  resolutive  clause  so  far  as  objected  to,  was  as  fol- 
lows : — "  And  do  likeways  hereby  declare  that  the  person  contraveener  shall 
immediately  upon  the  contraveening  of  the  said  provisions  or  either  of  them," 
&c.  (1.)  In  regard  to  the  irritant  clause,  it  was  contended  that  it  was  limi- 
ted to  "  all  such  facts  and  deeds,"  and  that  these  words  have  reference  to  the 


No.  167.  COURT  OF  SESSION.  339 

4 

last  member  only  of  the  prohibitoxj  clause,  whereby  it  is  dedare^  that  it  shall  Mar.  24. 1858. 
not  be  lawful  for  the  heirs  of  entail  "to  contract  debts,  or  to  do  any  other       ""^^^"^ 
fact  or  deed,  either  civil  or  criminal,  whereupon  the  samen  lands,  baronies,  Qordon. 
teinds,  and  others  above  written,  or  any  part  thereof^  may  be  apprised,  adjudged, 
evicted,''  &c.    It  was  conceded  that  the  irritant  clause  struck  at  all  such  facts 
and  deeds,  including  the  contracting  of  debt,  which,  by  the  conception  of  the 
prohibitory  clause,  and  especially  by  the  use  of  the  word  '^  other  "  was  regard- 
ed as  a  "  fact  or  deed ;"  but  it  was  denied  that  the  irritant  clause  had  any 
more  extensive  or  retrospective  application. 

(2.)  In  regard  to  the  resolutive  clause,  the  objections  chiefly  pressed,  werci 
that  the  clause  was  defective  from  want  of  a  nominative  "  and  do  hereby 
likewise  declare,"  instead  of  "  and  I  do  hereby  likewise  declare."  This,  it  was 
alleged,  rendered  the  clause  altogether  unmeaning.  (3.)  That  the  word  either, 
in  the  expression,  "  contravening  of  the  said  provisions  or  either  of  them," 
can  only  apply  to  one  of  tivo  provisions,  not  to  one  of  three  or  more  provisions 
— and  that  as  there  were  more  than  two  provisions,  the  clause  was  inopera- 
tive. 

Defences  were  lodged,  maintaining  that  the  irritant  clause  must  in  sound 
construction  be  held  to  apply  generally  to  the  whole  of  the  things  prohibited, 
and  also  that  the  resolutive  clause  was  equally  valid  and  unexceptionable. 
A  record  being  made  up, — 

The  Lord  Ordinary  (Golonsay),  sustained  the  defences,  and  found  the  defen- 
der entitled  to  expenses. 

In  a  note,  his  Lordship  stated,  that  in  his  opinion  the  pursuer's  reading  of 
the  irritant  clause  was  a  constrained  and  inaccurate  reading  of  it.  "  This 
clause  read  by  itself  is  broad  enough.  K  any  of  the  heirs  ^  shall  act  or  do  in 
the  contrairie,'  means  in  the  contrary  of  what  is  before  prescribed  or  prohibi- 
ted, not  of  any  particular  part  of  it  more  than  another,  but  of  the  whole  or 
any  part  of  it — ui  any  respect  '•  in  the  contrairie.'  Then,  if  they  shall  act  or 
do  in  the  contrary,  'all  such  facts  and  deeds,'  shall  be  i]p«o.^xcto  void  and  null. 
This  is  to  say,  that  if  they  act  or  do  in  the  contrary,  what  they  so  act  or  do, 
or  all  such  actings  or  doings,  or  all  such  facts  and  deeds,  shall  be  void  and  null. 
But  even  if  the  irritant  clause  was  to  be  read  on  the  principle  contended  for 
by  the  pursuer,  of  limiting  the  expression  '  facts  and  deeds '  to  things  that  are 
in  the  preceding  prohibitory  clause  described  or  treated  as  'facts  and  deeds,' 
there  seems  to  be  no  sound  principle  on  which  its  application  can  be  limited 
to  the  last  of  the  things  that  are  treated  in  the  prohibitory  clause  as  facts  and 
deeds,  instead  of  embracing  all  the  thiags  that  are  so  described  or  treated ;  and 
if  it  shall  be  allowed  to  embrace  all  things  so  descril)ed  or  treated,  it  will  em- 
brace the  whole  of  the  first  class  of  prohibitions,  being  those  having  reference 
to  alteration  of  succession,  for  that  member  of  the  prohibitory  clause  is  wound 
up  with  the  expression  '  nor  do  any  other  fact  or  deed  &c.,'  just  in  the  same 
way  as  the  last  member  of  the  prohibitory  clause  which  has  reference  to  the 
contracting  of  debt.  The  intermediate  member  which  has  reference  to  sales 
and  alienations,  is  not  wound  up  with  any  such  expression,  probably  because 
it  contains  in  itself  a  full  enough  enumeration.  But  selling  and  alienating 
are  in  themselves,  and  in  the  sense  of  the  entail,  as  much  facts  and  deeds  as 
altering  the  order  of  succession,  or  contracting  debt,  and  if  the  force  of  the 
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Mar.  24. 1853.  irritant  clause  is  to  draw  back  not  only  to  the  last,  but  to  the  first  member  of 
'^'^^^^      the  prohibitory  clause,  it  is  difficult  to  elide  its  effect  on  the  intermediate 

Gordon.  member. 

As  to  the  objection  to  the  resolutive  clause,  "it  did  not  appear  to  the 
Lord  Ordinary  that  these  criticisms  were  of  sufficient  importance  to  destroy  the 

entail." 

Against  this  interlocutor  the  pursuer  reclaimed. 

Fraser  and  Neaves,  for  the  reclaimer. 

Dundas,  H.  Robertson,  and  the  Dean  ofFcLcuUy,  for  the  respondents,  were 
not  called  on. 

The  Court  expressed  their  concurrence  with  the  views  istated  by  the  Lord 
Ordinary  in  his  note.  They  therefore  "  adhere  to  the  Lord  Ordinary's  inter- 
locutor submitted  to  review,  and  refuse  the  note  :  Find  additional  expenses 

due,"  &c. 

Hay  Ss  Pringle,  W.S.,  Pursuer's  Agents. 

G.  L.  Sinclair.  W.S.,         \     Defender's  AffPnte 

Walker  §•  Melville,  W.S.,  /     ^^^^^^^^ «  Agents.  ^j  g  ^^ 


^0    168^  CUNNINGHAM  v.  GEMMELL. 

Bight  of  Property — Declarator — Possession, 

l8t  Division.       Th\&  was  an  action  of  declarator  of  right  to  a  coal  cellar,  in  a  common  stair, 
Mar.  25. 1863.  ^  *  larg®  tenement  in  Antigua  Street,  brought  by  the  proprietor  of  certain 
^"^^f^^       portions  of  the  tenement  against  the  proprietor  of  certain  other  parts.     The 
Cunningham   cellar  was  expressly  mentioned  in  the  titles  of  neither  party.     The  defender 
V.    emm        ^^^  ^^^^  ^  possession  of  it  for  upwards  of  twenty  years,  and  pleaded  that  by 
nothing  but  proof  of  an  adverse  possession  for  forty  years  could  his  posses- 
sion be  now  disturbed. 

The  Lord  Ordinary  (Robertson),  inspected  the  premises,  along  with  an 
architect,  and  on  a  consideration  of  the  way  in  which  the  tenement  had  been 
originally  constructed,  and  the  mode  in  which  it  had  been  divided  among  the 
other  proprietors,  decerned  in  terms  of  the  libel,  and  ordained  the  defender  to 
remove  from  the  cellar. 
The  defender  reclaimed. 

Shand,  for  reclaimer.  Though  the  value  of  the  subject  here  is  small,  the 
principle  involved  is  one  of  great  importance.  Neither  party  is  infeft  in  the 
subject /wo  eoopressum,  both  have  a  sufficient  title  to  prescribe  to  it,  and  the 
defender  is  in  possession  for  twenty  years.  Nothing  can  remove  him  but  a 
proof  of  an  adverse  possession  for  a  sufficient  period. 

Dean  of  Faculty,  {Inglis),  The  doctrine  maintained  by  the  defender  would 
make  possession  for  twenty  years  equally  good  as  for  forty.  The  Lord  Ordi- 
nary has  disposed  of  this  case  properly,  on  considering  the  fabric  itself,  and 
the  rules  of  division  adopted  in  the  other  floors. 

The  Court,  before  decision,  remitted  to  a  commissioner  to  take  a  proof  of 
the  averments  of  parties. 

Cunningham  and  Walker,  W.S.,  Agents  for  Pursuer. 

L.  Mackintosh,  S.S.C.,  Agent  for  Defender.  (R.  S.) 
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PATTENS,  (Assignees  of  the  Renfrewshire  Bank),  v.  The  ROYAL  BANK    No.  169. 

OF  SCOTLAND. 

Bankruptcy — Sequestration — Ranking — Dividend— Title  to  pursue — Retention, — A  creditor 
was  ranked  on  a  sequestrated  estate  in  respect  of  several  bills  endorsed  by  the  bankrupt, 
and  drew  a  first  and  second  dWidend.  He  then  withdrew  eight  bills  as  paid  hy  the  pri- 
mary obligants,  and  ranked  for  a  third  and  fourth  diyidcnd  on  the  balance  as  restricted. 
The  bankrupt  was  discharged  on  payment  of  a  composition,  which  the  creditor  also  drew 
on  this  balance,  and  the  bankrupt  was  reinstated  in  his  rights.  Thereafter  his  assignee 
raised  action  against  the  creditor,  ^ alleging  that  the  latter  had  received  full  payment  of 
the  eight  bills  iVom  the  primary  obligants  over  and  above  the  dividends  drawn  thereon, 
iAid  concluding  for  repetition  of  the  over-payments.  It  appeared  that  the  payments 
had  been  rceeived  from  the  primary  obligants  on  some  of  these  bills  before  the 
ranking  for  the  second  dividend : — Held,  1.  That  the  reinstated  bankrupt,  and  conse- 
quently his  assignee,  had  a  good  title  to  pursue  for  an  emergent  estate ;  2.  That  this 
claim  did  not  involve  the  repetition  of  dividends,  or  an  interference  with  a  settled 
ranking ;  and,  3.  That  the  defender  could  not  plead  retention  in  respect  the  whole  debt 
for  which  he  had  ranked  had  never  been  paid  in  fulL 

In  1842  the  estates  of  the  Renfrewshire  Banking  Company  and  of  William  1st  Division. 
Napier  and  Roger  Aytoun,  its  sole  surviving  partners,  were  sequestrated.  Mar.  28. 1863. 
The  Royal  Bank  lodged  a  claim  to  be  ranked,  and  to  draw  dividends  in  re-       ""'^^^ 
spect  of  a  debt  of  £11,189,  6s.,  which  was  made  up  of  the  sums  contained  in  p**^®"* ''** , 
53  bills  specified  in  an  accoimt  annexed  to  the  afiSdavit.     These  bills  had  of  Scotland, 
been  indorsed  by  the  Renfrewshire  Bank  to,  and  discounted  by,  the  Royal 
Bank.     Three  of  them  were,  before  the  ranking,  deducted  by  the  Royal  Bank 
on  payment  being  received  in  full  from  the  primary  obligants,  leaving  a 
balance  of  £10,115  :  14  :  3,  for  which  they  were  ranked,  and  on  which  they 
drew  two  dividends,  amounting  together  to  5s.  8d.  per  pound.   On  31st  Janu- 
ary 1845  the  Royal  Bank  deducted  from  the  ranking,  as  having  been  fiilly 
paid,  nine  bills,  amoimting  to  £2936 :  16  : 9,  and  restricted  their  claim  in  the 
sequestration  to  £7178  ;  17 :  6,  the  balance  after  such  deduction,  on  which 
they  subsequently  received  two  farther  dividends.     In  1847  the  bankrupts 
offered  a  composition  of  1^.  per  pound,  which  was  accepted  by  the  creditors, 
including  the  Royal  Bank,  the  sequestration  declared  at  an  end,  and  the  sur- 
viving partners  reinvested  in  the  estates  of  the  Company,  and  in  their  own 
private  estates,  by  act  and  warrant  of  the  Sheriff,  confirmed  on  23d  July  1847. 
The  above  balance  of  £7178  :  17  :  6,  was  recognised  as  the  amount  of  the 
Royal  Bank's  claim  in  carrying  through  the  composition,  which  they  accord- 
ingly received  upon  that  sum ;  and  the  statement  of  assets  submitted  by  the 
bankrupts  to  their  creditors  in  the  course  of  the  composition  arrangement  con- 
tained no  notice  of  any  claim  competent  to  them  against  the  Royal  Bank. 

The  bankrupts  being  thus  reinvested,  assigned  their  rights  to  Messrs 
Patten,  who  brought  the  present  action  against  the  Royal  Bank  in  1849. 
They  averred  that  the  defenders  had,  prior  to  31st  January  1845,  received 
full  payment  from  the  primary  obligants  in  eight  out  of  the  fifty-three  bills 
on  which  the  two  first  dividends  had  been  drawn,  "  over  and  above  the  said 
dividends  /"  "  but  the  precise  dates  at  which  the  payments  were  made,  though 
well  known  to  the  defenders,  are  not  known  to  the  pursuers  otherwise  than 
from  an  entry  in  the  said  state,  bearing  the  said  date  of  31st  January  1845, 
withdrawing  the  said  bills"  (together  with  a  ninth  bill,  about  which  no  ques- 
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Mar.  28. 1853. tion  is  here  raised)  ''from  their  claim,  in  respect  they  had  been  prior  thereto 
paid  by  the  defenders/'  The  summons  concluded  for  exhibition  of  ''  a  full 
and  particular  state  or  account  showing  the  whole  sums  received  by  the  de- 
fenders from  the  several  obligants  in  the  said  eight  bills  and  promissory  notes, 
whereby  the  sum  overpaid  to  the  defenders  on  each  of  the  sidd  bills,  &c.,  and 
due  by  them  to  the  pursuers"  may  appear ;  and  for  payment  to  the  pursuers 
of  the  amount  of  over-payments  so  received,  as  forming  part  of  the  estates  on 
which  the  pursuers'  authors  .were  reinvested. 

The  defenders  alleged,  that  on  several  of  the  bills  the  payments  from  the 
primary  obligants  had  been  received  prior  to  the  ranking  for  the  second  divi- 
dend, on  all  of  them  before  the  fourth  dividend,  and  they  pleaded,  1.  That 
the  pursuers  had  no  title  to  sue  for  sums  now  alleged  to  have  belonged  to  the 
bankrupt  estate,  as  they  did  not  represent  the  tnistee  and  creditors ;  2.  That 
their  claim  was  excluded  by  the  composition  contract,  which  operated  a  mu- 
tual discharge,  hinc  inde^  of  all  claims  at  its  date  between  the  bankrupt  and 
creditors ;  3.  That  it  was  incompetent,  as  being  for  repetition  of  dividends  paid 
under  a  sequestration,  or  for  payment  of  sums  alleged  to  have  been  owing  to 
the  bankrupt  estate  before  the  creditor  was  ranked  for  dividends ;  4.  That  at 
all  events  it  was  irrelevant  and  inadmissible  as  regards  the  sums  drawn  from 
the  primary  obligants  prior  to  the  seoond  dividend ;  5.  That,  supposing  the 
defenders  liable,  they  were  entitled  to  allowance  for  the  expense  and  loss 
occasioned  by  the  failure  of  the  obligants  in  the  various  bills  in  prompt  pay- 
ment J  6.  That,  in  any  view,  the  defenders  were  entitled  to  retain  the  over- 
payments and  set  them  off  against  the  balance  which  still  remained  due  to 
them  on  the  whole  sums  ranked  for.  The  pursuers  pleaded,  1.  That  the 
Boyal  Bank  could  recover  no  more  than  fiill  payment  of  each  bill  from  the 
obligants  therein  jointly  and  severally ;  2.  That  having  received  from  the 
Renfrewshire  Bank,  the  secondary  obligant,  5b.  8d.  per  pound  on  each  bill, 
they  ought  to  have  drawn  only  the  balance  from  the  primary  obligants,  and 
then  to  have  conveyed  the  bills  to  the  Renfrewshire  Bank  that  they  might 
operate  their  relief  of  what  they  had  psiid,  against  the  latter ;  3.  But  as  they 
drew  not  merely  the  balance  but  the  whole  sum  in  each  bill  from  the  primary 
obligants,  they  are  liable  to  the  Renfrewshire  Bank  for  the  excess  of  5s.  8d. 
per  pound  on  each  bill ;  4.  That  this  excess  was  part  of  the  bankrupt's  funds 
to  which  the  pursuers'  authors  acquired  a  good  title  by  the  discharge  in  t^ieir 
favour  under  the  bankrupt  statute,  and  the  pursuers  were  validly  vested  in 
the  right  thereto ;  See  Biggar  (erroneously  Bell)  v.  Carstairs^  17th  December 
1842  ;  Baillie  v.  Young^  14th  February  1835 ;  5.  That  it  was  irrelevant  to 
plead  that  the  sums  recovered  from  the  primary  obligants  were  paid  prior  to 
the  ranking  for  the  second  dividend,  seeing  the  defenders  are  bound  to  account 
for  any  excess  received  by  them  above  208,  in  the  pound ;  6.  That  the  objec- 
tion on  the  composition  contract  was  irrelevant,  as  the  defenders  were  not 
concurring  creditors  therein  in  respect  of  the  bills  libelled,  which  had  been 
previously  withdrawn  from  the  ranking ;  and  all  the  other  objections  to  the 
pursuers*  title  were  equally  irrelevant,  as  they  did  not  challenge  the  validity 
of  the  defenders'  ground  of  debt,  or  securities  therefor. 

The  Lord  Ordinary,  (Wood),  ''sustains  the  defences,  and  assoilzies  the  de- 
fenders."    His  Lordship  in  a  note  observed :  "  Whatever  may  have  been  the 
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rights  of  parties  in  regard  to  the  defenders'  claim,  or  the  bills  of  which  it  waslCar.  2S.  1859. 
composed,  whatever  right  there  might  have  been  in  the  trustee  or  creditors  in       '"""^''^ 
respect  of  the  sums  received  by  the  defenders  on  the  bills  in  question,  to  l™it  j^Jj^^^^j^ 
or  modify  the  defenders'  ranking  in  the  sequestration,  or  to  restrict  the  amount  of  Scotland* 
of  the  debt  upon  which  they  were  entitled  to  be  paid  a  composition,  the  Lord 
Ordinary  is  of  opinion  that  it  is  now  too  late  to  attempt  to  alter  the  defenders' 
position,  and  that  the  demand  of  the  bankrupts,  or  of  the  pursuers  as  in  their 
place,  for  the  accounting  concluded  for,  cannot  be  sustained.'' 
The  pursuers  reclaimed. 

Wood  and  Dean  of  Faculty  (JngUs)^  for  reclaimers. 
Monro  and  Neavesy  for  Etoyal  Bank. 

Lord  Fullebton.    After  much  difficulty,  I  have  arri?ed  at  the  opinion 
that  this  interlocutor  cannot  be  supported,  and  that  the  pursuers  are  right. 
It  is  dear  that  the  defenders  have  money  in  their  hands  which  they  are  bound 
to  account  for  to  somebody ;  for  we  must  throw  out  of  view  the  notion  that 
they  are  entitled  to  set  off  the  surplus  payments  on  the  bills  in  question  against 
the  balances  due  on  the  other  documents  of  debt  which  they  held  against  the 
bankrupt  estate.    It  is  impossible  to  take  that  view.     But  the  great  difficulty 
consists  in  supporting  the  present  claim  on  the  ground  of  its  altering  a  scheme 
of  ranking  acknowledged  for  several  years.     On  a  careful  examination,  there 
seems  to  be  no  interference  here  with  any  ranking.    If  there  were,  I  would 
have  great  difficulty  indeed.   The  ranking  was  quite  right.   But.  the  defenders 
have  not  accounted  for  the  surplus  payments  they  drew.    In  holding  them 
liable  to  repeat  these,  I  cannot  see  how  the  ranking  is  touched.     I  think  the 
bankrupt's  assignees  stand  now  in  right  of  these  over-payments ;  but,  at  all 
events,  the  defenders  have  no  right  to  them  whatever.     The  creditors  of  the 
Benfrewshire  Bank  may  still  get  the  benefit  of  them  by  a  reduction  of  the 
composition  contract,  a  course  which  was  successful  in  BaiUk^s  case.     The 
defenders  cannot  be  allowed  to  retain  in  their  pockets  money  which  should 
never  have  found  its  way  there  at  all. 

Lord  Cdninghame.  I  concur.  It  is  impossible  to  exercise  a  right  of  re- 
tention upon  sums  which  have  been  levied  sine  tiiubf  over  and  above  what 
was  legally  due.  Were  we  to  allow  this,  we  would  be  returning  to  the  prin- 
ciples of  the  noted  case  of  Glendinmng  v.  Montgomenf  of  MagbiehUl,  Diet, 
p.  2573,  a  decision  ever  since  held  up  to  the  disapprobation  of  the  profession. 

Lord  Ivory.  I  am  of  the  same  opinion.  Any  other  result  would  be  in- 
consistent with  justice.  A  party  who  receives  more  than  full  payment  holds 
the  excess  as  a  trustee  merely.  Had  the  sequestration,  therefore,  still  been 
depending,  it  would  be  impossible  to  hold  that  this  surplus  did  not  form  part 
of  the  bankrupt  estate,  which  the  creditors  could  have  claimed,  and  for  which 
the  holder  must  have  accounted,  just  as  if  the  person  who  had  right  to  it  were 
solvent.  There  is  no  repetition  of  dividends  here ;  there  is  an  emergent 
estate,  which  has  arisen  by  the  very  force  of  the  payment  of  the  dividends. 
The  Royal  Bank  is  in  possession  of  the  surplus  as  trustee  ;  the  dividend  re- 
mains. It  is  impossible  to  maintain  the  doctrine  that  the  surplus  on  one  bill 
can  be  security  for  another.  The  whole  relations  of  parties  were  settled  from 
the  date  of  the  first  deliverance  ;  it  is  then  that  the  character  of  security  on 
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Mar.  28. 1853.  a  debt  is  fixed ;  and  if  no  securitj  has  then  been  createdr  upon  one  bill  for  the 
rest  (and  there  cannot  be  such  securitj  for  payment  of  more  than  208.),  that 
cannot  be  altered  by  anything  done  in  the  course  of  the  sequestration.  The 
question, — What  are  the  rights  of  a  reinstated  bankrupt  1  Whether  he  has  all 
the  rights  of  the  trustee  ?  is  one  of  fact.  I  think  that  here  the  bankrupt  had 
all  in  him  that  the  trustee  had,  and  that  his  assignee  can  claim  the  sums  in 
question.  It  is  said  plausibly,  but  unsubstantially,  that  the  general  body  of 
creditors  will  be  defrauded  by  this  of  what  would  otherwise  have  gone  as 
dividends  among  them.  That  was  said  in  the  cases  of  Baillie  and  Biggar^  but 
the  Court  would  not  enter  into  that ;  it  is  a  matter  for  the  general  creditors 
themselves,  who  may  reduce  the  composition  contract  if  they  see  it  to  be 
open  to  objection. 

The  LoBD  Presidekt.  Looking  to  the  origin  of  these  transactions,  as 
being  the  discount  of  bills,  and  looking  to  the  bills  as  the  grounds  of  debt,  it 
is  impossible  to  contend  that  the  surplus  on  one  bill  should  be  applied  in  relief 
of  the  deficit  upon  the  others.  They  had  nothing  to  do  with  one  another.  The 
Renfrewshire  Bank  were  the  immediate,  though  not  the  proper  and  original, 
debtors  in  these  bills.  They  were,  therefore,  from  the  first  entitled  to  recover 
from  the  proper  and  primary  obligants  any  sums  they  might  pay  to  the 
holders ;  they  are  now  entitled  to  recover  from  the  Royal  Bank,  as  holding 
the  funds  liable  in  relief.  It  is  not  a  repetition  of  dividends,  but  a  claim  of 
relief  from  dividends  paid.  I  am  satisfied  that  there  is  here  no  disturbance  of  a 
final  settlement  in  a  sequestration.  This  case  is  ruled  by  those  of  BcaUk  and 
Carstaira, 

The  Court  *'  recal  the  interlocutor  of  the  Lord  Ordinary  reclaimed  against ; 
find  that  the  defenders  are  bound  to  account  to  the  pursuers  for  all  sums  re- 
ceived by  the  defenders  on  the  biUs  libelled,  over  and  above  20s.  in  the 
pound,  with  the  legal  interest  of  any  such  over  payments  firom  and  after  the 
date  when  the  same  were  received :  Find,  therefore,  that  the  defenders  are 
bound  to  exhibit  and  produce,  in  terms  of  the  first  conclusions  of  the  libel, 
and  remit  to  Lord  Curriehill,  in  room  of  Lord  Wood,  to  proceed  accordingly  : 
Find  the  pursuers  entitled  to  the  expenses  hitherto  incurred,  including  those 
incurred  in  the  Inner  House,  as  well  as  those  incurred  in  the  Outer  House, 

and  remit,''  &c. 

John  Patten,  W.S.,  Pursuers'  Agent. 

Dundas  and  Wihon,  W.S.,  Defenders'  Agents.         (J.  S.  M.) 


^^^  17Q  GREIG  «.  MAXWELL. 

8  and  9  Vict  cap,  83,  sec,  47 — Poor  Law  Amendment  Act-^ Assessment-^ Harbour  and 
Docks—Lands  and  Heritages — Owners  of  Vessels — Ship's  husband.— Held  that  a  harbonr 
and  docks  are  not  premises  within  which  the  owner  of  vessels  resorting  to  them  carries  on 
business  in  the  sense  of  the  statute ;  and  that  the  fact  of  a  ship's  business  being  trans- 
acted by  a  ship's  husband,  who  resides  within  the  parish  in  which  the  harbour  and 
docks  are  situated,  does  not  render  the  owner  liable  to  be  assessed  for  poors'  rates  within 
that  parish,  he  being  assessed  on  his  means  and  substance  in  the  parish  in  which  he  re- 

1st  Division,    sides. 

Mar.  28.  1863.     This  was  a  suspension  of  a  threatened  charge  at  the  instance  of  the  collec- 

^-V'-'       tor  of  poors'  rates  for  Montrose,  for  ixwrs'  rates  alleged  to  be  due  by  the  sus- 

Grcipi;.  ponder  for  the  year  1817.     The  action  was  originally  brought  before  the 

Maxwell. 
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Sheriff.     Proof  was  led,  and  the  following  were  the  facts  established.     The  Mar.  28. 1853* 
suspender  resides  in  the  parish  of  Craig,  and  he  is  assessed  on  his  means  and      y-^^^^ 
substance  for  the  poors'  rates  payable  in  that  parish,  in  respect  of  his  resi-  Maxweil. 
dence  therein.     He  is  part  owner  of  two  vessels  belonging  to  the  port  of 
Montrose,  and  he  is  also  master  of  one  of  them.     These  vessels  are  employed 
in  the  trade  between  Montrose  and  the  Baltic,  and  on  their  return  at  the  end 
of  the  season,  are  generally  laid  up  for  the  winter  in  the  harbour  of  Montrose, 
aad  while  lying  there,  pay  the  usual  harbour  or  dock  dues.     After  the  last 
Baltic  voyage  for  the  season,  they  are  employed  occasionally  in  bringing  car- 
goes of  coals  from  ports  on  the  coast  to  Montrose,  where  they  are  sold. 

In  these  circumstances,  the  suspender  was  assessed  for  poors'  rates  for 
Montrose,  on  the  ground  that  he  carries  on  the  trade  or  business  of  a  ship- 
master and  of  a  shipowner  at  that  port,  and  that  the  harbour  and  dock  is  in 
the  sense  of  the  statute  8  and  9  Vict.  cap.  83,  §  47,  the  premises  in  which  the 
suspender  as  a  shipmaster  and  shipowner  carries  on  his  trade  or  business  as 
such ;  and  that  therefore  occupying  the  harbour  or  dock  of  Montrose,  he  occu- 
pies lands  and  heritages  in  that  parish  in  the  sense  of  the  statute. 

Defences  were  lodged,  and  the  suspender  pleaded  that  he  was  not  possessed 
of  any  lands  or  other  heritages  in  the  parish  of  Montrose,  and  that  as  he 
carries  on  his  trade  or  business  of  a  shipowner,  and  his  calling  as  a  shipmas- 
ter, not  in  the  harbour  of  Montrose  merely,  but  throughout  the  world,  and  on 
the  seas,  he  can  only  b^  assessed  in  respect  of  his  means  and  substance  for 
the  support  of  the  poor  of  the  parish  where  he  has  his  residence. 

The  Sheriff-substitute,  (Dickson),  sustained  the  defences,  but  on  appeal  the 
Sheriff  (L'Amy),  repelled  them,  and  found  the  defender  liable  in  espenses. 
The  collector  of  poors'  rates  thereupon  threatened  the  suspender  with  a 
charge  which  he  suspended ;  and  the  Lord  Ordinary,  (Colonsay),  reported  the 
whole  case  to  the  First  Division. 

The  case  was  called  to-day.  • 

Campbell^  and  the  Dean  ofFctculty^  appeared  for  the  suspender. 

T.  Mackenzie^  and  Deas,  for  the  respondent. 

The  Lord  President.  I  do  not  think  that  this  is  a  case  to  which  §  47 
of  the  Poor  Law  Amendment  Act  applies.  This  party  is  assessable  in  the 
parish  in  which  he  resides  on  his  whole  income,  except  such  part  of  it  as 
is  assessable  elsewhere.  It  is  far  from  the  intention  of  the  statute  to  attach  a 
liability  on  the  ground  pleaded  by  the  respondent,  viz.,  that  because  the  sus- 
pender goes  into  the  harbour  of  Montrose,  he  is  therefore  to  be  considered  as 
an  occupier  of  lands  and  heritages.  The  owners  of  any  other  vessels  coming 
into  the  harbour  would  be  equally  liable.  The  proper  occupants  of  the  har- 
bour in  the  sense  of  the  statute,  are  those  who  derive  profit  from  the  use  which 
ve3.sels  make  of  the  harbour.  It  is  said  that  the  business  of  the  ships  is 
carried  on  at  Montrose  through  a  ship's  husband.  But  the  business  of  a  ship's 
husband  is  a  separate  trade  and  calling,  and  the  ship's  husband  will  be 
assessable  in  Montrose  on  the  profits  of  the  business  carried  on  there 
by  him.  Nor  is  the  ship's  husband  agent  for  these  ships  alone,  but  he  is  in 
the  position  of  a  general  agent  or  broker.  It  is  out  of  the  question  to  hold 
that  every  person  who  has  an  interest  in  a  vessel  sailing  from  Montrose,  is  to 
be  assessable  there  on  his  means  and  substance,  no  matter  in  what  part  of  the 
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Mar.  28. 185d.couutr7  he  may  reside.  Besides,  these  vessels  do  not  necessarilj  retam  to 
Montrose  after  each  voyage.  They  may  take  a  freight  from  the  Baltic  to 
other  ports.  The  mere  residence  of  the  ship's  husband  being  at  Montrose 
does  not  necessarily  bring  her  to  Montrose. 

Lord  Fdllerton.  I  have  no  doubt  on  the  subject  There  is  something 
more  requisite  to  render  this  person  assessable  in  Montrose  than  the  mere 
fact  that  he  carries  on  business  there.  He  must  occupy  premises  in  Mon- 
trose, within  which  he  carries  on  such  business.  That  he  is  liable  as  an 
occupant  of  the  harbour,  appears  to  me  a  very  hopeless  proposition.  The 
liability  being  expressly  put  by  the  statute  on  the  occupancy  of  promises,  the 
question  in  this  case  is  relieved  of  all  doubt. 
LoEDs  Cdninohame  and  Ivory  concurred. 

The  Court  therefore  "  sustain  the  reasons  of  suspension,  recal  the  interlo- 
cutor of  the  Sheriff :  .  .  .  Find  the  suspender  entitled  to  expenses,  both 
in  this  Court  and  in  the  Inferior  Court,"  &c. 

James  Morgan^  S.S.C.,  Suspender's  Agent. 

James  Bumess,  S.S.C.,  Respondent's  Agent  (J.  S.  M.) 


Halbert  v. 
Dickson. 


No.  171.  HALBERT  v.  DICKSON. 

Drusi-^Vutinff — Clause, — A  truster  directed  his  estate  to  be  divided  amongst  certain 
parties  named  l^  him,  "  one  share"  to  be  '*lent  oat  by  my  said  trustees  in  the  way  before 
mentioned  (».  e.  on  good  heritable  or  personal  security)  and  the  interest  thereof  paid  to  mj 
said  nephews  and  nieces  during  their  lifetimes,  and  at  their  respective  deaths,  the  capital 
sum  or  share  to  be  paid  to  their  children/'  &c  The  truster  was  survived  by  a  niece,  two 
of  whose  children  predeceased  her : — Heldf  that  her  children  had  a  vested  interest  in 
the  share  of  which  she  enjoyed  the  liferent,  and  that  the  vesting  of  the  fee  was  not  sus- 
pended by  the  subsistence  of  the  trust  until  payment  of  the  capitaL 

1st  Division.  In  1806  Thomas  Johnston  executed  a  tnist-settlement  of  his  whole  estate. 
Mar.  28. 1853.  heritable  and  moveable.  He  directed  his  trustees  after  paying  his  debts  and 
special  legacies,  to  convert  his  whole  property  into  money,  and  divide  it  into 
two  equal  parts.  The  first  of  these  was  to  be  divided  among  the  family  of 
the  deceased  Alexander  Johnston  his  brother,  and  the  second  among  the 
family  of  Elizabeth  Johnston  his  sister.  As  to  the  first  no  question  was  here 
raised ;  with  regard  to  the  second  half,  the  deed  bears : — ^'  I  will  and  ordain  the 
same  to  be  divided  into  seven  equal  parts  or  shares,  and  to  be  appropriated  as 
follows : — ^viz.,  one  share  to  be  paid  by  my  said  trustees  to  the  said  Tristrim 
Lowther ;  and  one  share  to  each  of  the  said  William  Lowther,  George  Lowther, 
merchant  in  Dornoch,  and  Christian  Lowther,  spouse  to  David  Dickson  of 
Hardridge  Lodge,  and  t^^o  shares  to  Mary  Lowther,  spouse  to  Gavin  Irving, 
tanner  in  Annan,  all  my  nephews  and  nieces,  and  children  of  the  said  Eliza- 
beth Johnston,  I  appoint  to  be  lent  out  by  my  said  trustees  in  the  way  before 
mentioned,  {ue,^  on  good  heritable  or  personal  security),  and  the  iaterest  there- 
of paid  to  my  said  nephews  and  nieces  during  their  lifetimes,  and  at  their  re- 
spective deaths  the  capital  sum  or  share  to  be  paid  to  their  children  equally 
and  proportionally,  share  and  share  alike." 

Thomas  Johnston  the  truster  died  in  1815.  He  was  survived  by  Christian 
Lowther  or  Dickson,  who  died  in  1847.  She  was  survived  by  her  daughter 
Jane  Dickson  the  defender,  her  other  two  children,  John  Dickson  Lowther, 
and  Elizabeth  Dickson  or  Halbert,  having  predeceased  her. 
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The  share  of  the  trust-estate  liferented  by  Christian  Lowthet  or  Dickson,  Mar.  28. 1858. 
and  falling  to  her  children  in  fee,  amounted  to  £842 : 5  :  l^*^.     On  her  death,  i£uii>ert  v. 
the  husband  of  her  predeceasing  daughter,  Elizabeth  Dickson  or  Halbert,  Dickson, 
claimed  one-half  of  the  share  of  Johnston's  trust-funds,  which  belonged  to  Mrs 
Dickson  and  her  children.     He  pleaded  that  the  fee  of  that  share  of  the  trust- 
funds  had  vested  in  the  children  of  Mrs  Dickson  on  the  death  of  the  truster, 
and  he  maintained  that  his  wife  was  entitled  to  one-third  of  it  in  her  own 
right,  and  to  a  half  of  another  third  as  one  of  the  two  executors  of  her  brother, 
who  had  predeceased  her. 

Miss  Dickson,  the  sole  surviving  child  of  Mrs  Dickson,  contended  that  the 
fee  did  not  vest  till  after  the  death  of  the  liferentrix,  and  as  Mrs  Halbert  had  ! 

predeceased  her  mother,  she  had  no  claim  to  any  share  of  the  trust-funds,  ' 

either  in  her  own  right  or  as  executrix  (tf  her  brother ;  and  she  founded  on 
certain  transactions  as  importing  a  discharge  of  any  interest,  or  contingent  in- 
terest, in  the  share  of  the  residue  sufficient  to  exclude  any  claim  by  Halbert 
as  in  right  of  his  wife. 

The  case  came  before  the  Court  on  13th  February  1851,  and  an  interlocu- 
tor was  pronounced,  finding  that  **  the  claim  against  the  late  Mrs  Christian 
Lowther  or  Dickson  for  the  fee  of  the  said  sum  of  £842  :  5  : 1-^,  remained 
undischarged,  but  remit  to  the  Lord  Ordinary  to  hear  parties  fully  on  the  ques- 
tion, whetiier  the  late  Mrs  Elizabeth  Dickson  or  Halbert  had  a  vested  interest 
in  that  fee." 

The  Lord  Ordinary  (Bobertson)  foimd,  '^that  the  late  Mrs  Elizabeth 
Dickson  or  Halbert 'had  no  vested  interest  in  the  fee,  or  share  of  the  residue 
bequeathed  by  the  late  Thomas  Johnston,  and  to  this  extent  sustains  the  de- 
fences and  decerns,  reserving  all  questions  of  expenses."  His  Lordship  rested 
his  opinion  upon  the  decisions  in  the  cases  of  Pearson  v.  Cassamajor^  16th 
December  1836, 15  S.  280 ;  Prwan  v.  Provan,  14th  January  1840,  2  D.  298 ; 
Johnston  v.  JohnsUm,  9th  June  1840,  2  D.  1038 ;  he  also  referred  to  Bobertson 
V.  Rickardsonj  6th  June  1843,  5  D.  1117  ;  Matthew  v.  Scott,  21st  February 
1844  ;  AUardke  v.  Latour,  31st  January  1845,  7  D.  362 ;  Newton  v.  Thorn-  \ 

son,  27th  January  1849,  11  D.  452.  i 

Against  this  interlocutor  the  pursuer  Halbert  reclaimed. 

Logan  and  H,  Robertson,  for  the  reclaimer. 
Hector  and  Deas,  for  the  respondent. 

The  LoBD  Presxdbmt.    The  Question  here  is  as  to  the  intention  of  the  tes-  I 

tator.    There  are  some  rules  on  this  subject  bv  which  a  testator's  intention  is  : 

presumed  in  law  to  be  governed  in  making  testamentary  deeds  in  this  way, 
and  thus  the  question  is  narrowed,  as  the  testator  is  held  to  have  meant  a 
certain  thing,  whether  he  really  did  so  or  not,  unless  he  has  made  it  dear  that  i 

he  did  not  In  the  present  case,  what  the  testator  did  and  what  he  desired  to 
be  done  appears  to  me  to  be  plain  enough.  He  made  over  his  property  to  his 
trustees,  and  he  desired  them  to  pay  the  interest  to  his  niece  during  her  life, 
and  the  capital  to  her  children  at  her  death.  That  was  all  that  he  did  or 
said.  The  question  is,  whether,  during  the  life  of  Mrs  Dickson,  the  children 
had  a  vested  interest  and  right  of  fee,  so  that  they  could  transmit  or  transfer 
their  shares  of  the  capital  in  a  way  to  take  effect  at  the  death  of  their  mother. 
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Mar.  28. 1853.  The  testator  has  said  nothing  about  that,  and  I  do  not  see,  in  any  part  of  the 
^-v^*^      deed,  any  provision  which  can  throw  light  on  that.     It  is  lefl  to  law,  that  is, 

Halbert  u.  ^q  these  rules  I  have  referred  to,  which  may  be  said  to  consist  of  the  presence 
or  absence  of  certain  conditions  of  the  bequest.  For  example,  it  is  said  that 
there  is  here  no  direct  and  distinct  estate  of  liferent  and  fee,  and  that  this 
shews  that  the  trust  was  to  subsist  until  the  capital  sum  or  share  was  paid  to 
the  children  of  the  nephews  and  nieces  named.  Another  circumstance,  there- 
fore, looked  to,  is  the  trust  itself.  A  deed  giving  an  ulterior  interest  to  par- 
ties, or  not  giving  it,  is  another  of  those  elements,  and  a  verj  important  one, 
because,  when  there  are  such  interests  given  to  parties,  and  a  trust  exists,  then 
that  trust  is  presumed  to  be  for  carrying  these  objecU  into  effect  Then,  an- 
other thing  has  been  talked  of — where  an  interest  is  given  to  a  class  of  indi- 
viduals and  not  to  the  individuals  nominating  Some  of  the  cases  cited,  and 
particularly  the  case  of  Johnston,  dwelt  on  that  element  as  important  For 
myself,  I  have  never  been  much  impressed  with  its  importance.  I  think  it 
is  merely  a  short  way  of  expressing  a  number  of  persons.  Now,  what  have 
we  here?  (1.)  We  have  a  trust  That  element  exists.  It  is  consistent  with 
a  suspending  of  the  vesting,  but  not  conclusive  against  it  (2.)  There  is  no 
direct  estate  of  liferent  and  fee  given  in  express  words.  (3.)  There  is  what 
is  in  substance  and  effect  a  distinguishing  between  the  interest  in  the  fund 
during  the  lifetime  of  the  liferentrix  and  at  her  death.  The  interest  is  to  be 
paid  to  the  testator's  nephews  and  nieces  during  their  lifetime,  and  at  their 
death  the  capital  sums  to  their  children.  (4.)  No  other  person  is  alluded 
to  who  had  or  could  have  any  other  interest  in  this  estate  than  the  life- 
rentrix  and  her  children.  (5.)  Then  we  have  this  fact,  that  the  money  is 
only  to  be  paid  at  the  death  of  the  mother,  but  that  has  never  been  held  of 
much  importance  in  these  questions.  The  view  I  take  of  this  case  is,  that 
there  are  only  two  parties  interested,  viz.,  the  mother  for  her  liferent  and  the 
children  for  the  fee.  The  trust  was  required  for  various  purposes.  Bui 
neither  a  trust  nor  a  life  interest  necessarily,  or  by  implication,  exclude  vest- 
ing ;  neither  does  postponement  of  payment  Then  why  should  not  this  be 
held  to  vest  ?  Unless  it  vested,  predecease  of  all  the  children  would  have 
created  intestacy — a  result  not  to  be  presumed  to  have  been  the  intention  of 
the  testator,  especially  in  dealing  with  residue.  My  conclusion,  therefore, 
is  in  favour  of  vesting ;  and  that  is  borne  out  by  the  leading  cases  on  this 
point  The  case  of  Maxwell  v.  Wt/Ue,  25th  May  1837,  is  very  instructive, 
especially  the  opinion  of  Lord  Corehouse.  Between  some  of  the  previous 
cases  and  the  present,  especiall^^the  case  of  i^or^  v.  Luckie,  24th  Jan.  1838, 
16  S.  374,  I  do  not  see  any  substantial  distinction,  and  therefore,  upon 
the  whole,  I  think  the  fund  here  did  vest  in  the  children,  and  that  the  inter- 
locutor requires  to  be  altered. 

Lord  Fullebton.  I  am  of  the  same  opinion.  I  think  the  interlocutor 
must  be  altered  to  do  justice  to  these  parties.  Otherwise,  the  only  object 
which  the  truster  could  be  held  to  have  had  in  view  would  be  to  create  intes- 
tacy in  a  certain  event — a  result  to  be  avoided  in  a  matter  of  construction. 

LoHD  CcNiNOHAME.  I  am  sorry  to  differ  from  your  Lordship.  If  I  under- 
stand the  ground  on  which  the  legacy  in  the  present  instance  is  held  to  have 
vested  at  the  death  of  the  testator,  it  is  mainly  on  the  authority  of  the  case  of 
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Forbes  and  Luckte^  16  S.,  p.  374,  26th  Jan.  1838,  where  areadue  bequeathed  Biar.  28. 1853. 
to  a. widow  in  liferent  and  her  children  in  fee  was  held  to  vest  in  the  latter  at  ^*"V^^ 
the  death  of  the  testator.  That,  however,  was  a  verj  special  case  ;  in  one  ??*|^  ''• 
event,  pointed  at  in  the  report,  the  greater  part  of  the  residae  was  dmsible 
daring  the  widow's  Uforenl^  which  had  evidently  great  weight  in  the  question 
of  vesting.  I  consider  Luckk^s  case  quite  insufficient  for  a  question  not  cha- 
racterised by  the  preceding  specialty,  to  affect  the  series  of  later  cases  from 
Provan  and  others^  in  1840,  in  the  Second  Division,  to  the  late  case  of  Stewart^ 
17th  July  1851.  There  is,  no  doubt,  some  fluctuation  in  the  decisions,  from 
the  variety  of  expressions  used  by  different  parties  and  conveyancers  on 
bequest  of  provisions ;  but  where  a  fund  has  been  invested  in  trustees  for 
behoof  of  a  party  in  liferent^  and  of  children  or  third  parties  in  fee,  it  has 
hitherto  been  held  that  the  fee  did  not  vest  till  the  death  of  the  liferenter. 
It  does  not  appear  to  me  that  the  terms  of  the  bequest  on  which  the  present 
question  turns  are  so  peculiar  or  unusual  as  to  except  it  from  the  general 
rule.  That  rule  also  I  conceive  to  be  the  best  and  safest  for  efifectuating  the 
probable  intention  of  the  truster.  Where  a  fund  is  appropriated  to  a  selected 
friend  in  liferent,  and  to  children  bom  or  to  be  bom  in  fee,  it  is  generally 
meant  that  the  fiars  only  alive  at  the  ultimate  period  of  division  shall  share  the 
fund,  and  failing  them  the  children ;  whereas,  if  vested  at  the  death  of  the 
testator,  a  large  part  of  the  capital  might  of^en  be  carried  off  by  distant  colla- 
teral relations,  unknown  to  the  testator.  Now,  why  should  not  the  vesting 
of  the  capital  sums  take  place  here  at  the  period  of  division^  as  generally  im- 
plied in  other  cases?  The  custody  of  the  funds  by  the  trustees  was  neces- 
sary, till  it  should  be  ascertained  (as  usual)  what  fiars  survived  to  take 
at  each  period  of  division.  Was  an  infant  who  died  a  year  after  the  traster 
to  have  a  share  because  he  survived  the  testator,  and  was  another  who  died 
the  year  before  the  truster  to  be  excluded  ?  Though  it  is  understood  that 
there  is  some  diversity  on  this  point  in  English  practice,  our  authorities,  on  a 
fair  reading  of  them,  sanction  no  such  plea ;  and  it  is  thought  that  the  trust 
settlement  in  this,  and  in  other  cases  of  the  kind,  has  been  purposely  so  framed 
as  to  obviate  these  results. 

LoHD  Ivory.  I  agree  with  the  Lord  President.  When  I  look  to  the 
cases  oi  Forbes  and  Booths  I  think  it  is  impossible  to  arrive  at  any  other  con- 
clusion. The  Court  is  not  introducing  any  new  subtlety  into  the  previously 
known  law,  but  following  a  precedent  on  all  fours  with  the  present  question. 
The  destination  is  to  persons  of  a  class,  who,  unless  they  are  to  be  held  to 
take  at  a  particular  time,  would  leave  a  part  of  the  trust  estate  in  the  condi- 
tion of  intestacy — ^the  last  intention  you  are  en  tided  to  force  on  such  a  deed. 
But  on  looking  to  the  present  case,  I  do  not  see  that  there  is  really  any  diffi- 
culty as  to  what  was  the  intention  of  this  party,  and  therefore,  I  agree  that 
this  interlocutor  must  be  altered. 

The  CousT  "  alter  the  interlocutor  of  the  Lord  Ordinary  submitted  to  re- 
view ;  find  that  the  pursuer's  wife,  the  late  Mrs  Elizabeth  Johnston  Dickson 
or  Halbert,  had,  from  the  date  of  the  death  of  the  testator  Thomas  Johnston, 
a  vested  interest  in  the  fee  of  that  share  of  Mr  Johnson's  residuary  estate, 
of  whidi  he  directed  bis  trastees  to  pay  the  interest  to  his  niece,  Mrs  Chris- 
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Mar.  28. 1858.  tina  Lowther  or  Dickson,  daring  her  lifetime,  and  at  her  death  the  capital 

"""V^^      Bum  to  her  children ;  and  to  this  extent  repel  the  defences,  reserving  all  qaes-^ 

Di^k^^       tions  of  expenses ;  and  the  Lords  remit  to  the  Lord  Ordinary  to  proceed  in 

the  cause  as  shall  he  just,  with  power  to  dispose  of  the  question  of  expenses.*'' 

Hunter^  Blcdr^  and  Cowan^  W.S.,  Reclaimer's  Agents. 

WiUiam  Martin,  S.S.C.,  Respondent's  Agent.  (J.  S.  M.) 


jj^  j^g  M'KECHNIE  V.  DUKE  OF  MONTROSE. 

1.  Fonan  Competena — Juriadictum — Sequestration  for  Rent — ^A  partj  haring  removed* 
stock  from  a  iarm  on  which  he  alleged  they  were  only  placed  to  grase,  and  the  landlord 
having  brought  them  back  as  hypothecated  to  him,  and  plaoed  them  under  eeqiiestratioii:'— 
Heldj  that  the  former  must  vindicate  his  right  to  them  in  the  sequestration  process,  and  that 
it  was  not  competent  for  him  to  seek  redress  by  personal  action  for  restitution  against  the 
landlord  in  a  different  jurisdiction. 

2.  Diligence —  Warrant  of  concurrence — Hypothec  of  Landlord. — Held,  that  a  landlord  is 
entitled  de  reeenti  to  follow  into  another  county  and  bring  back  to  his  farm  effects  carried 
off  in  defraud  of  his  hypothec,  on  obtaining  warrant  of  concurrence  by  the  Sheriff  of  such 
county,  indorsed  upon  a  warrant  ''to  carry  back,  inventory,  and  secure,'*  granted  by  his 
own  Sheriff  in  petition  for  sequestration. 

lit  Division.  The  Duke  of  Montrose  presented,  on  9th  Dec.  1850,  an  application  to^t^ie 
ICar.  29. 1858.^^^^^^^  ^u^^'^'^^^^''^'  ^^^  sequestration  of  the  crop  and  stock  of  ttac- 
"^-^^"^  fiirlane,  his  tenant  in  the  farm  of  Wards  in  that  county.  It  prayed  specii^, 
Duke  of  ^  ^*  "  ^  ^^  ^^^  John  Mac£iirlane  has  recently,  chiefly  under  cloud  of  night,  re- 
MoBtrose.  moved  his  stock,  cattle,  implements,  and  furniture  from  the  said  &rm,''  for 
warrant  to  officers,  &c.y  "  to  bring  back  to  the  said  farm,  and  there  to  in- 
ventory and  secure  the  stock,''  &c.,  *^  on  the  £u*m."  The  other  conclusions 
were  in  usual  form.  The  statement  of  facts  narrated,  that  <^  the  respondent 
has,  during  the  week  ending  7th  Dec.  current,  under  cloud  of  night,  removed' 
with  his  whole  family,  stock,  furniture,  and  effects,  from  said  lands,  and  has 
proceeded  to  Grartmore  in  Perthshire,  leaving  the  said  farm  and  lands  deserted,. 
and  entirely  displenished.  The  respondent  has  also  sent  away  a  lot  of  sheep 
that  were  on  said  farm  of  Wards,  and  the  same  are  now  in  the  keeping  of 
John  M'Kechnie,  carter  in  Drymen,  in  Stirlingshire."  The  Sheriff^,  of  the 
same  date,  appointed  service  and  answers ;  and  in  the  ^  meantime  seques- 
trates, and  grants  warrant  to  carry  hack,  and  inventory,  and  secure,  as  craved." 
On  10th  Dec.  this  warrant  was  presented  to,  and  warrant  of  ooncurrence 
granted  by,  the  Sheriff^  of  Stirling.  H^Kechnie  was  no  party  to  any  of  these 
proceedings.  On  Idth  and  14th  Dec.  this  warrant  was  executed,  and  ten 
sheep,  which  were  admitted  to  have  been  on  the  ^m  of  Wards  till  3d  Dec., 
were  removed  from  M^Eechnie's  premises  in  Stirlingshire,  carried  to  Dum- 
bartonshire, and  sequestrated  as  part  of  the  stock  of  the  farm  of  Wards. 

The  present  case  was  the  advocation  by  M^Eechnie  of  an  application  by 
him  to  the  Sheriff*  of  Stirlingshire  against  the  Duke,  stating  in  substance  that 
the  ten  sheep  were  M'Eeehnie*s  property — that  they  had  been  merely  sent 
to  graze  at  Wards^-that  the  grass-maiU  had  been  paid — ^that  the  sheep  had 
been  openly  removed  from  Wards  on  the  3d  Dec,  and  that  Jolly,  the  Duke's 
fiMitor,  was  aware  of  all  these  circumstances.  The  application  concluded — 
^  dUit  the  Sheriff*  should  decern  the  defender  to  return  and  restore  the  ten 
uluiep  removed  by  him,  and  that  to  the  premises  from  which  they  were  taken." 
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«  Answers  were  lodged,  in  which  the  defender  averred  that  he  had  always  Biar.  29. 1853. 
believed  the  sheep  to  be  the  property  of  the  tenant  of  Wards,  who  was  osten-      "^"^^^ 
stble  owner;  and  he  pleaded  as  dilatory  defences,  (IstX  that,  "The  sjieepj^fl^^*"® ''' 
were,  by  the  sequestration  proceedings,  made  litigious  therein,  and  the  qaes-  Montroee. 
tion,  whether  they  are  subject  to  the  noble  defender's  hypothec  can  only  there 
be  legally  discussed ;''  and  (2d),  <'  That  the  said  sequestration  excluded  the 
competency  of  this  process,  more  particularly  as  this  process  may  bring  the 
Courts  of  Stirlingshire  and  Dumbartonshire  into  collision,  and  may  involve 
vtrtuallj  a  suspension  by  the  Sheriff  of  Stirlingshire  of  a  warrant  granted  by 
the  Sheriff  of  Dmobartonshire  in  a  competent  process.''    The  Sheriff-substi- 
tute "  sustains  the  dilatory  defences,  and  dismisses  the  action"  with  expenses. 
On  appeal,  the  Sheriff-depute  *'  affirms  tibe  interlocutor  appealed  from." 

Against  these  interlocutors  M^Kechnie  presented  the  present  advocation. 

The  Lord  Ordinary,  (Rutherfurd),  "repels  the  reasons  of  advocation,  re- 
mits the  cause  ^mpUcUer  to  the  Sheriff,  and  decerns ;  Finds  the  respondent 
entitled  to  expenses,"  &c. 

In  a  note  his  Lordship  observed,  "  The  present  case  does  not  involve  a 
question  of  jurisdiction,  nor  has  the  defender  put  it,  as  the  advocator  would 
aigue,  upon  that  ground.  The  defender  being  resident  in  the  county  of 
Stirling,  and  the  conclusions  being  of  a  personal  nature,  there  is  plainly  juris- 
^etion.  But  in  the  circumstances,  the  proper  forum  for  the  remedy  which 
the  advocator  demanded  was  the  county  of  Dumbarton.  There  could  be  no 
doubt,  it  is  apprehended,  upon  this  point,  if  the  sheep  in  question  had  been 
on  the  farm  of  Wards  when  they  were  attached  and  sequestrated.  In  that 
state  of  the  fact,  it  would  have  been  a  good  answer  to  such  an  application, 
that  the  pursuer  should  claim  before  the  Sheriff  of  Dumbartonshire  in  a  pro- 
cess where  both  the  other  parties  interested  were  present,  the  landlord  and 
the  tenant,  for  the  tenant  might  have  important  interests  in  the  property  of 
the  sheep,  and  a  personal  action  would  not  have  been  sustained  against  a 
sequestrating  landlord  to  release  from  the  sequestration,  and  to  bring  back 
the  sheep  which  his  diligence  had  attached.  The  cases  referred  to,  Scotland 
v.  Lcmriey  12th  June  1828;  Kmcaid  v.  Love^  19th  Dec.  1835 ;  and  Steele  v. 
Smtihy  2d  Feb.  1831,  especially  the  concluding  observations  in  Lord  Core- 
house's  note,  seem  sufficiently  to  establish  this  point.  But  it  was  said  that  the 
sheep  had  been  previously  removed,  and  were  improperly  brought  back.  If  they 
had  been  brought  back  by  a  warrant  in  itself  illegal,  or  illegally  executed,  the 
answer  might  have  been  good.  But  no  valid  objection  has  been  stated  on  either 
of  these  grounds.  The  shewing  of  the  application  justified  the  warrant  by  the 
Sheriff  of  Dumbarton,  and  the  production  of  that  warrant  to  the  Sheriff  of  Stir- 
ling and  his  concurrrence  rendered  legal  its  execution  in  that  county.  .  .  . 
The  Lord  Ordinary  holds  at  common  law  that  a  warrant  for  the  purpose  of  re- 
storing property  recently  removed  in  defraud  of  legal  right,  may  be  executed 
in  another  county  with  concurrence  of  the  Sheriff  of  that  county.  Without 
entering  into  any  enquiry  into  the  origin  and  nature  of  letters  of  supplement, 
it  does  not  appear  that  any  such  procedure  was  necessary,  or  would  have  been 
competent  in  this  case.  The  object  was  not  to  force  the  party  to  compear  in 
a  court  which  had  no  jurisdiction.  It  was  a  remedy  to  recover  viAfacti  pro- 
perty which  had  been  recently  and  fraudulently  removed,  having  reference  to 
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Mar.  29. 1858.  the  party  from  whose  hands  it  liad  been  removed,  and  not  to  the  party  ^n 
^^Y^*^      whose  hands  it  might  be.     Such  a  warrant,  and  its  execution  loUhm  the  county, 
M*Kechnle  v.  are  of  ordinary  occurrence ;  and  to  refuse  redress  by  indorsation  of  a  war^ 
Montrose.       ^"^  competently  granted  in  the  first  instance,  would  leave  the  wrong  in  a 
great  measure  without  remedy.     There  b  even  authority  for  holding  that  the 
landlord  might  vidfacti  reclaim  property  subject  to  hypothec,  if  his  interposi- 
tion  were  immediate,   or  during  the  course  of  removal.     The  advocator 
scarcely  denying  the  competency  of  procedure,  argued,  that  it  could  only  be 
competent  after  service  on  the  party  in  whose  hands  the  goods  were.    It 
seems  difficult  to  hold  this  view  without  defeating  the  law,  for  notice  to  the 
party  against  whom,  as  having  the  goods  in  possession,  the  warrant  was  to  be 
executed,  would  probably  be  attended  with  their  immediate  removal.     Be- 
sides, service  would  imply  extension  of  jurisdiction,  which  could  only  be  by 
letters  of  supplement,  or  under  the  statute ;''  (1  and  2  Vict.,  c.  114). 
The  advocator  reclaimed,  for  whom, — 

Pyper^  maintained  that  it  is  incompetent  to  recover  hypothecated  effects 
which  have  come  into  the  hands  of  a  third  person,  unless  he  be  made  a  party 
to  the  application.  The  landlord  ought,  therefore,  to  have  applied  for  resti- 
tution to  the  SberifT  of  Stirlingshire,  where  M^Kechnie  was  domiciled,  and 
where  the  sheep  were  settled ;  M'Laurin's  Forms  of  Process,  ii.,  p.  460 ; 
Ersk.,  ii.,  p.  6,  §  60,  and  cases  ib,  cit.  No  judge  ordinary  can  grant  a  war- 
rant to  be  executed  beyond  his  own  jurisdiction,  and  such  warrant  cannot 
be  bettered  by  being  backed  by  another  judge. 

Monro,  for  the  respondent. 

The  Lord  Presidbmt.  Substantially  I  think  the  interlocutor  right 
I.  I  do  not  mean  to  say  that  an  application  to  the  Sheriff  of  Stirling  against 
a  person  resident  within  his  jurisdiction  to  get  restitution  of  property,  b  not 
prima  facie  heni ;  but  there  may  be  circumstances  stated  in  answer  thereto 
shewing  it  to  be  inexpedient  to  allow  it  to  proceed ;  assuming,  as  we  must 
do,  that  each  party  is  prepared  to  establish  his  averments,  that  answer  here 
is,  that  the  property  was  carried  off  by  legal  warrant  as  failing  under  seques- 
tration in  Dumbartonshire.  It  may  be  that  these  sheep  were  not  properly 
embraced  in  that  sequestration,  but  in  the  meantime  they  were,  in  virtue  of 
the  warrant,  replaced  on  the  lands  and  dealt  with  as  under  it,  and  that  was 
their  condition  at  the  time  of  the  application  to  the  Sheriff  of  Stirlingshire. 
I'he  process  of  sequestration  is  also  one  of  repetition,  for  in  it  a  party  may 
demand  that  articles  shall  be  withdrawn.  Now  the  sheep  having  been  re- 
placed under  the  sequestration,  M^Eechnie's  proper  course  was  to  have  gone 
to  Dumbartonshire  to  vindicate  them.  Thus  only  could  he  have  got  rid  of 
nexus  laid  on  them  in  legal  form,  though  whether  rightly  or  wrongly  is  a 
different  question.  It  was  impossible  for  the  Sheriff  of  Stirling  to  have  pro- 
ceeded in  the  application  to  him.  But  ought  he  not  to  have  sisted  procedure 
till  the  settlement  of  the  question  in  the  sequestration,  rather  than  to  have  dis- 
missed it  altogether,  as  M^Kechnie  might  still  have  to  present  to  him  an  ap- 
plication for  restitution  ?  This  is  a  narrow  point,  but  supposing  such  appli- 
cation necessary,  it  would  proceed  upon  a  different  species  focti  irom  the 
present,  which  I,  therefore,  think  was  rightly  dismissed. 
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.  II.  But  then  it  is  said,  there  was  no  legal  warrant  to  carry  off  the  sheep  :  ^^^^  29. 1853. 
it  was  a  spuilzie  :  there  was  no  law  to  authorise  the  backing  of  the  warrant       ^-^v^ 
by  the  Sheriff  of  Stirling.     This  is  a  serious  question  ;  but  I  think  its  being  M'Kechnie  v. 
prima  facie  a  warrant  will  solve  the  particular  case  before  us.    I  have  no  Montrose. 
doubt  that  there  is  a  considerable  practice  of  backing  warrants  of  this  kind, 
and  I  think  it  is  sound  in  principle,  for  how  can  restitution  of  property  im- 
properly carried  off  be  obtained  in  any  other  way  ?    Must  you,  as  recom- 
mended in  the  books  of  practice,  serve  a  petition  on  the  party  alleged  to  have 
the  improper  possession,  and  give  him  notice  that  you  will  wait  upon  him  for 
restitution  f    That  would  be  a  very  ineffectual  way.    I  consider  this  to  be 
an  act  of  a  magisterial  rather  than  of  a  judicial  character.    Jt  would,  in  my 
view,  be  contrary  to  principle  and  dangerous  in  practice  to  hold  this  warrant 
illegal :  but  certainly,  in  this  form  of  proceeding,  we  cannot  assume  it  to  be  so. 

LoBD  FuLLEBTON.  We  must  deal  with  this  question  on  the  footing  of  the 
Sheriff  of  Dumbartonshire's  warrant  being  unimpeachable.  It  would  be 
hazardous,  and  certainly  contrary  to  practice,  to  hold  that  it  was  illegal  to 
back  this  warrant.  There  are  the  strongest  reasons  of  expediency  in  support 
of  the  practice. 

LoBD  CuKiHOUAMB  concurrcd. 

LoBD  IvoBY.  I  agree  with  the  Lord  Ordinary.  We  cannot  take  for 
granted  that  the  sheep  were  the  property  of  M^Kechnie,  or  that  the  sequestra- 
tion has  been  unduly  extended  to  them.  This  case  is  much  founded  on  the 
,  merely  technical  objection  that  M*Kechnie  having  got  the  sheep  settled  upon 
his  property  stood  in  such  a  situation  to  the  landlord  as  saved  him  from  a 
demand  for  summary  restitution.  But  what  would  have  been  said  had  thes^ 
wairrants  been  granted  after  the  sheep  had  been  actually  inventoried  in  the 
sequestration  and  then  carried  away  by  M'Kechnie  to  his  property  ?  There 
could  be  no  doubt  that  they  would  have  been  perfectly  legal  and  proper. 
Such  procedure  is  founded  on  usage,  and  is  part  and  parcel  of  the  common 
law.  If  M^Kechuie  had  not  settled  his  sheep  in  Stirlingshire,  but  had  been 
carrying  them  away  into  another  county,  could  the  bheriff  through  whose 
jurisdiction  he  was  passing  not  stop  him,  and  restore  the  sheep  to  the  position 
they  were  in  before  matters  were  involved  ?  Now  the  species  JacU  here  does 
not  make  any  difference  in  principle.  Though  the  sheep  were  not  under 
sequestration,  yet  they  were  hypothecated  at  the  time  of  removal,  and  hypo- 
thecated subjects  may  be  brought  back  via  facti  if  this  be  done  de  rtcenti. 
Had  the  sheep  been  immediately  followed  and  overtaken  in  Stirlingshire  be- 
fore they  were  settled,  they  could  have  been  claimed  without  the  interference 
of  a  magbtrate  at  alL  Here  they  had  been  settled  on  M^Kechnie's  property, 
and  a  magistrate's  warrant  was  obtained.  The  question  comes  in  the  end  to 
this :  Was  the  act  of  concurrence  in  such  circumstances  not  equivalent  to  an 
original  warrant  by  the  Sheriff  of  Stiriingshire  ?  It  is  impossible  to  hold  it 
was  not.  This  is  just  one  of  those  cases  where  law  will  interfere  to  rein- 
state matters,  leaving  all  questions  between  the  parties  to  be  settled  afterwards. 

The  CouBT  ^^  refuse  the  prayer  of  the  said  reclaiming  note,  and  adhere  to 
the  interlocutor  of  the  Lord  Ordinary  :  Find  the  respondents  entitled  to  addi- 
tional expenses,"  &c. 

Alex,  Hamilton^  W.&,  Advocator's  Agent. 

Dundas  j-  Wilson j  W.I5.,  Kc^pondcut's  Agents.  (J.  S.  M.V 
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No.  173.  RICHARDSON  v.  HARVEY. 

Cautianer'^Diicharge  oft  by  giving  time, — 1.  A  landlord  haTing  taken  bill  for  rent  from 
his  tenant,  which  did  not  fall  due  till  after  the  term  of  payment  mentioned  in  the 
lease : — HeU,  (1.)  That  this  was  sach  a  giving  of  time  as  discharged  a  cautioner  for  the 
rent,  who  was  not  made  a  party  to  the  transaction  ;  and  (2.)  That  It  made  no  difference 
that  the  tenant  had  become  bankrupt  before  the  term  of  payment  in  the  lease. 

2.  Circumstances  in  which  the  Court  (diss.  Lord  Ivory)  hdd^  that  a  landlord  held 
his  tenant's  bill  as  an  available  document  of  debt. 

1st  Division.  Harvey  granted  to  Richardson  the  following  letter  of  guarantee,  dated 
Kar.  29. 1863. 7th  August  1849  : — '*  On  condition  that  you  agree  to  allow  Mr  James 
Baird,  tenant  in  your  farm  of  Oldhall,  to  sell  and  remove  his  present  crop  and 
V.  Harvey.  Stocking,  I  hereby  guarantee  to  yon  full  and  regular  payment  of  the  current 
year's  rent  of  L.373,  5s.,  as  it  falls  due  at  Martinmas  and  Whitsunday,  with 
the  interest  due  for  drainage  at  these  terms."  Upon  the  11th  September 
thereafter,  Richardson  wrote  thus  to  Baird : — ^*  I  find,  on  consulting  my  man 
of  business,  that  a  letter  of  guarantee  for  rent  is  liable  to  dispute,  but  is  quite 
good  for  bills.  I  have,  therefore,  made  a  new  letter  as  enclosed,  and  drawn 
two  bills  on  you  for  the  sum,  which  I  will  thank  you  to  accept,  and  hand  to 
me  with  Mr  Harvey's  signature  to  the  new  letter,  which  he  will  be  so  good 
as  address  to  me  with  his  own  hand,  and  I  will  immediately  return  his  former 
letter."  No  such  new  letter  was  ever  granted,  Richardson  only  receiving 
back  from  his  tenant  a  bill  for  L.212  : 1  : 1,  the  amount  of  rent  and  interest 
on  drainage  money  due  at  Whitsunday  1850,  dated  as  on  7th  August  184^, 
and  payable  on  28th  May  1850.  At  a  subsequent  period  he  took  his  ten- 
ant's acceptance  for  the  rent  of  Martinmas  1849,  dated  8th  January  1850,  and 
payable  one  month  thereafler.  Various  payments  were  from  time  to  time 
made  to  him  by  Baird,  expressly  as  in  extinction  of  the  latter  bill,  by  which 
the  arrears  of  Martinmas  rent  were  reduced  to  L.11 :  14  :  7.  On  4th  March 
1850  he  wrote  to  Harvey,  *'  For  the  half-year  due  at  Whitsunday  I  hold 
Baird's  bill  due  28th  May,  and  which  you  were  so  good  as  guarantee  the 
payment  of  to,"  &c.  Harvey  understood  this  letter  as  implying  that  he  had 
guaranteed  the  bill,  and  denied  his  liability.  Richardson  in  consequence 
raised  the  present  action  against  him,  libelling  on  the  letter  of  guarantee,  and 
concluding  for  payment  of  L.223 :  15 : 8,  as  the  amount  of  rent  due  by 
Baird,  made  up  of  the  above  sums  of  L.1]  :  14  :  7,  and  L.212  : 1 ;  1. 
Baird  had  become  bankrupt  on  13th  March  1850. 

In  defence,  Harvey  pleaded, — 1.  That  by  the  new  arrangements  inti- 
mated in  the  letter  of  11th  September  1849,  the  letter  of  guaranteethad  been 
innovated  and  discharged :  and  2.  That  he  was  liberated  as  cautioner  by 
the  landlord  having  taken  bills,  which  postponed  the  terms  of  payment  of  rent 
beyond  those  mentioned  in  the  lease,  and  thus  gave  the  principal  debtor  time« 
The  Lord  Ordinary  (Cowan),  after  detailing  the  facts  of  the  case  as  above 
stated, — ''  Finds  that  the  taking  of  said  bills  was  not  part  of  the  original 
transaction  to  which  the  defender  was  a  party,  and  was  without  communica- 
tion being  had  with  the  defender,  and  his  concurrence  thereto  obtained: 
Finds  that  by  taking  said  bills  in  manner  foresaid,  time  was  given  to  the  prin- 
cipal debtor,  having  the  legal  effect  of  discharging  the  defender  from  his 
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obligation  as  cautioner  under  his  said  letter  of  guarantee :  Therefore  sus-  Mar.  29. 1858 
tains  the  defences,  assoilzies  the  defender,  finds  him  entitled  to  expenses,''  &c.       ^*^^^^ 

His  Lordship  observed  in  a  note, — "  That  the  time  given  the  principal  deb-  J^^*'^'^ 
tor  was  short,  does  not  affect  the  principle  upon  which  the  decisions  in  this 
branch  of  the  law  appear  to  have  proceeded ;  and  it  is  not  necessary  where 
time  has  been  given,  that  the  cautioner  be  able  to  shew  that  he  has  suffered 
damage  by  the  period  of  payment  having  been  prolonged.  .  .  .  The 
transaction  between  the  creditor  and  the  principal  debtor,  without  communi- 
cation with  him,  entitles  the  cautioner  to  found  on  the  time  thereby  given  the 
debtor,  as  operating  his  immediate  relief  from  the  cautionary  obligation." 

The  pursuer  reclaimed  ;  for  whom — 

Clsghorn  argued,  that  there  was  nothing  beyond  a  mere  proposal  for 
a  new  arrangement,  which  fell  to  the  ground,  and  the  bill  for  the  Whit- 
sanday  rent  along  with  it.  In  another  view,  the  landlord  by  taking 
the  two  bills  took  only  a  corroborative  security,  in  order  to  avail  him- 
self of  summary  diligence,  in  the  event  of  the  rent  under  the  lease  not 
being  punctually  paid.  It  was  a  right  over  and  above  his  other  rights 
and  privil^es,  as  to  using  which  he  tied  up  neither  his  own  hands  nor  the 
cautioner's ;  Bell's  Frin.  sec.  262  ;  Oaring  v.  Edmunds^  1  Bell's  Illus.  p.  190. 
Neither  release  nor  novation  will  be  presumed  in  the  absence  of  express 
stipulation,  or  by  the  mere  taking  further  security,  Boy'e  Trustees  v.  Stalker^ 
13th  February  1850;  Cook  v.  Moffat^  7th  June  1827,  Journeymen  Dyersy 
Hume,  p.  244  ;  Pitman  on  Principal  and  Surety,  p.  200 ;  Melville  v.  Glen- 
(imningy  7  Taunt.  126 ;  Gordon  v.  Calvert^  4  Russ,  586.  At  all  events  as  to 
the  Whitsunday  rents,  the  principal  having  failed  before  that  term,  any  de- 
hj  granted  to  him  could  not  liberate  the  cautioner ;  Bell's  Prin.  sec.  259. 
■=.:  CtimpbeU  and  Neavesy  supported  the  interlocutor.  The  creditor  took  both 
bills  as  a  further  security,  payable  at  a  future  day,  which  implied  pactum 
ie  non  petendoj  and  so  discharged  the  cautioner ;  Chitty  on  Bills,  p.  409 ; 
HaU  V.  Cole^  4  Adol.  and  Ell.  p.  577;  for  the  obligation  guaranteed  was 
supplanted  by  a  new  one  differing  from  it  in  an  essential  point,  viz.,  the 
date  of  fulfilment ;  See  Lord  Gifford's  observations  in  Thomson  v.  Bank  of 
SeoUandy  11th  June  1814,  2  Shaw  App.  p.  347  ;  Fell  on  Guarantees,  p.  161 ; 
Ees8  V.  Berringtony  2  Vesey,  Jr.,  542 ;  Howell  v.  Jones^  4  Tyrwhitt,  548. 

The  Lord  Phesident.  I  think  the  interlocutor  well  founded.  We  must 
keep  in  view  the  broad  principle,  that  when  a  party  has  become  a  guarantee 
for  a  debt  payable  specifically  at  a  given  time,  (especially  if  it  be  a  debt  in 
regard  to  which  the  creditor  has  certain  peculiar  rights  and  privileges  against 
the  original  debtor),  if  the  creditor  give  time  without  the  cautionei''s  concur- 
rence, this  liberates  the  cautioner,  because  it  is  an  alteration  of  contract. 
Can  we  truly  apply  this  principle  here  ?  I  had  my  doubts  whether  the  land- 
lord had  received  and  retained  the  bill  for  the  Whitsunday  rent  on  the  toot- 
ing of  making  use  of  it,  or  whether  he  had  not  just  held  it  as  part  of  a  trans- 
action which  had  fallen  to  the  ground.  These  doubts  are  now  renK>ved. 
1  think  it  plain  that  the  landlord  never  contemplated,  in  writing  his  letter  of 
lith  September  1849,  an  abandonment  of  his  original  guarantee,  except  on 
getting  a  new  one.  It  is  equally  clear  that  he  never  did  receive  the  new 
letter,  but  only  a  bill  for  the  Whitsunday  rent,  dated  as  on  7th  August.    Had 
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Mar.  39. 1858.  tbe  question  rested  here,  it  might  be  doubtful  whether  he  could  be  held  to 
'"^^''^  have  taken  this  bilL  But  then  he  goes  and  gets  a  bill  for  his  Martinmas 
Bi^ardson  p^j,j^  ^jjjg  ^^^g  clearly  an  alteration  of  the  {guarantee  as  to  that  rent ;  and  it 
18  proved  that  this  bill  was  acted  on.  llie  guarantee  was  thus  extinguished 
as  to  the  Martinmas  rent ;  which  has  an  important  bearing  upon  the  next 
question,  viz,,  was  the  bill  for  the  Whitsunday  rent  also  taken  with  the  in- 
tention of  being  acted  on  ?  I  think  it  was,  and  that  the  letter  to  Harvey  of 
4th  March  clearly  shews  this.  The  guarantee  was  therefore  extinguished  as 
to  the  Whitsunday  rent.  Time  was  given  in  regard  to  both  rents,  probably 
inadvertently,  but  still  behind  the  back  of  the  cautioner.  The  landlord  wa» 
not  entitled  to  abandon  the  bill  on  his  tenant  becoming  bankrupt  betbre 
Whitsunday ;  and  so  to  place  himself  in  the  same  position  as  if  he  had  never 
taken  it.     He  could  not  do  so,  having  once  held  by  it  as  a  bargain. 

Lord  Fullerton.  I  am  of  the  same  opinion.  The  party  who  takes  a 
bill  payable  as  this  one  is,  must  be  held  to  have  so  taken  it  that  the  tenant 
might  have  the  benefit  of  the  prolongation  of  time.  We  cannot  presume  that 
the  landlord  got  for  nothing  the  advantages  of  a  bill. 

Lord  Cuminqhame  concurred. 

Lord  Ivory.  I  hesitate  as  to  the  soundness  of  your  Lordships'  judgment, 
I  think  that  this  creditor  never  intended  to  abandon  his  letter  of  guarantee^ 
and  that  he  is  still  entitled  to  insist  against  the  cautioner.  The  defender's 
case  is,  that  the  transaction  of  11th  September  discharged  him.  But  when  I 
look  at  the  letter  of  that  date,  I  think  that  in  that  transaction  Richardson  did 
not  intend  to  depart  from  the  guarantee,  but  to  hold  it  on  until  he  got  a  dif- 
ferent one  substituted  in  its  place.  Had  be  got  this  new  guarantee  and  de- 
livered up  the  old  one,  no  question  could  have  arisen;  but  he  never  did 
relinquish  possession  of  the  old  guarantee.  He  got  only  one  bill,  of  which  he 
made  no  use  by  discounting  it  or  otherwise ;  it  lay  idle  by  him  tUl  recovered 
out  of  his  hands,  and  was  only  once  mentioned  in  the  correspondence,  viz.,  in 
the  letter  of  4th  March,  which  I  do  not  think  sufficiently  proves  intention 
to  use  it.  Here,  therefore,  we  want  that  which  is  necessary  to  support  the 
equities  in  favour  of  a  cautioner  who  pleads  release  in  consequence  of  the 
creditor  having  entered  into  a  new  contract  with  the  debtor ;  for  I  hold  that 
the  transaction  of  11th  September  was  never  understood  to  have  been  carried 
out,  and  I  can  see  no  trace  of  its  having  been  afterwards  carried  into  effect  in 
any  different  shape.  On  the  contrary,  I  hold  that  the  original  guarantee  was 
all  along  relied  on  as  subsisting,  and  that  the  debtor  never  thought  he  had 
any  right  to  demand  delivery  of  it  K  Eichardson  had  sued  his  tenant  for 
the  Whitsunday  rent  under  the  lease,  I  do  not  think  the  latter  could  have 
alleged  the  bill  as  giving  him  time,  for  the  landlord  had  this  reply,  "  I  only 
got  it  on  the  footing  that  you  were  to  procure  Harvey's  guarantee  for  its  pay- 
ment. This  you  failed  to  do,  so  that  transaction  fell.''  I  think  this  a  good 
answer  to  the  tenant,  and,  if  so,  a  good  answer  to  the  cautioner. 

The  Court  '^  refuse  the  prayer  of  the  reclaiming  note,  and  adhere  to  the 
interlocutor  of  the  Lord  Ordinary :  Find  the  defender  entitled  to  additional  ex- 
penses," &c. 

RoUand  and  Thomson^  W.S.,  Pursner^s  Agent. 

Campbdl  and  Sndtii^  S.S.C.,  Defender's  Agents.  (J.  S.  M.) 
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CARRUTHEFS  i;.  Thb  CALEDONIAN  RAILWAY  COMPANY.        No,  174. 

Proee^'~Summoni — P»nal  condusions^^Rekvaneif — Bailway  Clauses   Consolidatkn  Act 
4ec.  47. — Heldj  that  an  action  for  penalties  under  a  railway  statute  is  not  a  civil  action  of 
the  nature  of  an  ordinary  action  for  debt  or  damages,  but  is  of  a  penal  nature,  and  so  is  to 
be  dealt  with  according  to  the  strictest  rules  of  pleading.     Circumstances  in  which  a  sum- 
mens  condodijg  for  statutory  penalties  was  held  to  be  not  relevantly  or  properly  set  forth. 

This  was  an  action  at  the  instance  of  John  Carruthers,  Esquire^  of  Breckon-  1st  Division, 
hill  against  the  Caledonian  Railway  Company,  concluding  for  £5000,  as  Mar  29. 1863. 
"  the  amount  of  the  penalty  incurred  "  by  the  railway  company,  "  or  other-  '•'y'^ 
wise  of  the  sum  of  £1000  sterling,"  as  the  amount  of  damages  sustained  by  p*^??^!^''' 
him  through  the  want  of  accommodation  roads  as  substitutes  for  accesses  de- 
stroyed by  the  railway  company,  under  the  following  circumstances  narrated 
in  the  summons.  The  libel  set  forth  that  the  line  of  the  Caledonian  Railway 
passes  through  the  pursuer's  property,  and  that  for  the  value  of  the  land  re- 
quired for  tlie  formation  of  the  line,  the  pursuer  had  made  an  agreement  with 
the  company,  and  received  from  them  £750.  It  then  narrates  :  ^*  That  as  the 
line  of  railway  crossed  the  said  lands  of  Breckonhill  in  a  particular  direction, 
it  cut  off  two  roads  and  accesses  which  the  pursuer  had  for  the  use  of  his 
cattle  in  going  to  water,  and  for  various  agricnhural  purposes.  .  .  .  That 
the  company  erected  a  bridge  on  the  south  part  of  the  farm  for  the  pursuer's 
accommodation  ;  but  this  bridge  was  suddenly  removed  on  or  about  the  4th 
of  June  last,  1847;  .  .  .  and  since  then,  the  pursuer  has  been  wholly 
deprived  of  his  said  accesses,  and  has  been  put  to  great  inconvenience,  and 
has  sustained  much  damage  and  loss  from  the  want  of  water,  and  from  having 
to  go  by  the  parish  road,  which  is  a  considerable  distance  from  the  south  part 
of  the  &rm,  for  watering  his  cattle,  and  for  the  agricultural  management  of 
that  part  of  the  farm  lying  on  the  east  side  of  the  railway :  That  in  tlie  con- 
veyance which  the  pursuer  granted  to  the  company,  as  before  mentioned,  he 
reserved  ^*  claim  for  all  accesses,  water,  water  courses,  watering-places,  gates, 
fences,  and  damage  : "  That,  by  the  47th  section  of  the  Railways  Clauses 
Consolidation  Act,  of  2l8t  July  1845,  it  is  enacted : — <  If  the  company  do  not 
cause  another  sufficient  road  to  be  so  made,  before  they  interfere  with  any 
such  existing  road,  as  aforesaid,  they  shall  forfeit  twenty  pounds  for  every  day 
daring  which  such  substituted  road  shall  not  be  made,  after  the  existing  road 
shall  have  been  interrupted ;  and  such  penalty  shall  be  paid  to  the  trustees, 
commissioners,  surveyor,  or  other  person  having  the  management  of  such  road, 
if  a  public  road,  and  shall  be  applied  for  the  purposes  thereof;  or,  in  case  of 
a  private  road,  the  same  shall  be  paid  to  the  owners  thereof;  and  every  such 
penalty  shall  be  recovered,  with  costs,  by  action  in  any  competent  Court : ' 
That  the  Caledonian  Railway  Company  did  not  substitute  any  road  for  the 
pursuer's  accommodation,  in  place  of  the  two  roads  already  referred  to ;  and, 
therefore,  they  have  incurred  the  penalty  of  £20  per  day  since  the  4th  of  June 
1847  :  That  the  two  accommodation  roads,  of  which  the  pursuer  has  been 
deprived  by  the  said  company  for  the  purposes  of  the  railway,  have  been  ac- 
commodation roads  for  the  use  of  the  pursuer's  farm  for  time  immemorial ; 
and,  in  consequence  of  being  deprived  of  the  said  roads,  the  pursuer  has  sus- 
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Mar.  29. 185S.tained  loss  and  damage  to  the  amount  of  £1000  sterling;"  and  that  the  defen- 
ders  refuse  to  satisfy  his  claim  or  to  make  it  the  subject  of  arbitration. 

CarKaU."co.  "^^  ^^^  summons  defences  were  lodged,  pleading  inter  alia^  that  the  sum- 
mons is  not  specifically  and  relevantly  libelled  to  support  a  claim  for  penal- 
ties, or  separadm  to  infer  an  alternative  claim  for  damages.  The  grounds  of 
complaint  libelled,  resolve  not  into  a  &ilure  to  substitute  a  road  for  another 
road  which  has  been  cut  off  or  shut  up,  (to  which  alone  the  penalty  sued  for 
would  be  applicable)  but  into  an  alleged  failure  to  furnish  a  bridge  or  passage 
across  the  railway,  the  claim  for  which  can  only  be  determined,  or  made 
effectual  before  the  Sheriff  or  Justices,  under  sections  60  and  61  of  the  Bail- 
ways  Clauses  Act. 

A  record  was  made  up,  and  the  Lord  Ordinary  (Ivory)  made  great  avizan- 
dum with  the  cause  to  their  Lordships  of  the  First  Division. 

Penney^  and  the  Dean  ofFtzcvUy^  for  the  pursuer.  An  action  for  penalties 
under  a  statute  such  as  this  is,  in  the  proper  sense  of  the  word,  a  civil  action, 
— ^in  reality  is  an  action  for  a  statutory  debt.  Campbell  v.  Young^  24th  Feb. 
1835,  S.  13,  p.  535 ;  PhtUips  v.  Steele,  12th  Jan.  1847,  9  D.,  318.  The  sum- 
mons  is  sufficiently  explicit.  The  statute  applies  to  the  csuse  of  every  road 
whatever.  The  terms  of  section  46  apply  to  every  case  where  the  company 
shall  ^^  cross,  cut  through,  raise,  sink,  or  use  any  part  of  any  road,  whether 
carriage-road,  horse-road,  tram-road,  or  railway,  either  public  or  private,^'  If 
the  company  gave  or  pretended  to  give  a  substitute,  and  immediately  there- 
after took  the  substitute  away,  the  case  would  be  exactly  the  same  as  if  no 
substitute  had  been  given  at  all.  The  pursuer  does  not  admit  that  the  bridge 
was  a  sufficient  substitute  for  his  roads,  or  that  he  ever  consented  to  take  it 
as  such. 

Patton,  and  />tfotf,  for  the  defenders.  This  action  must  be  considered  as  of 
the  nature  of  a  criminal  process,  and  the  penalties  sued  for  to'  bear  the  char- 
acter of  pimishment,  and  therefore  all  the  rules  applicable  to  criminal  pro- 
ceedings must  be  enforced.  The  summons  does  not  set  forth  all  the  clauses 
applicable  to  the  matter  in  question,  nor  does  it  sufficiently  state  the  precise 
character  of  the  roads  taken  away.  The  offence  charged  may  be  a  most 
detrimental  act,  but  it  is  not  that  for  which  the  penalty  of  section  47  is 
enacted. 

The  Lord  President.  This  is  a  double  action  for  damages  at  common 
law,  and  for  penalties  under  the  railway  statutes.  We  are  now  to  deal  with 
the  statutory  part  of  the  case,  and  with  that  only.  Now,  it  was  remarked 
that  this  is  not  a  criminal  indictment,  and  is  not  to  be  dealt  with  strictly  and 
critically  as  such.  That  is  true.  On  the  other  hand,  it  is  a  case  of  a  penal 
character,  and  therefore,  it  is  to  be  strictly  dealt  with.  It  is  true  that  it  does 
not  go  to  the  infliction  of  corporal  pains  and  punishment,  but  it  does  go  to 
the  infliction  of  a  serious  penal  pecuniary  mulct,  and  therefore  it  is  a  case  in 
which  a  greater  degree  of  strictness  in  regard  to  the  framing  the  libel  which 
sets  forth  the  transgression, — ^for  it  is  a  transgression, — is  to  be  applied  than  in 
the  case  of  an  ordinary  summons  for  debt  or  damages.  It  is  possible  that  this 
summons  maybe  strictly  enough  framed  to  support  its  common  law  conclusion, 
although  not  so  to  support  the  statutory  conclusion.     Now,  the  question  ie>, 
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has  it  been  framed  with  refeteuce  to  the  statutory  conclusion  with  that  accu-  ^^^^  29. 1853. 
racy  necessary  to  support  it  ?    It  is  said  that  the  summons  may  be  framed  in      ^^^v^ 
general  terms,  and  may  be  made  more  specific  by  condescendence.     That  is  a  Carmthers  v. 
general  rule  in  ordinary  actions  relative  to  pecuniary  rights  or  the  like.     I  ^^  ^*^'  ^* 
am  not  prepared  to  say,  that  in  the  case  of  penalties  a  summons  may  not  be 
made  more  clear  and  specific  in  the  condescendence.     But  when  we  are  deal- 
ing with  a  matter  of  penalty,  the  defender  must  be  brought  into  Ck>urt  on 
a  logical  statement  of  his  having  transgressed  the  law,  and  being  liable 
in  the  consequences.      I   think   the  present  summons  does  not  do  this. 
The  thing  that  is  dealt  with  here  is  an  operation  to  be  performed  upon 
a  road.     The  existing  road  must  be  interfered  with  in  a  certain  way, 
by  crossing  it,  cutting  through  it,  raising  or  sinking  it.    It  is  not  that  the 
party  is  to  be  excluded  from  access  to  the  road.    That  may  happen  without 
dealing  with  the  road  at  all.    The  party  may  have  access  through  his  fields 
to  a  road  which  is  important  for  him,  and  the  railway  may  cut  such  access 
off.     But  that  is  not  a  case  under  the  statute  which  deals  with  the  actual 
operating  on  a  road ;  and,  accordingly,  what  the  railway  company  are  re- 
quired to  do  is  this,  that  before  the  commencement  of  any  such  operation,  they 
shall  make  a  sufficient  road  instead  of  the  road  to  be  so  interfered  with.     I 
do  not  think  the  statute  reaches  the  case  of  a  footpath ;  but  I  am  not  pre- 
pared to  say  that  it  does  not  reach  the  case  of  a  road  of  another  kind  con- 
structed for  the  purpose  of  driving  cattle  to  market  or  to  water,  constructed,  it 
may  be,  as  carefully  as  any  statute  labour  road,  or  even  more  so.     But  there 
must  be  a  road,  and  that  must  be  interfered  with  by  the  operation  on  it  so  as 
to  make  it  dangerous.    If  the  railway  company  do  so  operate  on  the  road, 
they  shall  make  at  their  own  expense  a  sufficient  road  in  its  stead.     Now  this 
is  the  main  part  of  the  statute,  and  it  is  failing  to  do  that  that  draws  after  it 
the  conseqoeacea  set  forth  in  §  47  ;  that  section  without  §  46  is  nothing  at 
alL    I  think,  in  order  to  make  a  relevant  and  proper  statement  here,  it  must 
be  set  forth  that  the  railway  company  did  cross,  cut  through,  <&c.,  part  of  a 
road,  80  described  as  to  be  plainly  within  the  protection  of  this  statute.     It 
is  necessary  to  set  forth,  that  before  the  commencement  of  their  operations 
they  did  not  make  a  substitute  road :  and  it  is  also  necessary  to  state  when 
it  was  that  they  did  so  interfere  with  the  existing  road  without  making  a  sub- 
stitute road,  and  also  when  this  state  of  matters  ceased,  if  it  has  ceased  at  all. 
Now,  looking  to  the  summons,  we  have  no  positive  statement  that  the  roads 
were  operated  upon.     We  have  it  stated  that  the  removal  of  this  bridge  de- 
prived the  pursuer  of  his  access,  but  we  have  no  statement  when  it  was  that 
the  railway  company  commenced  their  operations ;  therefore  we  have  no  state- 
ment of  the  time  at  which  they  contravened  the  statute.     Farther  than  that, 
they  erected  a  bridge,  and  as  I  understand  that  statement,  while  that  bridge 
existed  this  party  had  accomodation  tantamount  to  what  he  had  by  the  road. 
The  inference,  therefore,  is,  that  the  railway  company  did  make  a  substitute 
road ;  the  next  thing  is,  that  the  gravamen^  the  ofience  consists  in  taking  down 
that  bridge.    That  is  an  operation  on  the  substitute  road,  and  I  do  not  know 
that  that  Is  a  case  to  which  the  penalty  applies.     It  might  be  a  question 
whether  the  company  might  be  called  on  to  repair  a  substitute  road ;  but  it 
does  not  follow  that  they  would  be  liable  in  the  penal  consequences  of  the 
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Har.  29. 1853.  statute  if  thej  did  not  do  so ;  therefore  there  is  no  statement  of  the  time  when 

''"'Y^^      the  original  road  was  interfered  with,  nor  is  it  stated  how  long  that  state  of 

Carruthers  v.  matters  continued.     The  road  referred  to  here  is  stated  to  be  for  the  use  of 

Cal.  RaiL  Co.  ^j^^  pursuer's  cattle.     That  leaves  the  thing  equivocal.     We  do  not  see  that 

it  is  such  a  road  as  the  statute  contemplates.     A  road  made  for  cattle  would 

be  under  the  statute,  but  a  cart-track  through  the  fields  would  not  be  so,  and 

all  these  things  are  important.     When  the  case  comes  to  be  laid  on  the  words 

of  the  statute,  we  ought  to  have  had  reference  to  §  46,  for  the  statement  is 

not  logical  without  it.     Section  46  is  the  governing  section  ;  therefore,  I  think 

altogether  this  summons  is  not  constructed  with  that  accuracy  and  logical 

precision  which  it  is  important  to  observe  in  cases  of  penalties,  and  penalties 

80  heavy  as  here  occur.     No  looseness  can  be  allowed.     The  summons  should 

be  laid  so  as  it  could  stand  of  itself  without  a  condescendence,  and,  therefore, 

I  am  for  holding  that  so  far  as  the  summons  is  laid  on  the  statute  it  is  not 

relevantly  or  properly  set  forth. 

LoBD  FuLLERTON.  1  am  of  the  same  opinion.  The  question  here  is  as  to 
penalties.  In  that  point  of  view  it  is  not  easy  to  conceive  a  more  highly 
penal  case,  for  if  the  claim  is  well  founded,  the  penalties  are  going  on  ;  and 
I  must  say,  that  I  cannot  receive  this  summons  as  complying  with  the  re- 
quisites of  such  a  case.  I  do  not  think  that  this  is  a  road  in  the  meaning  of 
the  statute  at  all. 

Lord  Cunikghamb.     I  concur. 

Lord  Ivory.  I  am  of  the  same  opinion.  This  is  unquestionably  a  penal 
action  in  the  proper  sense  of  the  term.  It  is  a  penalty  m  pcena.  It  is  a 
penalty  per  diem,  for  not  doing  something,  and  if  it  is  incurred,  the  Court  has 
no  power  over  it.  That  being  so,  and  the  amount  of  the  claim  here  made 
being  so  extreme,  I  think  that  when  the  party  comes  into  Court  on  so  small 
a  ground  of  complaint  as  here,  and  claims  such  damages,  he  is  going  very 
much  on  his  summum  jusy  and  he  cannot  complain  if  he  is  kept  within  the 
stiictest  bounds  of  pleading. 

The  Court,  therefore,  "  find  that  the  summons  in  this  case  is  not  sufficientty 
and  relevantly  laid  on  the  statute  referred  to,  (8  and  9  Vict.,  cap.  33),  and, 
therefore,  dismiss  the  action  in  so  far  as  it  relates  to  the  statutory  penalties 
concluded  for,  and  find  the  pursuer  liable  for  the  expenses  applicable  to  thi» 
part  of  the  discussion :  .  .  .  Quoad  uUra,  remit  to  the  Lord  Ordinary  to 
proceed  further  in  the  cause  as  shall  be  just,"  &c. 

William  Martin^  S.S.C.,  Pursuer's  Agent. 

Hope,  Oliphanty  and  Mackay,  W.S.,  Defenders'  Agents.        (J.  S.  M.) 


No,  175.  HOPE  V.  LYON. 

Railway  Shares — Broker — Proof. — A  sharebroker  who  held  certain  railway  ahare» 
bought  for  a  party  on  his  order,  carried  them  over  on  a  Tuesday  at  a  certain  loss  per  share, 
alleging  that  he  had  received  verbal  orders  on  that  day  so  to  do,  and  held  them  on  till 
they  fell  rery  much  in  value.  The  party  denied  that  he  gave  any  such  orders,  alleged  that 
he  had  ordered  them  to  be  sold  off  on  the  preccdin.ir  Saturday,  and  refused  to  have  any- 
thing farther  to  do  with  the  shares.  On  a  proof,  Held,  that  the  order  to  sell  off  on  Satur- 
day was  not  proved,  and  that,  although  there  wais  no  evidence  of  an  ordur  to  carry  over  on 
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Taesdajc,  the-rfmres  ftiUI  reroaiiied  at  the  riek  of  the  party,  and  the  broker  was  not  respon- 
sible for  the  loss  on  the  shares,  but  could  make  no  chai^ge  for  the  expense  of  the  carrjiiig 
over. 

This  was  «n  action  for  payment  of  L.257,  10s.,  the  alleged  balance  due  to  Ist  Division, 
the  pnrsuer^a  sharebroker,  on  an  account  current  with  the  defender,  who  had  Mar.  81. 1853. 
employed  him  to  buy  certain  railway  shares.    The  defence  was  that  the  pur* 
suer  had  failed  to  obey  the  instructions  of  the  defender  with  reference  to  the    ®P®  *'    ^ 
diivposal  of  the  stock,  and  had  kept  it  on  till  it  became  very  much  depreciated 
in  value  ;  and  that,  in  the  cii'cumstances,  the  loss  must  fall  on  the  pursuer. 

The  Lord  Ordinary  decerned  in  terms  of  the  libel,  deductiug  the  expense  of 
tbe  last  of  a  series  of  operations  in  ^^  turning  over"  the  stock,  which  he  held 
bad  not  been  authorised  by  the  defender. 

The  defender  reclaimed,  and  the  parties  not  consenting  that  the  case  should 
be  dealt  with  as  a  concluded  case,  the  Court  allowed  a  proof  of  their  respec* 
tive  averments. 

It  appeared  that  on  Wednesday,  7th  July  1847,  the  pursuer  sent  a  note  to 
the  defender,  requesting  inMtructions  as  to  the  disposal  of  the  stock,  which^ 
some  time  before,  had  been  bought  at  L  4,  8s.  per  share.  The  defender 
wrote  '*  91s.  or  upwards,"  in  pencil,  on  the  note,  and  sent  it  back  to  the  pur- 
suer. It  was  admitted  that  this  was  an  order  to  sell  at  L.4,  1  Is.  per  share, 
or  upwards. 

The  defender  averred,  that  on  the  Saturday  following,  he  ordered  the  pur- 
.suer  to  sell  off  the  stock.  1  here  was  no  evidence  in  writing  of  this  order ; 
but  a  clerk  of  the  defender  deponed  that  he  heard  the  order  given  to  a  mes- 
senger sent  by  the  pursuer  to  the  defender  on  that  day,  while  the  messenger 
deponed  that  the  orders  were  "  to  carry  over  at  Is.  per  share."  On  the  even- 
ing of  this  Saturday,  the  pursuer  wrote,  ^'  I  regi*et  I  could  not  sell  at  cost,  or 
carry  over  at  la.  I  trust  better  success  on  Monday."  On  Wednesday,  the 
pursuer  intimated  that  he  had  turned  the  shares  over  at  Is.  6d.  per  share. 
On  Thursday,  the  defender  wrote,  "  I  am  determined  to  stand  by  ray  Satur- 
day's order ;  my  order  was  to  sell.  I  am  determined  now  to  take  none  of 
the  shares.  I  have  no  farther  dealings.  Please  send  in  my  account,  with 
full  particulars,  as  it  runs  till  next  Saturday."  The  pursuer  replied  on  the 
same  day,  alleging  that  the  Saturday's  order  was  not  to  sell  at  a  sacrifice, 
but  to  carry  over  at  Is. — that  he  had  met  the  defender  on  the  Tuesday  the 
13th,  and  had  then  received  orders  to  carry  over  at  Is.  6d.,  which  he  bad 
accordingly  done.  The  pursuer  did  not  dispose  of  the  shares,  and  they  fell 
very  much  in  value. 

In  this  state  of  the  proof, — 

Shandy  for  the  reclaimer  (defender),  argued — Positive  orders  were  given  hj 
the  defender  on  the  Saturday  to  sell  out.  The  pursuer  failed  to  do  this,,  and 
must  stand  the  consequences.  Even  supposing  no  such  order  was  proved, 
the  pursaer  puts  his  case  on  orders  given  by  the  defender  on  the  Tuesday 
following.  This  order  is  denied,  and  no  proof  of  it  has  even  been  attempted. 
The  pursuer,  by  this  operation,  took  the  stock  into  his  own  hands,  and  must 
bear  the  loss. 

Toungy  cmUrcL  So  far  from  the  defender  having  given  orders  to  sell  out 
on  the  Satuiday,  it  is  clearly  proved  that  his  intentions  were  to  turn  the  stock 
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Mar.  81. 1853.  over  on  that  daj  at  Is.    The  parsaer  could  not  accomplish  this,  and  he  wrote 
""^Y^^      the  defender  that  he  could  not  do  so.    It  may  he  that  he  has  not  prored 
Hope  V,  Lyon,  authority  for  what  he  did  on  the  following  Wednesday,  hut  he  is  ready  to 
strike  the  charge  out  of  his  account,  as  the  Lord  Ordinary  has  done. 

The  Lord  Presideiit.  To  me  this  appears  a  very  dear  case.  I  throw 
every  thing  else  out  of  view  except  what  took  place  on  the  Satorday.  The 
evidence  of  the  messenger,  to  my  mind,  is  hotter  testimony  than  that  of  the 
defender's  clerk,  and  it  is  corroborated  by  the  pursuer's  letter  on  Satncday, 
which  was  not  answered.  I  therefore  think  the  defender  has  not  proived  his 
order  to  sell  out  on  that  day. 

LoBD  IvoRT.  The  proof  was  allowed  in  this  case,  as  I  see  from  my  former 
notes,  chiefly  because  the  defender  alleged  he  had  ordered  the  stock  to  be 
disposed  of  on  the  Saturday.  On  a  review  of  the  evidence,  parole  and  docu- 
mentary, and  the  observations  of  counsel  upon  the  case,  I  am  of  opinion  that 
he  has  failed  to  do  this,  and  I  therefore  think  the  Lord  Ordinary's  interlocutor 
must  be  adhered  to. 

The  other  Judges  concurred. 

The  CotTKT  therefore  adhered,  with  additional  expenses. 

/.  F.  Wiikie,  SJS.C,  Agent  for  Pursuer. 

/.  A.  RobertBon,  S.S.C,  Agent  for  Defender.  (R.  S.) 


No.  176.  MABDER'S  TRUSTEES  v.  DOUGLAS  ato  Othebs. 

Btarmt  and  child — Thtst'SettUment^ Apportionment— lUuaory  divition,'— 'By  mutual  trust- 
dispositioD  executed  bj  a  husband  and  wife,  it  was  declared  competent  to  the  husband  to 
alter  the  division  of  the  trust-estate  amongst  their  children  as  therein  provided  for,  and 
to  dividQ  the  same  amongst  them  in  such  shares  and  proportions  as  he  should  think  proper. 
Two  daughters  survived  their  parents.  During  the  wife's  lifetime  the  husband  executed  a 
deed  which  proceeded  without  the  wife's  consent,  and  by  which  he  left  £50  to  the  eldest 
daughter  who  was  married,  and  the  whole  residue  amounting  to  upwards  of  £4,500  to  the 
youngest,  who  was  unmarried  i-^Held,  that  the  share  given  to  the  eldest  daughter  was  not 
illusory ;  and  duerved^  that  the  Court  will  he  jealous  of  interfering  in  such  cases,  unless  the 
apportionment  he  such  as  to  he  clearly  a  breach  of  the  power  oommitted  to  the  parent. 

1st  Division.        This  was  a  multiplepoinding  raised  in  name  of  the  trustees  of  the  late 
Mar.  81. 1858.  ^^'^n^  and  Mrs  Marder,  against  Mrs  Robertson  Harder  or  Douglas,  and 
wy^»/      Miss  Marder  their  daughters,  and  also  against  the  husband  of  Mrs  Douglas 
Marder*s         for  his  interest,  with  a  view  to  a  distribution  of  the  trust-estate.  By  a  trust-dis- 
Douriiu^  &c     P^^°^  executed  by  Mr  and  Mrs  Marder,  after  nominating  trustees  and  provid- 
ing for  payment  of  their  estate  after  their  death  to  their  children  in  equal  shares^ 
it  was  declared  competent  to  Mr  Marder  "  by  any  deed  that  might  be  executed 
by  me,  to  divide  the  said  sums  and  increase  thereof  among  my  said  children, 
and  order  the  same  to  be  paid  to  them  after  my  death,  and  the  death  of  my 
said  wife,  in  such  shares  and  proportions  as  I  shall  think  proper.**    Mm 
Marder  died  in  1832,  and  Mr  Marder  in  1849.     Mrs  Douglas  and  Miss 
Marder  are  their  only  children.    At  the  time  of  Mr  Marder*s  death  he  was 
possessed  of  heritable  and  moveable  property  to  the  extent  and  value  of  up- 
wards of  £4500.    By  deed  of  division  executed  while  his  wife  was  alive,  but 
which  proceeds  without  his  wife's  consent  or  concurrence,  Marder  directed 
Che  trustees  under  the  trust-disposition,  after  the  death  of  the  longest  liver  of 
him  and  his  wife,  *^  to  pay  any  balance  of  annual  rent  which  may  be  due  at 
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the  tif&e,  as  well  as  the  foresaid  principal  or  capital  fund  itself,  as  follows ;— Mar.  81. 1855. 
vis.  £50  sterling  thereof  to  Mrs  Helen  Robertson  Marder  or  Douglas,  mj  n^g^^r^g 
eldest  daughter,  and  the  remainder,  whatever  the  same  may  be,  to  Margaret  Trastees  v. 
Sjrkpatriek  Marder,  my  youngest  daughter,  but  always  with  and  under  the  l^o'>gl*»»  *C' 
provu»ions  and  declarations  contained  in  said  trust-disposition."    Mrs  Douglas 
now  claimed  to  be  preferred  to  one  just  and  equal  half  of  the  balance  of  the 
annual  rant  and  proceeds  of  the  trust-funds  due  at  her  father's  death,  and  of 
the  capital  or  trust-fund  now  i^maining,  pleading  that  the  trust-settlement  so 
provided  for  her,  and  that  the  deed  of  division  executed  by  her  father  did  not 
recal  or  afiect  her  right  to  the  half  of  the  trust-funds  vested  in  her  by  the 
tmst-disposition. 

Miss  Marder  claimed  to  be  preferred  to  the  whole  fund  m  mediOf  after  de- 
dnctiog  the  sum  of  £50  provided  to  her  sister  by  the  deed  of  division,  with 
interest  thereon. 

The  Lord  Ordinary,  (Butherfiird),  ^^  with  reference  to  the  cases  of  Seiv- 
wrightf  27th  January  1824,  and  Marjortbanks,  17th  February  1837,  and  the 
opinions  expressed  by  several  of  the  consulted  Judges  in  the  case  of  CravDcour 
and  Spens  v.  Oraham  and  Others^  3d  February  1844,  reports  this  case  to  the 
liords  of  the  First  Division  of  the  Court,''  &c.,  and,  in  a  note,  his  Lordship 
stjsted,  that  he  had  '^  reported  this  case,  because  it  seems  to  raise  very  purely 
for  decision  the  extent  of  a  parent's  right  of  apportionment.  The  share  given 
to  the  eldest  daughter  is  here  all  but  illusory :  nor  are  there  alleged  ex- 
traneous circumstances  sufficient  of  themselves  to  support  the  exercise  of  the 
power." 

PaUtsortj  for  Mrs  Douglas.  There  is  here  a  most  unexceptionable  vesting 
of  the  fee  in  the  children,  subject,  no  doubt,  to  the  power  in  their  father,  given 
him  in  the  trust-settlement.  The  question  is,  whether  this  is  a  valid  and 
effectual  exercise  of  that  power  which  the  Court  will  give  effect  to  ?  Skene^ 
8th  December  1826 ;  Kemp  v.  Kemp^  1795,  5  Vesey,  Jr.,  849 ;  Vanderzee^  4 
Vesey,  Jr.,  770.     This  is  an  illusory  division  and  ought  to  be  set  aside. 

Neavta^  with  whom  MonrOy  for  Miss  Marder. 

The  Lord  President.  I  do  not  know  what  is  the  rule  of  the  law  of 
England  in  regard  to  such  matters.  We  have  a  mixed  law,  and  we  are  in 
use  to  consider  that  we  could  set  aside  an  unequal  distribution  of  funds  if  it 
be  illusory  or  not  an  honest  exercise  of  a  parent's  power.  But  I  apprehend 
that '  when  the  power  of  apportionment  exists,  it  should  be  made  very  clear 
to  us  that  in  the  exercise  of  that  power  there  has  been  that  improper  proceed- 
ing which  really  had  for  its  object  to  defeat  the  interest  of  the  party  imder  the 
deed.  That  might  be  inferred  in  certain  cases  from  the  sum  bequeathed,  as 
where  one  party  gets  a  shilling  and  another  the  whole  residue.  But  where 
there  is  only  a  diversity  of  sums  to  rest  on  as  here,  we  require  to  be  very 
careful  how  we  interfere.  We  have  no  statement  as  to  the  state  of  the  affairs 
of  Mrs  Douglas's  husband :  but  the  presumption  is,  that  the  husband  can 
support  his  wife.  There  are  none  of  those  circumstances  here  that  give  the 
case  that  ugly  appearance  to  which  we  could  give  effect.  Aversion  is  not 
alleged.  We  are  not  in  use  to  sit  in  judgment  on  the  reasons  for  a  parent 
making  an  unequal  apportionment.     It  must  le  made  to  appear  that  it  was 
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Mar.  81. 185S.  ^one  to  defeat  tbe  intereBt  of  the  party  complaining  of  it  Besides,  a  reference 

^""^■'^       to  various  circumstances  might  possibly  make  it  very  plain  that  what  was 

Marder's         ^^^^e  apparently  an  unequal  division  was  not  really  so.     But  it  is  not  necessary 

Douglaa,  &c.    ^^^  *^®  party  upholding  the  deed  to  go  into  that.     It  is  for  the  party  impeaching 

the  deed  to  shew  that  there  has  been  an  unfair  division.     That  has  not 

been  shewn  here,  and,  therefore,  I  am  for  upholding  the  claim  of  the  younger 

daughter. 

Lord  Fullertok.  This  is  one  of  the  most  disagreeable  cases  which  can 
come  before  the  Court.  Where  there  is  no  test  but  that  of  their  own  private 
e]q)erience  it  is  unpleasant  for  the  Court  to  be  driven  to  decide, — ^the  duty  of  the 
Court  being  to  decide  rules  of  law.  I  must  say,  that  looking  to  the  whole 
circumstances  of  the  case,  this  is  as  near  being  an  illusory  division  as  can  well 
be  conceived :  but  £50  is  a  sum  not  to  be  despised  altogether,  and,  therefore, 
it  is  not  very  easy  to  say  it  is  entirely  illusory.  No  doubt  you  must  consider 
what  is  the  gross  sum,  and  this  is  a  very  small  sum  as  a  share  of  the  division, 
but,  upon  the  whole,  I  am  not  disposed  to  differ  from  your  Lordship's  opinion. 
Lord  Cuninghame.  I  am  of  opinion  that  no  relevant  grounds  have  been 
stated  for  rescinding  or  refusing  effect  to  the  division  made  by  the  father  of 
the  fund  in  dispute.  There  is  no  authority  in  our  books  for  holding  that  a 
division  by  a  &ther,  under  a  proper  power,  was  ever  challengeable  in  Scot- 
land on  the  ground  of  illusory  performance  and  gross  inequality.  But  in 
later  times,  since  the  passing  of  the  Act  1880,  (11  Geo.  IV.  and  1  Will.  IV. 
cap.  46),  expressly  abrogating  challenges  for  illusory  divisions  in  England, 
that  law,  if  not  directly  applicable  to  Scotland,  which  has  not  been  discussed, 
affords  a  strong  rule  for  judicial  decisions  in  our  equity  cases.  I  understand 
this  view  to  have  been  sanctioned  in  tbe  case  of  Craivcour ;  and  it  applies 
equally  to  the  present  case.  On  general  grounds,  it  would  be  highly  inex- 
pedient and  indecorous  to  compel  a  father  to  assign  reasons  to  a  court  of  law 
to  justify  and  support  any  appropriation  that  he  made  among  his  own  child- 
ren, of  a  specific  fund  placed  at  his  disposal. 

Lord  Ivort.  I  have  arrived  at  the  same  conclusion.  This  would  be  the 
very  last  thing  for  the  Court  to  interfere  with.  The  parents  have  left  the 
matter  to  the  discretion  of  one  of  themselves.  I  am  unwilling  to  say  that  that 
is  tantamount  to  leaving  it  to  the  discretion  of  the  Court,  who  ought  to  have 
7)0  discretion  at  all  in  the  matter,  and  ought  only  to  see  that  there  is  no  breach 
•of  the  trust,  but  not  to  interfere  as  to  the  sufficiency  of  the  division  that  is 
made.  I  am  not  prepared  to  say  that  when  a  father  has  two  children,  one  of 
them  married,  and  therefore  secured  of  the  means  of  living,  presumably,  and 
the  other  in  pupillarity,  and  not  so  provided  for,  and  probably  to  be  left  by 
herself  without  any  protector,  that  he  is  not  peiforming  his  duty,  much  less 
guilty  of  fraud  in  so  providing  for  the  unmarried  daughter  as  he  has  here 
done.  The  Court  never  can  have  knowledge  of  the  circumstances  which 
operate  and  ought  to  operate  on  the  mind  of  a  parent ;  and  the  law  ought 
not  to  be  jealous  of  the  actings  of  a  parent,  unless  circumstances  come  to  shew 
that  his  actings  have  been  outrageous.  Upon  the  whole  matter,  I  do  not 
think  this  comes  up  to  the  point  when  it  is  necessary  for  the  Court,  and  when 
the  Court  would  be  warranted  in  interfering. 

The  Court,  therefore,  "  sist  William  Smith,  the  husband  of  the  claimant, 
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late  "b^as  K.  Marder,  now  Mrs  Smith,  aa  a  party  to  this  action,  for  his  in-j^^,  32^  ]g53 
terest :  Rank  and  prefer  the  said  Mrs  Smith,  and  her  said  husband  for  his       ""-nn-^ 
interest,  to  the  amount  of  her  claim,  under  the  deduction  therein  stated ;  Marder's 
repel  the  claim  for  Mrs  Douglas,  except  to  the  extent  of  £50,  as  admitted  in  Dqq^?  %c 
the  daim  for  Mrs  Smith;  find  no  expenses  due  to  either  party,  and  remit  to 
the  Lord  Ordinary  to  proceed  fiurther  as  shall  be  just.'' 

WSHam  Alexander^  W.  S.,  Agent  for  Nominal  Raiser  and  for  Claimant,  Miss  Marden. 
Adam  Paiianon^  WJS.,  Agent  for  Claimant,  Mrs  Douglas.  (J.  S.  M.) 


FERGUSON  AND  Others  v.  MARJORIBANKS.  No.  177. 

WUl—Foreign.  deed — ConfCmclion— /in:  domieUiir-^  r»  sitae. — ^A  will  was  executed  in 
Jamaica  creating  a  tmst  for  educational  purposes  in  Scotland,  and  with  that  view  appoint- 
ing as  trustees  certain  parties  resident  in  Scotland,  **  their  heirs  and  assigns  'r^^Held,  in  a 
qnestion  as  to  who  were  to  take  under  the  deed  as  trostees,  and  which  depended  on  whether 
the  expression  **hein  and  assigns'*  applied  to  all  the  trostees  or  solely  to  the  last  snrviv- 
ing  trustee,  that  the  law  of  Scotland,  where  the  tmst  was  to  be  executed,  and  not  the  law 
<rf'the  tnistei's  domicile,  must  regulate  the  interpretation  of  the  truster's  presumed  inten- 
tion in  the  matter. 

The  question  which  here  arose  was,  whether  the  law  of  England  or  the  law  ist  Division, 
of  Scotland  should  determine  who  were  the  parties  entitled  to  act  as  trustees  April  1. 1853. 
under  a  will  executed  by  the  late  John  Newlands  of  Jamaica.  "-^-^ 

Afier  giving  various  legacies  to  his  relations  in  different  parts  of  Scotland,  ^ergiison,  &c. 
Mr  Newlands  bequeathes  generally  the  residue  of  his  estate  to  "  Alexander  blmk^  "' 
Marjoribanks  of  Balbairdie,  William  Innes  of  Cathlaw,  Andrew  Gillon  of  Wall- 
house,  Wardrop  of  Cult,  Baillie  of  Polkemmet,  all  of  the 
county  of  Linlithgow  aforesaid,  Esquires,  their  heirs  and  assigns,  for  ever ; 
nevertheless  upon  trust,"  that  they  should  invest  the  same  in  some  public  or 
private  fiind  upon  good  and  sufficient  security,  with  full  power  to  caJl  in  and 
reinvest,  '^  as  they  shall  think  fit,  so  as  the  best  annual  interest  may  be  made 
thereof,  and  to  receive  and  take  the  annual  interest  or  produce  thereof  for  and 
during  the  term  of  ten  years  after  my  decease,  in  trust,  to  place  out  the  same 
annually  in  like  manner,  so  that  the  interest  may  become  a  principal  sum  ; 
and  at  the  end  and  expiration  of  such  term  of  ten  years,  then,  that  my  said 
trustees,  their  heirs  or  assigns,  or  the  major  part  of  them,  do  pay  and  apply 
the  annual  interest  of  the  whole  of  such  principal  money  in  the  erection  of  a 
Free  School  in  such  part  of  the  said  parish  of  Bathgate  as  the  major  part  of 
them  shall  think  fit  and  proper,  for  the  education  of  the  youth  of  the  said 
parish — such  school  to  be  under  such  management,  government,  and  direc- 
tion, and  to  be  carried  on  and  conducted  in  such  manner  as  to  my  said  trustees, 
their  heirs  or  assigns,  or  the  major  part  of  them,  shall  seem  best,'^  &c.  The 
testator  then  states  it  to  be  his  will,  ^'  that  the  annual  interest  only  may  be  so 
applied ;  and  it  is  my  farther  will  and  desire  that  the  minister  of  the  said 
parish  of  Bathgate,  for  the  time  being,  shall  be  one  of  the  trustees  for  the  pur- 
pose of  this  my  will."  He  finally  nominates  and  appoints  certain  other  per- 
sons, all  resident  in  Jamaica,  to  be  his  executors*  His  will  is  dated  the  8th 
of  July  1799,  and  he  died  a  few  days  afterwards.  Under  this  will,  certain 
proceedings  took  place  in  the  Court  of  Chancery  in  Jamaica,  and  afterwards 
on  appeal  before  the  Privy  Council.  The  parties  to  those  proceedings  were 
the  trustees  for  the  Scotch  trust,  with  the  exception  of  Innes  of  Cathlaw,  and 
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April  1. 1858.  Wardrop  of  Cult — ^no  one  being  found  to  correspond  with  these  designations 
"■^v^^      — ^the  executors,  and  the  representatives  of  an  executor  deceased,  the  heir-at- 
V  ^M^Tri-*^  law,  and  the  next  of  kin.     It  was  ultimately  adjudged  by  the  Privy  Council 
banlu.  — adopting  and  giving  effect  to  a  report  of  the  Court  of  Common  Pleas,  be- 

fore whom  they  had  appointed  the  case  to  be  argued — ^that  the  rents,  profits, 
interests,  and  produce  of  the  real  as  well  as  the  personal  estate  of  the  testator, 
for  ten  years  from  his  decease,  belonged  to  the  tnistees  for  the  charitable  pur- 
poses of  the  will ;  but  that  the  real  estate  so  subject  descended  to  the  testa- 
tor's heir-at-law,  and  that  the  personal  estate,  under  a  similar  burden,  de- 
scended to  the  testator's  executors  at  his  death. 

In  the  result  of  those  proceedings,  a  sum  of  above  £14,500  was  paid  over 
to  the  Scotch  trustees  for  the  Bathgate  school,  who  in  1833  bought  ground, 
and  erected  a  School-house  and  other  buildings. 

The  pursuers,  the  provost  and  magistrates  of  the  burgh  of  barony  of  Bath- 
gate, and  others  resident  within  the  parish  of  Bathgate,  and  heads  of  families, 
brought  the  present  action  agai;ist  Mr  Maijoribanks  of  Marjoribanks,  the 
heir  of  Marjoribanks  of  Balbairdie,  who  is  stated  to  have  been  the  last  sur- 
vivor of  the  originally  named  trustees,  Mr  Gillon  of  Wallhouse,  Sir  William 
BaUUe  of  Polkemmet,  and  his  curcUor  bonis,  and  the  present  minister  of  the 
parish  of  Bathgate.  The  summons,  after  stating  the  proceedings  above  referred 
to  under  Mr  Newlands'  will,  that  the  sum  had  l^een  paid  over  to  the  trustees 
individually  named,  and  to  the  minister  of  the  parish  at  the  time — sets  forth 
that  Mr  Newlands  died  domiciled  in  Jamaica,  where  he  executed  his  will  ac- 
cording to  the  English  form — ^that,  by  the  law  of  England,  the  character  of 
sole  trustee  under  the  will  had  vested  in  the  last  survivor  of  the  named  trus- 
tees, being  Alexander  Maijoribanks  of  Balbairdie,  and  now  belonged  to  his 
heir  only,  exclusive  of  the  heirs  and  representatives  of  the  other  named  trus- 
tees— that  Mr  Maijoribanks,  the  defender,  in  respect  of  his  bankruptcy  and 
insolvency,  and  of  his  being  principally  resident  abroad,  was  disqualified  from 
acting,  either  alone  or  conjointly  with  others,  as  trustee  of  the  said  school,  and 
that  a  failure  of  trustees  had  thus  taken  place — ^and  concludes,  Ist,  for  decree  of 
declarator  of  the  pursuers'  title  to  insist  in  the  action ;  2(f,  that  the  heirs  and 
executors  of  the  trustees  who  predeceased  Marjoribanks  of  Balbairdie  have  no 
right  to  act  as  trustees,  and  that  the  defender  Maijoribanks  is  the  sole  trus- 
tee ;  3^,  that  he  is  disqualified  from  acting,  and  that  in  consequence  ^^  it  is 
competent  for  our  said  Lords  to  nominate  and  appoint  such  and  so  many  per- 
sons as  to  them  shall  appear  fit  and  proper  for  the  administration  of  the  said 
school,  and  of  the  funds  left  and  bequeathed  for  the  support  of  the  same,  in  all 
time  coming."  The  other  conclusions  of  the  libel  were  all  consequent  upon 
those  leading  conclusions.  There  was  no  conclusion  directly  applicable  to  the 
defender  the  present  minister  of  the  parish  of  Bathgate,  nor  was  his  case  treated 

of  in  the  record. 

Defences  were  lodged,  maintaining  generally,  that  the  conclusion  that  the 
defender  Marjoribanks  is  the  sole  trustee  is  groundless,  in  respect  all  the  other 
three  trustees  are  legal  trustees  according  to  the  law  of  Scotland,  and  even  sup- 
posing that  the  will  is  to  be  construed  by  the  law  of  England,  both  the  de- 
fender Marjoribanks,  and  the  defender  Mr  Byers,  as  minister  of  the  parish  of 
Bathgate,  are  at  present  legal  and  qualified  trustees. 
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The  Lord  Ordinary  (Rutherford),  "  suBtains  the  pursuer's  title ;  but,  on  the  Apxil  1. 1S58. 
merits,  sustains  the  defences  as  regards  the  other  conclusions  of  the  libel ;      •      ^-^y^-^ 
•     .     Finds  the  defender  entitled  to  expenses,"  &c.  ^®J?™?''»  *^ 

In  a  note  his  Lordship  stated  that  "the  title  of  the  pursuers  is  hardly Jj^jj^^^^' 
brought  into  question.  .  .  .  But  a  more  important  question  has  been 
raised — ^the  pursuers  contending  that  the  law  of  England,  or  rather,  they  should 
say,  the  law  of  Jamaica,  under  which  the  validity  of  the  will  and  the  amount 
of  the  bequest  to  the  trustees  were  necessarily  tried,  must  also  determine  the 
parties,  whether  trustees  or  beneficiaries,  who  are  to  take  under  that  bequest. 
They  maintain  broadly,  that  the  law  of  Jamaica  was  to  regulate 
the  parties  who  were  to  take  under  the  deed,  whether  as  trustees  or  as  benefici- 
aries ;  and,  in  particular,  that  it  must  interpret  the  expression  "  heirs  and 
assigns,"  and  determine  whether  those  words  applied  to  all  the  trustees  when- 
soever deceasing,  or  solely  to  the  last  surviving  trustee.  The  Lord  Ordinary 
cannot  assent  to  those  views. 

The  domicile  of  the  trust,  so  to  speak,  the  place  of  its  performance,  is  Scot- 
land— the  object  of  the  trust  is  the  establishment  of  a  free  school  for  the  youth 
of  the  parish  of  Bathgate — ^the  trustees  who  are  to  receive  and  apply  the  funds 
which  the  testator  had  devoted  to  that  purpose  were  all  of  them  Scotch  trus- 
tees, named,  too,  in  respect  of  their  possessing  property  in  that  parish — and 
the  minister  of  the  parish  for  the  time  being  is  added  to  their  number.  Pay- 
ment of  the  bequest  has  actually  been  made  to  the  Scotch  trustees,  and  the  in- 
vestment of  the  fonds  pixtly  in  heritable  property  in  Scotland,  joined  with 
the  residence  of  the  trustees  in  Scotland,  leaves  with  the  Scotch  Courts  the 
only  direct  jurisdiction  of  remedy  or  otherwise.  It  is  difficult  to  conceive  any 
trust  originating  in  a  foreign  bequest  to  be  more  entirely  or  essentially 
Scotch ;  and  it  is  almost  needless  to  add,  that,  in  any  view  which  can  be  taken 
of  the  matter,  the  character  of  the  trust  in  this  respect  must  be  held  to  have 
been  in  the  immediate  contemplation  of  the  testator.  He  made  it,  and  in- 
tended it  to  be,  a  Scotch  trust,  to  be  executed  exclusively  in  Scotland. 

It  was  conceded  at  the  debate,  that  there  could  be  no  propriety  or  relevancy 
in  appealing  to  English  law,  or  in  refusing  the  direct  jurisdiction  of  the  Scotch 
law  in  regard  to  any  question  of  ordinary  administration,  such  as  the  propriety 
or  impropriety  of  an  investment,  or  the  constitution  of  the  school,  and  the 
arrangements  for  teaching.  .  .  .  Founding,  therefore,  upon  the  circum- 
stance that  the  trust  is  essentially  Scotch,  and  placed  immediately  under  the 
jurisdiction  of  this  Court,  the  Lord  Ordinary  conceives  that  the  Scotch  law  is 
not  only  competent,  but  alone  competent,  to  determine  who  shall  be  trustees. 
Had  any  dispute  arisen  in  the  Jamaica  proceedings  on  this  head,  he  conceives 
the  law  of  Scotland  must  have  been  referred  to.  The  right  of  the  parties  then 
claiming  was  admitted,  and  the  question  now  raised  regards  the  succession  to 
the  trust. 

The  Lord  Ordinary  is  the  more  confirmed  in  this  view  from  two  circum- 
stances— one,  that  the  deed,  especially  as  regards  the  constitution  of  the 
Scotch  trust,  is  expressed  in  apt  terms  of  the  Scotch  law,  and  that  it  is  not 
necessary  for  the  Scotch  Courts  to  refer  to  English  law  to  give  a  meaning  to 
those  terms,  so  that  the  Court  is  not  driven  to  go  elsewhere  for  the  explana- 
tion of  words  which  are  not  immediatelv  intelligible.     The  other  is,  that  the 
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April  ].  1868.  construction  which  would  be  put  upon  it  hj  the  Scotch  law,  seems  to  coincide 
'^  ""  ^     with  what  is  the  plain  intention  of  the  testator — the  Scotch  law,  applying  the 
V.  Marjori-      words  "  their  heirs"  to  all  the  trustees  respectively  and  severally,  wonld  con- 
banks,  tinue  the  trust  in  the  same  form,  and  with  the  same  safegaards  as  the  testator 
gave  it  in  its  original  constitution,  holding  it  to  enure  to  the  heir  of  Polkem- 
met,  and  the  heir  of  Wallhouse,  who,  as  inheritors  of  those  estates,  must  have 
the  same  interest  in  the  administration  of  the  trust  with  the  trustees  person- 
ally called  by  the  testator. 

The  circumstance  that  he  names  the  minister  of  the  parish  for  the  time  being 
a£  a  trustee,  as  well  as  the  various  provisions  for  the  majority  acting,  which 
applies  in  special  terms,  not  to  the  trustees  merely  originally  called,  but  to 
the  trustees,  their  heirs  and  assigns,  necessarily  infer  that  the  testator  contem- 
plated the  trust  being  administered  by  the  heirs  of  the  original  trustees  in  suc- 
cession, and  that  nothing  was  further  from  his  view  than  the  result  contended 
for  by  the  pursuers — the  devolution,  namely,  of  the  trust  upon  one  party  only." 
.  .  .  His  Lordship  referred  to  the  Prcpost,  BaiUes^  ^.,  of  Edinburgh  v. 
Aubery^  Ambler's  Reports,  vol.  i.,  p.  236 ;  the  Attorney  General  v.  Lepme, 
22d  June  1818,  Swanston's  Reports,  vol.  ii.^  p.  181 ;  Emery  v.  HiU,  Febniary 
1826,  RnsseVs  Reports,  vol.  i.,  p.  112. 

''  With  reference  to  these  authorities,  and  the  cases  there  referred  to,  the 
Lord  Ordinary  thinks  that  the  law  of  England,  upon  this  international  ques- 
tion, might  be  quoted  for  holding  that,  with  respect  to  everything  regarding 
the  execution  and  administration  of  the  trust,  it  would  refer  to  the  law  of  the 
place  where,  for  the  benefit  of  the  place,  the  trust  is  to  be  constituted  and 
performed,  and  the  Courts  of  which  alone  can  exercise  the  jurisdiction  neces- 
sary for  its  due  administration." 

Against  this  interlocutor  the  pursuers  reclaimed. 

The  Dean  of  Faculty,  with  whom  Logan,  for  the  reclaimers.  This  is 
a  matter  not  of  administration,  but  of  constitution.  The  lex  locae  »%ze, 
governs  the  administration,  the  lex  domicilii,  the  constitution  of  the  will. 
The  whole  question  is — ^what  is  the  presumed  intention  of  the  testator  ?  And 
with  regard  to  the  interpretation  of  an  instrument  of  this  kind,  there  is  no  ex- 
ception to  the  rule  that  the  law  of  the  domicile  must  be  looked  to  for  ascer- 
taining what  is  the  property  conveyed,  and  who  are  tiie  parties  who  are  to 
take  it.  Here  the  intention  of  the  testator  must  be  held  to  be  that  the  heir 
of  the  last  survivor  is  to  be  the  sole  trustee,  and  to  exclude  tiie  rest. 

O.  O,  BeU,  with  whom  Young,  were  for  the  respondents. 

The  Lord  President.  This  case  raises  a  point  of  considerable  nicety ; 
and  I  have  felt  a  good  deal  of  difficulty  about  it,  and  still  do  so.  I  was  very, 
much  disposed  to  go  along  with  the  argument  of  the  Dean  of  Faculty,  wheh 
I  first  heard  it  put.  The  deed  which  we  are  interpreting  is  undoubtedly  a 
Jamaica  or  an  English  deed,  and  in  anything  we  do  at  present,  we  are  not 
entitled  to  assume  that  the  English  law  is  otherwise  than  is  put  by  the  pur- 
suer, that  is  to  say — that  if  this  deed  came  to  be  interpreted  in  England,  it 
would  be  construed  in  the  way  contended  for  by  the  pursuer.  But  the  ques- 
tion that  we  have  to  determine  is — whether  we  are  to  refer  to  English  law  or 
not.     The  trust  seems  to  me  to  consist  of  two  parts.     There  are  certain 
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parties  that  are  to  receive  payment  of  this  beqneBt,  and  then  there  is  subse- April  1. 1853. 
quently  the  goveininent  and  constitation  of  this  school.  Now,  assuming  that  ^^^y^^ 
in  regard  to  the  first  part,  the  parties  who  would  receive  this  fund  and  in-  Fergnson,  &c. 
terest  in  the  first  instance,  in  the  event  of  failure  of  certain  of  the  persons  ^'^^j^^"' 
named,  would  be  the  heir  of  the  last  survivor,  that  does  not  necessarily  solve 
the  question  as  to  who  are  to  be  the  parties  to  have  the  government  of  the 
school  afterwards.  The  money  is  to  be  paid  and  applied  to  the  erection  of  a 
free  school  in  the  parish  of  Bathgate,  and  such  school  is  to  be  after  that  in  the 
govanunent  and  direction,  and  to  be  carried  on  and  condactod  in  auch  man- 
ner  as  to  my  said  trustees,  their  heirs  or  assigns,  or  the  major  part  of  them, 
shall  seem  best,  and  the  minister  for  the  time  being  is  to  be  one  of  the  trus- 
tees. Now,  I  ccmfess  the  leaning  of  my  opinion,  though  it  is  with  some  diffi- 
culty that  I  have  arrived  at  the  conclusion,  is,  that  with  regard  to  all  that 
latter  part  of  the  trust,  and  with  regard  to  any  question  arising  after  the 
money  is  invested  and  the  trust  constituted,  the  law  of  Scotland  is  to  regu- 
late it.  The  law  of  Scotland  will  certainly  regulate  the  question  as  to  the 
heirs  of  the  last  survivor.  There  is  a  great  deal  in  the  remark,  that  assuming 
the  trust  to  vest  in  Marjoribanks  as  sole  trustee,  it  would  certainly  be  a  strange 
result,  if^  while  his  eldest  son  succeeded  to  the  estate  in  this  country,  in  re- 
i^ect  of  possessing  which,  Maijoribanks  was  named  trustee,  his  whole  fiamily 
as  heirs  should  have  been  called  to  the  trust  npon  his  death,  if  the  law  of  the 
testator's  domicile  had  made  his  whole  property  equally  divisible  among  his 
children.  Therefore,  if  we  axe  not  to  go  to  the  law  of  Jamaica  for  the  inter- 
pretation of  who  are  heirs,  we  are  not  to  go  to  it  for  the  interpretation  of  who 
are  aagigns,  and  therefore  I  come  to  the  same  conclusion  with  the  Lord  Ordinary. 
LoBD  FuLLEBTON.  I  am  of  the  same  opinion.  I  had  at  first  very  great 
difficulty^  and  certainly  was  a  good  deal  moved  by  the  argument  of  the  Dean 
of  Faculty ;  but  on  considering  the  case  maturely,  I  have  come  to  be  of  opinion 
that  the  Lord  Ordinary's  view  is  a  sound  one,  and  that  it  would  be  most  haz- 
ardous to  vary  it  on  grounds  which  would  possibly  lead  to  consequences  which 
we  are  not  prepared  for.  This  is  a  trust  of  a  peculiar  kind.  It  is  a  trust  in 
which  the  locality  is  fixed  beyond  dispute  in  Scotland,  and  which  therefore 
from  its  very  nature,  must  be  subject  to  the  jurisdiction  of  the  Scotch  Courts. 
That  being  so,  it  takes  it  out  of  the  rule  applicable  to  English  wills — ^a  class 
of  cases  to  which  we  are  most  accustomed.  An  English  will  applies  only  to 
moveables  which  have  no  local  situation  at  all.  The  fixing  down  of  the  trust 
to  a  particular  locality  raises  the  presumption  that  the  truster  had  in  view 
the  particular  rule  which  holds  in  the  country  where  the  locality  of  the  trust 
is  fixed ;  and  therefore  in  that  view  of  the  case  we  must  hold  that  the  law  of 
Scotland  is  the  law  which  must  be  administered  by  the  Court,  as  the  truster 
must  be  presumed  to  have  made  himself  acquainted  with  it.  What  might  have 
been  the  case,  had  the  question  arisen  before  the  money  was  made  over,  and 
while  some  of  the  trustees  had  died,  I  do  not  know.  That  would  have  been 
a  different  matter.  If  I  were-  solving  it  according  to  the  strict  principles  of 
international  law,  I  would  hold  that  the  Courts  of  England  would  have  been 
bound  to  decide  it  according  to  the  law  of  Scotland ;  and  although  it  only 
happens  now,  the  same  rule  applies ;  but  I  do  not  think  it  necessary  to  go 
into  this.     The.  safest  ground  to  take  is  that  taken  by  the  Lord  Ordinary. 
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April  1. 1868*  LoBD  OuKiKaHAHE.  The  present  case  appears  to  me  to  be  a  case  of  great 
J,  ^"^^^^^m  and  general  importance.  The  dispersion  of  the  sons  of  Scotland  over  distant 
lands  is  proverbial ;  and  there  have  been  many  liberal  imd  pions  natives  who 
have  prospered  in  foreign  conntries,  and  have  earlier  and  later  left  funds  in 
trust  for  charitable  and  educational  purposes,  to  parishes  in  most  of  the 
counties  of  the  kingdom.  The  singular  plea  now  set  up  by  the  pursuers,  I 
believe  for  the  first  time,  would  probably  affect  the  constitution  and  right 
working  of  these  valuable  institutions.  Surely,  they  ought  not  to  be  put  to 
hazard,  except  on  clear  and  urgent  grounds.  I  do  not  think  these  have  been 
made  out  in  the  present  case.  The  pursuers  say  that  in  English  practice  a 
devize  to  the  incumbent  of  a  parish  ^or  the  time  being,  means  only  the  func- 
tionary in  office  at  the  first  vesting  of  the  trust, — ^and  that  a  trust  to  five  Scotch 
heritors,  and  their  ^^  heirs  and  assignees,''  gives  a  right  of  exclusion  and 
monopoly  to  the  heir  of  the  last  survivor  only,  I  can  find  no  such  doctrine  in 
any  English  books.  I  am  disposed  however,  to  think  that  we  have  little  to 
regret  from  the  want  of  this  explanation  by  authors,  from  the  opinion  of  a  dis* 
tinguished  lawyer,  (Sir  John  Bomilly),  recently  laid  before  this  Court  in  the 
case  of  Thomson^  18th  Dec.  1851.  The  doctrine  there  laid  down,  I  think, 
equally  rules  the  present  case. 

Lord  Ivory.  I  am  of  the  same  opinion.  This  is  a  case  which  turns  on  a 
branch  of  the  law  where  I  believe  we  may  get  authority  for  almost  every 
conclusion  to  which  anybody  may  wish  to  arrive.  I  am  not  altogether  satis- 
fied with  the  steps  by  which  we  have  arrived  at  the  same  conclusion  with  the 
Lord  Ordinary ;  but  I  do  not  see  my  way  to  any  better  conclusion,  and  there, 
fore  upon  the  whole,  I  agree.  The  question  ultimately  comes  to  this,  what 
was  the  intention  of  the  truster  ?  The  reason  why  the  law  of  England  is  not 
to  apply,  is  this,  that  this  is  a  mixed  instrument  in  which  the  law  of  Scotland 
is  brought  forward.  It  is  not  a  simple  instrument  of  distribution,  but  one  that 
contemplates  the  administration  of  a  permanent  trust  within  Scotland.  There- 
fore upon  the  whole,  I  think  the  conclusion  to  which  the  Lord  Ordinary  has 
arrived  is  the  sound  one. 

The  Court  therefore,  "  refuse  the  prayer  of  the  reclaiming  note,  and  adhere 
to  the  interlocutor  of  the  Lord  Ordinary  reclaimed  against,  find  the  defender 
entitled  to  expenses,"  &c. 

Wotherspoon  Sf  Macky  S.S.C,  Porsners*  Agents. 

Walter  Horaburgh,  W.S.,  Defender's  Agent.  (J.  &  M.) 


^^-  ^^®-  BLACK  V.  CULLEN. 

SaU — Railway  Sharu-^SelU/'-^Proee8a~'SumtHona---Iielewxtuy» — Circiiiiistaoces  in  which 
a  summoni  was  held  not  to  afibrd  relevant  matter  for  issae  in  an  action  at  the  instance  of 
a  seller  of  railway  shares  against  the  alleged  purchaser,  for  relief  of  calls  made  on  him 
through  the  defender's  ikilure  to  register  the  transfer. 

Ist  Division.       This  was  an  action  by  the  seller  of  railway  shares  against  the  alleged  pur- 
April  1.  1868.chaser,  concluding  for  relief  of  calls,  for  payment  of  which  an  action  had  been 
^P^      brought  against  the  seller,  on  account  of  the  purchaser's  failure  to  register  the 
CoUenT  transfer.     The  question  before  the  Court,  was  the  relevancy  of  the  summons, 

and  its  sufficiency  to  support  the  issue  proposed  by  the  defender. 
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The  Bommons  set  forth:  ^^That  on  the  6th  day  of  November  1847,  the  April  1. 1853. 
pursuer,  (who  is  au  accountant  and  sharebroker  in  Glasgow,)  sold  to  Hector      ^'^'^ 
Howie  Mtmro,  secretary  of  the  Glasgow  Stock  Exchange,  fifty  shares,  of  £25  Q^en^* 
each,  of  the  stock  of  the  Great  Northern  Railway  Company,    .     .     .    upon 
which  certain  calls  had  been  previously  paid,  amounting  together  to  £8  upon 
each  share,  and  that  at  the  price  of  £2,  8s.  a  share :  That  the  pursuer  was 
informed  that  the  said  Hector  Howie  Munro  made  the  purchase  of  the  said 
shares  by  desire  of  Archibald  Kerr,  writer  and  sharebroker  in  Glasgow,  a 
member  of  the  said  Stock  Exchange,  as  broker  for  and  on  account  of  the  de- 
fender :  That  on  the  same  6th  day  of  November,  the  said  Archibald  £err 
and  J.  Irvine,  a  clerk  of  the  defender's,  and  who  was  employed  by  the  defen- 
der to  act  for  him  in  this  matter,  brought  to  the  pursuer  a  transfer  of  the  said 
shares  which  had  been  prepared  by  the  defender  or  others  acting  for  him, 
which  they  tendered  to  the  pursuer  for  his  signature ;  and  the  pursuer  having 
at  the  same  time  been  paid  the  stipulated  price  of  the  said  shares  by  Mr  Kerr 
or  Mr  Irvine,  he  accordingly  subscribed  the  said  transfer,  and  delivered  the 
same,  with  the  stock  certificates  of  the  said  shares,  to  the  said  J.  Irvine,  for 
the  defender,  that  the  transfer  might  be  completed  by  the  defender's  subscrip- 
tion thereto  as  a  parly,  and  the  blanks  which  had  been  left  therein  filled  up, 
and  that  it  might  thereafter  be  duly  registered  in  the  books  of  the  said  rail- 
way company,  in  terms  of  law :  That  by  the  said  transfer,  the  pursuer  assigned 
and  transferred  to  the  said  defender  the  said  fifty  shares,     .     .     .    and  the 
said  defender  thereby  agreed  to  accept  and  take  the  said  shares,  subject  to  the 
sud  orders,  restrictions,  and  conditions ;  That  the  pursuer  afterwards  learned 
that  the  defender  had  accordingly  executed  the  said  transfer :  That  he  failed, 
however,  to  get  it  registered  in  the  books  of  the  said  railway  company,  as  he 
ought  to  have  done,  although  repeatedly  required  to  do  so  by  the  pursuer : 
That  in  consequence  of  this  failure,  the  said  Great  Northern  Railway  Company 
continue  to  hold  the  pursuer  liable  to  them  for  the  calls  payable  to  them,  in 
respect  of  the  said  shares,  since  the  date  of  the  said  transfer :  That  a  summons 
has  now  been  raised  against  the  present  pursuer,  as  the  holder  of  the  said 
fifty  shares  of  the  said  company,  concluding  for  payment  of  calls  on  these 
shares  amounting  to  £250 :  That  for  the  reasons  before  stated,  the  defen- 
der is  liable  to  free  and  relieve  the  pursuer  of  the  payment  of  the  foresaid  sums 
concluded  for  in  the  said  summons,  and  of  the  whole  consequences  of  that  ac- 
tion :  And  concluding  that  the  defender  should  be  decerned  and  ordained  to 
free  and  relieve  the  pursuer  of  his  liability  to  the  Great  Northern  Railway 
Company  for  the  sums  concluded  for  in  their  summons.'' 

Defences  were  lodged  by  Cullen,  denying  that  he  had  ever  had  any  tran- 
saction with  the  pursuer  directly  or  indirectly ;  and  referring  to  a  correspond- 
ence which  had  passed  between  himself  and  Kerr  as  shewing,  that  although 
he  had  given  Kerr  instructions  to  purchase  shares  for  him  on  15th  October, 
these  instructions  had  not  been  implemented.  He  pleaded,  inter  alia^  that 
the  summons  was  irrelevant,  as  it  did  not  libel  on  any  purchase  by  the  de- 
fender from  tlie  pursuer.  That,  in  point  of  fact,  the  shares  mentioned  in  the 
summons  were  not  the  same  which  had  been  purchased  by  the  defender  :  that 
there  had  been  a  call  on  Great  Northern  shares  on  3d  November,  and  as  this 
call  had  not  been  paid  by  the  pursuer,  he  was  not  in  a  condition  to  execute 


Collen. 
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April  1. 1853.  ft  legal  or  effectual  transfer  of  the  shares  in  terms  of  the  Companies  Glauses 

^^Y^^      Consolidation  Act,  8  Vict.,  c.  16,  §  16. 
Black  V.  The  case  came  before  the  Court  on  21st  January  1851  on  a  reclaaming  note 

against  an  interlocutor  of  the  Lord  Ordinary,  (Ivory),  finding  for  the  de- 
fender, and  the  following  interlocutor  was  pronounced :  ^'  Recal  the  inter- 
locutor submitted  to  review,  and  find  that  the  summons  contains  relevant 
matter,  and  remit  to  the  Lord  Ordinary  to  proceed  further  as  he  shall  see 
cause." 

On  the  case  being  returned  to  the  Outer  House,  an  issue  was  pn^x>sed  by 
the  pursuer,  and  the  Lord  Ordinary  made  avizandum  with  the  issue  and 
whole  cause  to  the  Court. 

On  13th  June  1851,  the  Court  ^'  i^rove  of  the  issue  as  now  adjusted  and 
settled." 

Against  these  interlocutors  the  defender  appealed;  and,  on  17th  December 
1852,  the  case  was  remitted  back  to  the  Court  of  Session,  ^'  with  instructions 
to  recal  the  interlocutors  complained  of  in  the  said  appeal,  and  to  hear  and 
decide  the  cause  on  the  pleadings  and  dociunents  in  process,  with  the  follow- 
ing mutual  admissions  made  by  the  said  parties  by  their  counsel  as  aforesaid, 
that  is  to  say, — That  on  the  6th  November  1847,  the  appellant  sent  his  clerk, 
John  Irvine,  from  Edinburgh  to  Qlasgow  to  Archibald  Kerr  with  the  letter 
of  that  date,  .  .  .  and  £446,  being  the  price  of  180  shares  of  the  Great 
Northern  Railway,  which  the  appellant,  by  his  letter  dated  the  14th  October 
1847,  .  .  .  had  instructed  Eerr  to  buy,  and  which  Eerr,  by  letters  dated 
the  15th  October  1847,  and  relative  purchase  note,  .  .  .  represented  that 
he  had  bought  On  the  6th  November  Eerr  waited  on  the  respondent  with 
the  document  .  .  .  which  had  been  already  signed  by  Lindsay,  and  the 
respondent  having  executed  the  same,  received  from  Eerr  £120,  being  £2, 
8s.  per  share  for  50  shares,  and,  in  exchange,  delivered  to  Eerr  the  said 
document,  with  the  relative  certificates  for  the  £50  shares,  as  therein  mentioned : 
The  said  document  so  handed  over  by  the  respondent  to  Eerr,  was,  with  the 
exception  of  the  appellant's  signature  thereto,  in  the  state  in  which  the  docu- 
ment, .  .  .  now  appears.  The  said  document  ...  so  executed  by 
Lindsay  and  the  respondent  was  given  by  Eerr  to  Irvine,  along  with  the 
letter  .  .  .  addressed  to  the  appellant,  and  was  on  the  same  6th  of  Novem- 
ber, brought  by  Irvine  to  Edinburgh,  and  delivered  to  the  appellant,  who  im- 
mediately subscribed  his  name  to  tiie  said  document 

It  does  not  appear  that  any  communication  was  ever  made  by  Eerr  to  the 
appellant  that  any  purchase  of  shares  in  the  Oreat  Northern  Railway  had 
been  made  by  Eerr  on  behalf  of  the  appellant,  except  the  purchase  stated  by 
Eerr's  letters  of  15th  October  1847 :  That  instructions  were  given  by  the 
appellant  to  Eerr  by  letter  ...  for  the  purchase  of  180  Great  Northern 
Railway  shares,  and  that  number  of  shares  was  actually  bought  by  Eerr  for 
the  appellant  on  the  15th  October  1847 :  That  the  extracts  ...  are 
true  extracts  from  the  books  of  Eerr,  Munro,  and  CuUen  respectively: 
That  on  the  3d  day  of  November  1847,  three  days  before  the  said  docu- 
ment .  .  .  (the  transfer)  was  executed,  a  call  of  £2,  10s.  per  share 
had  been  made  on  the  shares  by  the  Great  Northern  Railway  Company. 
The  first  application  on  the  subject  of  the  aforesaid  shares  by  the  respondent 
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to  the  appelknt  personally,  was  made  by  letter  of  the  2d  of  October  1848.  ^P^|U[v^^S' 
.    «     And  also  with  power  to  the  said  Court  to  deal  with  and  decide  aU  ques-  Black  v, 
tiona  of  expenses  between  the  parties  in  the  said  cause,  including  the  costs  of  Callea. 
the  present  appeal.'' 

The  transfer  is  as  follows : — '^  I,  William  Lindsay  of  Edinburgh,  Esquire, 
in  consideration  of  the  sum  of  £  paid  to  me  by  John  Oulleni 

Esquire,  of  York  Place,  Edinburgh,  writer  to  the  signet,  do  hereby  assign 
and  transfer  to  the  said  John  Cullen,  one  hundred  and  thirty  shares,  numbered, 
&c.  And  I,  Alexander  Black  of  Glasgow,  accountant,  in  consideration  of  the 
sum  of  £  paid  to  me  by  the  said  John  Cullen,  do  hereby  assign  and 

transfer  to  the  said  John  Cullen,  fifty  shares,  ...  of  and  in  the  under- 
taking called  the  Great  Northern  Railway  Company,  to  hold  unto  the  said 
John  Cullen,  his  executors,  administrators,  and  assigns,  subject  to  the  several 
orders,  restrictions,  and  conditions,  on  which  we  held  the  same  immediately 
before  the  execution  hereof.  And  I,  the  said  John  Cullen,  do  hereby  agree  to 
accept  and  take  the  said  shares,  subject  to  the  orders,  restrictions,  and  conditions 
aforesaid.  As  witness  our  hands  and  seals  the  sixth  day  of  November,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  forty-seven." 

The  case  now  came  before  the  Court  on  a  petition  at  the  instance  of  Cullen 
to  apply  the  judgment. 

Buchanan^  Neaves,  and  Penney,  for  Cullen. 
Mctcfarlanej  and  the  Dean  of  Faculty^  for  Black. 

The  Lord  Prbsident.  By  the  terms  of  the  judgment  remitting  the  case 
we  are  compelled  to  hear  and  decide  the  cause  on  the  documents  in  process, 
with  the  mutual  admissions  of  the  parties.  Whatever  may  be  our  cravings 
for  further  light,  we  are  not  permitted  by  the  judgment  to  indulge  them. 
Some  of  the  facts  set  forth  in  the  summons  are  not  within  the  state  of  admis- 
sions sent  from  the  House  of  Lords.  According  to  the  admission,  Lrvine  went 
with  £446  for  Kerr,  as  the  price  of  the  180  shares  that  had  been  purchased 
on  15th  October.  Now,  from  the  admissions,  and  the  documents  referred  to 
in  them,  it  is  clear  (1,)  that  Kerr  was  employed  for  the  purchase  of  that  num- 
ber of  shares  for  Cullen  on  14th  October ;  (2,)  it  is  equally  clear  that  he  did 
purchase  them,  also  that  he  did  intimate  that  he  had  purchased  them.  From 
various  letters  and  extracts  from  the  books  of  the  parties,  it  appears  that 
these  shares  were  purchased  from  parties  other  than  Black,  and  not  at  the 
price  of  £2,  8s.  but  at  various  prices,  the  average  of  which  may  have  been 
£2,  88.  Now  then,  that  was  the  fulfilment  by  Kerr  of  the  authority  he  had 
obtained  from  Cullen.  Then  Cullen  sent  his  clerk  with  the  money  to  fulfil 
that  contract,  and  it  does  not  appear  from  the  admissions  what  the  clerk  did 
with  it,  but  it  is  to  be  inferred  that  he  did  give  it  to  Kerr.  At  this  date  of 
the  6th  November  is  the  first  appearance  of  Black  in  this  transaction,  and  he 
comes  here  as  the  party  who  sold  on  the  6th  November,  and  therefore  as  the 
party  who  sold  not  the  shares  that  had  been  purchased  by  Kerr  for  Cullen, 
nor  the  shares  which  Cullen  sent  money  to  pay  for,  but  a  transaction  made 
after  the  money  had  been  sent  for  the  shares  purchased  on  the  15th  October. 
It  farther  appears  that  there  was  a  purchase  on  the  6  th  November  from  Black. 
It  is  not  said  whether  these  were  the  identical  shares  purchased  for  Cullen  or 
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April  1. 1858.  i^o*  It  would  appear  then  from  this  that  Kerr  did  not  implmnent  in  tenns 
'""^'^^      and  literally  the  transaction  which  Collen  had  authorized  him  to  implement, 

Black  V.  gy^^  which  he  had  to  a  certain  extent  implemented ;  because  the  literal  imple- 
ment of  it  would  have  been  to  have  obtained  transfers  from  the  parties  named 
in  the  letter  of  advice  of  15th  October,  as  the  parties  from  whom  he  had  pur- 
chased, and  to  have  paid  these  parties,  and  to  have  transmitted  that  transfer 
to  Gullen.  But  Kerr  acting  on  his  own  authority,  and  assuming  that  he  was 
doing  the  best  for  Gullen,  the  money  having  come  for  the  shares,  he  on  that 
day,  the  6th  of  November,  buys  them  from  Black,  and  takes  a  transfer  from 
Black  and  Lindsay  to  Gullen.  I  think  it  is  quite  clear  that  if  Gullen  had 
gone  to  Glasgow  himself^  and  that  if  he  had  found  that  Kerr  had  not  yet  pur- 
chased the  shares  on  that  15th  October,  that  it  was  perfectly  competent  for 
him  to  say,  I  shall  have  nothing  to  do  with  Black  or  anybody  else ;  and  so  have 
declined  going  on  with  the  transaction.  It  was  quite  open  to  him  on  the 
morning  of  the  6th  November  to  have  said  that.  Now  did  the  thing  that 
took  place  on  that  day  amount  to  a  purchase  for  Gullen  from  Black  ?  Irvine 
was  not  sent  to  make  the  purchase.  But  Kerr  made  a  purchase  from  Black, 
and  took  a  transfer  to  Gullen,  and  the  question  is,  whether  that  does  amount  to 
a  sale  which  obliges  Gullen  to  relieve  Black  of  the  calls  on  these  shares.  Now 
it  was  certainly  a  curious  proceeding  on  the  part  of  Gullen  to  sign  that  trans- 
fer, and  lay  it  past  in  his  desk,  and  also  the  scrip  certificates ;  for  the  transfer 
shewed  who  were  the  parties  to  the  transaction.  He  makes  no  objection  to 
it,  and  his  explanation  of  it  is,  that  Kerr  did  not  tell  him  that  it  was  a  purchase 
of  the  6th  of  November,  that  he  believed  it  to  be  the  fulfilment  of  the  tran- 
saction of  the  15th  October,  from  which  he  could  not  resile,  and  that  Kerr 
did  on  the  6th  November  what  he  had  no  authority  to  do  at  all.  I  think 
that  raises  a  serious  question  between  Gullen  and  Kerr.  The  question  comes 
to  be  how  far  that  affects  Black  ?  He  says,  he  knows  nothing  of  all  these  pre- 
vious transactions.  A  broker  came  to  him,  he  sold  the  shares,  signed  the 
transfer,  got  his  money,  and  heard  no  more  about  it.  It  may  be  that  although 
unauthorized,  the  purchase  was  adopted  by  Gullen.  Was  it  so  adopted  as  to 
bring  the  case  within  the  scope  of  this  summons?  That  raises  a  very  nice  ques- 
tion. To  adopt  a  purchase  or  transaction  of  this  kind  implies  knowledge  of 
all  the  material  circumstances  connected  with  the  transaction,  and  the  kind 
of  thing  purchased.  Now,  the  fact  that  he  was  a  free  man  upon  the  6th 
November,  and  was  not  implementing  a  bargain  to  which  he  was  tied  down 
as  at  that  date,  is  a  matter  as  regards  Gullen,  of  some  importance,  though 
Black  might  not  have  been  privy  to  it.  Now,  it  is  material  whether  he 
was  deceived  about  it, — whether  he  was  made  to  believe  that  the  transfer 
was  delivered  in  fulfilment  of  a  transaction  from  which  he  could  not  resile. 
Even  if  matters  had  remained  in  all  respects  the  same  as  they  were  on  14th 
October,  and  that  Gullen  could  have  said  nothing  on  6th  November,  but  1 
have  now  changed  my  mind,  the  question  would  be,  whether  that  was  a 
material  state  of  matters.  He  says  that  there  had  occurred  a  circumstance 
which  made  it  important,  for  that  a  call  was  made  at  a  time  inconvenient  for 
him  to  meet.  That  was  a  material  fact,  which,  if  Gullen  had  known  of  it, 
would  have  been  held  a  sufficient  reason  for  him  saying  to  Kerr,  I  will  not  go 
into  the  market,  and  will  not  take  the  shares  purchased  this  morning ;  for 
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it  does  not  appear  that  any  knowledge  or  information  of  that  call  had  been  April  1. 1853. 
made  to  Gullen  at  all.  Here  certainly  was  a  great  dereliction  of  duty  on  the 
part  of  Kerr.  It  is  a  material  fact  in  the  question  of  adoption  of  these  shares  |^^^^  ^' 
that  GnUen  should  know  that  they  were  shares  that  had  not  been  purchased 
till  that  morning,  and  that  they  were  shares  subject  to  that  call  at  the  time 
they  were  so  purchased,  and  that  he  was  paying  for  them  the  price  which  he 
was  to  have  paid  for  shares  when  the  period  of  any  call  was  an  uncertainty. 
The  question  comes  to  be,  whether  the  silence  of  Gullen  for  so  long  a  period 
amounts  to  adoption  of  these  shares?  I  confess  that  I  have  great  difficulty 
in  arriying  at  this  conclusion,  especially  in  this  shape  of  the  action.  There 
were  material  facts  which  should  have  been  communicated  to  Gullen,  and  any 
adoption  was  in  ignorance  of  the  facts  connected  with  the  unauthorized  pur- 
chase. I  am  of  opinion,  therefore,  that  the  circumstances  do  not  make  out 
that  the  purchase  was  authorized,  and  that  the  circumstances  do  not  amount 
to  adoption  by  Gullen. 

Lord  Fullerton.  I  have  always  been  so  much  in  favour  of  Black  and  so 
c(mfident  in  my  opinion,  that  I  am  afraid  I  have  overlooked  some  considera- 
tiou  of  importance.  It  has  always  appeared  to  me  that  the  justice  of  the  case 
and  the  law  lay  with  Black  the  pursuer,  and  that  the  whole  difficulty  arose 
from  a  sort  of  juggle  between  Kerr  and  Gullen,  both  of  whom  were  very  con- 
siderably in  the  wrong,  but  for  which  Black  was  not  in  the  least  degree  re- 
sponsible. On  the  15th  October,  it  turns  out  that  Gullen  gave  orders  to  Eerr 
to  purchase  shares,  and  Eerr  wrote  that  he  had  purchased  shares.  No  doubt 
it  is  true  that  Eerr  writes  that  he  got  all  these  shares  on  the  15th  October, 
but  if  he  did  so,  it  is  quite  clear  that  he  did  not  keep  them,  or  deliver  them  to 
Gullen,  for  what  he  did  deliver  was  the  transfer  of  the  shares  sold  by  Black. 
Now  Gullen  having  this  document  before  him,  signs  it,  and  so,  I  think,  he 
does  homologate  the  sale,  such  as  it  was,  from  Black.  It  is  in  vain  to  say 
in  a  case  of  this  kind  that  the  shares  are  so  individualized  that  there  is  any 
hardship  in  your  not  getting  the  identical  ones  you  expected,  if  you  get  others 
of  exactly  the  same  value.  Here  the  transfer  bears  the  names  of  the  parties 
from  whom  the  shares  were  bought.  Now,  how  can  it  be  said  that  Gullen 
thought  that  when  he  wsis  signing  that  note  he  was  signing  a  note  applicable 
to  shares  purchased  on  the  15th  October  ?  I  think  there  is  enough  to  justify 
US  in  holding  that  Black  was  not  in  the  wrong,  but  that  the  parties  in  the 
wrong  were  Gullen  and  Kerr.  I  never  had  any  difficulty  as  to  the  justice  of 
this  case ;  Eerr  may  have  been  in  the  wrong  in  not  telling  Gullen  that  he  had 
parted  with  the  shares  on  the  15th  October,  but  does  that  put  Black  in  the 
wrong?  Is  it  possible  to  contend  that  after  all  that  took  place  Gullen  con- 
firmed the  sale  in  ignorance  and  by  mistake  ?  There  is  no  evidence  of  this, 
bat  the  reverse,  for  he  kept  the  transfer  beside  him  for  more  than  a  year 
without  any  objection. 

Lord  Guninohave.  I  agree  with  the  Lord  President.  By  the  admis- 
sions now  recorded,  it  is  established  that  the  defender  Gullen,  only  autho- 
rised his  clerk  and  Eerr  to  get  the  transfer  of  shares  completed  which  had  been 
purchased  under  ike  authority  of  14fA  October,  that  the  shares  libelled  on  were 
not  of  that  number,  and  there  is  no  evidence  as  to  what  passed  between  Eerr 
and  the  pursuer  on  6th  November  relating  to  the  transference  of  these  shares. 
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^^"■Jiii^^*  It  is  clear  that  if  Kerr  told  Black  that  he  was  auUiorised  by  CuUen  to  buy 
Black  V.  new  shares  on  6th  Noyember,  he  stated  what  was  not  true,  and  what  he  had 

Ciillen.  Qo  authority  from  Cullen  to  represent.     In  that  view,  the  pursuer  must  be  an- 

swerable for  Kerr's  wrong,  to  which  Cullen  was  not  accessory ;  and,  therefore, 
I  am  for  assoilzieing  the  defender. 

LoBD  Iyoby.  I  feel  myself  compelled  to  agree  with  the  majority  of  the 
Court  I  have  a  strong  impression  that  this  is  not  in  favour  of  the  justice  of 
the  case,  but  I  do  not  see  my  way  to  any  other  conclusion. 

The  following  interlocutor  was  pronoimced :  "  The  Lords  in  further  pur- 
suance of  the  remit  from  the  House  of  Lords,  having  conradered  the  pleadings 
and  documents  in  process,  with  the  mutual  admissions  of  the  parties  referred 
to  in  the  remit,  .  .  .  Find  that  the  grounds  of  action  libelled  are  not 
sufficiently  established :  and,  therefore,  assoilzie  the  defender  from  the  whole 
conclusions  of  the  summons,  and  decern ;  but  find  no  expenses  due." 

Campbell  ^  Smithy  S.S.C.,  Porsuer's  Agents. 

John  Cullen,  W.8.,  Defender's  Agent.  (J.  S.  M.) 


^"^1  ^^^-  BALLINTEN  v.  CONNON. 

^  Diriflion^        Xeaw  to  AppeaL—Where  a  judgment  of  the  Court  substantially  disposed  of  the  merits 
Decided  ^^^  ^^^^  ^^^  ^^^^  remained  certain  minor  points  stUl  undecided,  the  Court  refused  leave 

Jan.  18.  1863.  to  appeal. 


Ballinten  v.  SUSPENSION  AND  INTERDICT,  CONNON  V,  BaLLINTEN. 

Connon.  Process— Process-  Caption-'IrUerdicir^  Competency. — The  certificate  of  registry  of  a  yessel 

Decided  having  been  produced  in  an  action  of  reduction  for  the  purpose  of  satisfying  the  prodnc- 

Jan.  26.  1863.  tion,  and  the  agent  of  the  depositors  having  insisted  on  the  process  being  returned,  in 
order  to  borrow  up  the  certificate  of  registry,  for  the  purpose  of  enabling  the  vessel  to  sail 
during  the  dependence  of  a  discussion  whether  the  arrestment  of  the  vessel  had  been  regu- 
larly loosed,  the  pursuers  applied  for  a  suspension  of  the  process -caption,  and  a  suspen- 
sion and  interdict  against  the  clerks  lending  up  the  certificate,  except  for  the  purposes  of 
the  process,  on  a  receipt  adapted  to  the  circumstances  i^HeH  that  this  was  a  competent 
proceeding. 


Decided  REDUCTION,  CONNON  v.  BaLLINTEN. 

Jan.  26.  1858.  Procu9^Amendmeai  of  lAbel^Bepeadng  a  Summons — Form  of  Issues  under  Ada  1631, 
1696,  and  in  cases  of  fraud  at  common  law, — An  omission  having  been  made  in  a  summons 
of  reduction,  founded  on  the  Act  1696,  to  state  that  the  defender  was  a  prior  creditor,  or 
an  alleged  prior  creditor ;  but  the  record  having  been  closed  without  any  notice  of  this 
objection,  which  was  only  taken  at  the  final  advising,  the  Court  refused  to  allow  an 
amendment  of  the  libel,  but  allowed  the  pursuers  to  repeat  a  summons  of  redaction 
founded  on  the  Act  1696.  Teims  of  Issues  approved  of  for  trying  a  redaction  founded  on 
the  Acts  1696, 1621,  and  on  fraud  at  common  law. 

^*  It  having  been  found  bj  a  jadgment  of  the  Second  Division  of  the  Court, 
dated  1st  December  1852,  that  the  said  William  Leask  was  rendered  bank- 
rupt on  or  about  the  19th  day  of  December  1846 ;  and  it  being  admitted  that 
his  estates  were  sequestrated  on  or  about  the  12th  day  of  January  1847 ;  that 
the  pursuer  Richard  Connon  is  trustee  on  the  said  sequestrated  estate ;  that 
the  vendition  of  the  ship  *'  True  Blue"  of  Aberdeen,  No.  8  of  the  ori^nal 
process  of  reduction  at  the  instance  of  the  said  Richard  Connon,  trustee  fore* 
said,  beai*s  to  be  dated  on  the  11th  day  of  December  1846 ;  that  it  was  regis- 
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tered  at  Aberdeen  on  or  abobt  the  28fh  day  of  December  1846)  and  indorsed  April  1. 1853. 
upon  the  ship's  certificate  of  registry  on  or  about  the  19th  day  of  January  j  ^^26^^1858.' 
1847 ;  that  the  said  deceased  John  Ballinten  was  the  grandfather  of  Margaret      w>L»/ 
Ballinten  or  Leask,  the  wife  of  the  said  William  Leask ;  and  that  the  pur-s^jnten  v. 
suers  are  now  pursuing  for  reduction  of  the  said  vendition  under  the  Statutes  Connoa. 
1696,  c.  5,  and  1621,  c.  18,  and  at  common  law  :-*- 

L  Whether  the  said  vendition  was  granted  by  the  said  William  Leask  at 
or  after  the  time  when  he  became  bankrupt,  or  within  60  days  before,  in 
&vour  of  a  creditor,  the  said  John  Ballinten,  without  any  proper  and  instant 
consideration,  or  for  his  satisfaction  or  further  security  of  a  prior  debt,  in  pre- 
ference to  other  creditors  of  the  said  William  Leask  1 

n.  Whether  the  said  vendition  was  granted  by  the  s^d  William  Leask  to 
the  said  John  Ballinten,  the  grandfather  of  his  said  wife,  a  conjunct  and  con- 
fident person,  without  true,  just,  and  necessary  cause,  and  to  the  hurt  and 
prejudice  of  prior  creditors  of  the  said  William  Leask  T 

in.  Whether  the  said  vendition  was  granted  by  the  said  WUliam  Leask 
in  fiivour  of  the  said  John  Ballinten  fii^udulently,  to  disappoint  the  legal 
rights  of  his  creditors  f " 

Deas  and  Shandy  for  the  pursuer. 

The  Lord-AdvoccOe^Mancreiffyy  Dean  of  Faculty  {IngUs)^  and  Logaxiy  for  the 
defenders. 

Shand  and  Farquhar^  W.S.,  Pursuer's  Agents. 

James  ManhaU^  S.S.C.,  Defender's  Agent.  (R.  S.) 


LINDSAY  V.  HAY  (Moeoan's  Succession).  No.  180. 

Proou9  PetUi&nsfor  Seroice^MMpUpomdmg^  Coniingency^Isntet^-^'WheTe  there  are 
▼arioas  chumantB  in  difierent  d^;rees  of  propinquity,  the  Court  wiU  order  the  party  claim- 
ing the  nearest  degree  to  go  fint  to  triaL 

Mr  James  Morgan,  alleging  himself  to  be  both  heir  in  heritage,  and  executor  2d  Diyision. 
of  the  late  James  Morgan,  Esq.  of  Coates  Crescent,  Edinburgh,  presented  a  April  1. 1853. 
petition  to  the  Sheriff  of  Chancery,  for  service  for  establishing  his  character  Decided 
of  heir,  and  also  lodged  a  claim  in  a  process  of  multiplepoinding  which  had      '     ' 
been  raised  by  Mr  Donald  Lindsay  the  judicial  factor  on  Mr  Morgan's  estate,  x^iQ^sav  v 
which  was  of  very  great  value,  with  a  view  to  its  distribution.     This  peti-  Hay. 
tion  of  service,  along  with  three  other  competing  petitions,  were  advocated, 
and  remitted  by  Lord  Cowan  to  Lord  Anderson,  before  whom  the  process  of 
multiplepoinding  depended.     That  process  embraced  both  the  heritable  and 
moveable  properly  of  the  deceased,  the  latter  portion  being  far  the  more 
valuable,  amounting  to  nearly  L.  100,000.     The  record  was  closed,  and  issues 
were  lodged  in  both  processes  for  trying  the  propinquity  of  the  different 
claimants. 

At  this  stage  of  the  proceedings  Mr  Alexander  Morgan,  stating  himself  to 
be  the  elder  brother  of  James  Morgan,  appeared,  and  craved  to  be  sisted  as  a 
party  to  the  multiplepoinding.  According  to  his  own  account,  he  had  been 
absent  in  America  for  many  years,  and  had  not  heard  of  the  death  of  Mr  John 
Morgan,  and  the  institution  of  the  legal  proceedings  consequent  thereon,  till 
too  late  to  enter  appearance  before  the  record  in  the  multiplepoinding  was 
closed.     James  Morgan  admitted  the  statements  made  by  Alexander  Morgan, 
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April  1. 1853.  ^^^  ^  i^^^  minute  was  given  in  by  these  parties,  narrating  the  change  of 
Decided  circomstances  caused  by  the  appearance  of  Alexander  Morgan,  and  waa  ad- 
Feb^^23^863.j^j^^  by  the  Lord  Ordinary  to  form  part  of  the  record  in  the  multiplepoind- 
Lindsay  v.  ing.  In  the  meantitne  Alexander  Morgan  had  presented  a  petition  for  ser- 
^J*  vice  to  the  Sheriff  of  Chancery,  the  induciae  of  which  had  not  expired. 

The  Lord  Ordinary  having  been  moved  to  proceed  with  the  adjustment  of 
the  issues,  pronounced  an  interlocutor  in  these  terms  : — ''  Having  heard 
counsel,  on  the  motion  of  Alexander  Morgan,  to  proceed  with  the  adjust- 
ment of  the  issues,  supersedes  consideration  thereof  in  the  meantime,  until  the 
relative  proceedings  for  trying  the  propinquity  of  the  said  Alexander  Morgan 
are  farther  advanced." 

Alexander  and  James  Morgan  reclaimed. 

Shandy  with  whom  Deas,  for  reclaimers.  The  motion  before  the  Lord 
Ordinary  was  made  both  for  Alexander  and  James  Morgan,  though  the  inter- 
locutor bears  that  Alexander  was  the  only  party  to  it.  Indeed,  it  could  not 
have  been  otherwise,  as  draft  missives  were  lodged  for  both  these  parties,  and 
the  moveable  estate  now  falling  to  James  is  so  much  more  valuable  than  Uie 
heritage,  and  both  are  contained  in  this  multiplepoinding.  It  is.  an  action 
quite  complete  in  itself  for  disposing  of  all  questions  among  the  parties. 
There  is  no  necessity  for  waiting  for  Alexander  Morgan's  petition  coming 
forward,  before  adjusting  the  issues.  It  will  be  advocated  6b  contingentimn  as 
soon  as  the  days  of  intimation  are  expired. 

Neaves,  Dean  of  FaxyuUy^  Robertson^  and  Currie,  contra.  It  is  plain  the 
Lord  Ordinary  understood  that  the  motion  was  made  on  behalf  of  Alexander 
Morgan  alone,  and  so  the  interlocutor  bears.  This  is  truly  a  competition  of 
brieves  (to  use  the  old  term  for  such  a  proceeding) ;  and  is  it  competent  to  go 
on  and  try  such  a  question  while  one  of  the  brieves  is  not  even  in  this  Court? 
Such  a  proceeding  would  be  unprecedented.  Till  we  see  this  new  petition, 
we  do  not  know  in  what  character  Alexander  Morgan  claims,  whether  as  heir 
of  line  or  conquest,  and  that  may  be  here  a  question  of  great  importance,  so 
far  as  some  of  the  other  competitors  are  concerned. 

Lord  Justice-Clerk.  It  is  plain  the  motion  must  have  been  made  for 
both  the  Morgans.  Any  thing  else  would  not  have  been  intelligible  or  suit- 
able to  the  position  of  parties  and  of  the  case.  Now,  it  appears  to  me  that 
there  is  no  reason  whatever  for  delay.  All  parties  and  all  the  estate,  whether 
heritable  or  moveable,  are  in  the  process  of  multiplepoinding  which  is  before 
us,  without  waiting  for  the  new  petition.  It  will  be  enough  to  adjust  the 
issue  for  the  Morgans,  for,  as  in  the  case  of  Watson  in  1837,  as  they  claim  a 
nearer  degree  of  propinquity  than  any  of  the  other  parties,  their  claim  will  bp 
first  tried ;  and  if  they  succeed  in  any  character,  that  will  most  probably  put 
an  end  to  the  case. 

The  other  Judges  concurred. 

Shand  and  Farquhar^  AV.S.,  Agents  for  Messrs  Morgan. 

Graham  Binny^  W.S.,  Agent  for  Messrs  Morris. 

Adam  and  Kirk,  W.S.,  Agents  for  Peter  Wanlcss  and  others. 

WiUuxm  Duncan,  S.S C,  Agent  for  Isabella  Brymer  and  others.         (R.  S.) 
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Petition,  JOHN  EDWARD  GEILS  op  Dumbuck.  No.  18 J. 

Lcmda  Claases  Act-^Contigned  Money — Petition  to  uplift  and  apply — Heir  of  Entail-^ 
Preparation  of  Diaeharge^-Vacation, — In  an  application  by  an  heir  of  entail  for  warrant  to 
nplifi  and  apply  price  of  land  consigned  by  a  railway  company,  the  drafU  of  the  dis- 
cbarges approved  of  by  the  Court,  and  warrant  granted  to  uplift  and  apply  on  discharges 
being  produced  and  deliTered,  the  same  being  approved  of  by  the  Lord  Ordinaiy  on  the 
Bills,  in  time  of  vacation,  as  duly  executed  conform  to  the  drafts. 

On  19th  July  1852,  the  petitioner  Mr  Geils,  as  the  heir  in  possession  of  the  ist  Division, 
entailed  estate  of  Dumbuck,  presented  the  present  application  for  authority  April  1.  1853. 
to  uplift  the  sum  of  £4567,  consigned  by  the  Caledonian  and  Dumbartonshire  Decided  4. 
Junction  Bailway  Company,  as  compensation  for  part  of  the  estate  taken  for       C^-y-^ 
the  purposes  of  the  railway,  and  to  apply  the  same  in  payment  of  certain  Petition  Geils. 
entailer's  debts  affecting  the  fee  of  the  estate,  and  particularly  specified  in  the 
petition. 

The  application  was  founded  upon  the  1st,  67th,  68th,  and  79th  sections 
of  the  Lands  Clauses  Consolidation  (Scotland)  Act.  And  after  the  ordinary 
procedure,  the  Court  on  4th  February  1853  found  that  the  consigned  fund 
might  be  applied  in  paying  the  debts  mentioned  in  the  petition,  but  without 
interest  on  one  of  the  debts,  and  quoad  ultra  granted  the  prayer  of  the  peti- 
tion, and  remitted  to  the  Junior  Lord  Ordinary  to  see  the  discharges  executed 
and  recorded. 

The  petitioner  thereupon  gave  notice  to  certain  of  the  creditors  that  their 
debts  would  be  paid  up  under  this  application  at  the  following  term  of  Whit- 
sunday 1853. 

On  4th  March  1853,  Lord  Curriehill,  Ordinary,  reported  verbally  that 
drafts  of  the  discharges  of  the  debts  which  required  to  be  paid  at  Whitsunday 
had  been  lodged  in  process,  revised  by  the  agents  of  the  respective  creditors, 
and  that  he  was  satisfied  of  the  accuracy  of  these  drafts.  But  as  the  credi- 
tor in  one  of  the  debts  resided  abroad,  it  was  impossible  to  get  the  deed  of 
discharge  of  that  debt  executed  and  produced  in  process  and  approved  of  be- 
fore the  rising  of  the  Court  this  month,  and  the  Court  did  not  sit  at  Whit- 
simday.  That,  therefore,  the  petitioner  desired  to  have  the  requisite  warrants 
for  payment  pronounced  this  session,  if  competent  to  be  carried  into  effect, 
on  production  of  discharges  duly  executed  in  terms  of  the  said  drafts  ;  and  if 
considered  necessary,  on  the  deeds  being  certified  as  conform  to  the  drafts  by 
a  competent  party  to  be  named  by  the  Court  or  the  Lord  Ordinary. 

BaHlie,  for  the  petitioner,  supported  the  petition. 

The  Court  pronounced  the  following  interlocutor : — "  The  Lords,  on  the 
report  of  Lord  Curriehill,  Ordinary,  approve  of  the  draft  of  the  discharges, 
Nos.  34  and  35  of  process,  and  grant  warrant  on  the  British  Linen  Company, 
for  payment  out  of  the  consigned  sum  of  £4567,  and  interest  thereof,  of  the 
sums  following,  viz.,  1st,  To  Archibald  Cuthbertson  and  Henry  David  Hill, 
trustees  of  the  deceased  John  Anderson,  of  the  sum  of  £4000,  in  payment  of 
the  debt  to  that  amount  due  to  them,  and  to  Mrs  Cecilia  Susannah  Forbes 
or  Mostyn,  of  the  sum  of  £452  to  the  account  of  the  debt  of  £1200  due  to 
her— discharges  of  the  said  sums,  approved  of  by  the  Lord  Ordinary  on  the 
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April  1. 1858.  Bills,  as  in  temiB  of  the  said  drafts,  being  produced  to  the  bank,  and  left  in 
Decided  4.      their  hands  to  be  delivered  by  them  to  the  reporter  Mr  Campbell,  and  by  bim 
^^^^y^      placed  on  record  at  the  expense  of  the  petitioner,  reserving  his  relief  ftom 
Petition  GeilB.such  expense  agamst  any  party  liable  thereto ;  and,  2d,  to  the  petitioner  for 
his  own  behoof  of  the  interest  which  has  accrued  or  may  accrue  on  the  said 
consigned  sum,  and  grant  warrant  on  the  Accoimtant  of  Court,  or  other  custo- 
dier of  the  deposit  receipt,  to  exhibit  the  same  to  the  bank  in  order  that  die 
said  payments  may  be  marked  thereon,  and  decern  and  allow  decree  to  go  out 
ad  interim^  and  remit  to  the  Lord  Ordinary  on  the  Bills  in  time  of  vacation, 
with  authority  to  ascertain  the  correctness  of  the  discharges  as  executed,  and 
if  correct,  to  approve  of  the  same,  and  remit  back  to  Lord  Curriehill  to  pro- 
ceed further  in  the  case  as  shall  be  just. 

Chrigtqpker  Daugku^  W.S.,  Petitioner's  Agent  (J.  S.  M.) 


No.  182.  JAMES  and  JOHN  MORGAN  v.  MORRIS  and  Others. 

Proeesa-^Ismu — Written  Interrogatories. — ^Where  aged  and  infirm  witnesses  have  been 
examined  on  commission,  before  issues  for  the  trial  of  the  case  have  been  adjusted,  such 
witnesses  must  be  examined  de  novo,  on  written  inteirogations,  after  issues  are  adjusted, 
their  former  deporitions  being  no  longer  arailable. 

2d  Division.  Where  in  a  competition  for  service,  under  the  Service  of  Heir's  Act  10  and 
April  1. 1868. 11  Vict,  c.  48,  §  10,  evidence  had  been  taken  ex  parte  before  a  commission 
Decided  10.  appointed  by  the  Sheriff  of  Chancery,  and  the  petitions  for  service  had  been 
^'C^-Y^'  subsequently  advocated,  the  Court  granted  diligence  at  the  instance  of  other 
Morgans  v.     competitors,  for  the  production  of  the  depositions. 

*  Deas,  and  Dean  of  Faculty  {IngUs)^  for  the  pursuers. 

Shandy  and  M^Farlane,  for  tibe  defenders. 

Adam  j-  Kirk,  W.S.,  Pursuers'  Agents. 

Graham  Binny,  W.S,,       >  _,^    ^     ,  a       *  ro  a  x 

Shand  ^  Farlihar,  W.S.,f  ^^^^^^'  Agents.  (R.  S.) 

No.  183.    EDINBURGH  &  GLASGOW  RAILWAY  COMPANY  v.  ADAMSON 

&  Othxbs. 

Poor  Law  Act-^Assessment-^Batlway  Statwns,~^Jn.  assessing  a  railway  for  the  support 
of  the  poor,  the  stations  at  each  end  thereof  and  also  along  the  line  are  not  to  be  assessed 
separately  in  the  several  parishes  in  which  the  same  are  respectlTely  situated,  but  are  to 
be  valued  as  forming  a  part  of  the  whole  railway,  the  value  whereof  is  to  be  apportioned 
under  the  45th  section  of  the  Poor  Law  Act. 

Ist  Division.      This  was  an  action  of  declarator  at  the  instance  of  the  Edinburgh  and 

AprU  1. 186S.  Glasgow  Railway  Company  against  the  several  parishes  through  which  the 

Decided  9.     railway  runs,  concluding  to  have  certain  principles  declared  according  to 

^'  which  rates  levied  from  the  railway  company,  for  support  of  the  poor  in  their 

Edin&Glas.^^^^^^  respectively,  should  be  imposed.    The  conclunons  of  the  subibkhis 

Rail.  Co.  V.     were — ^that ''  the  pursuers  fall  to  be  assessed  as  heritors  only,  according  to 

Adamson,  &c  (j^^q  annual  value  of  the  foresaid  railway,  considered  as  heritable  property, 

the  said  annual  value  being  estimated  at  such  an  amount  as  a  tenant  mi^t 

fairly  be  expected  to  pay  for  the  railway,  by  way  of  nett  rent,  assuming  him 

to  have  the  same  power  of  using  the  railway,  and  the  like  privileges  and  ad- 
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▼antages  witli  the  pursuers,*'  that  in  order  to  ascertain  the  amount  of  assess- April  1. 1853. 
able  annual  value,  there  should  be  taken  the  gross  receipts  of  the  company, « ,.'""T^, 
and  that  therefrom  there  should  be  deducted  a  per-centage  representing  the  i{'^^|/(;^,  ^^ 
annual  interest  of  th«  capital  invested  in  the  carrying  trade ;  **  such  an  ad-  Adiunson,  &e. 
ditional  per-centage,  or  other  sum  as  shall  fairly  represent  the  depreciation  of 
atock  beyond  the  usual  annual  repairs  and  expenses ;  such  a  mileage  rate  or 
other  sum  as  shall  be  necessary  for  the  renewal  and  reproduction  of  rails, 
chairs,  and  sleepers,  and  other  portions  of  the  subject-matter  of  the  rate  as 
are  of  a  perishable  nature,  and  for  the  maintenance  of  the  way,  such  a  per- 
centage or  other  sum  as  shall  fairly  represent  the  tenant's  profits,  and  fair  pro- 
fits of  trade,  and  generally  all  such  other  sums  and  charges  as  may  form  just 
and  reasonable  deductions  in  the  {Ascertainment  of  the  annual  value."    The 
aamnions  further  concludes,  that  a  sum  of  £25,000  should  be  declared  to  be 
the  whole  annual  assessable  value  of  the  railway,  *^  and  that  the  said  sum  is  to 
be  divided  among  the  foresaid  several  parishes  according  to  the  distance  which 
the  rwlway  passes  through,  and  is  situated  in  each  of  the  said  parishes  iii 
proportion  to  the  whole  length  of  the  line,"  and  that  the  pursuers  are  sub- 
ject or  liable  to  no  other  or  farther  assessment  for  relief  of  the  poor  in  each 
of  the  said  parishes,  than  a  single  assessment  imposed  upon  the  said  annual 
value  of  the  railway  estimated  as  before  mentioned. 

To  tlus  action  defences  were  lodged  by  the  inspectors  of  the  various  parishes 
through  which  the  line  of  railway  passes,  denying  generally  the  accuracy 
of  the  sum  mentioned  in  the  summons  as  the  annual  assessable  value  of  the 
rallwlay,  and  pleading  that  the  pursuers  are  not  entitled  to  have  it  declared 
that  thej  are  assessable  only  as  heritors,  but  must  be  dealt  with  as  owners, 
and  are  not  entitled  to  the  deductions  claimed  by  them. 

The  Lord  Ordinary  (Robertson),  '^  Finds,  1^1^  That  the  railway  company 
'is  liable  to  be  assessed  for  poor  rates,  both  in  the  character  of  owners  and 
also  in  the  character  of  occupiers.  2d,  Finds,  that  in  assessing  the  said  rail- 
way, the  stations  at  each  end  thereof,  and  also  along  the  line,  are  not  to  be 
assessed  separately  in  the  several  parishes  izf  which  the  same  are  respectively 
aitaated,  but  are  to  be  valued  as  forming  a  part  of  the  whole  railway,  the 
value  whereof  is  to  be  apportioned  under  the  45th  section  of  the  Poor  Law 
Act  libelled  on.  Qdi  With  respect  to  the  mode  of  ascertaining  the  amount  of 
aasesament,  finds,  that  under  the  d7th  section  of  the  statute  libelled  on,  the 
amtoal  value  of  the  railway  must  be  taken  to  be  the  rent  at  which,  one  year 
with  another,  the  said  railway,  in  its  actual  state,  might  be  reasonably  ex- 
pected to  let  from  year  to  year,  under  deduction  of  the  probable  annual 
average  cost  of  the  repairs,  insurance,  and  other  expenses  necessary  to  main- 
tain the  said  railway  in  its  actual  state,  and  all  rates,  taxes,  and  public  charge.^, 
payable  in  respect  of  the  same :  Finds,  that  in  ascertaining  the  said  rent,  with 
a  view  of  fixing  the  value,  in  respect  the  pursuers  occupy  the  said  railway  as 
pupBe  carriers,  deductions  from  the  gross  proceeds  must  be  allowed  for, — Ist, 
The  annual  cost  and  charges  of  conducting  the  business  carried  on  by  thb 
pursuers  as  such  carriers,  including  therein  the  expenses  of  woricing  the  line 
and  maintaining  the  way,  and  of  such  ordinary  repairs  as  would  be  made  by 
a  tenant  in  possession  of  such  subject,  independent  of  the  permanent  repaiid 
£silling  on  the  owner,  and  forming  a  deduction  after  the  rent  has  been  tixe«l, 
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April  1.  1858.^^^  "^  Redaction  being  made  twice  on  accooni  of  the  same  Te|Mdr»:  Finds 
^•'^^r^      that  deduction  must  also  be  made — 2d,  From  the  said  gross  proceeds  for  die 
Kail"  Co  ^^  interest  of  capital  invested  in  the  purchase  of  f^nt,  including  therein  all 
Adamson,  ^  c.  articles  necessary  for  conducting  the  said  carrying  trade,  and  aleo  an  allow-* 
ance  for  the  depreciation  of  capital  in  the  said  trade  from  tear  and  wear,  and 
including  therein  an  allowance  for  the  tear  and  wear  of  the  tools  used,  and 
in  respect  of  deterioration  of  the  stores  necessary  for  carrying  on  the  said 
business :  Finds  that  deduction  must  also  be  allowed — 3d,  For  ccmtingehcies 
arising  from  accidents,  and  all  the  foresaid  deductions  having  been  made  or 
estimated  according  to  the  best  calculation,   and  the  same  being  kept  in 
view,  as  well  as  the  nature  and  extent  of  the  speculation  itself,  in  fixing 
the  tenants'  probable  profits— Finds  that  a  reasonable  allowance  must  also-^ 
4thj  Be  deducted  on  account  of  such  profits ;  and  finds,  that  the  rent  being 
|hus  ascertained,  deduction  must  then  further  be— 5^A,  Made  in  terms  of  th^ 
statute  of  the  probable  annual  average  cost  of  the  repairs,  insurance,  and 
expenses  necessary  for  maintaining  the  railway  in  its  actual  state,  but  not 
including  therein  any  of  the  repairs  allowed  under  the  head  of  maintenance 
of  way  already  allowed  for;  and  6£^  Deduction  must  also  be  made  of  att 
rates,  taxes,  and  public  charges;  and  with  these  findings,  appoints  the  cause 
to  be  enrolled,   in   order  that  proper  measures  may  be   taken  with   the 
view  of  fixing  the  said  rent  and  value,  so  that  the  amount  of  the  assessment 
may. be  ascertained  and  fixed,  reserving  all  questions  of  expenses.  • 

In  a  note  appended  to  his  interlocutor,  lus  Lordship  stated  that — **^  l.  The 
first  point  is  dearly  fixed  by  the  ease  of  Anderson  v.  the  Union  Canal,  7tk 
March  1839,  1  Punlop,  pw  668,  and  2d  January  1847,  Dunk>p,  9,  402. 

2.  That  decision  did  not  determine  the  second  point  as  to  the  constractioa 
jof  the  Poor  Law  Act,  which  was  not  then  under  consideration  of  the  Court, 
otherwise  the  Lord  Ordinary  would  have  ielt  himself  bound  to  follow  it     He 
conceives,  however,  the  meaning  of  the  word  railway  in  the  45th  section  to 
be  not  the  mere  line  of  rails,  but  the  whole  undertaking  as  an  unum  quid.     He 
does  not  mean  to  say  that  the  stations  might  be  used  for  purposes  not  neces^ 
jiarily  connected  with  the  business  of  the  railway,  such  as  a  large  Motel,  or 
that  warehouses  for  stowing  goods  might  be  biiilt,  and  that  these  should  be 
free  from  separate  assessment.    -But  he  considers  the  station-houses,  the 
.places  where  the  carriages  are  kept  or  cleaned^  the  booking-ofiioe,  and  the 
Jike,  to  be  as  much  a  part  of  the  railway,  in  the  sense  of  this  statute,  as  the 
line  of  the  road  itself.    This  view  is  much  strengthened  by  the  interpretation 
clause  of  the  particular  statute  under  which  the  defenders  are  incorporated, 
and  also  by  the  same  clause  ia  the  ,6eneral  Eailway  Clauses  Act.    The 
ibrmer  bears,  that  where  in  that  Act  V'  the  word  '  railway '  is  used,  the  same 
shall  be.  understood  to  include  the  "  branch  railway,  yards,  statums^  wharfii, 
and  other  works  hereby  authorized  to  be  made/'    The  latter,  in  like  manneSf 
bears,  "  the  expression,  the  '  railway,'  shall  mean  the  railway  and  works  by 
the  special  act  authorized  to  be  constructed." 

Against  the  second  finding  of  this  interlocutor,  certain  of  the  defenders  re* 
claimed. 

Lorimetj  Dcnaldsony  Macfarlaney  T.  Mackenzie,  Penney^  Dtinlop^  and  Deasy  for 
(the  reclaimers.  -         • 
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'  PaUan^  Penney^  and  Dean  of  Faculty,  for  the  respondentSi  ^ril.l.  1853t 

The  LoBD  President.  The  first  finding  of  the  Lord  Ordinary^s  interlocutor  ^-^y^ 
iar  now  acquiesced  in.  The  second  finding  relates  to  the  point  to  be  at  present  ^!"*  *-  ^1"** 
decided.  I  see  no  sufficient  ground  for  altering  the  interlocutor  of  the  Lord  AdamsoD  &c.' 
Ordinary  on  this  point.  The  question  arises  under  the  Poor  Law  Act  8  and 
9  Vict.'C.  88,  which  deals  specifically  with  the  matter  of  railways  and  canals. 
Section  45  deals  with  the  railways  as  a  whole,  and  apportions  the  annual 
yalue  of  the  whole  railway  among  the  parishes  according  to  the  number  of 
miles  in  each,  not  according  to  the  relative  parochial  value  of  the  works 
oontributing  to  the  gross  annual  value.  The  railway  is  to  be  taken  as  a  whole^ 
and  the  annual  value  thereof  is  to  be  ascertained  and  apportioned  according 
to  the  enactment  of  the  statute.  The  first  thing  to  be  ascertained  is  the  an- 
naal  value  of  the  whole  railway.  The  apportionment  is  a  different  thing, 
The  37th  section  says  that  in  estimating  the  annual  value  of  the  railway  the 
same  shall  be  taken  to  be  the  rent  at  which,  one  year  with  another,  such  rail- 
way might  in  its  actual  state  be  reasonably  expected  to  let  from  year  to  year. 
The  question  now  to  be  decided,  is,  what  are  the  component  elements  of  this 
species  of  heritage  called  a  railway  ?  It  is  not  merely  the  land  on  which 
the  rails  are  laid.  It  is  the  whole  composite  subject  making  up  the  railway 
to  be  let.  It  comprehends  the  land  and  the  rails,  and  tunnels,  and  bridges, 
aoii  sidings,  and  banks,  and  also  the  stations  as  necessary  parts  or  appurte- 
nances of  the  railway. — It  comprehends  every  thing  which  a  tenant  taking  the 
railway  from  year  to  year  would  be  entitled  to  expect  as  part  of  his  tenement. 
The  statute  has  singled  out  this  new  species  of  property  called  "Railway," 
and  consisting  of  lands,  and  buildings,  and  excavations,  and  fixtures  of  various 
kinds  combined  as  a  whole,  for  one  purpose  and  producing  one  annual  value 
— and  has  desired  the  annual  value  of  that  composite  subject  to  be  ascertained 
. — ^and  being  ascertained,  to  be  apportioned  in  a  particular  manner.  The  only 
question  now  before  us  is,  whether  the  stations,  properly  so  called,  are  or  are 
not  component  parts  of  the  entire  railway,  from  which  the  annual  value  of  the 
railway  is  derived.  I  think  that  they  are  so,  as  much  as  the  turn  tables  within 
them,  or  the  railings  outside  of  them. 

There  may,  no  doubt,  be  buildings  at  the  stations,  or  on  the  sides  of  the  rail- 
way which  do  not  form  necessary  parts  of  the  railway — such  as  stores  or 
warehouses  for  goods,  which  may  be  let  to  carriers — Refreshment  room^, 
.  which  may  also  be  let.  These,  whether  let  or  not  let,  are  not  necessary  for 
the  working  of  the  railway.  They  are  for  the  carrying  op  of  a  different 
business,  and  the  interlocutor  does  not  extend  to  these. — But  stations  are 
never  let  separate  from  the  railway.  They  are  component  parts  of  the 
.  niilway.  I  am  therefore  of  opinion  that  the  45th  section  of  the  Poor  Law 
Act  would  not  be  complied  with  if  we  did  not  take  the  annual  value  of  the 
entire  railway,  including  all  its  stations,  as  the  assessable  sum  to  be  apportioned 
among  tilie  parishes  through  which  the  railway  passes,  according  to  the  num- 
ber of  miles  in  each.  It  was  argued  that  this  would  operate  an  inequality  and 
injustice,  because  in  one  parish  there  are  valuable  stations  and  only  a  mile  or 
two  of  railway,  while  in  another  parish  there  are  no  stations  and  an  equal 
mileage  of  railway — and  that  the  former  is  deprived  of  a  great  advantage  by 
not  dealing  with  the  stations  as  separate  subjects  forming  no  part  of  the  rail- 
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April  1. 1858.  way.     It  is  said  that  valuable  buildings  which  would  have  been  separately 

^^Y^-^      assessed  may  have  been  displaced  to  make  way  for  the  stations,  or  might  have 

Edin.  &  GHas.  been  erected  if  the  stations  had  not  occupied  the  ground.  That  may  be  true  in 

AdoonoD  &c.'  ^^^  cases.     The  very  opi>o8ite  may  he  true  in  other  cases.    The  railway 

may  have  created  the  stations  and  the  traffic,  on  ground  which  otherwise  would 

never  have  been  of  any  appreciable  value  lor  assessment.     This,  and  many 

similar  considerations  might  have  been  important,  and  some  of  them  essential 

to  have  been  attended  to,  if  the  statute  had  not  contained  the  45th  section,  for 

it  would  then  have  been  legally  an  inquiry  into  parochial  value.    But  the  statute 

has  only  to  do  with  the  elements  that  constitute  the  annual  value  of  the  whole 

railway,  as  such,  irrespective  of  its  separate  portions ;  and  it  introduecfs  a  rule 

of  its  own  for  apportioning  that  annual  value,  from  whatever  localities  derived, 

among  the  different  parishes  through  which  the  railway  passes*    We  have^ 

therefore,  nothing  to  do  with  the  various  cases  of  supposed  inequality  or  hanlship 

that  have  been 'suggested  from  the  bar.     These  were  for  the  legislature. 

It  does  not  appear  to  me  that  English  cases  are  at  all  hostile  to  the  viewi» 
which  I  have  expressed.  In  the  English  Poor  Law  there  is  no  eiiactment 
similar  to  §  45  of  our  Poor  Law  Act.  The  inquirj^  in  England  is  as  to  pare- 
chial  value.  The  lands  and  buildings  within  each  parish  are  rated  in  that 
parish,  however  used,  whether  for  railway  or  anything  else.  In  order  to 
ascertain  the  value  of  the  land  occupied  by  a  railway  in  parishes  in  which  tht?re 
were  no  stations,  one  principle  adopted  was  what  is  called  the  mileage  prin- 
ciple. They  endeavoured  to  ascertain  the  value  in  each  parish  by  ascertaining 
the  value  of  the  whole  line,  and  dividing  it  by  the  mile.  There  was  no  sta- 
tutory authority  for  doing  so.  It  was  only  a  mode  adopted  for  convenience* 
It  was  the  value  of  the  land  within  the  parish  occupied  by  railway  that  was  to 
be  ascertained*  Accordingly,  the  question  as  to  the  rating  of  stations  which  was 
presented  to  the  Court  of  law,  was  this : — ^Whether,  in  estimating  the  value  of  di& 
land  occupied  in  a  parish  in  which  there  were  no  stations,  by  a  mileage  propor- 
tion of  the  annual  value  of  the  railway,  the  company  was  entitled  to  deduct  from 
the  apparent  annual  value  the  amount  of  tlie  sums  on  which  their  etations 
were  already  separately  rated  in  the  several  parishes  in  which  they  had  stations. 
It  was  found  that  they  were  entitled  to  such  deduction.  Why  ?  Because  these 
stations  were  truly  appurtenances  of  the  railway,  and,  if  already  separately  as- 
sessed, the  sum  on  which  they  were  so  assessed  necessarily  fell  to  be  deducted  from 
the  apparent  arnnial  value.  The  principle  of  these  decisions  appears  to  me  to  be 
in  favour  of  the  view  that  the  stations  are  to  be  regarded  as  part  of  the  rail- 
way. Our  45th  section  is  based  upon  the  mileage  principle,  and  gives  it  legis- 
lative sanction,  prescribing,  at  the  same  time  in  plain  terms,  the  rules  by  which 
it  is  to  be  carried  out.  The  Engfish  cases,  therefore,  appear  to  me  to  be  no 
way  opposed  to,  if  they  do  not  actually  confirm,  the  l^al  view  which  I  ven- 
ture to  take  of  this  question. 

One  Scotch  authority  was  referred  to, — ^the  case  of  Anderson  v*  the  Union 
Canal  Company.  1  do  not  consider  that  case  to  be  at  all  in  point*  Ist,  It 
occurred  before  the  date  of  the  statute  on  which  the  present  question  depends* 
2d,  The  question  was  scarcely  argued  in  that  case.  3d,  The  buildings  there 
in  question  were  not  parts  of  the  canal,  as  stations  are  of  the  railway.  4th, 
There  being  then  no  statute  sueh  as  we  have  now,  and  it  having  been  men- 
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tioned  that  'm  England  such  buildings  are  rated  separately,  as  indeed  they  ^r^^  1*  ^^^ 
must  be,  on  the  principle  of  parochial  earnings  or  yalue,  the  matter  was  so     .^"^^^ 
decided  without  almost  any  discussion.    We  have  now  had  it  very  folly  dis-  RjiJ^^y  q^ 
cussed  with  reference  to  the  statutory  enactment,  which,  in  my  opinion,  takes  Adia&ioii,&c, 
it  altogether  away  from  the  English  cases  or  the  case  of  Anderson^  and  puts 
the  matter  on  a  very  plain  principle,  to  which  the  Lord  Ordinary  has,  I  think, 
correctly  given  effect. 

Lord  Fullbrton.  I  so  entirely  agree  with  your  Lordship  that  I  think 
it  Boaecessary  to  occupy  the  time  of  the  Court  by  saying  anything  in  addition. 

Lord  Cuninghamk.  I  bad  at  first  some  doubt  of  the  finding  of  the  Lord 
Ordinary  throwing  the  valuation  of  the  large  and  magnificent  station-houses 
which  have  been  built  at  the  tennini  of  most  of  the  railways  into  the  average 
of  the  proceeds  of  lines  between  intermediate  towns;  and  I  was  especially 
moved  by  the  consideration  that  this  was,  at  least  to  a  certain  extent,  con- 
trary to  the  practice  of  England.  The  law  of  rating  in  the  two  countries, 
however,  does  not  admit  of  assimilation  in  practice ;  and,  as  an  abstract  ques- 
tion, I  incline  to  think  that  our  own  rule  is  as  fair  and  equitable  as  that  of 
England.  It  would  be  hard  to  make  the  stations  in  provinces  and  country 
towns  A  part  of  the  railway,  and  not  the  larger  premises  required  in  great 
towns.  The  limitation  as  proposed  by  your  Lordship,  limiting  the  extent  of 
the  buildings  at  the  termini  to  be  calculated  as  station-houses,  excluding  cel- 
larage, inns,  and  other  accommodation,  may.  possibly  obviate  any  great  ine- 
quality in  the  assessment. 

Lord  Ivort  concurred. 

The  CocBT,  therefore,  ^*  adhere  to  the  interlocutor  reclaimed  against,  in  so 
fiur  as  regards  the  first  and  second  findings  thereof  and  to  that  extent  refuse 
the  reclaiming  note ;  .  .  •  and,  before  farther  answer  as  to  the  other 
findings  in  the  said  interlocutor,  and  without  prejudice  to  any  other  investi-. 
gation  that  may  hereafter  be  considered  proper,  remit  to  Andrew  M^Ewan, 
accountant  in  Glasgow,  to  prepare  a  state  on  the  principles  of  the  interlocutor 
of  the  Lord  Ordinary,  shewing  the  gross  proceeds  of  the  railway  and  the 
amount  of  the  several,  deductions,  which,  according  to  the  said  interlocutor, 
fidl  to  be  made  therefrom,  in  order  to  bring  out  the  fair  rent  at  which  the 
railway  might  be  expected  to  let  from  year  to  year,  as  also  shewing  the 
amount  of  the  several  deductions  to  be  made  from  such  rent,  in  order  to  bring 
out  the  assessable  annual  value,  with  power  to  the  said  Andrew  M'Ewan  to 
call  for  production  of  books  and  documents,  and  to  receive  explanation  from 
parties ;  and  also  to  report  such  alternative  views  as  may  be  suggested  by 
either  party." 

D<wid  Smithy  W.S.,  Pursners'  Agent. 

James  Bumess^  S.S.C.  y 

J.  R.  StodartyW.S.^     >  Respondents'  Agents. 

James  Morgan^  S  S.C.,)  (J.  S.  M.) 


Rev.  DONALD  CAMERON  v.  CLUNIE  MTHERSON.  No.  184. 

Teinds-^Deereet  of  valwUion—Omission  in  scheme, — In  an  action  of  raluation,  the  whole 
landf  libelled  in  the  ■ommoiis  were  specifically  enumerated,  and  separately  valued  in  the 


386  CASES  DECIDED  IN  THE  No.  18*t 

'  scheme  of  valnation  except  "  tbe  forest  of  Benalder,"  of  which  no  mention  WM  made  wh«ft- 
ever.  The  decreet  of  valuation,  which  specified  a  cumulo  sum  as  the  yearly  avail  of  the.pniv 
suer's  landi)  libelled,  was  written  on  the  back  of  the  scheme  of  valuation  to  which  it  bore 
special  reference.  In  the  extract  decreet  no  mention  of  the  forest  was  made: — Held^  that 
the  forest  was  teindable  and  not  included  in  the  valuation. 

Ist  Division.  This  was  a  process  of  augmentation  and  locality  at  the  instance  of  the 
April  1. 1853.  minister  of  Laggan,  against  the  heritors.  In  the  augmentation,  separate  con- 
""^Y— '  descendences  were  put  into  process  by  the  different  heritors,  founding  upon 
M*Fherson.  certain  decreets  of  valuation,  which  were  said  to  comprehend  the  whole  lands 
of  the  parish,  and  alleging  that,  in  virtue  of  surrenders  made  by  their  authors 
in  a  former  locality,  under  these  decreets,  the  whole  teinds  were  exhausted. 
Objections  were  lodged  by  the  minister  to  the  scheme  of  rental,  and  disposed 
of  except  as  regards  the  forest  of  Benalder  and  grazings,  which  were  alleged 
to  be  unvalued  and  teindable.  This  forest  belonged  in  1757  to  the  Duke  of 
Gordon.  In  that  year  a  summons  of  valuation  was  raised  by  his  Grace,  which 
narrates  that  the  pursuer  has  pertaining  to  him,  '^  all  and  haill,  the  lands  ^* 
therein  specified,  lying  in  several  parishes,  and,  inter  alia,  in  the  parish  of 
Laggan,  "  with  the  forests  of  Badenoch  aftermentioned,  viz.,  forest  of  Benal- 
der, forest  of  Druipochter,  forest  of  Gaick,  and  forest  of  Glenfeshie."  It  then 
sets  forth  that  the  teinds  of  the  said  haill  lands  were  unvalued,  and  concluded 
for  valuation  in  the  ordinary  style.  A  scheme  of  valuation  was  lodged,  con- 
taining a  specific  enumeration  and  relative  valuation  of  the  lands  mentioned 
in  the  libel,  and  inter  alia  of  those  lying  in  the  parish  of  Laggan,  but  no  men- 
tion was  made  in  the  scheme  of  the  forest  of  Benalder.  Decree  of  valuation 
was  thereafter  pronounced.  It  was  written  upon  the  back  of  the  scheme  to 
^hich  it  bears  special  reference  as  the  "within  scheme."  It  declares  "  the 
constant  yearly  avail  of  the  pursuer's  lands  libelled  in  stock  and  teind  parson- 
age and  vicarage  to  be  now  and  in  all  time  coming  the  particular  stuns  of 
money  following,  viz.,"  which  particular  sums  consist  of  the  cumulo  valuations 
of  the  pursuer's  lands  according  to  parishes.  It  then  declares  the  cumulo  sum 
of  L.2769  :  17  :  4  Scots,  "  to  be  the  constant  yearly  avail,  &c.  of  the  pursuer's 
respective  lands  above  mentioned  in  all  time  coming."  The  extract  embody- 
ing the  whole  previous  procedure  contained  a  specific  enumeration  and  valua- 
tion of  the  individual  subjects  taken  from  the  scheme,  and  thus  omitting  the 
forest  of  Benalder. 

It  appeared  that  at  the  date  of  making  up  this  scheme  the  forest  of  Benal- 
der yielded  no  rent,  being  in  the  natural  possession  of  the  proprietor.  It  was 
sifterwards  let  as  a  sheep  farm,  and  now  returns  as  a  deer  forest  L.230  of  year- 
ly rent.  The  question  now  was,  whether  it  must  be  held  to  have  been  includ- 
ed in  the  decreet  of  valuation  or  not. 

The  Lord  Ordinary,  (Wood),  "  Finds  that  the  forest  of  Benalder  cannot  be 
held  ajs  valued,  except  in  so  far  as  any  part  of  it  can  be  shewn  to  be  included 
in  the  scheme  referred  to  in  the  decree  of  valuation."  The  respondent  re- 
claimed. 

In  obedience  to  a  remit,  the  teind  clerk  reported  that  "  the  extract  referred 
to  has  been  correctly  framed  according  to  the  data  afforded  by  the  proceedings 
in  the  valuation,  and  to  the  usual  practice  of  the  teind  office,  and  that  were 
an  extract  of  the  decree  required  at  the  present  time,  he  could  not  frame  it  iu 
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atty  other  form.    '  The  forests  referred  to  eould  not  have  been  separately  in- April  I.  1858. 
serted  in  the  decemiture  at  tio  value,  for  the  process  is  one  of  valuation,  not  of  p   ^-'^"^'^^ 
declarator.    Neither  could  they  have  been  attached  to  or  comprehended  in  anyMThenoi. 
of  the  other  parcels  of  lands,  for  each  is  an  integral  and  separate  possession, 
having  its  distinct  valtie  attached  to  it,  and  to  it  alone.     .     .     .     No  decern- 
ing words  can  be  found  in  the  interlocutor  in  question  which  would  authorise 
him  to  include  these  forests' in  ^e  extracted  decree,  a.11  that  exists  being  a 
statement  of  the  witnesses  that  they  could,  at  the  date  of  the  valuation,  assign 
BO  value  to  these  subjects,  and  they  are  no  farther  dealt  with,"  &c. 

Deasj  was  for  the  objector.  . 
H,  Eobertaonj  for  the  respondent. 

Lord  Fulleeton.  The  question  here,  which  is  a  narrow  one,  is,  are  we  to 
hold  that  there  has  been  a  valuation  ?  I  cannot  hold  this.  Unquestionably 
the  burden  of  proof  falls  on  the  party  who  avers  a  valuation,  and  he  has  not 
made  out  his  case.  The  forest  was  a  distinct  subject  from  the  other  subjects 
mentioned  in  the  scheme  of  valuation.  It  was  not  included  in  any  of  them, 
and  it  was  known  by  a  separate  name. 

Lord  Ivory.  I  think  it  little  better  than  a  mere  toss  up  whether  oar  deci* 
sion  should  be  the  one  way  or  the  other.  No  doubt  the  decree,  looking  to  its 
terms,  is  a  decree  of  valuation  of  the  lands  libelled ;  and  if  the  matter  had 
stood  there  alone,  it  would  have  been  difficult  to  say  that  they  were  not  lands 
within  the  decree ;  but  then  it  is  written  on  the  back  of  a  scheme  which  does 
not  leave  a  mere  generality,  but  places  a  specific  valuation  upon  the  various 
individual  subjects,  with  exception  of  the  forest  of  Benalder,  which  is  not  even 
one  of  the  subjects  enumerated  therein.  It  appears  to  me  most  important  that 
we  have  a  contemporaria  interpretatio  of  this  decree  in  foro,  for  the  extract 
excludes  the  notion  that  the  extractor  understood  the  decree  to  go  beyond  the  in- 
dividual items  in  the  scheme.  Our  own  clerk  also  tells  us  that  if  he  were  now  to 
be  called  on  to  give  an  extract,  he  could  not  give  it  in  different  terms.  There- 
fore m  dubiOj  I  think  it  is  better  to  let  it  stand  as  construed  by  the  clerk  at  the 
time  than  to  give  a  different  construction  from  what  has  stood  for  a  hundred  years. 

The  Lords  Fresuknt  and  Cuninghamb  concurred. 

The  Court,  "adhere  to  the  interlocutor  of  the  Lord  Ordinary"  with  expenses. 
JoUie^  Strong^  ^  Henry^  W.S.,  Objector's  Agents. 
M^Kenzie^  Innes^  4*  Logan^  W.S.,  Respondent's  Agents.  CJ.  S.  M.) 


No.  185. 


FRASER  V.  FRASER. 

td  and  9d  Vfct.  cc^,  41,  »«c.  Bi-^  Sequestration —  Trustee  —  Sheriff^s  Deliverance  — 
Appeal — Heldy  that  Sunday  is  counted  in  reckoning  the  period  of  two  days  within  which 
an  appeal  against  the  Sh^ff  *8  deliverance  aj^inting  a  trostee  on  a  sequestrated  estate 
must  be  lodged  in  the  hands  of  the  Sheriff-clerk. 

.  This  was  an  i4>peal  against  a  judgment  of  the  Sheriff-Substitute  of  In ver- Outer  House, 
ness-shire,  preferring  the  respondent  to  the  office  of  trustee  on  a  sequestrated  April  i  1858 
^state.     To  the  competency  of  this  appeal,  an  objection  was  taken  by —         Decided 

Mar  19.  1868. 
-   E.  S>  Gordoriy  for  the  respondent,  that  the  appellant  had  failed  to  give      >— v—' 

notice  to  the  Sheriff-Clerk  of  his  intention  to  appeal  within  two  days,  as  Fraser  v. 
reoutred  by  sectioD  54  of  the  statute.    The  deliverance  of  the  Sheriff  was'^'^^'* 
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Fri^ser  v. 
fcoMC, 


Ajpnl  1. 18^  issued  on  the  25th  of  Februarj,  being  a  Friday,  and  it  was  not  till  the  toA-^ 
lowing  Monday  that  the  appellant's  notice  was  given. 

T.  Mackenm  for  the  appellant: — ^The  two  days  following  the  day  on 
which  the  SherifTs  deliverance  was  issued,  were  Satqrday  and  Sunday.  But 
Sunday  must  be  held  to  be  a  dies  non  as  regards  this  matter.  The  meaning 
of  the  statute  is,  that  notice  of  appeal  must  be  given  within  two  Ugcd  days ; 
and  therefore  Saturday  and  Monday  were  the  days  on  which  notice  m^t 
competently  be  given. 

The  Lord  Ordinary  (Curriehill),  dismissed  the  appeal  as  incompeteat,  and 
added  the  following  note  to  his  interlocutor : — ^The  question  raised  in  this  case 
is  not  free  from  difficulty ;  and  the  difficulty  is  not  conclusively  obviated  by 
the  judgment  in  the  case  of  Fovlda  v.  Fotheringhamej  22d  Dec  1843,  Jurist; 
because  the  opinion  of  the  Judges  in  that  case  appears  to  save  the  question 
as  to  the  effect  of  the  last  of  a  certain  number  of  days  prescribed  for  doing 
anything  being  Sunday.  But  one  of  the  grounds  of  the  judgment  in  that 
case  does  appear  to  apply  clearly  to  the  present  question.  The  54th  section 
of  the  statute  confers  the  privilege  of  appealing  in  such  a  case  as  the  present 
only  on  a  party  who  gives  notice  of  his  intention  to  do  so  to  the  Sheriff-clerk 
**  within  two  days  after  the  date  of  the  Sheriff's  deliverance."  This  enact- 
ment is  explicit  and  unqualified  as  to  the  penod  of  time  within  which  the 
notice  is  to  be  given,  and,  therefore,  without  a  departure  from  the  explicit 
language  of  the  enactment,  the  period  cannot  be  extended  to  three  days ; 
and  although  there  might  have  been  much  force  in  the  appellant's  reasoning 
as  to  Sunday  being  dies  non  in  such  a  case,  if  the  legislature  in  framing  this 
enactment  had  not  had  in  view  the  distinction  between  Sunday  and  working 
days ;  yet  as  in  several  of  the  sections,  of  which  the  20th  may  be  taken  as  an 
example,  the  legislature  appears  to  have  had  the  distinction  clearly  in  view, 
and  to  have  qualified  the  enactments  by  describing  the  times  as  consisting  of 
a  certain  number  of  lawful  days  when  the  intention  was  to  exclude  Sunday, 
the  omission  of  that  qualification  in  some  enactments,  such  as  that  in  the  54th, 
and  other  sections,  cannot  properly  be  held  to  have  been  unintentional. 


X.  Mackintosh^  S.S.C.,  Appellant's  Agent. 
Home  ^  Bose^  W.S.,  Respondent's  Agents. 


(J.  &  M.) 


No.  186. 


CATHERINE  ERASER  or  KERR  v.  PROCURAIXDR  FISCAL  op 

INVERNESS. 


EvidenoSf  admisdbiUty  of-^-Confusum — PoIice-Officer^-^Ezamtnation  of  Prisoner, 

Circait  Ooart,     This  was  an  appeal  against  a  sentence  of  the  Sheriff-Substitute  of  Inver- 

loveraess.       q^^^  pronounced  upon  a  libel  which  charged  Fraser  and  Macfarlane  with 

Apnl^l^858.  theft,  and  appellant  with  reset  of  theft.    The  appeal  was  taken  on  the  ground 

_  p     that  the  Judge  ought  not  to  have  admitted  in  the  appellant's  case  the  evidence 

carator  Fiscal  ^^  Anderson,  superintendent  of  the  Inverness  police.     The  following  is  ex- 

of Inverness,    tracted  from  his  evidence  before  the  Substitute: — ** I  charged  the  pannels 

(Fraser  and  Macfarlane)  with  the  thefi     The  two  girls  were  separate.    I 

told  Fraser  that  Macfarlane  had  confessed.    This  was  not  true.    Fraser 

denied.    Macfarlane  confessed,  on  my  telling  her  that  Fraser  had  confessed. 

1  went  to  Mrs  Kerr's  (the  appellant) ;  I  charged  her  with  reset  of  the  purse 
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Had  inonies.    I  said  tbat  I  koew  she  must  have  it,  as  the  women  had  said  April  21. 1853. 
that  they  had  only  L,8  hack  from  her,  and  she  must  have  L.3.     She  then      ^— y^-' 
said  the  girls  had  been  in  the  house,"  &c.    It  was  objected  to  this  witness  ^'f*^*^  ^t^^ 
that  he  had  not  warned  pannel  not  to  answer  unless  she  pleased.  ^f  Inverness. 

The  Sheriff-Substitute  repelled  the  objection,  and  Kerr  appealed. 

MtUco'j  for  appellant,  argued  that  a  police-officer  is  not  entitled  at  his  own 
hand,  especially  after  making  the  charge,  to  pursue  such  a  course  of  examina- 
tion as  b  calculated  and  intended  to  lead  the  suspected  party  to  criminate 
himself.  His  duty  is  merely  ministerial,  to  apprehend  and  convey  before 
the  magistrate,  who  may  examine  the  prisoner.  But  even  the  magistrate 
cannot  do  this  without  warning.  In  this  class  of  cases  no  warrant  is  required, 
an  officer  of  police  being  himself  a  walking  warrant 

Fordydej  (AdvocaiB-D^^uUj) — Admitting  the  general  principle,  it  has  no 
application  here,  as  the  appellant  was  not  at  the  time  in  custody  upon  the 
charge ;  the  officer  was  only  examining  her  as  an  ordinary  individual,  for  the 
purpose  of  finding  out  who  the  guilty  party  was ;  and  he  has  no  title  to  take 
info  custody,  as  he  had  no  warrant. 

The  LoBD  JusTXCE-CLiiRK  held  that  the  evidence  ought  to  have  been  rejected. 

His  Lordship  also  observed,  as  regarded  the  course  pursued  by  Anderson 
towards  Fraser  and  Macfarlane,  that  in  the  whole  course  of  his  experience  he 
had  never  heard  of  a  policeman  going  to  a  person  and  telling  a  deliberate 
falsehood  in  order  to  procure  a  confession.  He  must  be  regarded  as  utterly 
unworthy  of  credit  who  prostitutes  his  office  to  so  base  a  purpose. 

Appeal  sustained  and  sentence  quashed. — ^Appellant  found  entitled  to  ex'^ 

penses  of  the  appeal. 

(J.  M.  M.) 

HER  MAJESTY'S  ADVOCATE  v.  ALEXANDER  ROBERTSON  and    No.  187. 

EUPHEMLl  ROBERTSON. 

Evidence,  admissibility  of^Confession. 

Pannels,  being  brother  and  sister  german,  were  charged  with  incest ;  and  Circuit  Covat^ 
Euphemia  pleaded  guilty.  Perth. 

Alexander,  however,  having  pleaded  not  guilty,  Fordyce^  (Advocate- Depute)^  April  27. 1868, 
proceeded  to  lead  evidence,  from  which  it  appeared  that  the  female  pannel  jj^  |^  Adyo- 
had  given  birth  to  a  child.     The  inspector  of  poor  of  the  parish  of  Dunferm-  cate  v.  Robert- 
line  deponed  to  an  arrangement  made  by  him  with  the  male  pannel,  under  ^^^^^ 
which  the  latter  had  contributed  to  the  support  of  this  child  as  its  father.   He 
had,  however,  consented  to  do  so  on  a  representation  by  witness  that  his  re- 
fusal would  expose  him  to  a  criminal  prosecution  for  desertion  under  the 
Poor  Law  Act. 

The  LoR]>  Jdsticb-Clbbk  refused  to  receive  this  evidence,  on  the  ground 
that  the  acknowledgment  of  paternity  had  been  obtained  by  undue  influence, 
and  was  not  of  a  kind  admissible  in  criminal  practice.  His  Lordship  also 
held,  that  the  same  undue  influence  continued  to  operate  so  as  to  render  in- 
admissible evidence  of  an  acknowledgment  of  paternity  repeated  to  witness 
after  the  lapse  of  several  days,  although  witness  had  not  renewed  hb  threats. 

The  Advocate-Depute  then  deserted  the  diet  against  the  panneL 

(J.  M.  M.) 
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•'No.  188.  HEB  MAJESTY'S  ADVOCATE,  t>.  WALTEB  BLACKWOOD. 

Aicmk  with  loaded fireamu. — Stat.  10  Geo.  IV.,  c  88,  ttc  2,  cotutmction  of. 

» 

Circuit  Court,      Pannel  was  charged  with  an  assault  with  loaded  firearms  under  10  Gteo, 

'         IV.,  c.  38,  §  2,  in.  so  far  as  he  did  wilfully,  maliciously,  and  unlawfizlly, 

May  2. 1863.  present,  point,  or  level  "  a  pistol  loaded  with  gunpowder,  and  with  a  piece  of 

Cr^CT^      paper  as  wadding,  at,"  &c. 
n.  M.  Advo- 
cate, v.  Black-      A.  Moncrieffj  for  pannel  objected,  that  the  statutory  offence   was  not 

'^*^'  relevantly  set  forth.     The  statute  is  directed  solely  against  the  use  of  loaded 

firearms.     In  common  language  t^e  term  **  loaded,''  as  applied  to  fixearms^ 

implies  that  a  ball  or  other  dangerous  missile  ^as  been  inserted  above  powder 

and  wadding.  ,  ^ 

.    Clegkorrij  {Advocate- Depute)  in  reply,  was  proceeding  to  refer  to  English 

authorities,  when  he  was  stopped  by — 

•  Lord  Cowan,  who  repelled  the  objection,  observing  that  injury  may  be  done 
by  the  wadding  alone,  and  if  it  be  dangerous  to  fire  wadding  by  itself  at  any 
person,  the  statute  must  be  held  to  apply.  (J.  M.  M.)    ' 


No.  189.  HER  MAJESTY'S  ADVOCATE  v.  DANIEL  TAYLOR 

Forgtry, — A  party  fabricated  and  uttered  a  letter  as  from  A.  M.  to  his  sister,  and  spb- 
scribed  it,  "  Yours,  &c.,  A.  M.,  signed  for  me,  I  cannot " : — Held,  this  was  foi^gery. 

Fcdathood,  fraud,  and  wilful  imposition, — Objection  repelled,  that  the  crime  was  not  com- 
pleted  where  pannel  had  voluntarily  taken  no  steps  to  obtain  possession  of  money,  which 
on  false  or  fraudulent  statements  in  a  letter  he  had  procured  to  be  sent,  to  lie  for  him  till 
called  for,  at  a  certain  address. 

High  Court  of     I^&nnel  was  charged  with  forgery;  as  also  the  using  and  uttering  as  gen? 

Justiciary.       nine,  a  forged  letter ;  as  also,  falsehood,  fraud,  and  wilful  imposition ;  ^'  In  so 

Mny  16. 1868.  FAR  as     .     •     .    yoii>  did  wickedly,  feloniously,  and  falsely,  fabricate  and 
^""V^^      forge,  or  cause  to  be  fabricated  and  forged,  a  letter  in  the  following  or  similar 

H.  M.  Advo-  ^gpnjg^  i  Edinburgh,  16th  Feb.  1853,— My  dear  Tib.,  I  cause  this  to' be  written 
you  in  strict  confidence.  ...  I  came  to  Edinburgh  last  night,  and  have 
got  into  a  most  unpleasant  dilemma,  and  amongst  the  rest,  my  hand  is  so  hurt 
I  cannot  write,  but  have  got  the  assistance  of  a  stranger,  but  I  will  try  to 
scrawl  ray  name.  My  money  has  been  taken  from  me  in  the  meantime,  but 
I  will  get  it  back.  I  am  therefore  without  funds,  and  can  do  nothing,  while 
I  am  informed  two  pounds  are  required.  Enclose  them  in  a  sheet  of  paper 
and  pay  the  postage,  addressed  to  Mr  Tat/Lor,  Post  OJke,  Edinburgh,  and  mark 
at  the  corner,  to  lie  till  called  for^  and  I  will  get  them.  .  .  .  My  dear  Tib^ 
your  afRicted  brother,  Andrew  Muir,  signed  for  me,  I  cannot ;'  and  did  ad- 
dress the  same  or  cause  the  same  to  l)e  addressed  to  Miss  E.  Muir,  15  War- 
riston  Crescent,  Edinburgh  ;  you  falsely  and  feloniously  intending  that  the 
said  letter '  should  pass  for,  and  be  received  as  a  genuine  letter  which 
Andrew  Muir,  then  and  now  or  lately  wine  merchant  in  or  near  Carter 
Lane,  Doctors  Commons,  London,  .  .  .  had  authorised  and  caused  to 
be  written  and  signed  for  him,  because  his  hand  was  so  hurt  he  could 
rtot  write  himself,  to  Elizabeth  Muir.  .  .  .  Fuktiikr, 
y6u,  the  said  Daniel  Taylor  did  wickedly  and  feloniously  use  and  utter  as- 
genuine  th^'said  false,  fabricated,  and  forged  letter,  knowing  the  same  to  be 
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false,  &bricated}  and  forged,  by  then  amd  there  posting  the  same,       .      .      .  May  16.  1858.' 
addressed  as  aforesaid,  in  order  that  the  same  might  he  conveyed  by  post  and        *^^ 
delivered  to  the  said  Elizabeth  Muir     .     .     .     and  the  same  was      .      .      :^^^  *  T«v?or. 
delivered  to  and  received  by  the  said  Elizabeth  Mnir  accordingly ;  and  you 
did  thus  wickedly  and  feloniously,  falsely,  fraudulently,  and  wilfully  deceive 
and  impose  upon  the  said  Elizabeth  Muir,  and  induce  her  to  believe  that  the 
said  letter  was  genuine,  and  that  the  contents  thereof  were  true,  and  she  did 
in  consequence     •     .     .     write  a  note  or  letter  intended  for  the  said  Andrew 
Muir,      .     .      .    and  did  enclose  the  same  along  with  two  bank  or  banker's 
I  notes  for  £1  sterling  each      ...     in  an  envelope      .      .      .      which  she 

I  addressed  or  caused  to  be  addressed  to  <  Mr  Taylor,  Post  Office,  Edinbufgh/ 

\  and  marked   •     .     .    ^  to  lie  till  called  for,'  all  as  requested  in  the  said  ftdse, 

ferged,  and  fabricated  letter ;  and  having  affixed  a  postage  stamp  thereto, 
did,  the  flame  day,  post  the  said  envelope  .  .  .  in  the  General  Post 
Office    .     .     . ;  and  all  thid  you,  the  Sfud  Daniel  Taylor,  did,"  &c. 

CrcoAJurdy  for  pannel,  stated  two  objections, — Firsts  The  charge  of  forgery  is 
irrelevant.  To  constitute  forgery  the  signature  of  the  party  on  whom  the 
crime  said  to  be  practised  must  be  on  the  document,  or  said  to  be  on  it. 
Here  the  letter  itself  bears  the  contrary.  In  short  it  is  not  a  subscribed  writ; 
Secondly^  The  charge  of  fraad  is  irrelevant,  in  respect  the  libel  does  not  set 
forth  that  the  criminal  act  was  completed  by  panneVs  taking  steps  to  get  the 
money-letter  into  bis  possession.  Till  it  was  claimed,  there  was  locm  pceiU' 
ieatks.  He  voluntarily  stopped  short  in  the  commission  of  an  offence,  and 
he  cannot,  therefore,  be  punishable  fot  it. 

'  Youngy  {Advocate^ Depute)  contra.     The  letter  purports  to  be  the  genuine  and 
authorised  writ  of  Muir.     This  case  falls  under  the  principle  of  the  English 
cases,  which  decide  that  a  party  who  signs  a  document  with  his  ow^n  name,    .        .  . ; 
but  with  the  false  and  fraudulent  addition  of  ''  per  procuration  of"  another 
.party,  commits  forgery ;  see  Maddock*8  casey  2  Russ.  480,  and  Eoscoe's  Digest. 

LoBD  CoCKBURN.  Without  committing  myself  to  a  legal  definition  of 
forgery,  I  may  state  the  general  notion  of  it  to  be  this,  that  it  is  the  mislead- 
ing a  person  to  believe  that  to  be  a  genuine  document  which  is  not  In  this 
case  where  the  letter  was  passed  off  on  the  lady  as  the  authorised  letter  of 
her  brother,  I  think  we  have  all  that  is  required  to  constitute  a  good  charge 
of  forgery.  It  is  not  necessary,  in  my  opinion,  that  forgery  must  be  of  a  signa- 
ture. There  is  nothing  in  the  second  objection  How  often  swindlers  fail  in 
getting  what  they  want.  The  act  of  fraud  was  completed  by  uttering  the  . 
letter. 

The  Lords  Justice-Genebal  and  Anderson  concurred. 

Objection  repelled.  (J.  M.  M.) 


SUMMER   SESSION. 
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LAINQ  V.  PARK  and  Others.  May  20. 1853. 

Process — Coniingenejf — Act  18  and  14  Vict^  c.  86,  sec,  38.  ^""^V^ 

This  was  a  verbal  reporlrby  Lord  Curriehill,  made  in  the  following  circum-  ^^  Othen. 
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May  20  1853.  stances: — ^his  Lordship  stated  tliat  there  were  two  actions  in  to-day's  printed 
^"■^   ,  roll,  of  which  the  one,  an  action  of  count  and  reckoning,  appeared  in  Lor^ 

•ad  Others.  Cowan's  roll,  while  the  other,  an  advocation,  was  enrolled  before  his  Lordship. 
The  statute  1  and  2  Vict,  c.  86,  and  Act  of  Sederunt  24th  December  1838, 
§  6,  provide  that  where  there  is  contingency  the  action  is  to  be  remitted  to 
^e  roll  of  the  senior  Lord  Ordinary.  In  the  present  instance  there  is  a  sufficient 
contingency  for  that  course  to  be  followed,  but  the  statute  13  and  14  Vict, 
cap.  36.,  §  33,  provides  that  the  respondent  in  an  advocation  is  to  have 
right  to  choose  his  own  Lord  Ordinary.  He,  therefore,  reported  the  point  for 
the  purpose  of  receiving  the  instructions  of  the  Court  how  to  proceed. 

goohj  was  for  the  pursuer. 
BcaUie,  for  the  defender. 

The  Lord  President.  I  do  not  think  that  §  33  materially  afiects  the 
case.  The  great  object  of  that  section  was  to  give  a  certain  power  to  the 
respondent  in  an  advocation ;  but  it  is  not  stronger  than  the  clause  applicable 
to  ordinary  actions,  which  gives  the  respondent  the  right  to  choose  his  own 
division.  This  is  apart  from  contingency  which  remains  untouched.  It  deahi 
with  the  right  to  enrol,  and  therefore  I  do  not  think  that  you  are  embarrassed 
with  the  provisions  of  §  33. 

Lord  Fullerton  concurred. 

Lord  Ivory.     I  am  of  the  same  opinion.     The  recent  Act  deals  with  the 

right  to  enrol,  aud  the  former  Act  comes  into  operation  when  the  enrolment 

has  taken  place. 

Dabnahoy  j-  Wood^  W.S.,  Agents  for  Pursner. 

Thomson  j-  Elder^  W.8.,  Agents  for  Defenders.  (J.  S.  M.) 


No.  191.  MACKENZIE  v.  CAMERON. 

Procesa-^Rechming  Note — Error  in  Designation. — Where  a  reclaiming  note  presented 
in  a  suspension,  ran  in  name  of  ^John  Mackenzie/'  instead  of  *^  James:*' — Held,  that  the 
error  was  not  fatal,  but  might  be  corrected. 

Act  18  and  14  Vict^  ccp.  36,  «ec  11 — Boxing.-^Hdd^  also,  that  it  is  not  necessary  that  such 
a  reclaiming  note  be  boxed  within  ten  days  after  the  interlocutor  reclaimed  against  has 
been  pronounced. 

1st  Division.        This  was  a  reclaiming  note  against  an  interlocutor  of  the  Lord  Ordinary 
May  20. 1858.  on  the  Bills  (Curriehill),  in  a  suspension  at  the  instance  of  Cameron  against 
wy-^      Mackenzie.     To  this  reclaiming  note  it  was  objected  by — 

Mackenzie  v.  Mackintosh^  for  the  respondent,  that  in  the  note  of  suspension  Mackenzie 
was  designed  as  '^  James  Mackenzie,  late  innkeeper  at  Orrin  Bridge,  in  the 
parish  of  Urray,  Ross-shire,  at  present  residing  at  Tenacaim  of  Ferrhitodi, 
charger."  This  reclaiming  note  is  at  the  instance  of  "  John  Mackenzie,  late 
innkeeper,''  &c.  This  therefore  is  no  better  than  a  reclaiming  note  in  name 
of  "  John  Smith,"  or  a  person  of  any  other  name  than  "  James,"  or  than  if  a 
reclaiming  note  had  been  presented  without  a  name  at  all.  Dalgleish  v. 
Hamilton^  6th  July  1753,  M.  4163 ;  Eeid,  16th  January  1739,  M.  4154,  and 
11,273;  McDonald,  2l8t  December  1751,  M.  4162 ;  Outhrie  v.  Munro,  27th 
February  1833,  118.  465 ;  Muir  v.  Chambers,  10th  July  1845,  7  D.  1009 ; 
Ramage,  27th  May  1828,  6  S.  853;  Jackson^  9th  Dec.  1825,  4  S.  292; 
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Craig,  23d  November  1841,  4  D.  64 ;  MUne'B  Trustees,  12th  November  1842,  May  20. 1868* 
6  D.  68 ;  the  Crown  v.  Muir,  2l8t  December  1829,  5  Deas  and  Anderson.  "^-^y"^ 

Monro,  contra*    This  is  a  mere  clerical  error.    The  surname  and  designation,  Mackenzie  w,^ 
^'Mackenzie,  late  innkeeper,  &c.,"  leaves  no  doubt  as  to  the  identity  of  who 
vras  meant.     The  cases  cited  were  cases  of  diligence  and  such  like,  where  a 
mistake  in  the  designation  is  material. 

The  Lord  President.  I  do  not  think  that  I  have  seen  an  objection  of 
this  kind  before  ;  but  I  think  it  is  one  which  may  be  corrected. 

Lord  Fullerton  concurred. 

Lord  Ivory.  I  think  it  is  impossible  not  to  discern  that  this  is  a  clerical 
error.  The  distinction  to  be  taken  is  this : — In  such  writs  as  are  grounds  of 
diligence,  or  the  commencement  of  process  on  which  decree  is  to  follow,  the 
designation  must  be  correct.  If  this  had  been  in  a  charge,  there  would  have 
been  good  grounds  for  the  objection,  and  it  would  have  been  fatal,  but  in  the 
charge,  Mackenzie  is  well  named,  and  it  is  only  in  the  course  of  the  proceed- 
ings  that  it  occurs.  There  an  error  is  less  material,  and  in  the  present  in- 
stance, I  think  it  may  be  corrected. 

Objection  repelled. 

Mackintosh  farther  objected  that  the  reclaiming  note  had  not  been  boxed 
within  ten  days  after  the  interlocutor  recl&dmed  against  had  been  pronounced. 
By  Id  and  14  Vict.  c.  36,  §  11,  all  interlocutors  except  judgments  on  the 
merits  and  decrees  in  absence  must  be  reclaimed  against  within  ten  days. 
The  Act  of  Sederunt  of  24th  Dec.  1838,  by  which  fourteen  days  were 
allowed,  and  which  applied  to  suspensions  for  reponing  as  in  the  present 
case,  must  be  held  to  be  over-ridden  by  ihid  13  and  14  Vict.  c.  36,  which  has 
been  held  to  regulate  sequestration  processes  as  being  bill  chamber  processes. 
This  being  a  case  therefore  to  be  regulated  by  that  statute,  and  the  reclaiming 
note  having  been  presented  after  ten  days,  such  note  is  incompetent ;  Amoldj 
11th  March  1852,  and  21st  March  1852  ;  ScoU  v.  Anstrutlier,  10  D.  732. 

Monro,  contra* 

The  Lord  President.  This  does  not  apply  to  an  interlocutor  passing  the 
note.     The  objection  must  therefore  be  repelled. 

Lords  Fullerton  and  Ivory  concurred. 

A.  Pearson  Scotland,  S.S.C.,  Agent  for  Charger  and  Reclaimer. 

Z.  Mackintosh,  S.S.C,  Suspender's  Agent.  (J.  S.  M.) 

HOLEHOUSE  r.  WALKER.  l^o.  192* 

lVi>oeg»^/Mtte9.— In  an  action  of  damages  brought  on  the  ground  that  a  chaige  of  for- 
gefy  against  the  pnnner  had  been  lodged  by  the  defender  with  the  procnrator-fiscal,  midt- 
cioaaly  and  without  probable  cause,  and  had  been  calumniously  circulated  by  him  through" 
out  the  country : — Held,  that  the  words  **  maliciously  and  without  probable  cause"  must 
be  inserted  in  the  issue  relative  to  the  information  lodged  with  the  fiscal,  but  not  in  any  of 
the  other  issues  relative  to  the  other  occasions  on  which  it  was  alleged  the  chaxge  was  re- 
peated. 

This  case,  which  was  an  action  of  damages  for  defamation,  came  before  the  1st  Bivlsioii. 
Court  for   the   adjustment  of  issues  on  the   report  of  the  Lord  Ordinary  May  21.  1859. 
(Anderson.)      The  nature  of  the  case  was  shortly  as  follows :  —  The  de-       '■nr^ 
fender  having  refused  to  make   delivery  to   the   pursuer  of  a  quantity  of  ^^^jj*^^^®  ^' 
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May  21.  T853.pats,  in  terms  of  an  alleged  agreement,  the  pursuer  raised  an  action,  conclud- 
^"^^'^^  ing  alternatively  for  implement  or  for  damages  for  breach  of  contracts 
Walker.  *  'thereafter  the  procurator-fiscal  wrote  to  the  piirBuer's  agent  that  information 
had  been  lodged  with  him  to  the  effect  that  the  piu-suer  had  forged  the  name 
of  the  defender  to  a  8ale«-note  of  oats,  and  had  used  the  forged  writing  in  sup- 
port of  the  action  of  implement  and  damages  raised  by  him,  and  that  a  war^ 
rant  had  been  obtained  for  his  apprehension.  After  investigation,  the  fiscal 
declined  to  take  any  proceedings  against  the  pursuer.  This  present  action 
was  raised  by  the  pursuer,  who  is  an  inn-keeper  at  Invergorden,  on  the  ground 
that  the  information  on  which  the  procurator-fiscal  thiis  acted  was  lodged  by 
the  defender  falsely,  maliciously,  and  without  probable  cause, — ^that  the  de- 
fender circulated  through  the  country  that  the  pursuer  had  forged  his  signa-- 
ture  to  the  sale-note  in  question,  and  in  a  letter  to  the  pursuer's  agent, 
besides  reiterating  the  charge,  had  insinuated  that  the  matter  had  been 
**  privately"  and  collusively  settled  between  the  pursuer  and  the  procurator - 
fiscal ;  and  that  the  calumnious  charge  had  injured  the  pursuer  most  seriously 
in  his  credit,  character,  and  feelings. 

The  following  issues  were  proposed : — 

Whether,  on  or  about  the  28th  day  of  November  1851,  within  or  near  the 
office  of  the  procurator-fiscal  for  the  eastern  district  of  Ross-shire,  or  within 
or  near  the  Sheriff-clerk's  office  there,  the  defender  did,  maliciously,  and  with- 
out probable  cause,  falsely  state  to  the  said  procurator-fiscal,  that  the  pursuer 
lad  forged  his;  the  defender's!  name,  or  did  sign  a  false  declaration  or  informa- 
tion to  that  effect,  and  did  thus  falsely  accuse  the  pursuer  of  the  crime  of  for- 
gery; in  consequence  of  which  the  pursuer  was  required  to  emit,  and  did 
emit,  a  declaration,  as  a  party  charged  with  the  said  crime,  to  the  loss,  in- 
jury, and  damage  of  the  pursuer  ? 

Whether,  on  or  about  the  24th  day  of  November  1851,  in  or  near  the 
office  of  the  Commercial  Bank  of  Scotland,  in  Invergordon,  and  in  presence 
and  hearing  of  Andrew  Munro,  bank,  agent  there,  and  of  Robert  Luff  Peploe, 
accountant  in  the  office  of  the  said  bank,  or  of  one  or  other  of  them,  the  de- 
fender  did  falsely  and  calumniously  say  and  assert  that  the  pursuer  had  forge.d 
his,  the  defender's  name,  or  did  use  or  utter  words  of  similar  import  and  effect, 
to  the  loss,  injury,  and  damage  of  the  pursuer  ? 

The  other  isMies  were  in  similar  terms,  but  adapted  to  the  occasions 
on  which  the  charge  of  forgery  was  alleged  to  have  been  made. 

Counter  issue  by  defender : — 

Whether  the  said  alleged  subscription  of  the  defender  is  not  his  genuine 
signature ;  and  the  defender  had  reasonable  cause  for  stating  that  the  alleged 
signature  had  been  forged  by  the  pursuer? 

Eraser^  for  pursuer.  The  defender  insists  upon  the  words  "maliciously 
and  without  probable  cause"  being  inserted  in  all  our  issues.  We  do  not 
object  to  this  so  far  as  the  case  relates  to  the  information  given  to  the  fiscal, 
but  in  the  other  issues  we  cannot  be  called  upon  to  insert  these  words,  find 
this  was  the  clear  opinion  of  the  Lord  Ordinary.  If  the  defender  wishes  a 
counter-issue  here  he  must  plead  the  Veritas  convkii  directly. 

Shand,  for  defender.  As  to  the  issu^  for  trying  the  point  <^  information 
lodged  with  the  fiscal,  pai'ties  are  at  on^.     As  to  the  other  issues,  we  nfiust 
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either  have  such  a  counter-issue  as  we  have  proposed,  or  it  must  be  distinctly  May  21. 1853* 
understood,  that  without  the  form  of  a  counter-issue,  we  are  to  have  the  full-      ^—y^ 
est  opportunity  of  bringing  out  in  evidence  the  whole  of  the  facts  and  circum-  ^^^.'J*®**^  ^' 
stances  of  the  case  as  pleaded  in  the  record* 

The  Lord  Pbesident.  Whatever  the  defender  has  averred  in  his  plead^ 
ingi  will  undoubtedly  be  admissible  at  the  trial.-  He  does  not  plead  the 
veriiaa^  and  he  does  not  need  to  do  so. .  He  says  the  signature  is  not  his,  and 
he  explains  how  the  pursuer  made  use  of  the  document  to  which  it  is 
appended.  Unquestionably  he  can  plead  the  whole  res  gesta.  After  the  case 
is  fully  disclosed  on  the  evidence,  the  Judge  will  direct  the  jury  whether  in 
the  whole  circumstances  the  pursuer  has  proved  a  relevant  and  proper  case 
of  defamation,  or  whether  the  defender  has  shewn  that  his  conduct  was  ex* 
cusable  and  justifiable. 

Issues  approved  of. 

Fraaer  moved  that  the  case  be  remitted  back  to  the  Lord  Ordinary,  that 
it  may  be  tried  during  the  session. 

Skandf  for  defender.  The  case  now  being  in  the  Inner  House,  it  will  fall 
to  be  tried  by  the  Lord  President  at  the  July  sittings.     In  the  other  Division,  y 

when  a  case  comes  in  by  report  in  this  way,  it  is  not  sent  back  to  the  Ordi- 
nary. 

Lord  President.  We  are  not  inclined  to  follow  the  rule  of  the  Second 
Division.  In  our  opinion,  such  a  course  might  frequently  give  a  defender, 
who  chooses  to  object  to  the  issue  in  the  Outer  House,  an  undue  advantage  in 
obtaining  delay. 

John  GaUetfy^  S.S.C,  Fursaer^s  Agent. 

L,  MackifUoshy  S.S.C.,  Defender's  Agent.  (J.  S.  M.) 


MAGISTRATES  OF  HAMILTON  v.  HARTS  TRUSTEES.  ^'®-  ^^3. 

G€a,IV^  cap.  120,  J<c.  is— Jucficaftcrv  Act—Beelaiming  Notes,— Beld,  that  It 
ii  not  iinperatiye  on  the  reclairoer's  agent  in  serving  the  reclaiming  note  to  accompany 
ii  with  a  full  copy  of  the  record. 

This  was  a  reclaiming  note,  to  the  competency  of  which  it  was  objected  by  ist  Diririos. 

.    Monro,  for  the  respondent,  that  six  copies  of  the  note  had  not  been  lodged  ^*y  ^1*  18^* 

with  the  respondents*  agent  in  conformity  with  the  Judicature  Act,  6  Creo.  i^ggij^y^^t^  ^ 

ly.  c  120,  sec.  18,  inasmuch, as  the  appendix  did  not  contain  a  copy  of  the  Hamilton  v. 

sommons ;  McDonald  v.  Taylor,  10th  Feb.  1844.     It  is  the  universal  under-  ^^'^  '^'^^^ 

standing  and  practice  of  agents  to  furnish  a  complete  copy  of  the  record,  and 

were  it    otherwise,    great    hardship  would  ensue.      See  also    Waddd  y. 

.CunninghcMi,  14th  Nov.  1850. 

\    Penney,  contrcu  .  The  procedure  is  regulated  by  Act  of  Sederunt  11th  July 

.1828,  sec.  77  ;  it  is  not  there  rendered  imperative  on  the  reclaimer's  agent  to 

-append  to  the  note  a  fuU  copy  of  the  record;  Roberts  v.  Roberts,  14th  Nov.. 

J83d,  Jurist 

The  Lord  President.  No  doubt  the  practice  very  properly  is  to  lodge 
six. full  copies  with  the  respondent's  agent ;  but  the  question  is,  is  the  neglect  so 
to  lodge  them  a  fatal  omission  f  It  doe&  not  appear  to  roe  that  it  is  so.  On 
the  contrary,  the  case  of  Roberts  is  a  case  directly  the  other  way. 
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May  21.  1858.     '^^  other  Judges  concurred. 
^^-i'^  Objection  repelled. 

HamiUon^.  ^  WoMur^gwon  and  Mack,  S.S.C.,  Reclaimera'  Agents. 

Hart's  Trus*'-  Ferguson  and  Stuari,  W.S.,  Respondents*  Agents.  (J.  S.  At.) 


tees. 


No.  194.  LAINQ  Ain>  SONS  v.  HAIN. 

'  Sale  2^  Auction-^Delivtry-^Personal  o&;ec£Km.-— Where  horses  were  sold  by  pnblic  anction 
without  stipulation  as  to  credit,  and  the  purchaser  allowed  two  dajs  to  elapse  vrithout 
tendering  the  price : — Heldj  that  the  seller,  who  had  never  parted  with  the  possession,  was 
entitled  on  the  third  day  to  resell  them  withont  commnnicalion  with  the  origiofll  pur- 
chaser or  judicial  authority ;  and  to  sue  the  original  purchaser  for  the  difference  in  the 
prices,  and  for  the  keep  of  the  horses  between  the  periods  of  sale  and  re-sale,  and  the  ex- 
penses of  the  re-sale  ;•— Qpintbn,  that  a  purchaser  at  a  public  auction  cannot  be  allowed  to 
plead  that  he  was  ignorant  of  the  articles  and  conditions  of  the  s^le. 

2d  Division.  The  Messrs  Laing,  pursuers,  hold  at  their  bazaar  a  public  auction  for  the  sale 
May  25. 1858.^^  horses  every  Wednesday.  At  one  of  these  auctions  on  24th  July  1 850,  the 
Z*^^^"*^  defender,  Hain,  who  was  unknown  to  the  pursuers,  purchased  three  horses 
v.^Hmn.  ^"*  **  ^^®  price  of  £55,  10s. ;  but,  as  he  was  unable  to  pay  for  them  on  the  spot, 
tfaej  were  retained  at  the  stables  attached  to  the  bazaar.  The  defender  never 
having  tendered  payment,  the  pursuers  privately  re-sold  one  of  the  horses  on  the 
27th  July,  and  the  other  two  at  their  auction  on  the  Wednesday  following,  at  a 
loss  of  £6,  5s.  For  this  sum,  together  with  the  expense  of  keep  till  the  re- 
spective periods  of  re*sale,  and  their  commission  and  charges  on  the  re-sal&s 
they  sued  Hain  before  the  Sheriff  of  Perthshire.  Besides  maintaining  the 
conclusions  of  their  action  on  the  ground,  that,  in  the  above  circumstances, 
the  defender  had  failed  to  implement  his  part  of  the  contract  "  after  reasonable 
delay  being  given,"  they  founded  on  certain  conditions  and  regulations  of  the 
sales  at  their  bazaar,  which,  they  alleged,  were  posted  up  in  the  most  con- 
spicuous places,  and  the  attention  of  intending  purchasers  called  to  them  at 
the  time  of  each  sale.  These  regulations  bear,  that  should  the  purchase 
money  not  be  made  good  within  twenty-four  hours,  the  exposers  are  at  liberty 
to  re-sell  the  lot  either  privately  or  by  auction,  and  that  without  giving  notice 
to  the  purchaser,  who,  in  such  case,  is  declared  to  be  debtor  for  any  difference 
or  loss  which  may  arise  out  of  the  non-fulfilment  of  the  bargain,  including 
commission  on  th6  re-Sale,  keep,  and  all  other  charges.  On  the  other  hand, 
Hain  professed  his  ignorance  of  the  existence  of  any  such  regulations,  and 
denied  the  averments  of  the  pursuers  on  this  point.  He  pleaded,  that  as  he 
was  able  and  willing  to  pay  for  the  horses,  the  seller  had  no  right  to  dispose 
of  them  without  his  consent  or  notice  to  him,  and  without  judicial  authority. 
Proof  having  been  led,  the  Sheriff-substitute  assoilzied  the  defender,  on  the 
ground  of  the  "  signal  failure  of  proof  of  any  publication  of  the  articles  founded 
on  by  the  pursuers."  But  the  Sheriff-depute  recalled  this  interlocutor,  support- 
ing the  pursuers'  more  general  ground  of  action.  He  ^*  finds  that  the  defender 
purchased  the  three  horses  at  the  prices  alleged  by  the  pursuers,  at  a  public  auc- 
tion, but  did  not  pay  for  them,  or  offer  payment  for  them,  at  the  time,  or  during 
the  next  three  days  :  Finds  it  not  proved  that  the  sale  was  on  credit :  •  .  . 
Finds  that  the  defender  was  informed  at  the  sale  that  payment  was  required, 
and  that  an  offer  of  security  was  not  sufficient,  but  that,  nevertheless,  the  defender 
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did  not  offer  pa3nBeiit ;  finds  that  tbe  hones  were,  afler  a  reasonable  idajy  m^  25. 1898. 
resold,  and  the  prices  obtained  duly  credited  in  the  accoant  produced ;  there-     .^"^TXv 
fore  finds,  in  point  of  law,  that  the  defender,  having  purchased  and  failed  to ,;,  q^q,     ^ 
pay  for  the  said  horses  after  reasonable  delay,  is  lialde  to  the  pursuers  in  the 
difference  between  the  prices  he  purchased  at  and  the  prices  subsequently 
obtained,  and  for  the  keep  of  the  horses  during  the  interval  between  the  sale 
and  re-sale,  and  the  expense  of  the  re-sale,''  d;c.   The  defender  having  advo- 
cated, the  Lord  Ordinary  reported  the  cause  under  the  Court  of  Session  Act. 

T,  Mackenzie^  for  the  advocator,  laying  aside  the  idea  of  there  being  any 
special  contract^  argued  that  a  seller  cannot,  without  judicial  warrant,  re-sell 
(  on  the  purchaser's  default ;  Oreaves  v.  Aahlm^  3  Camp.  426 ;  Martmdale  v. 

Smithy  1  Ad.  and  EIL,  389 ;  Bell  on  Sale,  109.  But,  supposing  him  to  have 
this  power,  it  would  operate  as  a  rescinding  of  the  contract ;  and  having 
taken  his  remedy  in  this  way  he  could  not  hold  the  original  contractor  re- 
sponsible for  the  difference  of  price  nomme  damnL 

Logcaiy  for  the  respondents^  was  not  heard. 

The  Lord  Jusucb-Clerk.  I  am  ready  to  affirm  the  Sheriff's  interlocutor 
txmpUciUr,  Though  it  has  been  put  together  so  as  to  avoid  this  question,  still 
I  am  of  opinion  that  no  one  who  has  gone  to  a  publie  auction  can  pretend  to 
ignorance  of  the  articles  and  conditions  of  the  sale,  about  which  it  is  his  duty 
to  inquire.    The  interlocutor  is  impregnable. 

LoBD  Wood.  The  interlocutor  of  tbe  Sheriff  states  quite  enough  for  the 
decision  of  the  case.  But  £  do  not  wish  it  to  be  understood  that  I  am  of 
opinion  that  it  is  necessary  to  prove  that  a  party  purchasing  at  an  auction  was 
made  aware  of  the  articles  and  conditions  of  the  sale.  He  must  be  held  to 
have  known  them. 

The  Convr  ^'  repels  the  reasons  of  advocation,  and  remit  dmpUciUr  to  the 
Sheriff;  find  the  advocator  liable  in  expenses,"  &c« 

John  Ross,  8.S.C.,  Advocator's  Agent. 

A,  J,  Napier^  W.S.,  Respondents*  Agent.  (J.  M.  M.) 

Note. — See  Maclean  v.  Dtmn,  4  Bingham,  722. 


LAUDER  V.  ORR,  DICK,  DREW,  and  Others.  jjo.  196. 

Sale — RaUwatf  Shar^a—Original  ABottee — Scnp-holders-^SegiBtraium  of  Sharts-^For* 
/eiture. — ^An  original  allottee  in  a  projected  railway  company  sold  his  shares  after  a  deposit 
had  been  paid  by  him.  The  holders  of  scrip  corresponding  to  these  shares  refused  to 
comply  with  a  notice  issued  by  the  directors  to  register,  and  the  shares  were  accordiDgly 
registered  in  namo  of  the  original  allottee.  Thereafter  an  Act  was  passed  dissolving  the 
company.  A  residue  of  the  deposit  money  remained  as  a  fiind  for  distribution : — Held, 
(Iiord  Fullerton  diss.)  that  in  a  question  between  tbe  original  allottee  and  tbe  purchasers 
and  holders  of  the  scrip,  the  former  was  not  entitled  to  claim  the  proportion  of  Uie  residue 
effeiring  to  such  shares,  and  that  the  scrip-holders  had  not  forfeited  dietr  right  to  them  and 
to  such  residue. 

The  East  Lothian  Central  Railwaj  Company  was  projected  in  1846.    Tbe  ^^  BiTtsion. 
pursuer  was  an  original  allottee  of  certain  shares  therein,  and  paid  a  deposit  ^«7  ^^*  ^^^^' 
of  L2  on  each  share.     In  January  1847  scrip  certificates  applicable  to  the      """^y^ 
respective  shares  were  issued.    These  certificates  passed  from  hand  to  hand,  ^^  ouiers.  ^ 
and  the  defenders  became  holders  thereof  to  the  number  of  4295.    Some 
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May  25. 1853.  portion  of  these  formed  part  of  the  shares  of  which  the  pursuer  was  allottee. 
v.i-Y'^*/  In  virtue  of  the  certificates  held  by  them  the  defenders  became  entitled,  in 
Lauder  v,  Orrthe  event  of  the  Act  being  passed,  to  be  registered  as  owners  of  the  shares  to 
and  Others,  ^^.^j^  ^^^  certificates  applied.  The  Act  passed  on  the  9th  July  1847* 
Thereafter,  on  29th  September,  the  first  statutory  meeting  was  held,  and  was 
attended  both  by  certain  original  allottees,  or,  as  they  were  termed,  share- 
holders^  and  by  certain  scrip-holders,  including  the  defenders.  A  motion 
having  been  made  for  continuing  the  directors  named  in  the  statute  for 
another  year,  an  amendment  was  moved  by  the  defender  Drew,  that  certain 
other  directors  should  be  elected.  The  meeting,  however,  adjourned  till 
14th  October,  when  an  objection  was  taken  to  the  right  of  the  scrip-holders 
to  vote,  and  the  amendment  proposed  by  Drew  at  the  former  meeting  was 
withdrawn,  the  chairman  having  agreed,  in  the  event  of  the  directors  being 
re-elected,  that  four  of  them  should  retire  from  office  previous  to  the  1st 
January  1848,  so  as  to  admit  of  the  election  of  tour  others  to  be  named  by 
Drew. 

In  December  1847,  by  order  of  the  directors,  intimation  was  made  to  the 
scrip-holders  to  send  in  their  scrip  for  registration.  The  defenders  presented 
twenty  certificates  each  for  registration,  but  no  more,  assigning  as  a  reason 
for  not  demanding  registration  of  all  their  certificates,  that  the  arrangement 
for  the  change  in  the  direction  had  not  been  carried  through,  and  that  they 
had  not  confidence  in  the  then  directors,  who  probably  might  make  calls  and 
proceed  with  the  formation  of  the  railway,  which  the  defenders  did  not  consider 
expedient  At  a  meeting  of  the  directors  held  on  the  1 1th  of  February  1848, 
a  notice  was  directed  to  be  made,  that  unless  the  scrip  certificates  were  sent 
in  for  registration  before  the  25th  of  that  month,  the  names  of  the  original 
allottees  would  be  entered  on  the  register  as  shareholders,  in  respect  that  it 
was  necessary  that  the  register  should  be  completed  before  the  second  statu- 
tory meeting  to  be  held  on  the  29th,  which  notice  was  accordingly  given. 
At  the  second  statutory  meeting  the  seal  was  affixed  to  the  register  of 
shareholders,  and  the  shares  for  which  the  defenders  had  not  transmitted 
the  certificates  for  registration  were  registered  in  the  names  of  the  ori- 
ginal allottees,  without  any  special  demand  being  made  by  them  for  such 
registration.  Against  this  Drew  protested,  on  the  ground  that  certain  scrip 
sent  in  for  registration  had  been  refused,  and  also  because  there  was  no  power 
by  the  Act  of  Parliament  to  exclude  the  scrip  at  any  time  offered  for  regis- 
tration, or  to  forfeit  the  same,  or  register  it  in  the  name  of  the  original  allot- 
tees against  the  will  of  the  scrip-holder.  He  abo  moved  that  certain  vacan- 
cies in  the  direction  should  be  filled  up,  but  an  amendment  was  carried,  to  the 
effect  that  the  present  directors  were  sufficient  to  conduct  the  afiairs  of  the 
company.  No  notice  had  been  given  of  any  intention  to  make  such  reduction 
of  the  number  of  directors  though  required  by  sec.  85  of  the  Companies 
Clauses  Consolidation  Act,  8  YicL,  cap.  17,  which  was  incorporated  with  the 
special  Act  of  the  company.  At  the  general  meeting  of  30th  August  1848 
the  seal  was  again  affixed  to  the  register,  under  protest  by  Drew,  and  another 
division  took  place  with  respect  to  the  filling  up  of  two  vacancies  in  the 
direction. 

!No  call  was  ever  made  on  the  shareholders ;  and  beyond  the  original  deposit 
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of  L.2  per  share,  no  sntn  was  paid  by  the  shareholders  in  respect  of  their  shares.  May  25.  1653. 
No  property  was  acquired  for  the  formation  of  the  line,  no  ground  was  broken  ^    ^"P^^"  ^ 
or  work  done  in  respect  of  the  formation,  and  it  was  ultimately  found  expedient  and  Others. 
to  abandon  the  undertaking.     At  a  special  general  meeting  held  on  the  13th 
December  1848,  called  for  the  purpose  of  considering  a  draft  bill  for  the  dis* 
solution  of  the  company,  it  was  moved  by  Drew  that  the  scrip-holders  should 
be  allowed  to  take  a  part  in  the  proceedings ;  but  this  motion  was  negatived, 
as  was  also  an  amendment  afterwards  made  by  him,  that  the  shareholders 
should  have  a  share  in  the  distribution  of  the  funds.     An  act  authorizing  the 
dissolution  of  the  company  was  passed  on  the  12th  of  July  1849,  and  the 
rights  both  of  shareholders  and  scrip-holders  were  thereby  reserved  entire, 
and  the  directors  were  required,  in  the  event  of  any  dispute  arising  with  re-* 
spect  to  any  shares,  to  pay  the  amount  into  a  chartered  bank. 

The  object  of  the  present  action  was  to  have  it  declared  that  the  pursuer, 
as  the  sole  registered  owner  of  certain  shares,  either  as  original  allottee,  or  as 
transferee  for  the  purpose  of  this  action  from  certain  other  shareholders  re- 
gistered at  the  time  of  transference,  and  which  shares  are  numbered  in  respect 
of  the  same  number  of  original  shares  specified  in  the  scrip  certificates  held 
by  the  defenders,  was  the  sole  true  owner  thereof,  and  that  the  defenders 
were  not  entitled  to  any  portion  of  the  money  efieiring  to  the  sud  shares,  and 
arising  from  the  said  original  deposit  of  L.2  per  share,  of  which  there  remains 
over,  after  defraying  all  expenses,  the  sum  of  L.1,  10s.  per  share.  It  was 
not  alleged  by  the  pursuer  that  any  of  the  shares  held  by  him  as  original 
allottee,  or  afterwards  acquired  by  him,  were  so  held  or  acquired,  either  by 
himself  or  his  authors,  in  ignorance  of  the  scrip  appertaining  thereto  being 
held  by  the  defenders.  His  plea  was,  that  in  respect  of  the  registration  and 
legal  responsibilities  thereby  attaching  to  the  registered  owner,  and  in  respect 
of  the  circumstances  in  which  the  defenders  objected  to  the  registration  of 
their  names,  he  was  entitled  to  the  money  remaining  over  efieiring  to  the  said 
shares,  and  that  the  defenders,  in  consequence  of  their  conduct,  have  forfeited 
their  right  thereto. 

Defences  having  been  lodged,  the  Lord  Ordinary  (Robertson)  ^'  Finds  in 
point  of  law,  that  the  said  plea  is  not  well  founded  ;  that  nothing  was  done  by 
the  defenders  whereby  they  forfeited  their  right  to  the  residue  of  the  deposit  on 
the  shares  efifeiring  to  the  scrip  certificates  held  by  them ;  and  that  it  would 
be  inconsistent  with  equity  and  justice  to  hold  that  the  pursuer,  or  those  in 
whose  right  he  asserts  himself  to  be  as  registered  owner,  and  who  have 
already  received  the  price  of  their  shares  ft'om  the  scrip-holders,  should  also 
draw  the  sums  of  deposit  efieiring  to  those  shares  in  the  concern  which  is 
now  abandoned ;  and  therefore  sustains  the  defences,  assoilzies  the  defenders, 
and  decerns :  Finds  the  pursuer  liable  in  expenses,"  &c. 

In  a  note  his  Lordship  stated,  1 .  "  Where  a  scrip-holder  of  shares  hi  a  rail- 
way company  neglects  or  refuses  to  register  his  shares,  it  becomes  absolutely 
necessar}',  in  order  to  carry  on  the  concern  and  to  impose  calls,  to  place  on 
the  register  the  name  of  the  original  allottee  who  had  signed  the  Parliamentary 
contract,  and  is  thus  primarily  liable  in  the  consequences.  As  scrip  certifi- 
cates are  taken  in  fiivour  of  the  bearer,  and  pass  from  hand  to  hand  like  bank- 
notes, there  aie  no  means  of  ascertaining  who  m«y  happen  to  be  possessed 
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May  25. 1858.  of  them  at  any  particular  time,  even  if  the  holders  could  be  compelled,  as  in 
^^-^Y^^      A  question  with  the  seller  of  the  sharesi  to  have  these  shares  entered  in  the 

^"'Trf^'''  ^"^^8*®^  ^^  *^®*^  ^^"^  names.  In  the  case  of  Jackson  v.  Cocker,  11th  March 
1841,  2  Bailwaj  Cases,  p.  868,  it  appears  to  have  been  held  that  the  vendor 
of  scrip  has  no  such  remedy  against  the  holder.  It  was  there  observed  bj 
the  Master  of  the  Bolls  that  the  sale  of  such  certificates  is  not  properly  a 
purchase  of  shares  as  in  an  existing  concern.  He  sajs,  <  the  wIk^  argument, 
as  I  collect  it,  is  really  this :  That  having  possessed  himself  of  this  certafioate, 
he  must  be  understood  by  law  to  have  taken  with  it  an  obligation  to  do  all 
those  things  by  which  he  may  constitute  himself  a  proprietor,  by  which  he 
shall  be  bound  to  indemnify  the  party  from  whom  he  received  the  certificate 
from  all  farther  liabilities,  and  also  from  past  liabilities.  Now,  then,  I  come 
to  the  real  question :  whether,  upon  a  transaction  of  this  nature,  the  Court 
wiU  raise  such  a  special  contract  as  I  have  just  mentioned  ?  Ihave  listened  in 
vain  for  any  satisfiEustory  reason  to  convince  me  that  there  is  such  an  implied  con- 
tract in  thb  case.  What  the  plaintiff  does  is  this :  he  gets  a  certificate,  by 
which  he  is  told  that  if  he  does  certain  things  he  will  be  proprietor.  That  is 
the  only  natural  construction  which  I  can  give  to  it.  It  is  eaqpressed  with 
great  ambiguity — ^I  should  rather  expect  with  studied  ambigui^ — ^telliug  him 
in  effect  that  if  he  signs  the  Parliamentary  contract,  and  executes  the  sub- 
scribers' agreement,  and  provided  the  Act  of  Parliament  passes,  then  under 
these  circumstances  he  will  become  a  proprietor.  All  those  things  must 
concur  before  he  can  become  a  proprietor.'  But  whether  this  be  consistent 
with  the  decision  in  the  case  of  BeckUl,  to  be  afterwards  noticed,  may  be 
doubted.  When  a  vendee  refuses  to  register,  and  profits  are  made  of  the 
concern  arising  from  subsequent  calls  to  which  he  did  not  contribute,  and  from 
the  general  prosperity  of  the  concern,  although  he  may  not  be  entitled  to 
claim  such  profits,  this  seems  by  no  means  decisive  of  the  present  question. 

''  2.  When  the  original  allottee  has  been  registered  against  his  will,  the 
party  to  whom  he  sold  the  scrip  having  neglected  to  do  so,  and  not  having 
been  found,  or  refusing  to  be  registered  when  found,  and  the  registered  (and  a» 
in  a  question  with  the  public,  the  legal)  owner  concealing  the  fiict  of  the  pre- 
vious sale  of  his  scrip,  sells  his  registered  shares  to  a  third  party  purchasings 
bonafickj  on  the  faith  of  the  register,  such  purchaser  may  not  be  exposed  ta 
any  latent  equity  existing  in  fi&vour  of  the  scrip-holder.  He  may  be  in  a 
situation  similar  to  that  of  the  purchaser  of  heritable  property  dealing  on  the 
faith  of  the  record,  and  ignorant  of  a  latent  back-bond  or  previous  dispoution 
granted  by  his  author.  But  it  was  not  maintained  that  any  such  question 
arises  here.  The  present  pursuer  was  himself  an  original  allottee  of  some  of 
the  shares  in  dispute,  and  knew  that  he  had  parted  with  the  scrip  denoting 
these  shares  and  put  the  price  in  his  pocket,  (whether  with  a  premium  or 
not  is  not  very  material  to  the  question),  and  thoae  for  whom  he  holds  in  trust 
also  knew  that  there  were  holders  of  scrip  claiming  the  very  shares  they 
bought  from  the  apparent  owner :  in  other  words,  entered  into  the  specula- 
tion of  taking  the  registered  shares,  knowing  fully  that  the  defenders  held 
the  scrip,  and  thus  they  became  the  mere  purchasers  of  a  law-suit  They  are 
therefore  in  no  better  situation  than  the  original  allottee,  in  so  far  as  any 
latent  equity  may  be  pleadable  against  him.    •     .    . 
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"  3.  There  certainly  may  exist  latent  equities  between  a  registered  allottee  May  25.  I8r»3. 
who  has  been  placed  on  the  register  after  haying  parted  with  his  scrip  and  ^^-^v^-" 
received  the  price  thereof,  and  the  scrip-holder  who  has  not  come  forward.  Lander  v.  On 
Take  the  case  of  the  scrip-holder  accidentally  foiling  to  register,  or  being  non^^ 
vdUns  agere,  and  of  the  allottee  getting  his  name  registered  at  the  first  meet- 
ing behind  the  back  of  the  scrip-holder,  and  to  his  prejudice,  and  with  the 
view  of  making  a  second  sale  of  the  same  article,  it  seems  hardly  possible  to 
maintain  that  he  would  not  be  liable  in  such  a  case,  at  leaAt  in  reimbursement 
of  the  price  paid  for  the  scrip  so  far  as  realised.  The  matter  of  premium  may 
be  thrown  out  of  view  as  not  bearing  on  the  present  question.  The  mere 
circumstance  of  the  allottee  getting  his  name  on  the  register,  or  being  placed 
there  even  against  his  wiU,  in  absence  of  the  unknown  scrip-holder,  could 
never  extinguish  all  latent  equities  by  such  scrip-holder  as  against  him.  The 
case  of  Beckittv.Billboraugh^  February  1850,  Jurist,  v.  14,  part  I.,  page  288, 
goes  a  great  deal  further  than  this.  There  a  scrip-holder  neglected  to  send  in 
his  scrip,  not  having  seen,  as  he  stated,  the  notices  requiring  this  to  be  done. 
The  company,  in  consequence,  registered  the  original  allottee,  who  paid  a 
call,  and  having  obtained  the  sealed  certificate  of  ownership,  afterwards  sold 
the  shares  at  1 8s.  per  share  over  and  above  the  call,  being  unable  to  find  the 
scrip-holder.  It  was  held  ^  in  a  suit  ailerwards  brought  by  the  scrip-holder, 
that  the  allottee  was  a  trustee  of  the  proceeds  of  the  shares  for  the  plaintifiT, 
and  liable  as  such  to  account'  It  was  in  this  case  strongly  contended  that 
the  plaintifiT  had  occasioned  the  whole  difficulty  by  his  own  laches,  and  that  he 
had  no  title  to  equitable  relief.  But '  Sir  James  Wigram,  V.  C.,  after  stat- 
ing the  facts  of  the  case,  said  he  was  of  opinion,  that  if  the  shares  in  question 
had  not  been  sold  by  the  defendant,  but  had  remained  standing  in  hia  name 
in  the  company's  books,  the  plaintiff  would  have  been  entitled  to  a  decree 
obliging  the  defendant  to  transfer  the  shares  to  the  plaintiff,  and  that  being  so, 
bethought  the  Court  had  jurisdiction  to  compel  the  defendant  to  account  for 
the  purchase-money  realised  by  the  sale.' 

'^  4.  It  was  contended,  however,  that  in  the  present  case  the  registration  had 
not  taken  place,  either  owing  to  the  mere  failure  of  the  defenders  to  come 
forward,  or  from  their  ignorance  of  the  requisition  to  register,  but,  on  the  con- 
trary, it  was  said  that,  in  the  full  knowledge  of  that  requisition,  and  with  the 
view  of  avoiding  risk,  the  positive  refusal  to  register  purposely  occurred.  The 
defenders  declined,  it  was  said,  to  encounter  the  danger,  and  yet,  when  it  was 
past,  they  insist  on  the  value  of  the  shares  of  which  they,  by  their  wrongful 
conduct,  compelled  the  pursuer  or  his  constituents  to  become  the  registered 
owners,  and  to  incur  all  the  liabilities  attachable  to  that  character. 

**  But,  l8tj  even  in  this  view  of  the  case,  it  may  be  very  much  doubted 
whether  such  a  general  principle  of  equity  as  that  contended  for  by  the  pur- 
suer could  carry  him  through.  There  is  no  question  here  as  to  the  profits 
realized  on  the  deposit  or  share.  The  defenders  are  not  demanding  any 
gain.  They  are  seeking  mere  indemnity.  Nor  are  they  asking  the  pursuer 
or  his  constituents  to  suffer  any  loss.  They  are  merely  requiring,  as  in  an 
equitable  adjustment  between  vendor  and  vendee,  that  the  seller  shall  not 
pocket  the  price  twice  over.  A  share  on  which  a  deposit  of  L.2  was  made 
having  been  sold  and  paid  for,  and  the  concern  having  broken  up,  L.1,  10s. 
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May  25. 1858.  of  that  share  remains.     Shall  that  sum  go  to  the  purchaser,  who  has  paid  the 
^--Y^-'      price,  or  be  drawn  by  the  seller,  who  has  already  received  that  price  t    That 

^"h*^?  K*'*  ^"^^  ^^®  *"^®  question  of  equity  between  the  parties,  and  nothing  connected 
with  profit  or  loss  on  the  share  or  deposit  seems  to  affect,  directly  or  indi- 
rectly, the  solution  of  such  a  question.  Even  if  the  pursuer  could  say  that  by 
his  undertaking  the  risk,  which  the  scrip-holder  wrongfully  refused  to  do,  the 
share  or  its  value  was  saved  from  utter  wreck,  this  could  only  entitle  him  to 
a  claim  of  salvage  or  commission,  but  surely  could  not  transfer  to  him  the 
equitable  right  to  the  commodity  he  had  sold,  or  the  whole  amount  saved,-—* 
in  other  words,  the  whole  amount  of  what  remained  over  of  that  for  which  he 
had  ah'eady  been  paid. 

^*  2dj  The  defenders  never  intended  to  forfeit  their  claim  on  the  scrip. 
There  is  no  forfeiture  enacted  under  any  of  the  statutes,  of  the  equitable 
right  of  the  scrip-holder  as  against  the  seller  of  the  scrip,  in  the  event  of  the 
former  being  registered  on  the  failure  of  the  latter  to  do  so,  whatever  position 
such  scrip-holder  so  refusing  may  hold  as  in  a  question  with  the  company  or 
with  the  public.  The  defenders  in  this  case  constantly  claimed  on  their  scrip 
at  all  the  meetings  of  the  company,  and  whether  they  were  right  or  wrong  in 
their  refusal  to  be  registered  at  the  time,  no  vendors  of  the  scrip  to  them 
could  have  imagined  that  they  were  giving  up  their  claim,  or  did  anything  on 
the  faith  of  such  abandonment  It  is  said  that  they  would  not  undertake  the 
risk  of  the  concern  going  on.  But  it  appears  very  clear  that  the  directors 
had  undertaken  to  allow  four  gentlemen  of  their  nomination  to  be  placed  in 
the  direction,  and  that  this  was  not  done.  Whether  the  repudiation  of  that 
arrangement  legally  justified  the  defenders  in  refusing  to  register,  may  per* 
haps  be  doubted.  But  the  question  of  equity  as  to  the  distribution  of  what 
remains  over  is  not  affected  by  that  matter ;  for  nothing  was  done  by  the  pur- 
suer on  the  faith  of  any  presumed  forfeiture  by  the  defenders,  and  in  place  of 
an  express  forfeiture  on  their  part  there  was  a  continued  assertion  of  right. 

"  Zdy  And  lastly  on  this  head.  There  truly  was  no  risk  incurred  by  the 
pursuer,  and  just  as  little  avoided  by  the  defenders.  The  whole  concern,  if 
not  a  bubble  scheme  at  first,  plainly  was  one  which  at  a  very  early  period 
shewed  strong  symptoms  of  never  being  carried  into  effect.  The  straggle  be- 
tween the  parties  was  at  last  who  should  have  the  remains  of  the  deposited 
money,  and  indeed  this  was  the  only  substantial  question  which  seems  to  have 
occurred  in  the  history  of  this  railway.  All  the  squabbling  about  the  nomi- 
nation of  directors,  and  the  right  of  scrip-holders  to  vote,  seems  to  have  been 
subordinate  to  the  question  of  the  division  of  the  spoil.  The  new  purchasers 
of  the  regisiered  stock,  not  original  allottees,  bought  their  chance  of  getting  a 
share  of  the  deposit.  The  scrip-holders  continued  to  assert  their  right  to  such 
share.  The  concern  never  was  set  agoing,  nor  any  land  acquired  for  its  for- 
mation. The  railway  never  existed  but  upon  paper.  ...  It  humbly 
appears  to  the  Lord  Ordinary  that  injustice  would  have  been  done  had  the 
door  been  closed  against  the  latent  equities  of  the  scrip-holder.  These  equi- 
ties have  not  to  be  carried  through  by  a  difficult  and  intricate  path,  as  against 
shareholders  who  have  paid  up  calls  and  incurred  liabilities  touching  an  estab- 
lished railway,  or  where  calculations  of  profit  and  loss  are  necessary,  far  less 
against  bona  fide  transferees  ignorant  of  the  sale.     On  the  contrary,  the  claim 
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is  preferred  directly  as  between  ibe  vendor  and  vendee  of  the  scrip  upon  the  May  25. 1858. 

balance  of  the  deposited  money  in  a  concern  which  proved  abortive."  Lauder  v.  Orr 

TJie  pursuer  reclaimed,  for  whom, —  and  Others. 

Pattiscmj  and  Neaves,  referred  to  Prendergast^  18  Law  Journal,  Chancery 
Reports,  p.  268  ;  Bon  v.  EaH  Lothian  Central  BaUway  Co,^  13th  June  1848 ; 
Eatt  LotMan  Central  Raxlwag  Co.  v.  PefferSy  20th  June  1849. 
^  E,  S.  Gordon  J  and  Dean  of  Faculty,  for  respondents. 

'The  Lord  Pbesident.  The  progress  of  joint  stock  companies,  and  especi- 
ally of  railway  companies,  has  given  rise  to  new  kinds  of  property — ^new 
relations  of  parties — ^new  rights  and  liabilities — ^and  consequently  new  ques- 
tions, some  of  which  are  difficult  of  explication.  The  present  is  such  a  ques- 
tion. 

The  circumstances  that  appear  to  be  of  importance  are  these : — Ist,  That 
at  the  proper  period  for  making  up  the  register  of  shareholders  in  terms  of 
the  Act  of  Parliament,  the  defenders  failed  to  bring  forward  their  scrip  and 
get  thenaselves  registered  as  shareholders,  although  called  upon  by  advertise- 
ment and  otherwise  to  do  so,  under  certification  that  unless  they  came  for- 
ward they  would  be  foreclosed.  2d,  That  by  this  conduct  on  the  part  of  the 
defenders,  the  pursuer,  althoagh  he  had  sold  his  scrip,  was  as  an  original 
allottee  liable  to  have  his  name  inserted  in  the  register  as  a  shareholder,  and 
that  he  was  registered  accordingly,  and  being  thus  forced  into  the  position  of 
a  registered  shareholder  was  subject  to  all  the  liabilities  of  a  shareholder ; 
while  the  defenders  by  lying  out  unregistered  were  not  subject  to  any  such 
liabilities,  and  must  be  held  to  have  abandoned  or  lost  their  position  as  share- 
holders. 3d,  It  is  said  that  the  relative  rights  and  liabilities  of  the  original 
allottees  and  the  scrip-holders  were  brought  to  the  test  of  actual  decision  in 
the  process  of  suspension  at  the  instance  of  Mr  Ross,  and  a  process  of  dedara- 
.tor  against  him  in  1848-9.  In  regard  to  these  cases,  however,  I  must  say 
I  that  while  I  perfectly  concur  in  the  decisions  there  pronounced,  it  does  not 

appear  to  me  that  the  decision  in  either  of  them  is  of  much  importance  with 
reference  to  the  present  case.  In  the  suspension  case,  Mr  Ross,  the  scrip- 
holder,  while  he  would  not  himself  come  forward  to  be  registered,  called  upon 
the  Court  to  interpose  to  prevent  the  company  from  putting  the  allottees  into 
the  position  of  registered  partners — that  is,  to  strangle  the  infant  company. 
Again,  in  the  declarator  no  appearance  was  made  for  the  scrip-holder,  the 
litigation  was  entirely  between  the  company  and  the  allottees,  who  wished  to 
shake  themselves  free  of  their  obligations  to  the  company.  Their  rights  or 
liabilities  as  in  a  question  with  the  scrip-holder  were  not  decided,  but  were 
expressly  reserved.  I  therefore  do  not  think  that  these  cases  have  much 
bearing  on  the  present  case.  But  the  other  considerations  which  I  have  re- 
ferred to  appear  to  constitute  the  strength  of  the  pursuer's  case.  In  consider- 
ing that  case,  it  must  be  remembered  that  the  contract  or  conditions,  expressed 
or  implied,  between  the  pursuer  and  his  associates  by  reason  of  his  becoming 
an  allottee  of  shares  is  one  thmg :  That  the  contract  or  conditions,  express  or 
implied,  between  the  pursuer  and  the  defenders  by  reason  of  his  transferring 
to  them  his  scrip  is  a  different  thing :  That  the  rights  which  the  defenders 
acquired  as  against  the  company  by  reason  of  their  becoming  holders  of  that 
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Mftj  25.  1853.  scrip  is  a  tliird  thing :  What  liabilities  they  thereby  incurred  to  the  compaajr 
"^^       or  whether  they  incurred  any  liabilities  to  the  company,  is  a  fourth  thing,  and 

^'*d  Otii"  ^"  which  it  is  fortunately  not  necessary  for  us  now  to  decide.  There  is  no  ques- 
tion here  between  any  party  and  the  company.  The  question  is  entirely  be- 
tween the  pursuer,  the  seller  of  the  scrip,  and  the  defenders,  the  purchasers 
of  it  from  him.  As  between  these  parties  I  have  not  been  able  to  see  any 
sufficient  ground  in  law,  either  statute  law  or  common  law,  for  holding  that 
the  defenders  by  failing  to  come  forward  and  assume  the  character  of  registered 
shareholders  at  what  is  called  the  proper  time,  forfeited  in  favour  of  the  pur- 
suer all  the  rights  they  acquired  against  him  as  purchaser  of  his  scrip.  There 
is  no  such  foHTeiture  or  consequence  declared  in  any  of  the  statutes.'  The 
company  had  no  power  to  create  such  a  forfeiture — neither  had  the  pursuer. 
The  defenders  may  have  lost  the  opportunity  of  getting  themselves  registered 
de  piano  in  virtue  of  their  scrip  certificates,  and  it  may  have  become  neces- 
sary for  them  to  complete  their  title  or  to  vindicate  their  rights  in  another  form 
than  merely  calling  on  the  company  to  register  them.  The  pursuer  may  have 
been  placed  in  a  position  which  entitled  or  compelled  him  to  go  upon  the 
register,  from  whence  be  could  not  be  displaced  or  relieved  except  by  the 
statutory  form  of  transfer.  But  the  rights  and  remedies  of  the  defenders 
against  the  pursuer  at  common  law  were  not  thereby  totally  excluded  or  ex- 
tinguished. They  could  still  have  enforced  their  rights  against  him  and  have 
compelled  him  to  give  full  implement  of  his  contract  so  as  to  be  effectual — 
they  on  the  other  hand  relieving  him  from  all  the  consequences,  if  any,  re- 
sulting from  their  remissness.  It  may  or  may  not  be  possible  that  in  con- 
sequence of  the  remissness  or  wilful  abstinence  of  the  scrip-holder,  a  caso 
might  arise  of  such  embarrassment  and  complication  as  to  render  it  impos- 
sible to  give  effect  to  his  tardy  demands  without  inflicting  grievous  loss  or 
injury  on  the  original  allottee.  1  do  not  know  whether  such  a  case  could 
arise.  But  that  is  not  the  position  of  the  present  parties.  Their  position  is 
simple  and  easy  of  explication  without  doing  injustice  to  either  of  them.  It 
is  free  from  all  embarrassment  as  to  the  rights  of  the  company — or  as  to  the 
making  of  transfers— or  the  substituting  of  one  party  for  another  on  the  re- 
gister. Neither  is  there  any  question  as  to  calls  paid  or  as  to  profits  or  funds 
created  by  the  enterprise  or  risk  or  credit  of  the  pursuer.  The  fund  in  ques- 
tion is  part  of  the  identical  fund  which  existed  when  the  pursuer  sold  his  scrip 
to  the  defenders,  and  which  by  that  sale  he  made  over  to  them  to  the  extent  of 
his  interest  in  it.  Having  received  the  price  from  them  he  cannot  insist  on 
retaining  the  subject  to  their  prejudice,  and  also  retaining  the  price,  unless 
it  could  be  shewn  that  they  had  forfeited  in  his  favour  the  right  which  they 
once  had.  That  has  not  been  shewn  on  any  ground,  of  law  or  equity  satis- 
factory to  my  mind.     I  am  therefore  for  adhering. 

Lord  Fullerton.  This  is  a  very  peculiar  case,  and  I  have  foimd  great 
difficulty  indeed  in  arriving  at  the  conclusion  sanctioned  by  the  interlocutor 
of  the  Lord  Ordinary.  On  a  fiill  consideration  of  the  question,  it  rather  ap- 
pears to  me  that  the  claim  of  the  pursuer  ought  to  be  sustained.  But  the 
determination  of  the  point  in  dispute  requires  a  very  careful  consideration  of 
the  rather  unusual  competition  which  has  arisen  between  these  parties.  The 
principles  with  which  we  have  to  deal  in  determining  this  case  are  of  a  two- 
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fold  kind.     The  nature  of  the  case  depends  to  a  certain  extent  on  the  stattites  May  25.  1853. 
referred  to ;  but  the  special  relative  situation  of  the  parties  is  one  unprovided      ^«^v^^ 
for  by  the  statutes,  so  that  their  respective  rights  and  obligations  must  be  ex-  Lauder  v.  Orr 
tricated  by  the  rules  of  common  law.     There  is  no  doubt,  that  according  to  *"^  Others, 
the  letter  of  the  statutes  applicable  to  the  case,  the  pursuer,  as  holding  right 
under  the  register  of  the  company,  to  the  whole  shares  of  the  concern  forming 
the  subject  of  dispute,  is  the  only  party  entitled  to  claim  the  proportion  of  the 
subscribed  sums  applicable  to  these  shares,  and  that  the  defenders  though  scrip- 
holders,  being  scrip-holders  unregistered,  have  no  such  right     The  ^tuation 
of  these  scrip-holders  is  an  anomalous  one.     They  are  transferees  of  the  rights 
and  obligations  of  the  partnership,  by  transactions  entered  into  before  the 
passing  of  the  Act  embodying  the  company.   Those  transactions  are  vouched  by 
what  are  called  scrip  certificates,  which  however,  do  not  of  themselves  render  the 
holders  partners  of  the  company;  they  are  blank,  and  do  not  in  any  way  identify 
the  holders,  and  they  operate  merely  by  conferring  a  right  on  them  to  take  the 
proper  steps  for  vestuig  themselves  with  that  character.     That  can  be  done  only 
by  presenting  the  scrip  certificate  in  the  proper  quarter,  and  getting  the  scrip- 
holder's  name  for  the  time  entered  in  the  register  of  shareholders.    In  the  mean- 
time however,  these  certificates  pass  from  hand  to  hand,  and  the  right  of  partner- 
ship under  them  is  properly  vested  only  by  the  being  entered  in  the  register. 

In  discussing  the  question,  the  defenders  are  naturally  inclined  to  take  a 
very  simple,  and  what  is,  at  first  sight,  a  plausible  view  of  the  relative  situa- 
tion of  parties.     It  is  said,  that  though  the  original  allottees  or  subscribers 
advanced  the  deposit  of  L.2  per  share,  they  must  be  held  to  have  been  fully 
reimbursed  by  the  price  at  which  they  parted  with  their  shares  to  the  scrip- 
holders  ;  azid  that  these  scrip-holders,  now  represented  by  the  defenders,  hav- 
ing paid  that  price,  are  entitled,  in  equity  as  well  as  law,  to  exclude  the  origi- 
nal allottees  from  all  participation  in  the  outstanding  balance  of  the  deposits. 
But  this  is  a  very  coarse  and  superficial  view  of  the  facts  of  the  case.     It  is 
true  the  deposits  were  made  by  the  original  allottees,  but  the  remaining 
part  of  the  above  statement  is  entirely  arbitrary.     In  the  first  place,  it  may 
be  true,  that  the  allottees  on  selling  their  shares,  got  a  price,  which,  in  the 
circumstances,  they  considered  it  prudent  to  take.     But  whether  that  was 
enough  to  reimburse  them  for  the  amount  of  the  deposits  is  a  matter  in  which 
we  are  entirely  in  the  dark.    We  know  nothing,  and  have  no  means  of  know- 
ing the  terms  on  which  these  original  allottees  sold.     But  secondly,  the  prices, 
whether  equivalent  to  the  reimbursement  of  the  original  deposits  or  not,  were 
certainly  not  paid  by  the  defenders.     It  is  no  where  said  in  the  record  that 
these  defenders  dealt  directly  with  the  pursuer  in  acquiring  the  scrip,  or  who 
the  parties  were  with  whom  they  did  deal.     The  record  is  equally  a  blank  in 
another  matter  of  equal  importance  according  to  this  view : — viz.,  the  price 
actually  paid  by  these  scrip-holders,  the  defenders  in  the  present  action. 
They  no  doubt  state  that  they  purchased  these  scrip  certificates  or  shares  for 
greatly  more  than  their  value.     But  if  anything  is  to  be  rested  on  the  price 
actually  paid  by  the  defenders,  this  vague  statement  is  evidently  inadmissible. 
They  must  mention  what  they  did  pay ;  and  besides,  they  must  specify  to 
whom  they  paid  it.     If  they  did  not  pay  it  to  the  pursuer,  or  to  any  one  from 
whom  the  pursuer  could  take  benefit,  the  fact  of  payment  can  raise  no  ground 
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May  26. 1868.  in  equity  affecting  the  rights  of  the  pureaer  in  the  present  action.    It  does  not 
^'^^''^      then  appear  to  me  that  we  can  reach  any  very  satLs&ctory  conclusion  by  this 

imd^Othere?"  B^°"^*ry  mode  of  dealing  with  the  case. 

On  the  contrary,  I  think  we  must  look  narrowly  into  the  facts  of  the  case, 
and  the  relative  situation  of  the  parties  thence  arising,  and  by  them  and  them 
alone  the  present  question  must  be  decided.  The  original  allottees  now  re- 
presented by  the  present  pursuer,  no  doubt  agreed  to  part  with  their  shares ; 
which,  by  transmission  in  the  form  of  scrip  certificates,  have  come  into  the 
persons  of  the  defenders.  But  what  is  the  situation  of  these  scrip-holders  ? 
They  are  not  partners,  have  no  rights  in  the  company  stock  till  they  are 
registered,  and  the  effect  of  their  being  registered  is  the  complete  substi- 
tution of  them  for  their  predecessors,  and  the  complete  relief  of  these  pre- 
decessors from  all  claims  and  liabilities  on  behalf  of  the  company.  When 
a  party  then  acquires  right  to  a  scrip  certificate,  it  appears  to  me  to  be  en- 
tirely a  mistake  to  state  that  the  only  consideration  he  undertakes  is  the  payr 
ment  of  the  price  to  the  party  from  whom  he  acquires  the  blank  certificate. 
On  the  contrary,  there  is  another  and  most  important  consideration  available 
to  the  original  allottee,  viz.,  the  obligation  to  relieve  that  original  allottee,  by 
producing  his  certificate  for  registration,  when  that  is  called  for  in  proper 
form.  The  subject  which  he  acquires  is  a  share  of  a  partnership,  with  all  its 
benefits,  no  doubt,  on  the  one  side,  but  with  all  its  liabilities  on  the  other ; 
and  if  he  absolutely  repudiates  that  consideration,  and  refuses  to  relieve  the 
the  original  allottee,  and  if  that  original  allottee  (after  due  tender  to  the  scrip- 
holder)  is  forced  by  the  company  to  incur  all  the  company  liabilities,  by  regis- 
tering in  his  own  name,  I  think  that  the  original  allottee  is  fairly  entitled, 
according  to  the  ordinary  rules  of  the  common  law,  to  hold  the  rights  of  the 
scrip-holder  at  an  end.  Now,  these  are  the  circumstances  in  which  the  parties 
have  been  relatively  placed  by  the  proceedings  which  took  place  in  1848  and 
1849. 

The  notice  to  register  scrip  not  having  been  attended  to,  and  these  scrip-holders 
positively  refusing  to  produce  their  certificates,  and  to  register,  and  that  upon  the 
ground,  openly  stated,  of  the  risk  which  they  might  thence  incur,  the  shares  were 
registered  in  the  names  of  the  original  allottees.  What  is  more,  the  legality  of 
these  proceedings  was  confirmed  by  the  judgments  of  the  Coiurt  in  the  action  of 
declarator,  in  which  both  the  present  pursuer,  as  original  allottee,  and  Mr 
Bethune  Ross,  as  a  scrip-holder,  were  called ;  the  judgment  being,  Ist^  That 
the  original  allottees  were  bound,  both  by  the  agreement  and  the  statute  after- 
wards passed,  to  register  the  shares  for  which  they  had  obtained  scrip  certifi- 
cates ;  and,  2d,  That  Bethune  Ross,  a  party  into  whose  hands  scrip  certificates 
had  come,  was  not  entitled  now  to  insist  on  registration  in  his  own  name,  or 
state  the  registration  of  the  other  defenders,  t.  e.,  the  original  allottees,  in  re- 
spect Mr  Ross  had  not  presented  the  scrip  certificates  to  the  railway  com- 
pany for  registration  debito  tempore.  Now,  after  these  proceedings  and  those 
judgments,  I  really  cannot  see  how  the  defenders,  the  scrip-holders,  have  any 
claim  whatever  to  any  part  of  the  company  fund  in  competition  with  the  pur- 
suer, as  representing  the  registered  allottees.  I  have  already  explained,  that 
in  my  opinion,  it  is  entirely  a  mistake  to  represent  this  as  an  attempt,  on  the 
•  part  of  these  allottees,  to  annul  the  purchase  of  the  shares  made  by  the  scrip- 
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holders.     Though  there  may  he  no  positive  right  created  in  favour  of  thejifay  26. 1853w 
allottees  to  annul  those  purchases,  they  have  undouhtedly  a  right  to  call  o^^      ""--v^^ 
the  purchasers  to  say  whether  they  stand  by  the  transaction  or  not.     For,  as  Laader  v.  Oir 
already  explained,  tibe  allottees,  notwithstanding  the  passing  of  the  scrip  from  "^^  Others, 
hand  to  hand,  still  have  a  remaining  right,  and  that  an  essential  one,  to  cal 
on  the  scrip-holders  to  make  themselves  partners  of  the  company  by  register- 
ing.    It  is  true  they  may  not  have  the  right  to  compel  them  to  register ;  but, 
if  that  be  so,  then,  for  that  very  reason,  the  allottees  must,  on  every  principle 
of  equity,  have  the  right  to  demand  of  the  scrip-holders  whether  or  not  they 
choose  to  stand  by  their  obligation,  t.  e.,  whether  they  choose  to  register  or 
not,  and  if  they  do  not,  and  thus  subject  the  allottees  to  that  necessity,  for  there 
is  no  doubt  that  the  company  may  compel  these  allottees,  failing  the  appearance 
of  the  scrip-holders ;  and  if  they  thus  finally  reject  the  transaction,  I  think  we 
must  hold  their  rights  in  competition  with  the  allottees  to  be  at  an  end.     It 
seems  to  me  impossible  to  listen  in  a  case  like  this  to  the  suggestions  of  equity. 
The  application  of  such  considerations  must  always  rest  on  the  special  circum* 
stances  of  each  case.     But  here  we  know  and  can  know  nothing  of  those  circum- 
stances.    We  do  not  know  the  parties  to  whom  the  original  allottees  sold,  or 
the  price  they  got     Then  we  do  not  know  the  parties  from  whom  the  defenders 
purchased,  and  what  they  paid.     We  cannot  accept  the  vague  statement  that 
the  defenders  paid  a  high  price.     They  do  not  explain  what  they  paid.     It 
may  be  that  they  paid  little  or  nothing,  and  have  thus  no  equitable  claim 
whatever.     But  we  cannot  go  into  this  in  the  present  action.     The  only  ques- 
tion here  is,  which  of  the  two  parties  is  entitled  to  take  the  balance  of  the 
deposits,  forming  the  whole  stock  of  the  company  ?  and  for  the  reasons  above 
affiigiied,  I  think  that  tiiis  question  ought  to  be  decided  in  favour  of  the  pur- 
suer, and  consequently,  that  the  Lord  Ordinary's  interlocutor  ought  to  be 
altered. 
Lord  Ivoby  concurred  with  the  Lords  President  and  Ordinary. 

The  Court,  by  a  majority,  "  adhere,"  with  additional  expenses. 

Henry  Tod^  W.S.,  Pursuer's  Agent. 

WoiherspoQTi  and  Mack,  S-S.p.,  Defenders'  Agents.  (J.  S.  M.) 


FERGUSON  V.  MURRAY  AND  Othehs.  No.  196. 

Trvxt — Lapsing — Curator  bonis — Judicial  Factor — MaHh  and  Duties— Heritable  Security, 
— ^Where  a  tnut  had  lapsed  and  a  curator  bonis  had  heen  appointed  by  the  Court  to  col- 
lect the  rents  and  manage  the  estate  for  behoof  and  on  application  of  the  beneficiaries 
Heldj  that  the  estate  was  not  thereby  placed  in  manibus  curiiB  to  the  effect  of  barring  an 
heritable  creditor  of  the  truster  from  entering  into  possession  by  action  of  maills  and  diiities. 

This  case  was  verbally  reported  by  Lord  Anderson.    The  question  related  igt  Dirision. 
to  the  extent  of  the  powers  of  a  curator  bonis.    The  late  Lieutenant  Robertson  ^^^y  27.  i853. 
executed  a  trust  for  securing  a  liferent  of  his  estate  to  his  sister  as  a  purely      ^^v^»^ 
alimentary  provision,  exclusive  of  the  jus  mariii;  the  fee  of  the  estate  was  to  Ferguson  v. 
vest  in  her  children.    Li  consequence  of  the  failure  of  the  trustees,  and  the^^"^*^»*^' 
exclusion  of  the  jus  mariii^  it  became  necessary  on  the  death  of  Robertson  to 
appoint  some  person  to  manage  the  property  and  collect  the  rents.    The  pre- 
sent defender  was  in  1844  appointed  curator  bonis  on  the  property  in  the  usual 
way,  on  the  application  of  the  benehciaries* 
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May  27. 1853.  In  1832  Robertson  granted  a  bond  for  L.1500  over  his  property,  which 
^■^r^  consisted  chiefly  of  house  property  in  Edinburgh.  That  bond  has  been  trans- 
Kerguson  V.  f^nred  to  the  present  pursuer  Ferguson,  who  took  infeflment  and  raised  action 
of  maills  and  duties,  calling  as  defenders  the  tenants,  and  also  the  curator 
bonis.  Defences  were  lodged  for  the  curator  bonis^  who  wUer  alia  pleaded  that 
the  process  was  incompetent,  as  he  was  the  only  person  entitled  to  collect  the 
rents. 

Monroy  and  Dean  ofFaculiy^  for  pursuer.  This  is  a  family  trust-.  The  cura- 
tor bonis  was  appointed  on  the  application  of  the  beneficiaries,  for  whom  alone 
he  acts.  .:  He  is  a  mere  judicial  factor,  and  the  Court  never  intended  in 
making  such  an  appointment  to  interfere  with  the  rights  of  creditors.  This 
estate  therefore  is  not  in  manibus  curia.  That  is  effected  by  sequestration 
alone.  The  right  of  the  heritable  creditor  therefore  cannot  be  defeated ; 
Robertson  v.  Ferrier,  12th  December  1833,  12  S.  and  D.,  203;  Beoeridge  v. 
Wilson^  17th  January  1829,  7  S.,  279 ;  Simpson  v.  Graham,  25th  November 
1831,  10  S.,  66. 

Neaves,  and  Buchanan^  for  defender.  The  question  is,  whether  the  collect- 
ing of  the  rents  is  within  tlie  province  of  the  curator  bonis?  It  is  his  duty  to 
collect  the  rents  and  to  distribute  them  for  behoof  of  all  concerned ;  Key  v. 
Cleugh,  12th  December  1840  ;  SmnervUky  6th  February  1836.  He  has 
found  caution  to  collect  the  rents,  and  this  responsibility  will  be  enforced 
against  him.  It  is  essential,  therefore,  that  he  should  not  allow  anything  to 
be  removed  from  his  administration  for  which  he  may  be  called  to  account. 

The  Lord  President.  The  truster  had  in  1832  granted  a  security  for 
L.1500  over  the  property,  and  it  now  appears  that  the  party  in  right  of  that 
security  seeks  to  enter  into  possession  by  maills  and  duties,  and  the  question 
is,  whether  the  holder  of  that  security  is  entitled  to  enter  into  possession  by 
maills  and  duties  ?  Now,  there  can  be  no  doubt  that  if  this  trust  had  sub- 
sisted and  been  preserved  alive,  there  could  be  no  doubt  of  his  right  to  do 
so.  But  it  has  become  inoperative,  and  a  person  has  been  appointed  to  col- 
lect the  rents  in  that  emergency.  The  question  is,  does  that  person  exclude 
the  heritable  creditor  of  the  original  truster  from  making  good  his  right  at 
common  law  ?  I  do  not  see  that  the  right  of  the  creditor  is  excluded.  It  is  not 
sound  to  say  that  because  the  person  collecting  the  rents  is  a  person  appointed 
by  the  Court,  that  therefore  that  excludes  all  diligence  of  creditors  with  regard 
to  collecting  rents.  We  must  look  to  the  nature  and  object  of  the  ap[>oint- 
ment.  It  may  be  true  that  this  person  is  bound  to  pay  the  rents  to  the  cre- 
ditors and  others  having  right  to  them  according  to  their  preferences ;  and  if 
he  raised  a  multiplepoinding  and  brought  forward  all  parties  interested,  the 
holder  of  the  heritable  security  might  get  a  preference.  But  it  does  not 
follow  that  the  heritable  creditor  is  therefore  excluded  from  making  good  his 
right  in  the  way  contended  for.  The  dicta  in  Keifs  case  appears  at  first 
reading  to  be  very  broad,  but  we  must  read  them  with  reference  to  that  case 
alone.  Now,  that  case  was  materially  difiereut  from  this  one.  There  the 
question  arose  between  the  heritable  creditors  themselves ;  and  the  Court,  to 
meet  that  emergency,  appointed  a  judicial  factor,  which  was  substantially  a 
sequestration  of  the  rents.  Now  this  is  an  appointment  for  behoof  of  the 
benciiciarica,  and  docb  not  bear  to  go  fuilhcr. 
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Lord  Fullerton.     I  entirely  concur  with  joa  Lordship.     To  say  that  an  Biay  27.  1853. 
officer  appointed  by  this  Court,  no  matter  how  limited  his  appointment,  is  to       '"^"^^^ 
be  entitled  to  exclude  every  one  from  the  rents,  is  a  doctrine  for  which  there  ^umy  "fcc 
is  no  authority. 

Lord  Ivory.  I  am  of  the  same  opinion.  If  the  appointment  of  a  judicial 
&ctor  be  made  with  regard  to  the  lapse  of  a  trust  the  measure  of  the  factor's 
right  is  exactly  the  same  as  that  of  the  trustee  would  have  been  had  the  trust 
subsisted.  I  rather  think  the  name  here  is  a  slip,  but  I  think  it  must  be 
taken  as  synonymous  with  judicial  factor. 

Ferguson  Sf  Stuarty  W.S.,  Pursuer's  Agents. 

John  CuUen,  W.S.,  Defenders*  Agent.  (J.  S.  M.) 


CAMPBELL  V.  MYLES  (Horsburgh's  Trustee.)  No  197 

Baidcruptcif-^Sequestraiion,  read  of— 2d  and  Sd  Vict.  cap.  41,  §§  9  and  28 — Affidavit — 
Concurring  Creditor — Principal  and  Agent — Banking  Company. — A  bill  specially  indorsed 
to  **  the  British  Linen  Company  or  order/*  having  come  into  the  hands  of  a  local  agent 
for  that  bank,  he  in  respect  thereof  became  concurring  creditor  in  petition  for  sequestra- 
tion of  the  acceptor,  and  stated  in  his  affidavit  that  the  debt  was  owing  to  him  in  his 
character  of  agent.  In  petition  for  recall  of  the  sequestration,  Held^  that  the  affidavit  was 
bad,  in  respect  the  deponent  had  no  legal  title  to  the  bill  in  his  own  person,  and  was  not 
such  ^  principal  officer**  of  the  bank  as  could  make  affidavit  under  the  statute. — Seques- 
tration accordingly  recalled,  although  another  creditor  had  sisted  himself  as  concurring  in 
room  of  the  former,  and  although  the  general  body  of  creditors  were  willing  and  anxious 
to  adopt  the  proceedings. 

In  1852  the  estates  of  Horsburgh  were  sequestrated  on  his  own  petition,  2d  Division. 
"  with  concurrence  of  John  Symers,  banker,  Dundee,  agent  for  and  on  behalf  May  27. 1853. 
of  the  British  Linen  Company  at  Dundee,  a  creditor  of  the  said  James  Gordon      '"^">r^ 
Horsburgh  to  the  amount  required  by  law.**     His  affidavit  bore,  "  Com-  ^yiS, 
peared  John  Symers,  banker,  Dundee,  agent  for  and  on  behalf  of  the  British 
Linen  Company  at  Dundee,  who      .      .      .      depones,  that  James  Gordon 
Horsburgh,  corn-merchant,  Dundee,  is  justly  indebted  and  resting-owing  to 
deponent,  as  agent  foresaid,  the  sum  of  £95  sterling,  being  the  principal  con- 
tained in  a  bill  drawn  by  John  Crichton     .     .     .     upon  and  accepted  by  the 
said  James  Gordon  Horaburgh     .     .     .     indorsed  by  the  said  John  Crichton 
to  the  said  British  Linen  Company  or  order,  and  delivered  by  him  to  and 
held  by  deponent  as  their  agent."      This  was  petition  at  the  instance  of 
Campbell  for  recall  of  Horsburgh's  sequestration,  as  awarded  without  the 
statutory  concurrence  by  reason  of  Symers's  affidavit  being  exposed  to  the 
fatal  objections  specified  below.     A  minute  of  compearance  was  lodged  for 
Webster,  another  of  the  creditors,  wherein  he  stated  "  his  concurrence  in  the 
sequestration  of  Horsbnrgh's  estates,  and  concurs  with  the  trustee  in  resist- 
ing the  petition  for  recall.'^     The  trustee  moreover  alleged,  that  the  whole 
body  of  creditors  supported  the  sequestration,  and  were  anxious  that  it  should 
continue  in  force. 

The  Lord  Ordinary  (Curriehill),  "  sustains  the  objections  .  .  .  and 
Iherelbre  recalls  the  sequestration ;  finds  the  petitioner  entitled  to  expenses," 
&c. 
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May  27. 1858.     O.  Potton  now  snpported  a  redaiming  note  for  the  trustee.    Tlie  bill  came 
^-^Y^*^      into  the  hands  of  Sjmers  as  local  representative  of  the  bank  in  a  purely  local 

Campbell  v,  transaction,  and  it  cannot  be  doubted  that  he  had  power  to  receive  pajment 
and  to  discharge  the  obligants.  This  is  the  criterion  of  his  being  entitled  to 
take  the  oath  as  creditor.  The  statute  in  sec.  9  intends  merely  to  afford 
facilities,  and  not  to  define  who  alone  are  to  make  affidavit,  to  the  exdusion 
of  those  who  are  otherwise  entitled  to  do  so.  The  affidavit  further  dififera 
from  that  in  AnderaofCs  case,  inasmuch  as  it  brinfi;s  anxiously  out  that  con- 
nection of  the  bank  agent  with  the  transaction  which  put  him  in  the  position 
of  creditor.  But,  at  all  events,  the  concurrence  of  Webster  pendente  Ute  is 
available  under  sec.  23  of  the  statute  to  support  the  sequestration ;  Lockhart 
V.  Mitchell^  12th  July  1849  ;  and  it  has  further  been  held,  that  though  the 
original  concurrence  be  inept,  the  fact  that  all  the  bankrupt's  creditors  adopt 
the  sequestration,  is  of  itself  sufficient  to  keep  it  in  force  ;  M^Nab  v.  HunUr^ 
13th  Dec.  1851. 

Logariy  contra^  stated  the  objection^  to  the  affidavit.  Ex  facie  of  it  there  ia 
no  valid  concurrence,  for  (1.)  It  states  the  creditor  in  the  bill  to  be  ^'  The 
British  Linen  Compauy,*'  to  whom  it  was  specially  indorsed,  and  deponent 
to  be  merely  their  local  agent.  That  a  local  agent  cannot  take  the  oath  of 
verity  is  matter  of  express  legislation  and  decision ;  see  sec.  9  of  Bankrupt 
Act,  which  provides  that  '<  where  the  creditor  is  a  body  corporate,  an  oath 
of  verity  made  by  the  manager,  cashier,  secretary,  clerk,  or  other  principal 
officer  of  such  body  corporate,  shall  be  sufficient ;''  Anderson  v.  Monteiih,  7th 
July  1847.  The  case  would  have  been  diffisrent  had  the  jus  exigendi  been 
vested  in  the  agent  by  indorsation  to  him;  Bonar  v.  Liddell,  9th  March 
1841 ;  Wixon  v.  Deans,  22d  June  1849.  (2.)  It  states  the  party  to  whom  the 
debt  was  owing  to  be  deponent  himselfy  whereas  it  was  the  British  Linen 
Company.  Sec.  23  of  the  statute  is  not  in  point,  for  it  allows  proceedings 
in  a  sequestration  to  be  followed  out  by  any  other  creditor,  in  three  cases  only» 
viz.,  where  the  petitioning  creditor  *^  shall  withdraw,  or  become  bankrupt,  or 
die.''  M^Ndb^s  case  does  not  establish  the  doctrine  contended  for  by  the  re- 
cUiimer,  for  there  the  decision  went  on  the  ground  that  the  concurring  j^di* 
tor's  affidavit  was  ex  fade  perfectly  regular,  and  though  he  was  at  the  time 
an  undischarged  bankrupt,  he  had  never  been  divested  of  his  estate  by  con- 
firmation of  the  trustee. 

The  Lord  Justice-Clerk.  I  agree  with  the  interlocutor.  So  far  as  prac- 
tice goes  it  is  all  against  what  was  done  here.  Where  a  bill  is  endorsed  to  a 
bank,  and  the  bank  means  its  agent  to  take  the  oath,  the  practice  is  universal 
to  re-transfer  the  bill  to  the  agent.  The  plea  on  the  intention  of  §  9  of  the 
statute,  besides  being  a  desperate  one,  could  not  avail  in  this  case  where  the 
party  has  no  legal  title  to  the  debt.  That  the  bill  was  "  delivered  to  and  held 
by  the  deponent  as  agent "  for  the  bank,  the  last  indorsee,  is  not  the  statement 
of  any  title  to  it.  It  may  be  true  that  a  local  agent  may  receive  payment  and 
discharge  the  debtor,  but  to  give  him  a  right  to  such  a  bill,  it  must  be  trans- 
ferred to  him ;  he  then  becomes  responsible  to  the  bank  for  the  debt,  and  is, 
as  creditor,  entitled  to  take  the  oath.  We  cannot  sustain  a  statutory  seques- 
tration if  not  taken  out  according  to  the  statutory  rules,  because  the  body  of 
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creditors  concur  to  support  it  as  an  arrangement  beneficial  for  the  estate.    In  May  27. 1858. 

ATNab^s  case  the  concurrence  was  good  under  the  statute  in  point  of  form.      ^   ^T^ 
T  i-i  J  -nr  J  Campbell  v. 

Lords  Cockburn  and  Murray  concurred.  Myles. 

Lord  Wood.  If  the  affidavit  be  construed  as  setting  forth  the  debt  as  due 
to  Symers,  then,  taking  it  along  with  the  bill,  he  is  not  creditor,  for  there  is 
a  special  indorsation  to  the  British  Linen  Company.  If  it  be  construed  as 
setting  forth  a  debt  due  to  the  bank,  then  Symers  is  not  the  proper  officer  who 
can,  under  the  statute,  take  the  oath.  This  sequestration  cannot  be  validated 
by  any  after-concurrence. 

The  Court  ^'  adhere,''  with  additional  expenses. 

S.  ^  P.  S.  Beveridge,  S.S.C. 

Isaac  Anderson^  S.S.C.  (J.  M.  M.) 


WALLACES  competing  with  DA  VIES  and  CHAMBRES.  n^.  igg. 

In  Multiplepoindino,  GOALEN  r.  GOAI.EN.  * 

AssignaHon — Intimation, — 1.  CircuiDStances  in  which  held  that  an  assignation  had  heen 
suffideutly  intimated ;  and  assignee  preferred  to  posterior  arresters.  2.  Held  that  an  as- 
sigoation  of  the  cedent^s  share  under  his  father's  settlement  was  good,  eyen  in  a  competi- 
tion, to  give  the  assignee  a  title  to  a  sum  which  the  cedent  had  agreed  to  take  from  the 
other  heneficiaiy  as  the  value  of  his  interest  in  the  succession. 

This  was  an  action  of  multiplepoinding  raised  in  the  following  circum-  2d  Division, 
stances: — ^The  late  Mr  Goalen  of  Starbank  died  in  1851,  leaving  a  settle- j^i^y  27.  i85d. 
ment,  by  which  he  gave  the  whole  of  his  property  to  his  two  sons ;  one,  the       "^^y^ 
Rev.  W.  M.  Groalen,  pursuer  and  real  raiser,  who  is  domiciled  in  this  country ;  Wallaces  v. 
the  other,  Thomas  Goalen,  who  is  domiciled  in  England.    They  both  con-Qij^nj^j^^ 
firmed  as  executors,  but  the  former  alone  intromitted  and  acted.    Thereafter,  qq^iiqj^  „ 
but  before  September  1851,  they  concluded  an  arrangement  by  which  they  Goalen. 
adjusted  the  value  of  the  succession,  W.  M.  Goalen  agreeing  to  take  the 
whole  of  his  Other's  estate,  and  to  pay  down  to  Thomas  a  certain  sum  of 
money.     It  is  this  sum  which  formed  the  fund  in  medio.     On  23d  December 
1851  Thomas  executed  a  deed  of  assignment  in  England,  in  the  English 
form,  in  favour  of  Davies  and  Chambres,  as  trustees  for  certain  of  his  cre- 
ditors.     It  assigns  ^'the  share  and  beneficial  interest  to  which  Thomas 
Goalen  now  is  or  shall  become  entitled,  of  and  in  the    .     .     .    estate,  dec. 
of  the  said  Alexander  Goalen  deceased,  and  all  sums  of  money 
which  now  are  or  shall  at  any  time  hereafter  become  due  and  payable  to,  or 
coming  to  the  said  Thomas  Goalen,  under  or  by  virtue  or  in  pursuance  of  the 
said  will  or  settlement,  and  all  the  estate  and  interest  of  him    •     .     .     under 
or  by  virtue  of  the  said  will.''     On  30th  December  the  solicitors  of  the 
assignees  wrote  to  W.  M.  Goalen  as  follows, — "  We  beg  to  inform  you  that 
your  brother  Mr  Thomas  Goalen,  by  indenture  of  assignment  bearing  date 
the  23d  day  of  December  1851,  transferred  and  conveyed  the  whole  of  his 
claim  and  interest  under  the  will  and  family  settlement  of  your  late  father  to 
Mr  William  Davies  and  Mr  W.  C.  Chambres  to  secure  certain  debts,"  &c. 
The  letter  then  proceeded  to  require  an  immediate  amicable  settlement  of 

*  An  important  point  of  international  law  was  decided  hy  the  Lord  Ordinary  in  this 
case ;  but  the  Court  found  it  unnecessary  to  pass  any  opinion  upon  it.  The  Lord  Ordinary':^ 
note  will,  if  space  permit,  be  given  in  an  appendix. 
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May  27. 1853.  Thomas  Goalen's  share  of  the  succession,  under  threat  of  legal  proceedings, 
^-^v"*^      To  this  letter  the  following  answer  was  returned,  upon  Ist  January  1852,  by 

Goalen  w.  yf^  M,  Goalen's  agents, — "  The  Rev.  Mr  Goalen  has  put  your  letter  of  80th 
uU.  into  our  hands.  You  are  eyidently  unacquainted  with  the  position  of 
matters  when  yon  speak  of  taking  proceedings  for  the  sale  of  all  the  property 
comprised  in  the  late  Mr  Goalen's  settlement,  and  you  have  a  most  exagge- 
rated idea  of  the  balance  to  which  Mr  Thomas  Goalen  is  entitled.  The  late 
Mr  Goalen  left  his  whole  estate  equally  between  his  two  sons  .  .  .  and 
after  various  negotiations  an  arrangement  was  entered  into  between  the 
brothers,  under  which  the  properties  were  valued,  and  .  .  •  the  Rev. 
Mr  Gk)alen  agreed  to  pay  his  brother  a  certain  sum  for  his  half  of  the  residue 
„  .  .  subject  to  Mr  Thomas  Goalen's  half  of  the  general  expense  of  com- 
pleting titles  to  the  different  properties  and  of  winding  up  the  estate.  The 
titles  of  several  of  the  properties  are  already  completed,  and  they  would  have 
been  all  completed  some  time  ago,  but  for  the  circumstance  that  some  of  the 
deeds  are  gone  amissing  .  •  •  We  are  endeavouring,  however,  to  get  the 
defects  in  the  title  supplied,  and  the  Bev.  Mr  Goalen  will  be  in  a  condition 
very  shortly  to  borrow  on  the  property  the  sums  necessary  ...  to  settle 
with  his  brother  or  his  creditors.  The  Bev.  Mr  Goalen  will  require  no  com- 
pulsitor to  do  what  is  incumbent  on  him  under  the  arrangement  with  his 
brother,  .  .  .  but  of  course  we  will  require  to  see  that  he  gets  an  effec- 
tual conveyance  and  discharge  before  he  pays  over  the  balance  owing  by  him 
to  his  brother ;  and  if  you  think  it  necessary  to  employ  an  agent  here,  we 
shall  be  ready  to  communicate  with  him."  Before  any  further  communica- 
tion had  passed  between  parties,  William  Wallace  and  James  Wallace,  who 
were  Scotch  creditors  by  bills  of  Thomas  Goalen,  used  arrestments  jurisdk" 
tionis  fundandcB  causQy  on  24th  March  1852,  in  the  hands  of  W.  M.  Goalen, 
and  inhibition  and  arrestment  on  the  day  afterwards.  W.  M.  Goalen  there- 
upon brought  the  present  action,  in  which  the  claimants  were  Davies  and 
Chambres  on  the  one  hand,  and  on  the  other,  William  Wallace  and  James 
Wallace ;  the  former  contending  for  a  preference  on  the  ground  of  the  priority 
of  the  intimation  of  their  assignment  by  the  letter  of  80th  December  to  the 
execution  of  the  arrestments. 

The  Lord  Ordinary  (Rutherfurd)  "  repels  the  claims  for  William  Wallace 
and  James  Wallace,  and  decerns ;  ranks  and  prefers  the  claimants  Messrs 
Davies  and  Chambres,  in  terms  of  their  claim  to  the  whole  fund  in  medioy^ 
with  expenses. 

In  a  note  hb  Lordship  observed, — "  It  is  certainly  not  necessary  by  the 
law  of  Scotland  that  intimation  should  be  made  in  strict  form  by  notarial 
instrument.  It  is  not  necessary  that  it  should  be  made  by  a  notary,  nor 
does  the  Lord  Ordinary  observe  any  case  in  which  it  has  been  held  that  pro- 
duction of  the  instrument  of  assignment  to  the  debtor  is  necessary.  Although 
the  more  regular  course  of  intimation  may  be  in  some  one  or  other  of  these 
ways,  the  law  undoubtedly  admits  of  equivalents ;  «nd  the  liord  Ordinary 
thinks  that  a  written  notice  to  the  debtor,  setting  forth  the  assignment  in  such 
plain  and  distinct  terms  as  in  the  letter  of  80th  December  1851,  and  demand- 
ing an  amicable  arrangement  ...  or  intimating  legal  proceedings,  fol- 
lowed by  an  answer  upon  the  part  of  the  debtor  explaining  how  the  matter 
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stood)  giving  more  correct  information  as  to  the  amount  of  tbe  debt,  but  May  27.  18f>ff' 
stating  that  no  compulsitor  would  be  required  for  settlement,  is  equivalent  to       ""^^^^ 
intimation^  and  is  quite  as  conclusive  as  a  general  acknowledgment  of  debt  q^^  ^' 
and  promise  to  pay  what  should  be  ascertained  to  be  due — which  beyond 
all  doubt  would  be  sufficient.    This  is  not  at  all  the  case  of  mere  private 
knowledge,  independently  of  any  distinct  intimation  of  the  assignee's  right 
and  requisition  to  settle  with  him  as  creditor."    His  Lordship  then  referred, 
as  conclusive  authorities,  to  the  cases  of  Oratf  v.  Duke  of  Hamilton^  10th 
March  1709,  Robertson's  Appeals,  p.  1 ;  and  Earl  of  Aberdeen  v.  Earl  of 
March^  9th  April  1730,  Graigie  and  Stewart's  Appeals,  p.  44. 
Messrs  WaUace  reclaimed,  for  whom — 

Perme^j  and  Neavee,  argued,  Jtret,  That  assuming  the  letter  of  30th  Decem- 
ber to  be  precisely  applicable  to  the  debt  assigned,  still  there  was  here  no 
sufficient  intimation  by  the  law  of  Scotland,  and  the  arresters  must  be  pre- 
ferred. The  law  must  be  strictly  applied,  this  being  a  case  of  competition, 
and  it  requires  something  more  than  mere  certioratum  to  the  debtor  of  an 
assignment  having  taken  place.  It  requires,  (where  notarial  or  judicial  inti- 
mation is  not  used,)  a  distinct  and  unqualified  recogmtton  by  the  debtor  of 
the  assignee  as  his  creditor,  e.  g.<,  by  a  promise  or  undertaking  to  pay.  This 
IS  giving  him  possession  of  the  right ;  it  is  wanting  here  and  nothing  short  of 
it  will  do ;  Jurid.  Styles,  li.,  351 ;  Ersk.,  iii.,  5,  §§  3,  4,  5 ;  Stair,  iii.,  1,  §§ 
6,  45  ;  and  especially  Bell's  Com.,  ii.,  p.  17;  Bain  v.  M^Millan^  1679,  Diet. 
863.  But,  seconcU^j  The  assignment  and  the  above  letter  apply,  not  to  a  debt 
arising  out  of  contract,  as  this  does,  but  to  one  arising  under  a  family  settle- 
ment. This  want  of  specificness  by  itself  must  be  fatal  to  the  claim  in  a 
competition. 

E.  S.  Gordon^  and  Dean  of  Faculty,  contra.  All  that  is  required  is,  that  a 
knowledge  of  the  assignation  be  clearly  brought  home  to  the  debtor.  There 
must  be  certioration,  and  we  have  it  here :  there  need  not  be  recognition, 
which  would  be  to  make  an  assignee's  safety  depend  on  the  debtor's  will ; 
Watson^  Diet.,  850 ;  Hill  v.  Lindsay,  12th  November  1847. 

Lord  Justice-Clerk.  The  objection  that  this  assignment  is  really  not 
of  the  sum  agreed  on  between  the  brothers,  which  forms  the  fund  m  medio^ 
is  groundless,  both  according  to  the  letter  and  character  of  the  deed.  The 
subject-matter  assigned  is  the  cedent's  right  under  his  Other's  will.  That  is 
his  right  and  title.  Now  the  brothers  agreed,  in  whatever  way  is  not  very 
clearly  explained — seemingly  not  by  any  regular  and  formal  deeds — that  the 
brother  in  Scotland,  who  acted  in  Scotland,  and  who  had  to  collect  the  funds 
and  estate  of  the  deceased,  should  pay  a  fixed  sum  as  the  full  value  of  the 
cedent's  share  of  the  succession,  to  one  half  of  which  he  had  right  under  the 
father's  settlement.  But  though  this  arrangement  fixed  the  sum  which  the 
real  raiser  was  to  pay,  yet  the  cedents  right  and  his  title  arose  out  of  and 
was  founded  upon  the  father's  settlement,  and  the  sum  to  be  paid  was  his 
share,  such  as  he  had  adjusted  it,  of  his  father's  succession.  It  is  said  that 
this  sum  was  adjusted  in  a  correspondence  between  the  brothers,  which 
it  has  not  been  necessary  for  us  to  see.  Whether  that  correspondence 
would  have  founded   any   sepiirate    right  of  action    independent  of  the 
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Msj  27.  ISSS.&ther'fl  settlement,  it  is  nnnecessarj  to  inquire,  for  clear  it  is  that  the 
"-^v"^      cedent's  right  and  title  is  really  his  father's  sectleinent,  the  correspondence 

Goalen  ».  relating  only  to  the  sum  which  is  to  he  paid  to  him  under  and  in  virtue  of  it ; 
and  that  such  is  the  true  character  both  of  his  right  and  his  title  is  clear  from 
this,  that  he  had  accepted  the  office  of  executor,  which  brought  the  whole 
ezecutry  as  well  as  his  own  share  directly  under  that  tide,  although  he  left 
to  his  brother  in  Scotland  to  intromit  and  act.  Whether  the  assignee's 
agents,  when  they  wrote  their  letter  of  30th  December  1851,  knew  of  the 
arrangement  for  fixing  the  sum  to  be  paid  to  the  cedent,  or  whether  thai 
arrangement  was  then  completed  and  adjusted,  or  at  least  the  sum  ascertained, 
is  of  no  moment.  The  cedent's  claim  and  interest  is  stated  to  be  assigned, 
and  the  direct  and  immediate,  and  most  effectual  and  formal  method  of  en- 
forcing the  claim  was  to  proceed  under  the  father's  settlement,  which  was  the 
cedent's  regular  title,  of  the  full  benefit  and  use  of  which,  if  there  was  delay 
or  difficulty,  he  was  in  no  degree  de|Hrived  by  any  correspondence  for  settling 
the  amount  of  his  claim,  supposing  such  correspondence  and  agreement  was 
completed  or  carried  through  in  any  formal  shape.  Hence  the  intimation  of 
what  was  to  be  done  was  directly  applicable  to  the  case,  and  an  appropriate 
course  for  the  assignees.  It  is  true,  they  might  have  been  prevented  from 
claiming  more  than  the  sum  which  the  cedent  had  agreed  to  take,  and  that 
such  agreement  might  bar  them  from  insisting  on  any  sale,  and^they  may  have 
pointed  in  this  letter  to  claims  greater  in  amount  than  they  could  enforce,  or 
to  proceedings  which  it  might  no  longer  be  competent  to  adopt.  But  the 
communication  does  not  the  less  intimate,  that  the  brother  had  transferred 
his  whole  claim,  whatever  it  was,  to  the  parties  for  whom  the  communication 
was  made,  and  that  the  full  amount  now  belonged  to  them.  The  letter  is  ex- 
plicit and  full  on  that,  the  material  and  important  matter  of  which  to  give 
notice  to  the  holder  of  the  fund.  Then  how  is  this  dealt  with  ?  The  brother's 
agents  write  a  letter  in  reply,  which  letter  of  course  is  of  equal  effect  as  if  it 
had  been  written  by  the  real  raiser  himself.  That  a  copy  of  .the  assignation 
was  not  sent  to  him  is  of  no  importance,  if  the  deed  is  distinctly  referred  to, 
for  to  him  the  terms  of  it  might  be  immaterial,  except  with  a  view  to  the 
discharge  to  be  granted  to  him,  and  if  he  did  n6t  ask  for  the  deed,  the 
assignees  had  no  occasion  to  do  more  at  that  time  than  to  intimate  its  date 
and  contents,  in  order  to  complete  the  title  given  them  by  the  assignation. 
The  answer  is  complete  proof  that  the  assignation  was  made  known  to,  and 
intimated  to  the  holder  of  the  fund,  and  that  is  the  main  use  of  it.  I  am  far 
from  being  prepared  to  say  that  an  answer  to  a  distinct  written  intimation  of 
an  assignation  is  necessary,  if  such  written  intimation  is  sufficiently  estab- 
lished by  recovery  of  the  original  or  otherwise,  for  I  am  not  disposed  to  hold 
that  the  efficacy  and  sufficiency  of  the  communication,  by  which  an  assigna- 
tion is  intimated,  depends  on  the  reply  or  acknowledgment  by  the  party  to 
whom  it  is  made.  But  this  letter  really  superseded  the  necessity  of  anything 
else  being  done  by  the  assignees,  who,  ader  receiving  it,  were  entitled  to  rely 
on  the  sufficiency  of  the  communication  by  which  they  had  intimated  their 
assignation.  It  has  been  contended  that  if  an  assignation  is  intimated  by 
letter,  it  is  necessary  that  the  debtor  should  make  in  answer  a  distinct  promise 
to  pay  to  the  assignee  in  order  to  make  such  a  mode  of  intimation  effectual 
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in  law  fop  the  assignee's  preference.    I  do  not  recognize  any  such  doctrine,  May  27. 1858. 
and  the  expressions  founded  upon  are  reall3r  stating  what  are  the  facts  in      """"y^^ 
other  cases,  but  do  not  establish  that  such  an  answer  was  necessary  in  point  9**^®"  ^^ 
of  law.    In  this  case  it  is  clear,  however,  that  the  answer  does  acknowledge 
the  interpellation.    That  the  deed  might  require  to  be  examined  with  a  view 
to  the  discharge  which  the  holder  of  the  fund  might  be  entitled  to  require,  is 
another  point  altogether;  but  that  very  reservation  only  the  more  proves 
that  the  intimation  of  the  assignation  was  acknowledged  as  complete,  since 
that  ultimate  point  is  the  only  thing  which  is  reserved  for  future  examination. 
I  am  of  opinion,  therefore,  that  the  assignation  founded  on  was  effectually 
intimated  betbre  the  arrestments,  and  that  the  interlocutor  is  right. 
LoBDs  CocKBUBM  and  Mubrat  concurred. 

LoBD  Wood.    I  concur.    The  letter  of  30th  December  1851,  is  in  my 
opinion  a  sufficient  notification  of  the  assignees'  being  in  right  of  all  claims 
Giealen  might  have  under  the  settlement,  whether  as  standing  simply  on  the 
settlement,  or  whatever  form  it  might  have  taken  by  arrangement  between 
the  parties,  but  being  still  truly  his  interest  under  the  settlement  as  adjusted. 
This  letter,  too,  puts  aside  all  question  as  to  the  effect  of  private  knowledge, 
generally  so  called,  or  even  of  knowledge  by  communings  with  the  assignee. 
For  it  is  a  direct  intimation  by  the  assignees  of  the  deed  of  assignment  by 
date  and  mention  generally  of  its  import  as  a  deed  of  transference.    It  is  also 
in  substance  a  direct  requisition  and  daim  by  the  assignees  as  in  right  of  that 
interest,  and  notice  that  they  are  to  be  held  as  the  parties  having  by  the 
assignation  the  full  legal  title  thereto,  and  are  to  insist  in  and  enforce  the 
same,  whatever  that  interest  may  be.    Now,  while  in  the  circumstances  of 
this  case,  it  is  not  necessary  to  determine  whether  this  letter  was  or  was  not 
sufficient  per  ae  to  complete  the  assignee's  right,  I  should  not  wish  it  to  be 
understood  that  I  had  any  opinion  that  more  was  necessary.     That  question 
is  here  superseded  by  the  answer  of  1st  January  1852,  by  the  agents  of  the 
debtor  in  the  claim  which,  by  the  arrangement  that  had  been  made,  the 
cedent  had  against  him  under  their  father's  settlement.    It  acknowledges 
receipt  of  the  intimation  by  the  Rev.  Mr  Groalen ;  and  its  import  is,  that  while 
he  readily  acquiesces  in  the  demand,  that  Thomas's  assignees  shall  receive  the 
benefit  of  all  his  interest  under  his  father's  settlement,  as  standing  on  the 
arrangement  of  parties,  he  shall  before  performance  have  satisfactory  evidence 
of  the  sufficiency  of  the  title.    This  I  think  is  equal  to  an  express  provision, 
(if  that  were  necessary,  which  I  do  not  admit)  made  in  answer  to  the  intima^ 
tion  of  the  assignment,  to  pay  or  perform  to  the  assignees  all  that  they  could 
daim  as  in  right  of  Thomas's  interest  under  his  father's  settleiHent,  and  if  so, 
then  it  does  not  admit  of  dispute  that  such  an  answer  and  undertaking  to 
an  intimation  by  an  assignee  of  a  deed  in  his  favour  is  sufficient  to  complete 
the  right. 

The  CouBT  **  Adhere"  with  additional  expenses. 

Chrant  and  WaBace^  W.S.,  Reclaimers'  Agents. 

C.  j-  G,  Baxter,  W.S.,  Agents  for  Davies  and  Cliambres.  fJ.  M.  M.) 
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No.  199.  SMITH  v.  NICHOLSON  and  Others. 

Act  1696,  c.  32— Jc/  of  GraceS  Geo.  IV^  c.  Q%^AUmeiU-^]JberatUm^Actkm  of 
Damages — ReUvancy.'—K  party  impriBoned  ad  factum  prcestandum  applied  to  the  magistrates 
for  aliment  under  the  Act  of  Grace  and  6  Geo.  IV.,  and  ultimately  obtained  liberation. 
An  action  of  damages  was  brought  by  the  incarcerating  creditor  against  the  magistrates,  on 
the  ground  that  the  liberation  was  illegal,  in  respect  the  statute  did  not  apply  to  the  case 
of  a  party  imprisoned  ad  factum  prcestandum  .--^ffeld^  that  no  allegation  of  irr^ularity  in 
the  proceedings  being  averred,  there  was  no  relevant  ground  of  action. 

Ist  Division.       This  was  an  action  of  damages  raised  under  the  following  circumstances  : — 
June  1. 1853.  The  pursuer,  William  Smith,  is  the  grandson  and  heir-at-law  of  William 
^"^'^'^^       Smith,  senior,  in  whose  favour  a  feu-disposition,  dated  1 1th  September  1792, 
Sol^n  &c  ^^  ^®°  granted  by  John  Ferguson  of  Caitloch.     William  Smith  died  on  the 
'     '8th  of  January  1842  uninfefl.     He  had  lived  for  several  years  with  the  late 
Gilbert  Smith  and  his  wife  Mary  Dixon,  and  it  was  averred  that  on  the  Ist 
of  January  1834,  he  entered  into  an  agreement  with  Gilbert  Smith,  by  which 
he  sold  the  subjects  embraced  within  the  feu-disposition,  in  consideration  of 
the  sums  advanced  and  due  by  him  for  his  support  for  several  years  previous, 
and  of  an  obligation  for  that  support  during  the  rest  of  his  life.     William 
Smith,  junior,  raised  an  action  of  exhibition  ad  delibercmdum  of  the  said  feu- 
disposition  against  Mary  Dixon,  and  obtained  decree  on  6th  November  1849, 
and  the  defender  having  been  apprehended  on  the  3d  day  of  Janukry  1850, 
the  deed  appears  to  have  been  exhibited  and  a  copy  taken.    In  March  1850 
an  action  was  raised  concluding  for  delivery  of  the  deed  and  expenses.     The 
Sheriff  on  the  5th  November  1850  pronounced  decree,  ordaining  the  defender 
to  deliver  up  the  feu- disposition,  and  found  expenses  due.    These  expenses 
were  afterwards  modified  at  the  sum  of  L.7  :  8 :  6,  and  the  decree  was  ex- 
tracted.   A  charge  having  been  given  on  the  decree  for  delivery  of  the  deed 
onlyj  and  not  for  expenses,  that  charge  expired  on  the  5th  of  May  1851,  on 
which  day  a  warrant  of  incarceration   was  duly  granted.     That  warrant 
authorises  the  apprehension  and  incarceration  of  Mary  Dixon,  until  she  de- 
liver up  the  feu-disposition  specified.    She  was  accordingly  incarcerated  in  the 
jail  of  Dumfries  on  the  7th  of  May,  and  at  the  same  time  the  sum  of  ten 
shillings  was  lodged  for  her  aliment. 

On  the  9th  of  September  1851,  an  application  for  liberation  was  presented 
to  the  magistrates  of  Dumfries,  founded  on  the  Act  1696,  c.  32,  (Act  of 
Grace),  and  6  Geo.  lY.,  c.  62.  In  this  petition  Mary  Dixon  expressly 
stated  that  it  was  impossible  for  her  to  deliver  up  the  disposition,  not  being 
in  possession  of  it — ^that  at  no  period  was  it  within  her  power,  and  that  she 
had  no  means  of  alimenting  herself  in  jaiL  On  9th  September  a  remit  was 
made  to  the  clerk  to  take  the  petitioner's  oath.  The  agent  for  the  incarcer- 
ating creditor  received  notice  of  this  application,  and  the  town-clerk  on  the 
11th  sent  formal  notice  that  the  examination  was  to  proceed  on  the  13th. 
Neither  Smith  nor  his  agent  attended,  and  on  the  13th  Mary  Dixon  expressly 
swore  that  at  no  period  subsequent  to  the  date  of  her  imprisonment  was  the 
disposition  in  her  possession  or  subject  to  her  control,  and  that  she  had  lent 
it  about  a  year  and  a  half  before  to  her  daughter-in-law,  Mary  Wallace,  to 
shew  her  agent,  and  that  although  she  applied  to  have  it  returned  she  hud 
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never  Been  it  since.     She  farther  swore  she  had  no  means  of  alimenting  her- June  1. 1853. 
self  in  jail.    The  magistrates  on  the  16th  of  September  modified  an  aliment,       """'"^^^ 
and  appointed  the  proceedings  to  be  intimated  to  the  incarcerating  creditor,  S?'^'^/*     . 
with  certification  that  if  an  aliment  was  not  lodged  within  ten  days  she  would 
be  set  at  liberty.     This  intimation  was  accordingly  made,  and  on  the  26th  a 
condescendence  and  protest  was  lodged  on  behalf  of  Smith,  in  which  it  was 
maintained  that  the  statute  did  not  apply  to  an  incarceration  ad  factum  prcB- 
standuMf  and  that  the  magistrates  would  be  liable  in  damages  if  they  granted 
liberation.    A  certificate  that  the  aliment  was  exhausted  having  been  pro- 
duced under  the  hands  of  the  jailor,  warrant  of  liberation  was  granted  on  the 
10th  of  October  1851,  and  the  party  set  at  liberty.     The  present  action  of 
damages  was  accordingly  raised  against  the  magistrates  and  jailor,  on  the 
ground  that  the  liberation  of  Mary  Dixon  was  illegal.  * 

The  Lord  Ordinary  (Robertson),  *<  in  respect  that  the  warrant  of  liberation 
was  legal  and  regular  undei*  the  circumstances,  the  imprisonment  of  the  party 
being  for  a  civil  cause,  to  which  the  Act  1696,  c  32  applies,  sustains  the 
defence  to  that  effect,  Finds  no  relevant  ground  of  action  has  been  conde- 
scended on,  and  therefore  assoilzies  the  defenders,  and  decerns :  Finds  the 
pursuer  liable  in  expenses,  and  remits  the  account  thereof,  when  lodged,  to 
the  Auditor,  to  tax  and  to  report.*' 

The  pursuer  reclaimed. 

Moidment,  for  reclaimer.  There  is  express  authority  deciding  the  abstract 
point  that  the  benefit  of  the  Act  of  Grace  does  not  extend  to  prisoners  incar« 
cerated  on  a  decree  ad  factum  prastandum ;  Bell's  Com.,  2,  p.  555  ;  Turner  v. 
Boss,  2d  December  1707,  M.  11,802  ;  Willy,  Urquhartypih  January  1754,  M. 
11,810;  see  also  Opinion  of  Lord  Glenlee  in  Edwards  v.  The  Physicians  of 
Glasgow,  11th  July  1818,  F.  C. 

Toung,  and  Dean  of  Faculty,  for  respondents.  The  action  is  incompetent. 
Magistrates  are  not  jailors  and  liable  for  the  aliment,  discipline,  or  escape  of 
their  prisoners ;  2  and  3  Vict.,  c.  42,  §  18.  In  granting  this  warrant  of  libe- 
ration they  may  have  pronounced  a  wrong  judgment  in  point  of  law,  but  they 
are  not  liable  to  an  action  of  damages  on  that  account  any  more  than  a  court 
of  review.    Besides,  the  judgment  in  this  case  was  sound. 

The  Lord  President.  I  am  very  strongly  impressed  with  the  notion  that 
there  is  no  ground  for  an  action  of  damages  in  any  view  of  the  case.  I  have 
no  doubt  that  this  person  being  desirous  to  take  the  benefit  of  the  Act  of 
Grace  and  of  the  6  Geo.  IV.  adopted  the  proper  course  for  bringing  her  claim 
to  a  decision  by  presenting  her  petition  to  the  magistrates,  and  I  think  they 
were  the  parties  to  decide  the  case  in  the  first  instance,  and  to  decide  whether 
it  was  within  the  statute  or  not — whether  it  was  a  civil  matter  or  whether  it 
was  a  criminal.  It  might  be  a  difficult  question  to  decide,  and  they  may  have 
pronounced  a  wrong  judgment ;  but  supposing  they  have  done  so,  and  there  is 
no  allegation  of  irregularity  in  the  proceedings,  or  of  anything  wrong  in  the 
motives  of 'the  Court  that  pronounced  that  judgment,  I  do  not  think  an  action  of 
damages  will  lie.    They  have  decided  according  to  the  best  of  their  ability. 

Lords  Fullerton  and  Ivory  concurred. 

The  Court  pronounced  the  following  interlocutor : — "  Find  that  the  pro- 
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June  1. 1853.  ceedings  referred  to  were  institnted  before  the  Court  of  the  Ma^trates  of 
^'^Y'*^      Dumfries,  which  r;as  the  proper  tribunal  for  disposing  of  the  question  of  Mary 

Smith  ».  Dixon's  claim  for  aliment  under  the  Acts  1696,  chap.  32,  and  6  of  Geo.  IV. 
'  'chap.  62 ;  That  there  is  no  allegation  of  irregularity  in  the  proceedings,  and 
that  the  ground  of  action  maintained  by  the  pursuer  resolves  into  an  aver- 
ment that  the  judgment  of  the  magistrates  sustaining  the  claim  and  giving 
effect  to  the  provisions  of  the  said  statutes  was  not  sound  in  law :  Therefore 
adhere  to  the  interlocutor  of  the  Lord  Ordinary  so  far  as  it  finds  that  no  rele- 
vant ground  of  action  has  been  oondeeoended  on,  and  assoilzie  the  defenders, 
and  decern :  find  it  unnecessary  to  dispose  of  the  matter  embraced  in  the  other 
findings  of  the  Lord  Ordinary's  interlocutor :  of  new  find  the  defenders  entit- 
led to  expenses."  &c. 

* 

Richard  Arthur,  S.S  C,  Pnrsuer's  \gent. 

Brodies  Sf  Kennedy,  W.S.,  Defenders'  Agents.  (J.  S.  M.) 


No.  200.  FORSYTH'S  FACTORY. 

Judicial  Faetor-~Cwrator  bonia,  removed  of. 

2d  Dirision.        Forsyth,  curator  bonis  to  L.  R.  Hoyes,  was  on  1st  February  last,  found 

Jnne  1  1863  Personally  liable  in  the  loss  sustained  by  a  loan  of  L.2000 ;  (See  supra,  p. 

s.-Y^^      187,)  and  decree  was  granted  in  name  of  the  Accountant  of  Court.     The  Ac- 

Forsyth's        countant  reported  to  the  Lord  Ordinary  (Curriehill),  that  the  balance  due  by 

Factory.         ^he  curator  under  the  above  decree,  was  L.2361  :  12  :  8,  at  21st  Dec.  1852  ; 

that  he  was  unable  to  obtain  payment  of  this  sum,  and  that  the  curator  had 

executed  a  trust  for  behoof  of  his  creditors.     The  Accountant  expressed  his 

opinion  that  as  the  lunatic  possessed  other  means,  it  would  be  injudicious  to 

continue  Forsyth  longer  in  the  management,  and  that  some  other  competent 

party  should  be  appointed. 

Lord  Curriehill,  having  reported  the  circumstances  to  the  Court  to-day. 
The  Court  "  having  resumed  consideration  of  this  case,  nominate  and  appoint 
Mr  Robert  Urquhart,  writer  in  Forres,  to  be  curator  bonis  to  Lewis  Robert 
Hoyes,  with  the  usual  powers,  he  finding  caution  according  to  the  Act  of 
Sedenmt,  and  decern :  Allow  extract  to  go  out  ad  interim  ;  and  recommend  to 
Mr  Urquhart  to  recover  the  funds,  and  take  the  necessary  steps  for  the  safety 
of  the  lunatic  without  delay."  (J.  M.  M.) 


No.  201.  BALLINTEN  v.   CONNON,    and 

CONNON  V,  BALLINTEN. 

Proceu — Nofe  to  Inner  House, 

2d  DirisioTi.        ^  6*^^  0^  these  cases  a  printed  note  had  been  lodged,  narrating  the  various 

June  1. 1853.  ^teps  of  procedure,  which  had  been  very  complicated,  and  moving  the  Court, 

^"^^^       in  respect  of  failure  to  sist  a  mandatory,  to  pronounce  decree  of  reduction,  &c., 

Ballinten  r.     in  the  one  case,  and  of  absolvitor  in  the  other. 

Connon  v,  ^^®  LoRD  Justice-Clerk.     A  practice  is  creeping  in  of  putting  in  long 

Ballinten.       printed  or  written  notes.     We  cannot  allow  this,  it  is  just  reviving,  in  an 

unauthorised  shape,  argumentative  papers.    A  short  written  note  to  me  ought 

to  be  put  in,  reserving  explanations  till  the  discussion  at  the  bar. 

(J.  M.  M.) 
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MACPHERSON  v.  TYTLER  &  OTHERS.  No.  202. 

Proces9-^Eipense*y  Interest  on, — In  an  action  of  accounting  against  executors,  a  remit 
was  made  to  an  accountant  to  prepare  a  state  of  the  executry  accounts.  The  pursuer  paid 
half  of  the  accountant's  fee,  and  afterwards  obtained  decree  in  bis  favour  for  a  large  sum 
with  expenses : — Held,  that  he  was  entitled  to  recover  not  only  the  sum  paid  by  him  to 
the  accountant,  but  also  interest  thereon  from  the  date  at  which  he  advanced  it,  his  out- 
lay being  occasioned  by  the  neglect  of  the  defenders  in  not  having  kept  proper  accounts. 

In  1835  Miss  Macpherson  raised  action  of  accounting  against  the  exe- 2d  Division, 
cutors  of  Macpherson  of  Belleville,  or  their  representatives.     The  intromis- June  l.  1853. 
sions  of  these  executors  began  so  far  back  as  1796.     The  matters  under  inves-       '•"^'^ 
ligation  in  this  action  being  very  complicated,  and  the  accounts  very  obscure, 'p  f^p^  *""  "* 
a  remit  was  made  to  an  accountant.     Ultimately,  decree  was  pronounced  in 
favour  of  Miss  Macpherson  for  about  L.20,000,  and  she  was  found  entitled  to 
the  expenses  of  the  accounting.     In  her  account  of  expenses,  she  charged  the 
defenders  with  L.262,  10s.,  as  her  proportion  of  the  sum  paid  to  the  account- 
ant for  his  report,  and  also  with  L.79  :  16  :  6,  being  interest  at  5  per  cent, 
thereon,  from  20th  April  1847,  the  date  on  which  it  was  paid.     This  interest 
the  creditor  disallowed. 

Penney^  for  Miss  Macpherson,  objected  to  this  finding  of  the  auditor.  The 
expense  of  making  up  a  proper  state  of  accounts  is  one  which  the  executors, 
who  were  bound  to  render  them  correctly,  are  justly  liable  to  pay.  Miss 
Macpherson  in  advancing  a  part,  was  paying  for  them,  and  ought  to  have  in- 
terest on  her  outlay  for  their  behoof.  This  falls  among  the  equitable  excep- 
tions to  the  rule,  that  interest  is  not  allowed  on  expenses  till  constituted  by 
decree.  See  1  Bell's  Com.  p.  649 ;  Orote  v.  Sinclair,  15th  May  1819 ; 
3PDowall  V.  APDowall,  8th  Dec.  1821. 

R.  Thomson,  contra.  This  case  does  not  fall  among  the  exceptions.  The 
action  was  brought  at  a  distance  of  nearly  forty  years  from  Macpherson's 
death  ;  and  the  transaction  being  so  old,  the  accounting  must  necessarily  have 
been  complicated  ;  see  Barclay,  5th  March  1850,  Jurist ;  Earl  of  Fife  v.  Duff, 
3d  March  1824 ;  Pearae  v.  M^Donell,  2d  March  1825 ;  Dunlop  v.  Speir, 
15th  Nov.  1825.  These  cases  shew  how  strong  the  general  rule  is.  Besides, 
the  proper  time  for  making  this  claim,  was  when  the  merits  were  settled,  and 
the  whole  case  was  in  view  of  the  Court. 

The  Lord  Justice-Clerk.  The  general  principle  certainly  is,  that  judicial 
expenses  do  not  bear  interest ;  and  I  could  not  have  concurred  in  the  decisions 
in  the  cases  of  Qrote  and  M^Dowall,  where  interest  was  allowed  on  the  proper 
expenses  of  process.  I  think  there  must  be  mala  fides  shewn  in  staving  oil' 
decree  before  such  decisions  would  again  be  pronounced.  But  this  case  is 
different,  for  here  Miss  Macpherson  was  compelled  to  make  this  outlay,  in 
order  to  obtain  what  the  executors  ought  to  have  prepared,  and  been  ready  to 
produce.  This  justly  faUs  to  be  reimbursed  to  her  by  the  defenders  as  at  the 
date  when  she  made  the  advance.  Had  they  performed  their  duty  in  keeping 
proper  accounts,  there  would  have  been  no  necessity  at  all  for  this  action.  By 
allowing  interest  on  her  outlay,  we  do  not  trench  upon  the  cases  which  settle 
that  the  ordinary  expenses  of  process  do  not  bear  interest. 

This  objection  is  stated  at  the  proper  time.     Had  we  been  asked  before  to 
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June  I.  1858.  allow  this,  we  would  have  answered  that  we  must  first  have  the  accounts  be- 

^'■'V"-^      fore  us  to  shew  whether  half  the  fee  was  really  paid  by  Miss  Macphcrsou. 
Macpherson  r.     fhe  other  Judges  having  concurred, — 

The  Court  sustained  the  objection  ;  and  found  interest  due. 

Gibson-Craig^  Dahiel  and  Brodie,  W.S.,  Agents  for  Objector. 
J.  ^  J.  Wright^  W.S.,  and  Gordon^  Stuarty  and  Cheyne^  W.S.,  Defenders'  Agents. 

,(J.M.  M.) 


No.  203.  DUNCAN,  Petitioner. 

Pi-ocess-^Appeal — Expenses — Petition  to  apply  Judgment. — ^Expenses  of  petition  to  apply 
jadgmcnt  of  the  House  of  Lords,  affirming  that  of  the  Coart  of  Session,  Refused 

2d  Division.  Duncan  on  24th  January  1851,  got  decree  in  the  Court  of  Session  for 
June  1. 1853.  L.2000,  under  certain  deductions  if  instructed,  in  regard  to  which  parties  were 
_.  appointed  to  be  further  heard.     A  state  of  deductions  was  lodged  accordingly 

Petitioner.  ^7  ^6  defenders,  and  followed  by  objections  for  the  pursuer.  Before  these 
papers  came  to  be  considered,  the  defenders  lodged  an  appeal  to  the  Honso  of 
Lords.     The  judgment  of  the  Court  below  was  afiirmed  with  costs. 

This  was  a  petition  "  to  apply  the  judgment  of  the  House  of  Lords,  and  to 
order  the  case  to  the  roll,  that  the  state  of  deductions  for  the  defenders  and 
objections  thereto  for  the  petitioner  may  be  disposed  of,  .  .  .  and  to  find 
the  petitioner  entitled  to  the  expenses  of  this  application.'* 

Judgment  was  accordingly  applied,  and  the  case  ordered  to  the  roll.  But 
the  Court  refused  the  expenses  of  the  application. 

Note. — See  Balmanno  v.  ATNee^  10th  March  1826,  and  subsequent  cases. 
Home  §*  Rose,  W.S.,  Petitioner's  Agents.  (J.  M.  M.) 


No.  204.  COLLINS  and  FEELY,  Petitioners. 

Process — Appeal  to  House  of  Lords — Execution  pending  Appeal — Petition  to  apply  Judg- 
ment — Expenses. — Held,  1.  That  an  appellant  who  had  obtained  judgment  of  reversal  in 
House  of  Lords  was  entitled  to  the  expenses  of  opposing  an  application  for  interim  exccn- 
tion.  2.  That  he  was  also  entitled  to  the  expenses  of  the  application  to  apply  the  judg- 
ment of  reversaL 

2d  Division.        Collins,  Young,  and  Feely,  had  engaged  in  a  copartnery,  which  was  dis- 

Jnne  1. 1853.  8<)lved  by  Young's  death.     Young's  executor  presented  petition  to  the  Court 

>.^Y^^      for  the  appointment  of  a  judicial  factor  to  wind  up  the  company  affairs,  which 

Collins  and     was  opposed  by  Collins  and  Feely.     The  Court,  however,  granted  the  prayer, 

Feely,  Pet.      ^^^  appointed  a  factor  on  17th  Feb.  1862  ;  (see  vol.  i.,  p.  476.)     Collins  and 

Feely  appealed.     Afler  their  petition  of  appeal  had  been  presented,  Young 

applied  for  interim  execution,  which,  aAer  opposition,  was  granted ;  (see  vol. 

i.,  pp.  639  and  732.)    The  House  of  Lords  having  on  14th  March  1853, 

ante,  p.  54,)  reversed  the  judgment  below, 

Collins  and  Feely  now  petitioned  the  Court  to  apply  the  judgment  of  re- 
versal, *'  to  recall  the  interlocutor  appealed  from,  and  also  the  subsequent 
interim  appointment  of  Mr  Mackenzie  as  judicial  factor ;  to  refuse  the  petition 
of  the  said  Andrew  Young  for  appointment  of  a  judicial  factor,  with  expenses, 
including  the  expenses  of  opposing  the  application  for  interim  execution  and 
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appointment  of  Mr  Mackenzie  as  judicial  factor,  ad  interim^     •     •     .     and  to  June  1. 1868w 
find  the  petitioners  entitled  to  the  expenses  of  the  present  application/'  ''^'v^^ 

Miliar  opposed  the  petition,  in  so  far  as  it  prayed  for  the  expenses  of  oppos*£«e^jy  Pet. 
ing  the  application  for  interim  execution.    These  were  not  given  bj  the  House 
of  Lords.    (Lord  Justice-Clerk. — ^Thej  are  asked  not  in  respect  of,  but  in 
consequence  of  the  judgment  of  reversal.)    They  ought  not  to  be  granted,  see- 
ing interim  execution  was  a  reasonable  and  proper  step  in  the  circumstances. 

Dean  of  Faculty  supported  the  petition.  These  expenses  follow  from  the 
judgment  of  reversal,  which  declares  that  the  original  petition  ^*  ought  to  have 
been  refused  with  expenses,' '  and  remits  back  to  this  Court  to  do  "as  shall 
be  just  and  consistent  with  this  declaration  and  judgment"  See  Davidson^ 
25th  June  1824 ;  Clyn^B  Trustees  ▼.  Sdalery  80th  June  1835. 

The  Lord  Justice-Clerk.  I  do  not  see  how  we  can  refuse  these  expenses. 
They  follow  from  the  judgment  of  the  House  of  Lords,  holding  that  the  ori- 
ginal petition  for  the  judicial  factor  was  incompetent.  Sclater's  case  is  in 
point. 

Dean  of  Faculty  then  claimed  the  expenses  of  this  application.  See  Union 
Canal  Company  v.  Carmickael,  20th  July  1842,  Jurist ;  Brodie  v.  SincUdrj  3d 
Dec.  1831. 

The  Lord  Justice-Clerk.  We  must  grant  expenses.  You  could  not 
have  got  the  expenses  in  the  case  without  this  application. 

The  Court  ..."  ^PP^J  the  judgment  of  the  House  of  Lords ;  liecall 
the  interlocutor  appealed  from,  and  also  the  subsequent  interim  appointment 
of  Mr  Mackenzie  as  judicial  factor;  refuse  the  petition  of  Andrew  Young  for 
appointment  of  a  judicial  factor,  with  expenses,  including  the  expenses  of 
opposing  the  application  for  interim  execution  and  appointment  of  Mr  Mac- 
kenzie as  judicial  factor,  ad  interim^  and  decern ;  .  .  .  Find  the  peti- 
tioners entitled  to  the  expenses  of  the  application,  and  remit,''  &c. 

C  j-  E.  Baxter^  W.S.,  Petitioners'  Agents.  (J.  M  M.) 


This  day  George  Dbas,  Esq.,  took  his  place  on  the  bench  by  the  title  of  Jane  l»  1853. 
Lord  Deas. 

Lord  Robertson  took  his  place  in  the  First  Division  in  room  of  Lord 
CuiONGHAHS  resigned. 


EDMUND  V.  BROWN  or  GRANT.  No.  205. 

Act  1621,  c.  18. — Bankrupicy — Fraud — Conjunct  and  Confident — Reduction — Rdevana/. — 
Circnmstances  in  which  the  STerments  in  an  action  of  redaction  at  common  law,  and  also 
on  the  statute  1621,  of  certain  tnuuactions  alleged  to  hare  been  entered  into  by  a  bankrupt 
to  defraud  his  creditors  Held  relevant  to  support  the  conclusions  of  the  action. 

QlKiation,  whether,  In  such  action,  the  pursuer  is  bound  to  allege  that  he  was  a  creditor 
of  the  bankrupt  prior  to  the  date  of  the  transactions  under  challenge. 

This  was  an  action  of  reduction,  &c.,  raised  both  at  common  law,  and  on  Ist  Division, 
the  Act  1621,  c  18,  at  the  instance  of  Edmnnd,  as  trustee  on  the  sequestrated  June  2. 1853. 
estate  of  Nieol.    It  was  directed  against  Mra  Grant,  the  aunt  of  the  bank-      "--^y^^ 
rupt*8  wife,  who  was  her  next  of  kin,  for  the  purpose  of  setting  aside  certain  ^dmund  v, 
transferences  in  the  defender's  favour.    The  grounds  of  action  proceeded  on  Qrant. 
the  allegation  that  the  bankrupt  was  the  defender's  *'  law  agent,  confidential 
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Kdmund  v. 
BroA'n  or 
Grant. 


June  2. 1853.  adviser,  and  intimate  friend."  And  they  were  farther  thus  specified  generally, 
at  the  dates  of  all,  and  each  of  the  transactions  before  specified,  between  the 
bankrupt  James  Nicol,  and  the  defender,  of  the  conveyances  and  transferences 
made  and  obtained  by  him  in  her  favour,  and  of  the  deeds  and  missives  be- 
fore narrated,  the  said  James  Nicol  was  insolvent,  and  they  were  all  and  each 
made  and  obtained  by  him  in  favour  of  the  defender,  without  any  true,  just,  and 
necessary  cause,  without  any  just  price  or  other  consideration  being  given  by 
her  therefor,  and  afi^r  he  had  contracted  lawful  debts  to  the  creditors. 
The  pretended  considerations  for  them  were  not  paid  or  advanced  by  the 
defender,  or  out  of  her  funds,  and  are  inadequate.  And  all  and  each  of  the 
said  transactions,  transferences,  deeds,  and  missives,  were  entered  into  and 
executed  for  the  purpose  of  defrauding  the  bankrupt  James  NicoFs  lawful 
creditors,  and  are  to  their  prejudice." 

In  defence,  it  was  pleaded  that  the  allegations  were  irrelevant,  or  not 
sufficiently  specific  to  support  the  conclusions  of  the  summons. 

The  Lord  Ordinary  (Curriehill),  repelled  the  defences,  and  ^*  before  answer, 
appoints  the  pursuer  within  eight  days  to  lodge  a  draft  of  the  issue  or  issues 
lie  proposes  for  trying  the  question  in  dispute."  Uis  Lordship  added  the 
following  note  : — 

*'  The  defender  maintains  that  the  pursuer's  allegations  are  essentially  de- 
fective, because  he  does  not  expressly  set  forth  that  the  debts,  or  some  of 
them,  now  owing  by  the  bankrupt,  were  contracted  prior  to  the  date  of  the 
transactions  under  challenge.  But  as  the  pursuer  expresisly  alleges  that  the 
conveyances  under  challenge  were  grunted  after  the  bankrupt  was  in  a  state 
of  insolvency,  and  without  an  onerous  or  just  cause,  and  were  fraudulent  and 
collusive  devices  to  defeat  the  just  rights  of  the  bankrupt's  creditors,  the  Lord 
Ordinary  does  not  think  that  it  is  necessary  for  the  pursuer  to  allege  tliat  all 
or  any  of  the  existing  debts  were  contracted  prior  to  the  date  of  such  deeds, 
in  80  far  as  Vie  challenge  proceeds  on  the  common  law. 

In  so  far  as  the  challenge  proceeds  on  the  statute  1621,  the  want  of  such 
an  allegation  certainly  places  the  defender  in  a  worse  position  than  he  would 
have  been  in  if  the  summons  had  contained  such  a  statement ;  and  the  pur- 
suer will  probably  not  get  an  issue  in  support  of  his  challenge  under  the 
statute,  unless  it  be  framed  in  stringent  terms.  But  neither  the  statute  it- 
self, nor  the  decisions  following  upon  it,  appear  to  make  such  an  allegation 
an  indispensable  requisite  when  the  challenger  dispenses  with  the  benefit  of 
certain  presumptions  created  by  the  statute,  and  undertakes  the  anus  of  prov- 
ing the  bankrupt's  actual  insolvency  when  he  granted  the  deeds  under 
challenge  to  conjunct  or  confident  persons. 

The  other  objection  insisted  upon  by  the  defender  relates  exclusively  to  the 
challenge  on  the  statute,  viz.,  that  while  she  is  not  alleged  to  be  a  conjunct  per- 
son, the  facts  alleged  do  not  amount  to  a  relevant  statement  of  confidentiality 
in  the  sense  of  the  Act.  And  it  is  true  that  the  circumstance  of  her  being 
the  client  of  the  bankrupt,  would  not,  per  se,  infer  this.  But  that  circum- 
stance is  only  one  of  the  several  elements  which  are  set  forth  in  the  record 
as  inferring  confidentiality ;  and  if  an  issue  should  be  allowed  to  the  pursuer 
under  the  statute,  it  must,  as  the  Lord  Ordinary  thinks,  be  so  framed  as  to 
impose  on  him  the  burden  of  proving  confidentiality. 
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The  Lord  Ordinary  therefore  thinks  that  the  pursuer's  averments  entitlejune  2. 1853. 
him  to  an  issue  at  common  law,  but  that  it  will  depend  upon  the  terms  of  the      "^-v^-^ 
issue  which  he  asks  under  the  statute  1621,  whether  or  not  he  can  get  it  Edmund  ». 
under  the  record  in  this  case.     In  these  circumstances,  it  is  considered  advis-  Qrant. 
able,  with  the  view  of  saving  double  discussions,  that,  ante  omnia,  the  pur- 
suer should  lodge  the  drafl  of  the  issues  which  he  proposes ;  and  the  question 
as  to  the  relevancy  or  sufficiency  of  his  averments  to  support  the  issues,  and 
as  to  their  terms,  if  they  shall  be  allowed,  may  be  disposed  of  at  the  same 
time." 

The  defender  reclaimed. 

Macpheraan,  and  Mtxcfarlane,  for  the  reclaimer,  referred  to  Stair,  b.  1,  tit. 
ix.,  §  15  ;  Ersk.,  b.  iv.,  tit.  i.,  §  29  ;  2  Bell's  Com.,  183  ;  Buccleuch  v.  Sin- 
clair, Dec.  1728,  M.  12,578. 

W.  G.  Dickson,  and  T,  Mackenzie,  for  the  respondent,  admitted  that  the 
parties  were  not  conjunct,  but  maintained  that  confidentiality  was  a  matter 
for  the  jury ;  enough  has  been  set  forth  here  to  entitle  the  pursuer  to  an 
issue  of  confidentiality.  It  is  not  necessary  for  a  pursuer  to  aver  that  he  re- 
presents prior  creditors ;  2  Bell's  Com.  184,  and,  at  all  events,  the  pursuer 
as  trustee  for  all  the  creditors,  represents  the  prior  creditors. 

The  Lord  President  suggested  that  the  pursuer's  statement  might  be 
amplified  to  the  extent  of  adding  the  averment  that  the  pursuer  did  in  fact 
represent  such  prior  creditors ;  and  the  rest  of  the  Court  concurring,  and  an 
addition  to  that  effect  having  been  made  at  the  bar,  his  Lordship  then  said  : — 

I  do  not  think  that  sufficient  grounds  have  been  cited  to  us  for  altering  the 
interlocutor.  Looking  to  the  whole  record  there  is  sufficient  relevant  matter 
averred  to  allow  investigation.  We  are  dealing  with  a  matter  of  relevancy. 
It  is  set  forth  in  sufficiently  explicit  terms  that  these  various  interests  were 
given  to  this  person  by  the  bankrupt  when  he  was  insolvent,  when  he  was  on 
the  eve  of  bankruptcy,  without  consideration,  and  with  the  view  of  defrauding 
his  creditors.  When  it  is  alleged  that  all  this  was  done  to  a  person  in  the 
relation  to  the  bankrupt  in  which  the  defender  stands,  no  more  is,  I  think, 
required  at  common  law.  The  first  objection  on  the  statute  being  now 
obviated  by  the  correction,  the  only  other  one  stated  is  the  defect  in  set- 
ting forth  what  amounts  to  the  relation  of  confidentiality.  Now  I  think 
there  is  enough  set  tbrth  here  in  that  respect  as  mere  matter  of  averment 
The  whole  circumstances  when  explained  may  make  it  more  or  less  clear, 
but  as  a  matter  of  averment  I  think  there  is  sufficient. 

The  rest  of  their  Lordships  concurred. 

The  CouBT  "  adhere,     .     .     .     and  allow  the  pursuer  to  give  in  amended 
issues,  reserving  all  questions  of  expenses." 

//.  G.  Dickson,  W.S.,  Pursner's  Agent. 

Gordon,  Stuart,  ^  Cfua/ne,  W.S.,  Defender's  Agents.       (J.  S.  M.) 


M'FARLANE,  Advocator.  No.  206. 

^sine-^WrU— Date,— An  instrument  of  sasine  did  not  specify  the  year  of  the  Christian 
crl,  but  merely  bore  as  its  date  "  the  l«th  day  of  April  in  the  year  of  our  Sovereign  Lord 
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Geoiige,  by  the  grace  of  God  ...  the  forty-sixth  year  -r-^HM  that  it  was  nail, 
because  it  did  not  say  which  of  the  different  kings  of  the  name  of  Gtorge  was  meant, 
and  so  had  not  even  one  certain  date ;  and  that  it  was  therefore  unnecessary  to  decide  the 
Question,  whether  it  is  essential  to  the  validity  of  such  an  instrument  that  its  date  be  de- 
scribed by  the  year  both  of  the  Christian  era  and  of  the  Sovereign's  reign. 

2d  Division.  M*Farlane  presented  to  the  Sheriff  of  Chancery  a  petition  for  special 
June  2.  1858.  service  as  heir  to  his  father  in  the  lands  of  Ballincleroch.  The  instrument  of 
-.j-TT^'^  sasine  in  favour  of  his  father  set  forth  the  invocation  in  these  terms : — "  In 
Advocator!  the  name  of  God,  Amen.  Be  it  known  to  all  men  by  this  present  public  in- 
strument, that  upon  the  eighth  day  of  April  in  the  year  of  our  sovereign  Lord 
George,  by  the  grace  of  God,  of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  King,  Defender  of  the  Faith,  the  forty-sixth  year ;  in  presence  of  me, 
Notary  Public,**  &c.  But  the  year  of  the  Christian  era  was  omitted,  and  so 
the  instrument  contained  only  one  date.  The  Sheriff  dismissed  the  petition, 
on  the  ground  that  in  accordance  with  the  decisions  in  Hoggan  v.  Banien^ 
13th  July  1835,  House  of  Lords,  30th  Julj  1840 ;  and  Breckin  Toum  CatmcU 
y.  Arbuthnoty  11th  December  1840,  the  instrument  of  sasine  was  null,  as  not 
bearing,  in  addition  to  the  year  of  the  King's  reign,  the  year  of  the  Christian 
era ;  that  the  precept  of  sasine  in  the  disposition  was  still  open,  and  that  there- 
fore he  could  not  serve  petitioner  to  his  ancestor  as  having  died  last  vest 
and  seised  in  the  lands. 

M'Farlane  having  advocated,  the  Lord  Ordinary,  (Curriehill)  reported  the 
case  to  the  Second  Division,  and  observed  in  a  note,  *^  until  the  statute  8th 
and  9th  Vict.  c.  35  came  into  operation,  it  was  necessary  that  an  instrument 
of  sasine  should  set  forth  its  date,  because  its  date  regulated  the  period 
within  which  it  could  be  inserted  in  the  Register  of  Sasines.  Until  that 
time,  the  universal  practice  had  been  to  point  out  the  year  by  reference  both 
to  the  Christian  era  and  to  the  reign  of  the  existing  Sovereign.  And  in  the 
two  cases  of  Hoggan  and  Brechin — opinions  were  stated,  that  it  was  necessary 
to  point  out  the  year  in  both  of  these  ways.  And  hence  the  advocator's 
demand,  to  have  an  instrument  of  sasine  sustained,  with  only  one  of  the  dates, 
is  somewhat  startling,  and  requires  serious  consideration.  On  the  other  hand, 
in  neither  of  the  cases  above  mentioned  was  it  necessary  to  decide  that  ques- 
tion ;  and  it  was  not  decided ;  and  it  does  not  appear  to  have  been  authori- 
tatively decided.  And  as,  in  the  present  case,  the  true  date  of  the  instru- 
ment of  sasine  clearly  appears  ex  facte  of  the  instrument  itself,  it  cannot  be 
held  to  be  null  and  void  as  not  stating  its  date,  unless  it  be  held  that,  by  the 
law  of  Scotland,  a  reference  to  the  Christian  era  as  weU  as  to  the  reign  of  the 
Sovereign  is  required  as  a  solemnitj  for  ascertaining  its  date.  No  such  solem- 
nity appears  to  have  been  established  by  statute.  The  origin  and  history 
of  the  practice  of  stating  more  than  one  date  in  notarial  instruments  are  fuUj 
stated  by  Craig,  ii.,  7,  12,  and  also  in  Ross'  Lectures  on  Conveyancing,  ii.^ 
180.  It  is  correctly  stated  in  the  advocator's  minute,  that,  according  to  that 
usage,  the  practice  in  Scotland  prior  to  the  Reformation  was  to  point  out  the 
year  by  referring  to  the  indiction  as  well  as  to  the  Christian  era  and  the 
King's  reign.  But  after  the  Reformation  the  Court  held  itself  warranted  to 
sustain  an  instrument  in  which  the  indiction  was  not  correctly  referred  to,  in 
the  case  Bruce  v.  Livingstone  mentioned  by  Craig,  and  the  practice  of  refer- 
ring to  the  indiction  was  thereafter  discontinued ;  and  this  appears  to  shew 
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that,  at  that  period  at  least,  it  was  not  held  to  be  an 'indispensable  solemnity  June  2.  1853. 
that  all  the  different  modes  by  which  in  practice  the  year  had  been  described       ^v' 
should  be  observed.     Nor  is  it  easy  to  discover  a  satisfactory  reason  why  the  ^^y     t"^* 
use  of  both  of  the  two  remaining  modes  of  describing  the  year  should  be  held 
to  be  an  indispensable  solemnity  in  a  case  where,  by  one  of  them,  the  date  is 
unequivocally  ascertained.    A  reference  to  either  of  them  has  always  been 
held  sufficient  to  poinc  out  the  dates  of  other  documents  of  the  greatest  impor- 
tance.   The  dates  of  Acts  of  Parliament,  Signet  letters,  &c.,  have  been  held 
to  be  sufficiently  pointed  out  by  reference  to  the  year  of  the  Sovereign's  reign. 
But  still,  if  the  Court  shall  hold  that  practice  has  rendered  the  use  of  both 
references  a  legal  solemnity  for  the  purpose  of  pointing  out  the  date  of  such 
instruments,  the  failure  in  the  use  of  it  would  be  fatal  to  the  instrument  in 
question." 

Young,  for  the  advocator,  argued  in  a  minute,  that  one  certain  and  unmis' 
takeabk  date  was  all  that  was  necessary  in  an  instrument  of  sasine ;  that  the 
custom  of  inserting  two  dates  was  not  founded  on  statute,  or  the  observance 
of  it  held  essential  by  any  of  our  institutional  writers,  or  by  any  decision. 
Conveyancers  might  anxiously  repeat  the  same  thing  in  different  forms,  but 
the  law  did  not  require  that  any  thing,  however  important,  should  be  stated 
more  than  once.  The  judgments  in  Hoggan  and  Brechin  proceeded  on  the 
ground  that,  where  the  two  dates  are  disconform,  it  becomes  uncertain  which 
is  the  true  one. 

The  whole  Judges  were  consulted,  and  unanimously  returned  the  following 
opinion  : — "  The  instrument  of  sasine  does  not  specify  the  Sovereign  in  whose 
reign  the  sasine  is  said  to  have  been  ezpede,  inasmuch  as  it  merely  sets  forth 
that  his  Majesty's  name  was  Oeorge^  without  distinguishing  which  of  our 
different  kings  of  that  name  was  meant.  In  consequence  of  this  defect,  the 
reference  to  the  year  of  the  Sovereign's  reign  does  not  serve  the  purpose  of 
ascertaining  the  date  of  the  instrument.  Such  being  the  case,  this  instru- 
ment has  truly  not  even  one  certain  date,  and  consequently,  is  null  and  void ; 
and  it  is  not  necessary  here  to  decide  the  question  which  is  raised  by  the  note 
of  the  Sheriff  in  Chancery,  whether  it  is  essential  to  the  validity  of  such  an 
instrument  that  its  date  be  described  by  reference  to  the  year,  both  of  the 
Christian  era  and  of  the  Sovereign's  reign.'' 

On  advising  this  opinion,  the  Couet,  in  respect  thereof,  "  refuse  the  note 
of  advocation,  and  remit  to  the  Sheriff  of  Chancery  simpliciter" 

J.  Ir  J'  Wn'gfit,  W.S.,  Agents.  (J.  M.  M.) 


DEE  SIDE  RAILWAY  COMPANY  v,  ANDERSON  and  RHIND;        No.  207. 
AND  ANDERSON  v,  DEESIDE  RAILWAY  COMPANY. 

Lands  Clauses  Consolidation  Act,  §§  26,  27,  80,  and  Z^^BaUway—Arbitration— Overs- 
num'—Submission — Statute,  construction  of, — A  proprietor  of  lands  intersected  by  a  proposed 
railway,  intimated  that  he  desired  his  claims  of  compensation  to  be  settled  by  arbitration 
in  terms  of  the  statute.  Arbiters  were  named  by  both  parties,  and  an  oversman  by  the  arbi- 
ters. The  arbiters  having  differed,  executed  derolntion  in  favour  of  the  overBman,  who, 
however,  declined  to  act.  Three  months  having  elapsed  since  the  nomination  of  the 
arbiters,  the  proprietor,  maintaining  that  there  had  never  been  a  valid  statutory  submission, 
on  account  of  the  oversman's  declinature,  intimated  de  novo  to  the  company  that  he  had 
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named  a  new  arbiter.  The  company  having  declined  to  name  one  on  their  part,  he  nominated 
his  to  be  sole  arbiter,  in  terms  of  the  statute  : — IJeld  that  he  was  not  entitled  to  have  a  new 
submission  entered  into,  and  that  the  three  months  haWng  elapsed  without  anjr  award  in 
the  former  submission,  the  proprietor's  claims  fell  now  to  be  settled  by  a  jaiy  in  terms  of 
sec.  85  of  the  Act. 

2(1  Division.  On  9th  September  1852  the  Deeside  Railway  Company  gave  the  ordinary 
June  3. 1853.  statutory  notice  to  Anderson,  as  proprietor  of  certain  lands,  that  they  re- 
quired them  for  the  purpose  of  their  undertaking.  In  answer,  Anderson  on 
Co.  V.  Ander-  ^^^^  September  inclosed  his  claim  in  respect  of  his  lands,  and  intimated  his 
suu  and  Rhind.  exercise  of  the  st-atutory  option  to  have  his  compensation  settled  by  arbitra- 
tion, if  the  company  should  dispute  the  amount  he  demanded.  A  submission 
was  accordingly  entered  into  in  terms  of  the  Lands  Clauses  Consolidation 
Act,  and  Home  was  nominated  arbiter  on  behalf  of  the  company  on  8th  Jan. 
1853,  and  Matthews  on  behalf  of  Anderson  on  the  10th  of  same  month.  On  the 
14th  the  arbiters  accepted,  and  in  their  minute  of  acceptance  appointed  Smith 
to  be  oversman  in  terms  of  sec.  26*  of  the  above  statute.  On  28th  January, 
they  prorogated  the  term  for  pronouncing  their  award  till  14th  February,  but 
having  differed  in  opinion,  they  pronounced  no  award,  but  merely  executed  a  de- 
volution in  favour  of  Smith,  within  the  prorogated  time.f  On  15th  February, 
Smith  was  informed  for  the  first  time  of  his  appointment  as  oversman ;  but  he 
declined  to  act.  Thereupon  Anderson,  on  21st  March,  of  new  intimated  to 
the  railway  company  his  wish  to  have  his  claim  settled  by  arbitration,  and 
transmitted  to  them  a  nomination  of  Bhind  to  act  as  his  arbiter.  He  also 
requested  the  company  to  appoint  an  arbiter  on  their  part.  The  company 
having  refused  to  do  so,  Anderson  on  8th  April,  appointed  Rhind  to  act 
as  arbiter  for  both  parties,  under  sec.  24  of  the  statute.  This  was  suspension 
and  interdict  presented  by  the  railway  company,  on  9th  April,  to  have 
Anderson  prohibited  from  taking  any  steps  in  virtue  of  Khind's  nomination, 
and  to  have  Bhind  prohibited  from  acting  as  arbiter.  Interim  interdict  was 
granted,  and  the  cause  reported  to  the  Court  by  the  Lord  Ordinary. 

O.  Young,  and  Neaves,  for  suspenders.  No  award  having  been  pronounced 
in  an  arbitration,  validly  entered  into  in  terms  of  the  statute,  within  three 
months  from  the  last  nomination  of  an  arbiter,  the  compensation  must  now  be 

*  "  Wliere  more  than  one  arbiter  shall  have  been  appointed,  such  arbiters  shall,  before 
they  ent«r  upon  the  matters  referred  to  them,  nominate  and  appoint  by  writing  under  their 
hands,  an  oversman  to  decide  on  any  such  matters  on  which  they  shall  differ,  or  which 
shall  be  referred  to  him  under  the  provisions  of  this  or  the  special  Act :  And  if  such  overs- 
man  shall  die,  or  become  incapable  to  act,  they  shall  forthwith  after  such  death  or  incapa- 
city appoint  another  oversman  in  his  place ;  and  the  decision  of  every  such  oversman  on 
the  matters  in  which  the  arbiters  shall  differ  shall  be  final.  Sec.  27 — If  in  either  of  the 
ca&es  aforesaid,  the  said  arbiters  shall  refo^e,  or  shall  for  seven  days  after  request  of  either 
party  to  such  arbitration,  neglect  to  appoint  an  oversman,  it  shall  be  lawful  for  the  Lord 
Ordinary  on  the  application  of  either  party  to  such  arbitration,  to  appoint  an  oversman,'* 
&c. 

t  Sec.  30  enacts,  ^  If,  where  more  than  one  arbiter  shall  have  been  appointed,  and  neither 
of  them  shall  refuse  or  neglect  to  act  as  aforesaid,  such  arbiters  shall  fail  to  make  their 
award  within  twenty-one  days  after  the  day  on  which  the  last  of  such  arbiters  shall  have 
been  appointed,  or  within  such  extended  time  as  shall  have  been  appointed  for  that  pur- 
pose by  both  such  arbiters  under  this  Act,  the  matters  referred  to  them  shall  be  determined 
by  the  umpire  to  be  appointed  as  aforesaid." 
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settled  by  a  jury  under  Bee.  35  *  of  Lands  Clauses  Act ;  and  the  railway  com-  june  3.  I8r>3. 
pany  cannot  be  compelled  to  enter  into  a  second  submission.  ^-'V"**' 

Cook^  and  Dean  of  Faculty^  for  respondents.  There  is  no  case  here  for  theDeeside  Kail, 
operation  of  sec.  36,  for  no  legal  or  competent  submission  was  ever  entered  g^^^^mJ'jjj^'j 
into.  To  make  an  effectual  submission  under  the  statute,  there  must  be  a 
complete  appointment  of  an  oversman,  as  well  as  of  arbiters,  see  sec.  26.  But 
here  the  oversman  never  accepted.  At  common  law  there  is  no  complete  sub- 
missi(m,  unless  the  referee  accepts,  for  submission  is  a  tripartite  contract. 
Therefore  the  complete  statutory  tribunal,  consisting  of  arbiters  and  oversman, 
never  was  created ;  and  respondent  is  still  entitled  to  demand  that  his  claim 
shall  be  disposed  of  by  arbitration. 

The  Lord  Justice-Clerk.  I  reserve  my  opinion  as  to  the  question, 
whether,  if  the  arbiters  address  themselves  to  the  duty  of  nominating  an 
oversman,  and  do  nominate  one  regularly  and  fairly,  not  being  aware  of  any 
objection  on  his  part  to  act,  and  he  does  not  accept,  their  power  to  nominate 
another  oversman  exists  or  not  under  this  Act.  I  reserve  my  opinion  also  as 
to  the  construction  of  sec.  27,  whether  it  entitled  the  respondent  to  resort  to 
the  Lord  Ordinary ;  for  supposing  he  could  have  taken  that  step,  he  has  not 
tried  to  bring  himself  under  that  section.  He  wishes  to  begin  with  a  new  sub- 
mission ;  and  his  argument  is,  that  there  was  here  no  reference  at  all  to  arbi- 
tration in  terms  of  the  statute,  because  the  statutory  tribunal  never  was 
created,  the  umpire  having  failed  to  accept.  I  cannot  take  this  view.  I  think 
that  there  was  here  a  regular  statutory  submission  ;  that  the  failure  contem- 
plated by  sec.  35  has  occurred^  and  that  the  other  machinery  provided  by 
the  statute  must  now  be  resorted  to. 

Lords  Cockburn,  Murray,  and  Wood  concurred. 

The  Court  accordingly  ^'  pass  the  note,  and  grant  interdict  as  craved.^' 
The  Court  had  before  them  at  the  same  time  a  suspension  and  interdict  at 
Auderson's  instance,  to  have  the  railway  company  prohibited  from  taking  any 
steps  to  obtain  a  settlement  of  the  compensation  by  jury,  under  a  notice  given 
by  the  company  of  their  intention  to  take  that  course  under  sec.  37  of  the 
Act.  Li  this  case  '^  the  Court  refuse  the  note ;  Find  the  suspender  liable  in 
expenses,''  &c. 

Lochhart,  Morton,  Whitehead  and  Greig,  W.S.,  Agents  for  the  Railway  Company. 
Inyiis  and  Leslie^  W.S.,  Agents  for  Andereon.  (J.  M.  M.) 

BALLINGALL,  Petitioner.  j^^  208. 

PupUs  Protection  Actj  12  aiui  13  VicL,  c.  5\-^Interest,  penaL — ^The  Court  has  no  power 
to  remit  or  modify  the  penal  Interest  prescribed  by  the  statute,  however  favourable  the 
circumstances. 

It  is  enacted  by  section  5  of  the  Pupils  Protection  Act,  <*  That  the  factor  shall  2d  Division. 

lodge  the  money  in  his  hands  in  some  one  of  the  banks  in  Scotland  established  June  3. 1853. 

by  Act  of  Parliament  or  Royal  Charter,  in  a  separate  account  or  on  deposit,      ^-^v^-^ 

Petition, 
*  **  If  the  party  claiming  compensation  shall  not,  as  herein  before  provided,  signiiy  his  Bullingall. 
dc<sire  to  have  the  question  of  such  compensation  settled  by  arbitration  ;  or  if,  when  the 
matter  shall  have  been  referred  to  arbitration   the  arbiters  or  their  umpire  shall  for  three 
months  have  failed  to  make  their  or  his  award,  the  question  of  such  compensation  shall  be 
settled  bjr  the  verdict  of  a  jury,  as  herein  after  provided." 
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Jane  3.  1853.  And  if  the  fiietor  shall  keep  in  his  hands  more  than  £50  of  money  belonging 

"^^Y"^      to  the  estate  for  more  than  ten  days,  he  shall  be  charged  with  a  snm  to  the  estate 

Petition,         at  the  rate  of  £20  per  centum  per  annum^  as  the  excess  of  the  said  sum  of  £50, 

ingtt  .      £^^  g^^j^  ^-^^  ^  j^  gl^^  1^^  '^  ^-g  i^^Q^g  i)ejond  the  said  ten  dajs ;  and  unless  the 

money  has  been  so  kept  from  innocent  causes,  the  factor  shall  be  dismissed 
from  his  office,  and  shall  have  no  claim  for  commission."  Section  22  pro- 
vides for  the  charging  of  this  penal  interest  in  the  case  of  factories  subsist- 
ing at  the  date  of  the  Act. 

It  was  held  in  this  case  that  these  sections  are  imperative,  and  leave  the 
Court  no  discretion  to  remit  or  modify  the  penal  interest  in  any  case,  how- 
ever favourable  the  circumstances  may  be. 

The  report  of  the  Accountant  of  Court  bore,  that,  in  the  circumstances,  he 
'*  would  willingly  have  departed  from  penal  interest,  but,  according  to  his 
view,  the  5th  and  22d  sections  are  imperative,  and  leave  him  no  discretionary 
power  whatever."  Compearance  had  also  been  made  for  the  next  of  kin  of 
the  lunatic,  who  expressed  their  approval  of  the  whole  management  of  the 
factor,  and  desired  that  penal  interest  should  be  passed  from. 

J»  if  J,  Macandretc,  S.S.C.,  Agents.  (J.  M.  M.) 


No.  209.  CONNAL  and  LEISHMAN,  Petitioners. 

Process^  Grounds  and  WarrantB — Register^Extrcutt — CfericoZ  error.— In  a  smnmons,  in 
which  decree  had  been  extracted,  two  clerical  errors  occurred,  which  were  repeated  in  the 
record  and  in  the  extract  decree.  The  Court,  on  sumroary  petition,  authorised  the  ex- 
tractor to  re-transmit  the  proceedings  to  the  clerk  to  the  process ;  and  thereafter  allowed 
the  necessary  corrections  to  be  made  on  the  summons ;  and,  de  novo,  pronounced  decree  in 
the  action. 

2d  Division.       Connal  obtained  decree  of  proving  the  tenor  of  a  disposition  of  certain  sub- 
June  4. 1853.  jects.     In  the  description  of  these  subjects  in  the  summons,  two  clerical  errors 
'-^Y^-'      occurred,  which  appeared  also  in  the  record  and  in  the  extract  of  the  decree, 

Tnd  UhTman  "  ^"^^  ^^^"  ^®^°^  inserted  instead  of  "  High  Road,"  and  "  pertinents"  in- 
*  stead  of  "portions."  This  petition  prayed  the  Court  "to  authorise  the 
petitioner,  Mr  Leishman,  to  correct  and  authenticate  with  his  signature  these 
errors  when  they  occur  in  the  summons,  which  was  signed  by  him ;  and  also 
to  grant  warrant  to  the  principal  Extractor  of  Court  to  make  the  correspond- 
ing alterations  on  the  extract  of  the  decree  ;  .  .  .  and  that  the  corres> 
ponding  corrections  may  be  made  on  the  record." 

Scott  supported  the  petition  by  the  case  of  Rowe  v.  Duncan^  Ist  March 
1849,  Jurist. 

Lord  Justice-Clerk.  I  do  not  like  altering  the  record  of  a  process  after 
extract.  I  think  the  proper  course  is  to  make  an  application  similar  to  that 
in  Cadeira  case,  (14th  January  1853). 

The  petitioner,  accordingly,  now  prayed  the  Court  "  to  grant  warrant  to 
the  principal  Extractor  of  Court  to  re-transmit  the  summons  and  whole  pro- 
ceedings to  the  clerk  to  the  process,  and  to  open  up  the  decree,  or  take  what- 
ever other  step  may  be  necessary  for  allowing  the  alteration  in  the  summons 
above  specified,  and  thereafter  to  allow  the  same,  and  pronounce  decree  in 
terms  of  the  amended  summons,  or  to  do  otherwise,"  &c. 

The  Court,  on  1st  June  1853,  "grant  warrant  to  the  principal  Extractor 
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to  re-transmit  the  Bummons  and  whole  proceedings  in  this  case  to  the  clerk  June  4. 1858. 
to  the  process ;"  and  of  this  date,  the  following  interlocutor  was  prononnced  :      ^•^y^*' 
"  The  Court  having  renewed  consideration  of  the  petition  of  William  Connal,  P«^-»  Connal 
jun.,  and  John  Leishman,  and  productions  now  made,  authorise  and  allow 
the  alterations  specified  in  the  petition  to  be  made  on  the  summons :  and  the 
same  being  so  made,  they  de  novo  find  the  ceuus  amissiorua  of  the  disposition 

and  the  tenor  thereof  as  libelled  under  the  amended  summons 
proved, — and  decern  and  declare  accordingly." 

John  WaBs,  S.S.C.,  Agent.  (J  M.  M.) 


ALLAN  V.  KERR'S  TRUSTEES,  &c.  No.  210. 

Joint  Stock  Compam/^Purchase  of  ahare^^-Frctudulent  misrepreaentations — Insolvency — 
lUduetion — Relevancy. — A  reduction  was  brought  by  the  purchaser  of  shares  in  a  joint 
stock  company  of  this  transaction,  on  the  ground  that  he  had  been  induced  to  enter  into 
it  in  consequence  of  the  fraudulent  representations  by  the  directors  of  the  prosperity  of 
the  company,  while  the  company  was  in  point  of  fact  at  the  date  of  the  transaction  in- 
solvent, and,  according  to  the  terms  of  the  contract  of  copartnery,  dissolved  : — Held,  that 
there  being  no  allegations  that  the  defenders,  who  sold  the  shares,  were  parties  to  such 
misrepresentations,  the  averments  were  not  relevant  to  set  aside  the  transaction,  and  to 
liberate  the  pursuer  from  liability  as  a  shareholder,  and  therefore  that  the  action  could 
not  be  sustained. 

This  was  a  reduction  at  the  instance  of  Allan  of  a  purchase  made  by  him  1st  Division, 
of  100  shares  of  the  slock  of  the  Glasgow  Commercial  Exchange  Company,  j^^^  j  jg^g 
from  the  trustees  of  the  late  Alexander  Kerr,  on  the  ground  that  the  pursuer      ^"^y-^ 
"  was  induced  to  become  a  partner  and  shareholder  of  the  company,  in  con-  Allan  w.  Kerr's 
sequence  of  the  false  and  fraudulent  statements,  representations,  and  actings,  Trustees,  &c. 
or  the  fraudulent  or  undue  and  wrongful  concealment  of  the  said  Glasgow 
Commercial  Exchange  Company,  and  its  directors  and  others,  representing 
and  acting,  and  entitled  to  represent  and  act  for  the  said  company ;  "  and  the 
summons  contained  declaratory  conclusions  to  the  effect  that  the  pursuer 
stands  relieved  of  all  liabilities  as  a  partner,  at  all  events  in  all  questions  with 
the  defenders  or  any  of  them,  and  farther  concluded  for  £5000  of  damages. 

This  company  was  established  in  1845.  By  the  contract  of  copartnery  its 
business  is  declared  to  consist  of  lending  money  on  stocks  of  railway  and  other 
joint  stock  companies,  and  on  real  and  personal  property  of  every  description,  &c. 
The  provisions  of  the  contract,  so  far  as  applicable  to  this  case,  are  as  follows: — 

The  holders  of  the  stock,  are,  by  the  7  th  section,  declared  liable  for  the 
losses,  and  bound  to  relieve  each  other,  in  proportion  to  their  respective  shares. 
The  management  of  the  company  is  vested  in  directors,  on  whom  large  powers 
are  bestowed.  By  the  14th  section,  a  committee  of  directors  is  declared 
necessary  to  be  appointed,  who  are  to  examine  and  report  upon  the  affairs  of 
the  company  once  in  every  three  months.  By  the  17th  section,  the  directors 
are  to  subscribe  a  declaration  pledging  themselves  to  secresy.  By  the  27th 
section,  a  reserved  surplus  fund  is  to  be  established.  By  the  29th,  a  stock 
ledger  is  appointed  to  be  kept,  in  which  the  names  of  all  the  partners,  whether 
original  or  assumed,  are  to  be  entered ;  and  the  persons  so  entered  are  to  be 
proportionally  liable  in  the  losses. 

A  general  annual  meeting  is  to  be  held  on  the  first  Thursday  of  August 
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June  7. 1868.  annually ;  and  by  the  35th  section  it  is  provided,  that  *  at  every  annual  general 
'-'^"^      meeting  the  ordinary  directors  for  the  time  being  shall  exhibit  a  statement  or 

Trustees  ^^c.^^^^^^^  ^^  *^®  preceding  yearly  balance-sheet,  and  such  farther  statement  or 
report  of  the  affairs  of  the  company  as  they  may  deem  it  expedient  or  proper 
for  the  interests  of  the  company  to  be  made  public,  and  shall  then  declare  the 
annual  dividend  of  profits ;  and  every  such  statement  or  abstract  and  report 
shall  be  binding  and  conclusive  on  all  the  partners  and  their  foresaids,  unless 
some  error  shall  be  discovered  therein  before  the  next  subsequent  statement 
or  abstract  shall  have  been  produced ;  and  in  that  caee  such  error  shall  be 
rectified,  and  this  always  without  prejudice  to  the  provisions  herein  after  con- 
tained, as  to  the  appointment  and  powers  of  auditors.' 

By  the  40th  section  the  shares  are  declared  transferable ;  and  it  is  pro- 
vided, that  a  partner  who  has  disposed  of  his  shares  in  terms  of  the  regulations, 
'  shall  be  entitled  to  relief  of  and  from  the  whole  debts  owing  by  the  company, 
and  of  all  obligations  granted  for  the  same,  and,  in  general,  of  every  presta- 
tion incumbent  on  the  company ;  and  the  other  partners,  including  the  party 
or  parties  who  shall  have  acqoired  such  shares  or  shares,  shall  be  bound,  as 
they  hereby  bind  and  oblige  themselves,  and  theirs  aforesaid,  respectively,  to 
relieve  him,  his  heirs  and  successors,  of  the  same ;  but  he  or  they  shall  not  be 
entitled  to  claim  any  other  relief  than  that  contained  in  this  obligation :  And 
the  party  or  parties  acquiring  such  share  or  shares  shall,  in  regard  to  the 
whole  debts  and  obligations  contracted  by  the  company,  whether  prior  or 
posterior  to  the  period  of  such  party  or  parties  becoming  partner  or  partners, 
take  and  assume  the  precise  place  and  liability  of  his  or  their  author,  ancestor, 
or  cedent,  and  become  subject  to  all  the  obligations  incumbent  upon  him.' 

The  42d  and  46th  sections  contain  further  provisions  regulating  these 
transfers.  By  the  48th,  which  provides  for  the  keeping  of  correct  books,  it  is 
declared,  that  these  books  '  shall  be  balanced  as  upon  the  thirtieth  day  of 
June  1846,  and  as  upon  the  thirtieth  day  of  June  in  each  succeeding  year. 
A  statement  or  abstract  of  the  company's  affairs,  as  upon  the  date  of  each 
yearly  balance,  shall  be  made  out,  and  regularly  examined,  docqueted,  and 
subscribed  by  at  least  two  of  the  ordinary  directors,  and  shall  be  laid  before 
the  partners  at  the  annual  general  meeting,  to  be  held  on  the  first  Thursday  of 
August  thereafler,  for  the  satisfaction  of  all  concerned :  And  it  is  hereby  pro- 
vided and  declared,  that  the  partners,  other  than  the  said  ordinary  directors, 
shall  not,  on  any  account  or  pretence,  have  right  to  see  or  examine  the  books, 
accounts,  and  documents  of  the  company,  but  shall  be  bound  to  rest  satisfied 
with  the  yearly  statements  or  abstracts  above  provided  for.*  There  is  a 
power,  however,  for  a  majority  of  the  partners  to  appoint  auditors,  who  are 
to  investigate  into  the  state  of  affairs,  and  who  are  also  to  be  pledged  to 
secresy. 

The  50th  section  provides,  that '  it  shall  be  competent  to  and  in  the  power 
of  any  of  the  partners  of  the  company,  holding  not  less  than  three-fourth  parts 
of  the  capital  stock  of  the  company,  exclusive  of  stock  held  by  the  directors  for 
the  company's  behoof,  at  any  general  meeting  to  be  held  in  terms  of  this  con- 
tract, by  a  written  agreement  subscribed  by  them,  or  their  mandatories,  duly 
authorised  in  writing,  to  dissolve  the  said  company,  as  upon  a  date  to  be  spe- 
cified in  such  written  agreement ;  and  upon  such  written  agreement  being 
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dulj  subscribed  by  partners  holding  stock  to  the  said  extent,  personally,  or  June  7. 1853, 
by  mandatories  authorised  as  aforesaid,  the  said  company  shall  be  dissolved,      '''v"*^ 
as  upon  the  date  to  be  mentioned  in  the  said  agreement,  and  the  affairs  of  Allan  p.  Kerr*o 
the  company  shall  be  wound  up  and  brought  to  a  close :  But  it  is  hereby  ex- ^'^^'®*^"*  *^'* 
pressly  provided  and  declared,  that  if  it  shall  at  any  time  be  found  on  balancing 
the  company's  books,  that  losses  have  been  sustained  equal  to  the  whole  of  the 
reserved  surplus  fund,  and  also  to  one-fourth  part  of  the  advanced  capital 
stock  of  the  company,  exclusive  of  stock  held  by  the  directors  for  the  com- 
pany's behoof,  such  loss  shall,  ipso  facto^  and  without  the  necessity  of  any 
farther  procedure,  dissolve  and  put  an  end  to  the  company ;  and  in  either  of 
the  said  events,  the  said  dissolution  shall  be  forthwith  notified  by  the  said  ordi* 
nary  directors,  by  advertisement  and  circular  letters,  in  like  manner  as  is  pro- 
vided  with  regard  to  special  general  meetings  of  the  company,  as  well  as  in 
the  London  and  Edinburgh  Gazettes,  which  advertisements  in  the  gazettes  and 
newspapers  shall  be  continued  once  a  week,  for  at  least  one  calendar  month 
succeeding  the  dissolution ;  and  within  thirty  days  at  farthest  after  such  dis- 
solution, the  company  shall  discontinue  all  operations  and  ordinary  business  not 
necessary  for  winding  up  the  company's  affairs :  And  it  is  hereby  provided 
and  declared,  that  the  said  company  shall  continue,  notwithstanding  the  death, 
bankruptcy,  incapacity,  or  retirement  of  any  of  the  partners,  and  shall  not  be 
dissolved  otherwise  than  in  manner  above  written.'  " 

The  pursuer  alleged  that  at  an  annual  meeting  held  in  May  1849,  a  report 
was  submitted,  shewing  a  profit  sufficient  to  pay  a  dividend  of  6  per  cent, 
free  of  income  tax,  besides  a  sum  of  nearly  L. 1 0,000  to  be  carried  to  the  re- 
served surplus  fund ;  that  the  substance  of  the  report  was  published  in  the 
newspapers  of  the  day  ;  and  in  consequence  of  the  favourable  view  which  it 
contained  of  the  company's  affairs,  the  market  value  of  the  stock  was  kept 
up,  and  that  the  pursuer,  relying  upon  the  accuracy  of  the  report,  and  deceived 
by  its  statements,  was  induced  in  January  1850,  to  make  the  purchase  now 
sought  to  be  reduced ;  that  a  transfer  of  the  shares  was  completed,  and  the 
pursuer's  name  entered  in  the  stock-book  of  the  company  as  proprietor  of  100 
shares,  on  which  L.5  per  share  had  been  paid ;  that  a  call  of  L.5  per  share 
having  been  made  in  March,  led  to  an  investigation  into  the  affairs  of  the 
company,  and  that  it  then  appeared  that  a  sum  had  been  lost  greatly  more 
than  the  sum  required  by  the  contract  to  dissolve  the  company ;  that  a  notice 
dated  dOth  April,  notifying  that  the  company  was  dissolved  in  terms  of  sec. 
50  of  the  contract,  was  sent  to  each  shareholder,  and  that  arrangements  were 
thereupon  made  for  winding  up  its  affairs,  and  that  it  has  been  found  neces- 
sary in  order  to  meet  the  debts  of  the  company,  to  make  a  demand  for  a  con- 
tribution or  call  of  L.20  per  share ;  that  the  pursuer  is  ready  to  prove  that  at 
the  date  of  the  annual  meeting  in  August  1849,  or  at  all  events  at  the  date  of 
the  pretended  sale  and  transfer,  the  company  had  sustained  losses  equal  to 
the  whole  of  the  reserved  surplus  Amd,  and  also  to  one-fourth  part  of  the  ad- 
vanced capital  stock  of  the  company,  exclusive  of  stock  held  by  the  directors 
for  the  company's  behoof  and  that  the  company  was  therefore  dissolved  in 
terms  of  the  contract ;  that  at  the  date  of  the  alleged  transfer,  there  was  no 
such  thing  as  stock  in  the  Glasgow  Commercial  Exchange  Company,  and  the 
defenders,  Kerr's  trustees,  instead  of  selling  100  shares  of  the  stock  of  the 
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JvtiM  7.  19^  said  c(M&pany,  were  disposing  of  an  obligation  equal  to  at  least  L.2500,  and 
'^--^^w'  which  sum  the  pursuer  has  since  been  called  upon  to  paj  in  consequence  of 
AU«iiv«K«ir*^|]ie  alleged  transfer  of  shares,  and  fraudulent  recording  thereof  in  the  books 
of  the  said  companj ;  that  the  false  and  fraudulent  misrepresentations  bj  the 
directors  of  the  company  in  their  report  of  1849,  and  the  fraudulent  suppres- 
sion or  undue  concealment  of  the  true  state  of  the  company's  affairs,  were 
had  recourse  to  for  the  purpose  of  enhancing  the  price  of  the  company's 
shares ;  that  the  defenders  took  benefit  by  the  said  representations  and  con- 
cealment in  aflerwards  disposing  of  their  shares.  He  therefore  pleaded  that 
no  transfer  of  shares  could  have  been  legally  effected  by  any  of  the  share- 
holders, so  as  to  make  over  the  liabilities  of  partnership  from  the  seller  to  the 
purchaser. 

Defences  were  lodged  for  Kerr's  trustees,  who  pleaded  that  the  pursuer's 
averments  were  not  relevant  to  set  aside  the  transaction  by  which  he  became 
a  partner,  or  sufficient  to  liberate  him  from  the  liabilities  thereby  undertaken. 
As  the  sale  and  transfer  were  carried  through  by  the  defenders  in  perfect 
good  faith,  and  without  fraud  or  misrepresentation  of  any  sort,  the  transaction 
could  not  be  challenged,  in  so  far  at  least  as  they  were  concerned,  and  they 
could  not  be  affected  by  the  alleged  fraudulent  acts  of  the  directors  of  the 
company,  with  which  they  had  no  concern,  and  for  which  they  cannot  be 
made  responsible. 

Defences  were  also  lodged  for  the  company,  pleading  generally  that  the 
pursuer's  allegations  were  not  relevant  or  sufficient  to  support  the  conclusions 
of  the  action  against  them. 

The  Lord  Ordinary  (Robertson) — *^  In  respect  no  grounds  relevant  or  suf- 
ficient in  point  of  law  have  been  set  forth  to  warrant  the  conclusions  of  the 
present  action  or  any  of  them  :  Repels  the  reasons  of  reduction,  sustains  the 
defences,  assoilzies  the  defenders,  and  decerns :  Finds  the  pursuer  liable  in 
expenses,"  &c. 

In  a  note  his  Lordship  stated : — "  There  are  two  events  in  which  the  dis- 
solution of  the  company  is  here  provided  for.  The  first  of  these  is  an  agree- 
ment subscribed  by  three-fourths  of  the  partners.  This  of  course  must  mean 
an  agreement,  not  only  executed,  but  immediately  acted  on.  It  never  could 
be  an  agreement  which  was  to  remain  latent,  because  the  dissolution  as 
thereby  arranged  is  immediately  to  be  publicly  notified,  and  the  operations  of 
the  company  are  to  come  to  an  end,  within  thirty  days  at  farthest  afler  snch 
dissolution.  But  the  second  mode  of  dissolution  is  to  be  followed  up  in  the 
same  manner,  and  that  is  to  take  place  '  if  it  shall  at  any  time  be  finmdy  on 
balancing  the  company's  books,  that  losses  have  been  sustained  equal  to  the 
whole  of  the  reserved  surplus  fund,  and  also  to  one-fourth  part  of  the  ad- 
vanced capital  stock  of  the  company.  The  plain  meaning  of  this  is, — apart 
from  the  contemplation  of  any  fraud, — that  if  this  deficit  shall  be  found,  on 
the  annual  balancing  of  the  company's  books  as  laid  before  the  meeting,  then 
the  dissolution  shall  be  ipso  facto  held  to  have  taken  place,  and  immediate 
advertisement  shall  be  ordered. 

The  Lord  Ordinary  by  no  means  intends  to  express  an  opinion,  that 
where  there  has  been  a  fraudulent  concoction  of  balance  sheets,  and  the  deficit 
has  been  unduly  concealed,  there  shall  be  no  remedy  to  the  shai^eholders  as 
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against  the  Erectors,  and  that  the  concern  inost  go  on,  notwithstanding  the  june  7. 1853. 
actual  deficit,  until  the  directors  are  pleased  to  report  the  truth.     On  the  con-*      ^*v^^ 
tiary,  he  held  in  the  case  of  CoUms  v.  the  North  British  Bank^  18th  December  Allan  v.  Ken's 
1850,  Dunlop,  18,  p.  849, — where  a  partner  offered  to  prove  that  the  deficit ^^^™**^^»  ***' 
had  occurrvd,  and  sought  to  have  the  concern  brought  to  a  close, — ^that  there 
was  nothing  in  the  contract  to  exclude  him  from  this  remedy,  although  the 
balance-sheet  fraudulently  concealed  the  deficit.    But  if  the  partners  are 
deceived  at  the  time,  and  no  step  is  taken  to  stop  the  actual  carrying  on  of 
the  business,  it  by  no  means  seems  to  follow  that  at  any  time,  the  business 
having  gone  on  for  years,  a  partner  who  accidentally  discovers  that  a  deficit 
has  occurred,  either  by  mistake  or  fraud,  is  entitled  to  have  the  concern  de- 
clared dissolved  as  at  a  particular  date,  and  although  he  may  have  stood  as 
a  partner  on  the  books  for  years,  drawn  dividends,  and  paid  calls,  he  is  en- 
titled, on  an  assumed  ipso  facto  dissolution,  to  get  quit  of  his  own  responsibi- 
lities, and  throw  them  on  a  partner  who  had  retired. 

Neither  Kerr's  trustees  nor  their  authors  are  charged  with 
any  fraud  or  concealment.  They  were  not  directors  of  the  concern,  nor  in 
any  way  connected  with  the  balance-sheets.  The  annual  reports  of  the  direc- 
tors disclosed  nothing  from  which  the  alleged  deficit  could  be  discovered.  If 
there  was  fraud  or  deception  in  the  annual  reports  of  1847,  1848,  and  1849, 
it  was  a  fraud  and  deception  not  practised  by  them,  but  on  them.  However 
inaccurate  these  reports  may  have  been,  they  did  not  hold  out  a  very  flattering 
representation  of  the  concern.  But  in  no  view  is  it  said  that  the  defenders 
had  any  personal  connection  with  the  reports.  To  whatever  the  pursuer 
trusted,  he  could  hardly  think  the  company  was  very  flourishing,  for  he  knew 
that  L.5  had  been  paid  upon  each  share,  and  yet  he  purchased  them  at  the 
rate  of  L.2  :  7 :  6,  being  less  than  one  half  of  the  sum  actually  paid  up.  It  is 
admitted  that  the  sale,  which  took  place  in  November  1849,  was  carried 
through  in  the  public  market.  The  stock  was  thus  traded  on  as  an  existing 
commodity,  and  the  company  held  out  to  the  public  as  an  existing  company ; 
and  it  was  in  point  of  fact  carrying  on  business,  whether  liable  to' be  dissolved 
or  not,  in  consequence  of  an  actual  deficit  not  yet  discovered.  The  transfer 
was  accomplished  through  the  mutual  brokers  of  the  parties,  so  that  there 
could  have  been  no  personal  deception  or  misrepresentation.  The  concern 
was  a  going  concern.  There  had  been  no  ascertainment  of  the  deficit  neces- 
sary to  dissolution.  Kerr's  trustees,  the  sellers,  had  as  little  suspicion  of  this 
as  the  buyer,  or  as  the  brokers  engaged  by  either  party. 

The  pursuer  says,  that  he  bought  for  the  purpose  of  investment.  He  ought, 
on  this  account,  to  have  looked  the  more  carefully  into  the  terms  of  the  con- 
tract of  the  company,  of  which  he  became  a  shareholder.  By  the  transfer, 
which  is  a  mutual  deed,  the  trustees  made  over  their  stock  to  the  pursuer,  and, 
on  the  other  hand,  the  deed  bears,  ''  I,  the  said  James  Allan,  do  hereby  take 
and  accept  the  said  capital  stock,  and  hereby  become  partner  of  said  company, 
and  bind  and  oblige  myself,  as  such,  to  implement,  perform,  and  fulfil  the 
whole  obligations,  conditions,  rules,  and  regulations  contained  in  the  con- 
tract of  copartnership  of  the  said  company,  dated  the  2d  day  of  June  1845 
years,  and  subsequent  dates,  and  assign,  convey,  and  make  over  the  foresaid 
one  hundred  shares,  and  profits  thereon,,  to.  the  company,  and  the  ordinary 
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Jane  7. 1858.  directors  thereof  for  the  time  being,  in  real  and  preferable  Becurity,  for  the 
^<*v^^      purposes,  to  the  effects,  and  with  the  powers  specified  in  article  forty-ninth  of 

Allan  V.  Kerr^B  gaid  contract ;  and  the  whole  of  the  articles  of  the  said  contract  are  held  as 
^  ^  ^  repeated  brevitaiis  causoy  more  particularly  to  the  effect  of  authorising  sum- 
mary diligence  thereon."  It  is  admitted  that  this  deed  was  delivered  to  the 
company,  and  the  pursuer's  name  entered  in  the  ''Stock  Ledger."  Under  the 
contract-,  the  liabilities  connected  with  these  shares  immediately  attached  to 
him.  The  balance-sheet  of  August  1849  was  binding  and  conclusive  against 
him,  to  the  same  extent  as  it  was  against  the  other  partners,  and  he  was  bound 
in  the  relief  stipulated  by  the  40th  clause.  Nor  by  the  substitution  of  the 
pursuer's  name  for  that  of  Kerr's  trustees  did  the  company  obtain  any  ad- 
vantage. They,  as  well  as  he,  have  been  all  along,  and  still  are,  solvent : 
and  whether  his  purchase  of  the  stock  at  the  market  price  of  the  day  turns 
out  a  good  or  a  bad  speculation  is  immaterial  to  the  company.  In  this  re- 
spect, the  case  of  the  Forth  Marine  Insurance  Company  v.  Burnet^  15th  Feb- 
ruary 1848,  Dunlop  x,  649,  affirmed  16th  July  1849,  Scottish  Jurist,  v.  21, 
p.  540,  was  far  more  favourable  to  the  party  seeking  to  be  relieved  of  the 
stock,  because  the  company  there  got  the  advantage  of  a  solvent  instead 
of  an  insolvent  partner.  But  after  having  acquired  his  shares,  and  being 
registered  in  the  books  as  the  owner  of  them,  the  pursuer  received  a  dividend 
on  these  shares  in  February  1850.  A  call  of  £5  per  share  was  made  in  March 
1 850,  and  in  April  1850,  new  directors  having  been  appointed,  it  was  reported 
on  the  22d  of  May  1850,  that  the  deficit  contemplated  by  the  50th  clause  of  the 
contract  had  occurred,  the  concern  was  declared  dissolved,  and  measures  directed 
to  be  taken  for  winding  it  up.  The  pursuer  acknowledges  that  thereafter,  in 
June  1850,  he  paid  £100  to  account  of  the  call  made  in  March.  It  was  not 
until  the  15th  of  March  1851,  that  the  pursuer  brought  the  present  proceedings. 
On  the  construction  of  the  50th  section  as  applicable  to  the  present  case, 
and  on  the  assumption  that  it  now  can  be  ascertained,  that  on  the  second  of 
August  1849  the  contemplated  deficit  had  actually  occurred,  the  Lord  Ordi* 
nary  can  see  nothing  apart  firom  the  allegations  of  fraud,  which  can  entitle 
the  pursuer  to  have  the  defenders  reinstated  in  his  place  as  at  that  date. 

But  it  is  said  there  was  fraud  on  the  part  of  the  directors,  and  that  the 
company  cannot  take  advantage  of  such  fraud.  Here  there  is  no  advantage 
to  the  company.  But  even  if  it  should  have  been  more  desirable  for  them  to 
have  continued  Kerr's  trustees  on  the  stock-ledger  than  the  pursuer,  they 
were  not  entitled  to  do  so,  the  transfer  having  been  legaUy  made.  There 
was  no  fraud  by  Kerr's  trustees ;  and  although  the  directors  had  kept  this 
concern  afloat  by  flourishing  representations,  how  could  this  invalidate  the 
transaction  betwixt  parties  equally  innocent?  There  is  no  allegation  of  con- 
spiracy between  the  directors  and  Kerr's  trustees.  On  the  contrary,  the 
trustees  were  the  dupes  of  these  directors,  and  as  Lord  Brougham  observes  in 
the  case  of  Bumes — '^  It  is  not  enough  for  a  man  to  say — ^If  you  had  not  given 
such  an  appearance  of  the  flourishing  state  of  affairs — if  you  had  not  by  pay- 
ing dividends  out  of  capital,  and  by  making  the  public  believe  that  you  were 
paying  them  out  of  profits,  given  this  flourishing  appearance  to  the  concern 
by  your  own  acts  and  deeds,  I  should  never  have  bought  my  shares.  That 
1  say  is  not  enough.    You  must  shew  that  there  has  been  some  specific  fraudu- 
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lent  eondttct  which  gave  rise  to  the  particalar  contract  in  qaeBlion.    It  is  not  Jue  7. 18S8. 
a  general  ayerment  of  dole.    It  must  be  dolus  dana  locum  contraetuL    That  is      ^"-^^^ 
the  faugiiage  of  the  civil  law,  which  all  nations  have  followed,  and  the  gene-  ^^'IJ^^^ 
nd  principle  of  which  in  all  matters  of  personal  contract,  is  the  law  of  all 
Europe  at  this  moment.    On  these  grounds  the  Lord  Ordinary  is  of  opinion 
that  no  relevant  cause  of  action  has  been  stated  against  Kerr's  trustees." 
The  pursuer  reclaimed,  for  whom-^- 

Mure^  and  Neaves,  argued,  that  the  company  was  at  the  date  of  the  sale  in 
point  of  fact  dissolved,  and  that  therefore  the  pursuer  had  never  actually  been 
a  partner  of  it,  and  they  referred  to  Collins^  18th  Dec.  1850,  Stembachj  9 
Simmon's  Reports,  556,  Feb.  1839  ;  Drew  v.  Dicky  Slst  May  1850. 

T.  Mackenziej  Htctoty  and  (he  Dean  of  Faculty  for  the  respondents,  were  not 
called  on. 

Tlie  ComtT  were  unanimously  of  opinion,  that  the  interlocutor  of  the 
Lord  Ordinary  was  right.  The  grounds  of  their  opinions  were  in  accordance 
with  the  views  stated  in  the  Lord  Ordinary's  note. 

The  CouRi  therefore  ^'  adhere**  with  additional  expenses. 

Tak  and  0»cAAm,  W.S.,  PiKSuer's  Agents. 
W^  A.  a,  ^  R.  EUk,  W.S.,  Agents  for  Kerr's  Trustees. 
Akxamder  JETomtZtoit,  W.S.,  Agent  for  Glasgow  Commercial  Exchange  Company. 

(J.  S.  M.) 
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Trtnt'Setdenunt — Lifertnb-^Fee — Faadty — Deadi-btd. — A  truster  conferred  on  eadi  of 
his  two  daughters  a  power,  *^  by  any  moriU  camsa  deed/'  to  convey  a  portion  of  their  share 
of  the  residue  of  his  estate  liferented  by  them,  a  large  portion  of  whidi  was  heritage ;  and 
ftrther,  in  a  certain  CTent,  "  fall  power  and  faeolty  to  settle,  destine,  and  conrey  the  fee 
of  the  share  of  the  residue  liferented  by  them  respectively  {"—Held,  That  soch  residue  did 
not  vest  in  the  daughters  in  fee,  and  that  a  trust-settlement  executed  on  death-bed  by  one 
of  the  daughters^  disposing  of  her  interest  under  her  father's  trust,  was  not  executed  in  per- 
judiee  of  any  right  <^  succession  to  the  residuary  estate  competent  to  her  heirs,  whether  at 
law  or  of  provision,  bot  in  exercise  of  a  power  and  fiienlty  lawfUly  conferred  upon  the 
granter  by  the  terms  of  her  father's  trust-disposition  and  settlement. 

This  was  a  redaction  of  a  trust-settlement,  dated  19th  December  1849,  ist  Division, 
executed  by  Mrs  Janet  PoUok  or  Tennant,  and  was  insisted  in  by  the  pnr-  jnne  7. 1858. 
suers  as  her  heirs  of  provision  under  a  trust-settlement  by  James  PoUok,  her      ^T^*^^ 
father,  dated  13th  Febniary  1839.    The  truster  had  two  daughters,  Mrs  Sym  poiSl  r!^ 
who  predeceased  him  without  issue,  and  Mrs  Tennant.     The  nature  of  his  Tennant. 
settlement  was  as  follows : — ^By  the  4th  and  5th  purposes,  the  trustees  are 
directed  to  hold  the  free  residue  of  the  estate,  heritable  and  moveable,  as  re- 
gards one  half  thereof  for  behoof  of  his  daughter,  Mrs  Sym,  "  in  liferent,  for 
her  liferent  alimentary  use  aJlenarly,  but  with  power  and  faculty  to  her  as 
after-mentioned,  and  for  behoof  of  the  child  or  children"  of  her  body,  in  such 
proportions,  and  subject  to  such  conditions,  as  she  might  declare  by  deed,  or 
&iling  such  deed,  equally  among  them  and  the  heirs  of  their  bodies  respec- 
tively in  fee  :  and,  as  regards  the  other  half,  for  behoof  of  his  daughter  Mrs 
Tennant  and  her  issue,  in  liferent  and  fee  respectively,  in  terms  precisely 

20  2 
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Jfiiit  7. 1858.  simildjr.    A  p6wer  was  cot^ferred  upon  the  daughters  respectively  in  the  event 
^^'Y"^      0^  either  dying  without  issue,  ^^  by  any  mortis  causa  deed,  to  dispone,  destine, 
id  orris  and  '  and  convey  a  portion  of  the  share  of  the.  residue  of  my  estate  liferented  by  her, 
Te^nt!        ^^*  exceeding  £3000,  to  such  person  or  persons,  and  in  such  way  as  she  may 
think  fit ;''  and  in  regard  to  the  remainder  of  each  daughter's  share,  or  the 
whole  of  it,  should  the  power  not  be  exercised,  the  trustees  are  directed  to  hold 
the  same  in  trust  for  behoof  of  the  surviving  daughter  in  liferent  for  her  life- 
rent use  allenarly,  and  for  behoof  of  her  children  and  their  heirs  in  fee. 

Under  tibe  6th  purpose  of  the  deed,  the  present  question  more  immediately 
arises.  It  is  there  provided  in  the  event — ^which  happened — of  neither  of  the 
truster's  two  daughters  leaving  issue,  "  then,  and  in  these  events,  full  power 
and  faculty  is  hereby  committed  to  my  said  daughters  respectively,  to  settle, 
destine,  and  convey  the  fee  of  the  share  of  the  residue  of  my  estate  liferented 
by  them  respectively,  to  such  person  or  persons,  and  in  such  way  and  manner 
as  they  think  fit,  but  tmder  burden  always  of  the  survivor's  Kierent:  and 
failing  my  said  daughters^  or  either  of  them,  exercising  such  power  and  faculty^ 
then  the  fee  of  said  share  or  shares  shall  go  and  belong,  in  equal  prtoportionB," 
to  the  truster's  brothers,  William  and  Morris,  (the  pursuers,)  and  his  sister 
Susan,  and  their  respective  heirs. 

Under  these  several  provisions,  and  by  the  death  of  her  sister,  Mrs  Ten- 
nant  came  to  be  entitled  to  the  liferent  of  the  whole  residue  :  and — as  her 
sister  did  not  execute  any  deed  relative  to  her  share — ^with  the  power  and 
faculty  "  to  settle,  destine,  and  convey"  this  estate.  The  pursuers  alleged  that 
to  a  large  extent  there  became  thereby  vested  in  Mrs  Tennant  heritable  estate 
to  which  they  were  her  heirs  of  provision,  and  they  now  sought  to  reduce  her 
trust-settlement,  giving  to  her  husband  all  the  estate  to  which  the  power 
or  faculty  of  disposal  under  her  fiBither's  settlement  might  apply,  on  the 
ground  that  that  deed  had  been  executed  to  their  prejudice  on  death-bed. 

In  defence,  death-bed  was  denied ;  but  assuming  the  deed  to  have  been 
granted  in  lecto,  two  pleas  were  maintained :  1st,  That  no  right  of  fee  was  con- 
ferred on  Mrs  Tennant  by  her  father's  trust  settlement,  but  merely  a  power 
and  faculty  relative  to  his  succession,  whichmight  be  validly  exercised  on  death- 
bed :  and,  2d,  That  supposing  Mrs  Tennant  to  be  fiar,  her  right  under  the 
settlement  must  be  viewed  as  moveable  and  not  heritable  in  any  question 
affecting  her  succession. 

The  Lord  Ordinary  (Cowan)  finds,  "that  according  to  the  sound  con- 
struction of  the  trust- disposition  and  deed  of  settlement  of  James  PoUok, 
father  of  the  deceased  Mrs  Janet  Pollok  or  Tennant,  dated  13th  February 
1839,  the  residue  of  his  trust-estate  did  not  vest  in  his  said  daughter  in  fee ; 
finds  that  the  trust-disposition  and  settiement  by  her,  of  date  19th  December 
1849,  under  reduction,  was  not  executed  in  prejudice  of  any  right  of  succes- 
sion to  said  residuary  estate  competent  to  her  heirs,  whether  at  law  or  of  pro- 
vision, and  that  the  same,  in  so  far  as  it  applies  to  said  estate,  was  granted  in 
exercise  of  a  power  and  faculty  lawfully  conferred  upon  the  granter  by  the 
terms  of  her  father's  said  trust-disposition  and  settlement ;  finds  that  the  pur- 
suers have  no  right  or  tide  to  challenge  the  validity  of  the  trust-disposition 
and  settiement  executed  by  the  said  Mrs  Janet  Pollok  or  Tennant  in  exercise 
of  the  said  power  and  faculty  on  the  head  of  death-bed ;  therefore  sustains  the 
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defences  stated  to  the  actioii  on  these  grounds,  and  assoilzies  the  defender,  June  7. 1868. 
and  decerns ;  finds  him  entitled  to  expenses/'  -m^     d 

In  a  note  his  Lordship  stated,  that,  had  the  latter  of  the  defender's  pleas  Poiujc  v. 
appeared  to  him  free  of  dispute,  '^  it  would  have  been  unnecessary  to  have  dis-Tennant. 
posed  of  the  more  delicate  and  somewhat  difficult  question  inyolved  in  the  first 
plea.  But  as  the  trust-deed  of  Mr  PoUok  contains  merely  a  power  to  sell  the 
heritable  estate,  or  such  part  thereof  as  to  the  trustees  might  seem  proper,  and 
the  special  purposes  of  the  trust  did  not  require,  for  their  fulfilment,  that  this 
power  should  be  exercised — ^the  Lord  Ordinary  has  been  unable  to  arrive  at 
the  conclusion,  that  the  residue  of  Mr  Pollok's  estate  must  be  dealt  with  as 
moveable.  That  a  large  proportion  of  the  property  left  by  Mr  PoUok,  and 
not  required  for  the  fulfilment  of  the  special  purposes  of  his  trust-deed,  was 
heritage  is  not  disputed  in  the  record,  and  was  admitted  at  the  bar.  And  it 
is  farther  an  admitted  fact,  that,  at  the  death  of  Mrs  Tennant,  on  9th  February 
1850,  that  prop<H:tion  of  the  estate  continued  heritable,  while  additional  por- 
tions of  the  estate  had  been  converted  by  the  trustees  from  moveable  into 
heritable  investments.  As  regards  such  portion  of  the  residue  as  was  deJbuOo 
heritable  prior  to  these  recent  investments,  the  Lord  Ordinary,  on  the  autho- 
rity of  the  case  of  Cathcarty  and  of  the  other  cases  founded  on  by  the  pur- 
suers, and  for  the  reason  he  has  indicated,  would  have  been  prepared  to  sus- 
tain this  action  on  the  assumption  of  Mrs  Tennant,  under  her  father's  settle- 
ment, being  fiar.  According  to  the  sound  construction  of  that  deed,  however, 
it  appears  to  him  that  Mrs  Tennant  is  to  be  viewed,  not  as  fiar,  but  merely 
as  possessed  of  a  power  and  faculty  of  settling  the  estate,  so  as  to  regulate  the 
ultimate  disposal  thereof  by  the  trustees  of  her  father  at  the  termination  of 
her  liferent. 

That  a  power  or  faculty  may  be  exercised  on  death-bed — although  the 
parties  taking  under  ijbe  deed  by  which  the  power  is  conferred  may  be  inju- 
riously affected  by  its  exercise — ^is  not  made  subject  of  dispute.  The  law  of 
death-bed  protects  the  heir  against  any  deeds  which  his  ancestor  may  grant  to 
his  prejudice  m  lectu.  The  rule  does  not  include  deeds  other  than  such  as 
prejudice  rights  of  succession  that  would  have  fallen,  but  for  the  death-bed 
deed,  to  the  granter's  own  heir,  whether  of  law  or  of  provision ;  and  this  can- 
not be  predicated  of  deeds  granted  in  exercise  of  a  power  or  faculty  conferred 
on  a  third  party.  The  heir  of  the  faculty-holder  is  not  injured  in  his  right  of 
succession  by  the  granting  of  such  deeds.  It  is  the  right,  not  of  the  granter's 
heirs,  but  of  those  taking  under  the  deed  which  conferred  the  faculty  or  power, 
that  is  affected.  Hence  it  is  that  the  argument  of  the  pursuers  is  directed  to 
shew  that  the  legal  character  of  Mrs  Tennant's  position  under  her  father's 
deed  was  that  oifarj  so  as  to  place  them  in  tttulo  as  her  heirs  to  insist  in  this 
action. 

Had  the  power  to  convey,  contained  in  the  6th  purpose  of  the  deed,  been 
expressed  in  similar  terms  with  the  power  contained  in  the  4th  and  5th  pur- 
pose8-»-that  is,  that  it  should  be  exercised  *by  any  mortis  causa  deed' — ^it 
seems  very  clear  that  no  right  of  fee  could  have  been  held  to  be  conferred. 
For,  as  regards  the  L.3000  which  each  of  the  daughters  was  thereby  permit- 
ted to  settle  by  a  niortis  causa  Heed,  in  the  event  of  her  dying  without  issue — 
the  terms  of  the  settlement  exclude  the  notion  that  anything  beyond  a  mere 
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Jtme  7. 1838.  faculty  or  power  to  affect  the  father's  saccession  to  that  extent  was  intended. 

^  ''^'^'^      The  right  of  the  daughter  is  limited  to  a  bare  liferent,  but  with  a  power  or 

PoUok  V.         faculty  which  might  or  might  not  be  exercised.    If  not  exercised,  the  whole 

TenxuinU        estate  liferented  is  declared  to  be  held  by  the  trustees  for  behoof  of  the  surviT- 

ing  sister  and  her  issue ;  and  it  cannot  be  thought,  that,  failing  the  exercise 

of  the  power,  this  daughter  and  her  issue,  in  taking  the  predecessor's  whole 

share,  could  be  entitled  thereto  on  any  other  footing  than  as  conyeyed  to  them 

nominatimj  and  as  part  of  the  grantor's  estate  destined  to  them  directly  by 

his  trust-deed. 

The  pursuers  dwelt  much  at  the  debate  upon  the  words  '  by  any  mortis 
causa  deed'  not  occurring  in  that  provision  of  the  settlement  which  specially 
requires  to  be  dealt  with  in  this  discussion.  But,  ^rtt,  it  appears  to  the  Lord 
Ordinary,  that,  looking  to  the  words  actually  employed — ^*  settle,  destine,  and 
convey' — and  to  the  general  structure  of  the  deed  in  its  4ih,  5th,  and  6th 
purposes — ^the  enlarged  power  and  faculty  conferred  by  the  6th  purpose  on 
each  of  the  daughters,  in  the  event  of  neither  having  issue,  cannot  be  regarded 
as  at  all  different  in  its  l^^al  character  and  effect  from  the  more  limited 
power  and  ^lilty  conferred  by  the  4th  and  5th  purposes,  in  the  event  of  there 
being  issue  of  the  other  daughter  to  take  the  predecessor's  share.  And  even 
were  the  legal  effect  of  the  provision  under  consideration  to  be  judged  of  by  its 
own  terms,  without  reference  to  the  other  parts  of  the  deed,  there  would  still, 
in  his  opinion,  be  no  room  for  holding  Mrs  T^inant  fiar.  Had  no  deed  been 
executed  in  exercise  of  the  power,  the  ulterior  destination  in  the  deed  must 
have  taken  effect.  The  brothers  and  ^ster  of  Mr  Pollok  were  in  that  event 
declared  to  be  the  parties  for  whom  the  estate  was  to  be  held  by  the  trustees ; 
and  it  is  nothing  to  the  purpose  to  say,  that  the  succession  was  carried  to 
them  as  conditional  institutes.  Admitting  this,  the  conditional  institution, 
was  dependent,  not  on  the  failure  of  the  granter's  daughters  without  issue, 
but  on  their  failure  to  name  persons  to  take  the  estate  under  the  exercise  of 
the  power.  £ven  if  the  clause  calling  the  brotiiers  and  sister  to  the  succes- 
sion were  deemed  substitutional,  the  same  result  would  follow.  The  substi- 
tution must  be  viewed  as  intended  to  have  effect  on  the  failure,  not  of  the 
daughter  and  her  issue,  on  whom  the  power  was  conferred,  but  of  the  persons 
named  in  the  exercise  of  the  power  to  take  the  r^due  as  the  estate  of  the 
grantor.  Such  seems  to  the  Lord  Ordinary  to  be  the  sound  and  consistent 
reading  of  the  deed. 

Various  decisions  were  referred  to  by  the  pursuers  to  establish  that|  under 
a  disposition  taken  by  a  Either  to  himself  in  liferent,  and  to  his  son  in  fee, 
but  with  reserved  power  to  the  fiither  to  burden,  sell,  or  dispose  of  the  sub- 
jects at  pleasure,  the  father  is  truly  fiar.  This  principle  was  not  disputed  by 
the  defender.  It  is  plainly  inapplicable  to  such  a  case  as  the  present.  When, 
along  with  the  liferent,  all  the  powers  of  a  proprietor  over  the  subjects  are 
conferred,  there  is  nothing  wanting,  either  in  substance  or  in  form,  towards 
the  constitution  of  a  fee  in  the  dispooee's  person.  It  is  quite  different  where 
the  bare  liferent  is  accompanied  merely  with  power  and  faculty  to  settle  and 
destine  the  subjects  to  such  persons,  and  in  such  manner,  as  the  liferenter 
may  think  fit.  .  The  power  must,  in  such  a  case,  be  exercised,  otherwise  the 
destination  in  the  deed  will  remain  operative,  and,  whenexercised,  the  power  is 
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eflbetual  as  a  destination  of  the  fee  specially  to  the  persons  named,  and  to  no  june  7. 1858. 

other  party,  MorriTlI^ 

It  may  be  only  farther  observed — ^as  bearing  on  the  intention  of  the  grantor,  pou^k  v. 
that  no  fee  in  the  residue  of  his  estate  was  to  vest  in  his  daughters,  or  any  of  Tenoaau 
them— 4hat  the  trust-deed  contains,  afler  the  enumeration  of  all  its  purposes, 
an  anxious  declaration  that  the  provisions  conceived  in  favour  of  his  daughters 
were  to  be  taken  exclusive  of  the  jm  mariiij  and  not  to  be  assignable  by  the 
daughters,  or  liable  for  their  debts  or  deeds,  and  to  be  purely  alimentary  to 
them.    Ifthegraater  meant  his  daughters,  in  the  case  which  happened,  to 
become  absolutely  vested  with  the  fee  of  his  estate,  such  an  unqualified  de- 
claration would  scarcely  have  been  found  in  his  settlement." 
The  pursuers  reclaimed. 

Toung^  and  NeaveSy  for  the  reclaimers ;  (1.)  Liferenters  with  power  of  dis- 
posal are  in  effect  fiars ;  BixiUie  v.  Clark^  23d  Feb.  1809,  F.  C. ;  Didmn  v. 
Dkhwnj  7th  Dec  1780,  F.  C. ;  Anderson  v.  Young  and  TroUery  24th  Dec 
1784,  F.  C,  and  Diet  voce  Faculty,  voL  8,  204 ;  Davison  v.  Ikwisonj  Fount, 
Nov.  1687,  vol.  1,  p.  478,  Stair,  B.  iii.,  t  5,  §  51 ;  Iksrl  of  DumfemUme  v. 
Earl  ofCallendary  27th  June  1676,  Stair's  Decisions,  2,  480,  Diet  voce  Fiar, 
vol.  1,  p.  300,  Ersk.  B.  iii.,  t  8,  §  36 ;  Fead  v.  Maxwell,  4th  Feb.  1709, 
Forbes'  Decisions,  Romey  competition  tffilh  creditors  of  Orahamy  Feb.  1719, 
Kaimes'  Decisions,  vol.  1,  p.  31,  No.  16,  Diet.,  vol.  1,  p.  293,  voce  Faculty ; 
Smclair  v.  Stnclairy  Diet  1,  p.  293,  voce  Faculty;  Creditors  of  Busco  v.  BlaiTf 
Diet  1,  p.  292,  voce  Faculty ;  (^editors  of  Eamslaia  v.  Douglas^  Diet  1,  p. 
298,  voce  Faculty;  Abercromby  v.  Qrahamy  Diet  1,  p.  292  voce  Faculty; 
Hyshp  V.  Maxwelly  11th  Feb.  1834,  8  S.  413 ;  (2.)  Heirs-substitutes  are  en- 
titled to  pursue  a  reduction  ex  capitelecti;  Manner  y,  Davieonj  Feb.  1682, 
Harcarse,  Nc  649,  vooe  Leetus  Egritudinis,  p.  179 ;  (3.)  Subjects  sua  naturce 
heritable  have  an  heritable  interest  in  such  settlements  as  that  of  Mr  PoUok, 
under  its  sixth  purpose ;  Cathcart's  ClaimantSj  26th  May  1830,  8  S.  and  D. 
p.  803 ;  Davie  v.  CouttSy  30th  Nov.  1791,  F.  C. ;  Burrel  and  Others^  4  S.  and 
D.  314.    In  rt  Evans,  2  Grompton,  Meeson,  and  Welsby,  206. 

Moir,  for  the  respondent  Death-bed  is  not  relevant  to  reduce  a  disposition 
by  a  liferenter,  though  having  the  strongest  powers  to  dispone,  unless  he  be 
formally  fiar ;  Weddell,  3d  Feb.  1849  ;  Somervel  v.  Geddie,  23d  Nov.  1743 ; 
Elchies,  voce  Death-bed,  No.  16,  Diet,  voce  Death-bed,  p.  3300. 

The  Lord  President.  The  view  I  take  is  very  short.  As  a  general  pro- 
position, a  deed  executed  in  the  exercise  of  a  faculty  conferred  is  not  struck 
at  by  the  law  of  death-bed.  The  question  at  present  is,  whether  the  deed 
under  challenge  is  made  in  the  exercise  of  a  faculty  conferred  on  one  not  fiar 
of  the  subjects,  or  on  one  who  is  in  law  fiar  of  the  subjects.  It  appears  to  me 
that  on  a  true  reading  of  the  4  th  and  5th  clauses,  the  position  in  which  Mrs 
Tennant  was  placed,  was  that  not  of  a  proper  fiar,  but  of  liferentrix  with  a 
faculty  of  conveying  in  a  certain  event.  The  point  arises  whether,  when  there 
is  a  more  enlarged  power  as  given  in  the  6th  purpose,  it  is  there  also  to  be  re- 
garded as  a  faculty,  or  whether  the  position  of  Mrs  Tennant  is  converted  ftooi 
that  of  liferentrix  into  something  of  the  nature  of  a  fiar.  ^ow  I  think  it  is 
not  so.  If  it  was  desired  to  give  this  power  in  the  form  of  a  faculty,  I  do  not 
know  any  other  way  in  which  it  could  have  been  expi*esscd.    Does  it  follow 
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June  7. 185».  from  the  conferring  this  power  that  it  converts  the  true  portion  of  liferentriz 
'^T''^       under  the  deed  into  that  of  fiar  t  I  do  not  see  how  it  should  necessarily  have 
Poiu^k  v!^      that  effect :  and  unless  it  necessarily  had  that  effect,  then  this  is  as  cleariy 
TeniiMiu         expressed  a  faculty  as  I  can  imagine. 

LoBD  Iyoht.  I  am  of  the  same  opinion.  Three  points  contain  the  sub- 
stance of  all  that  can  be  said  in  the  matter.  (1.)  There  is  no  fee  in  this  lady. 
(2.)  What  she  has  is  a  faculty  by  direct  constitution,  and  not  by  reservation ; 
and,  (3.)  The  pursuers  of  the  deed  are  the  parties  who  have  adopted  the 
very  deed  containing  the  feculty  they  are  disputing.  See  E.  b.  3,  tit  8, 
§  93, — ihe  doctrine  there  laid  down  is  also  adopted  by  Professor  More  in  his 
note. 

LoBDS  FuLLiBTON  and  RoBBBTSOM  Concurred. 

The  CouBT  **  adhere  "  with  additional  expenses. 

Robert  AinsUe^  W.S.,  Pursuers'  Agent. 

Woiherspoon  (f  Macky  S.S.C.,  Defender's  Agents.        (J.  S.  M.) 


^^   212.  M'DOUALL  v.  GUTHRIE,  &c. 

Btparatian — Slander^  wriiien — JReJevancjf — Issue — Iimutndo, — 1.  Circnmstances  in  which 
the  Court  reftued  to  dismiss  an  action  of  damages  for  written  slander,  on  ground  that  the 
words  used  were  plainly  not  actionable — and  HtH  that  as  the  pnnuer  undertook  to  prove 
that  the  words  had  been  nndeittood  in  a  meaning  injurious  to  his  character,  he  was  en- 
titled to  have  his  case  sent  to  a  jniy.    2.  Foim  of  issue  approred  of  for  trying  the  case. 

2d  Division.  This  was  an  action  of  damages  at  the  instance  of  M'Douall  against  the  pro- 
June  7. 1858.  P^etor,  the  editor,  and  the  printer  of  the  ^^Gralloway  AdTcrtiser  and  Wigton- 
>-nr^  shire  Free  Pzeas."  The  pursuer  set  forth  that  the  following  article  had  ap- 
M'Donall  v,  peared  in  that  newspaper  under  the  title  of  '^  Burgh  Politics :'' — *'  It  is  some- 
Quibrie,  &c.  ^j^  unfortunate  for  Mr  Caird  that  he  happened  to  be  in  Stranraer  at  this 
time,  as  the  constituency  must  thereby  be  forced  to  the  conclusion  that  he  has 
been  giving  countenance  to  a  new  kind  of  low  tactics,  which  are  not  admis- 
sible into  the  higher  sphere  into  which  our  ambitious  townsman  seeks  to  force 
himself.  We  refer  to  the  attempt  now  making  to  set  law  and  the  rights  of 
property  at  defiance ;  or  rather,  to  take  a  pettifogging  adrantage  of  the  law*s 
delay,  in  order  to  retain  certain  voters  in  possession  of  premises  from  which 
they  ought  to  have  removed  at  last  Whitsunday  term — some  of  whom,  hav- 
ing taken  their  houses  for  a  term  of  years,  had  entreated  their  landlords  to 
relieve  them  from  the  occupancy  at  the  last  term.  Some  too,  it  is  actually 
said,  are  thus  resisting  law  and  order,  who  are  paid  to  be  the  law's  protectors. 
We  understand,  also,  that  a  poor  widow  was  inveigled  by  a  plausible  partisan 
or  agent  of  Mr  Caird,  to  allow  one  of  the  removing  voters  to  remain  for  two 
months  in  the  house  which  she  had  taken — ^in  order  thereby  to  preserve  his 
vote — on  the  express  promise  and  understanding  that  she  should  hold  posses* 
sion  of  the  premises  previously  occupied  by  her.  Alas,  however,  for  the 
bhortsightedness  of  mortals,  it  soon  afier  spunked  out,  that  if  the  poor  widow 
should  remain  where  she  then  was,  ^mother  of  Mr  Caird's  pledged  men  would 
be  disqualified.  Her  previous  occupation  of  part  of  the  premises  on  which 
the  voter  referred  to  is  enrolled,  has  already  operated  as  a  disqualification  ; 
and  no  means  now  used  can  give  him  au  efiective  vote,  although,  by  her  re- 
moval, he  might  attempt  to  imprint  his  name  on  the  Sheriff's  poll  book  for 


No.  212.  COURT  OF  SESSION.  441 

what  it  is  worth,  which  is  fuM.  The  ohvioas  necessity  of  her  removal  hav- jane  7. 1853. 
ing  somehow  dawned  on  the  awakened  senses  of  some  of  Mr  Caird's  sup-  '-'v— ' 
porters,  a  plan  was  contrived  which  it  was  believed  would  overcome  all  diffi-  M'Douall  v. 
culties.  In  brief  space,  the  widow's  premises  were  forced  open  without  warn-  ^  "®»  *^ 
ing  being  given  to  her ;  and  in  defiance  of  all  law  and  justice,  her  furniture 
and  clothing  were  bundled  out,  packed  into  a  garret,  and  she  has  been  de- 
prived of  all  access  thereto,  although  the  garret  in  which  thej  are  stowed 
away  is  part  of  her  own  premises.  Her  lodger,  who  was  to  have  gone  with 
her  to  her  new  house,  was  turned  to  the  street,  and  she  herself  not  turned  out 
simply  because  she  was  in  bed  unweU,  partly  from  the  effects  of  her  mal- 
treatment We  understand  that  a  complaint  has  been  made  to  the  Sheriff, 
with  concurrence  of  the  procurator-fiscal,  in  reference  to  these  proceedings. 
Another  more  amusing  case  of  the  same  kind.  A  voter  for  Mr  Caird  hav- 
ing been  duly  warned,  removed  on  the  term  day,  but  through  the  kindness 
of  his  landlord  was  allowed  a  day  or  two  to  effect  a  complete  clearance  of  his 
house,  and  an  old  boat  with  some  useless  sticks  remained  on  the  premises. 
It  soon  appeared  that  he  had  also  been  advised  to  try  the  law's  delays  in  the 
hope  of  holding  the  kind  of  possession  which  he  had,  tiU  after  the  election. 
When  the  proprietor  found  that  he  could  not  get  the  key,  and  that  the  house 
was  deserted,  he  put  an  additional  lock  on  the  door  for  the  better  security  of 
his  property — ^bnt  this  was  very  soon  torn  off,  it  is  asserted,  by  one  of  Mr 
Caird's  committee,  who  at  all  events  was  present  when  the  lock  was  removed. 
Another  attempt  was  made  by  the  proprietor  to  assume  possession  of  his  pro- 
perty, by  sending  a  smith  to  open  the  door  and  put  all  to  rights — the  house 
being  deserted  by  all  but  some  hens  which  had  l)een  allowed  to  keep  sole  pos- 
session of  the  premises.  The  leaders  of  Mr  Caird's  party  immediately  took 
alarm — being  afraid  no  doubt  that  the  hens  would  be  disturbed — and  collect- 
ed a  mob^  among  whom  was  the  junior  magistrate,  to  oppose  the  entrance  of 
the  smith,  who  was  obliged  to  sound  a  retreat,  not  in  fear  or  alarm,  but  almost 
bursting  with  laughter,  for  the  worthy  smith  declares  that  the  cackle  of  the 
hens  within  and  of  the  geese  without,  united  to  the  noise  and  tumult,  rendered 
the  scene  ludicrous  in  the  extreme.  The  domain  of  the  hens  was  successfully 
defended,  and  a  petition  has  been  sent  to  the  Sheriff  to  obtain  for  the  land- 
iovd  lawful  possession  of  his  property,  and  in  the  meantime  the  recusant  ten- 
ant has  been  served  with  an  interdict  against  entering  the  premises.*' 

The  pursuer  averred  that  the  part  of  this  article  bearing  reference  to  the 
junior  magistrate  of  the  burgh,  and  the  passages  connected  therewith,  were 
of  and  concerning  him,  and  falsely  and  calunmiously  represented  him  as 
attempting  to  set  law  and  the  rights  of  property  at  defiance,  and,  although  a 
magistrate  of  the  burgh,  as  forming  part  of  a  mob  collected  for  an  illegal  pur- 
pose ;  and  that  he  had  thereby  been  injured  both  in  his  private  and  public 
character,  and  in  his  estate. 

The  defenders  pleaded  that  the  article  was  not  libellous  or  actionable. 

The  case  was  reported  by  the  Lord  Ordinary. 

Macfarlaney  and  Penney,  for  the  pursuer,  supported  the  relevancy  of  the 
action. 

Neaues,  and  Dean  of  Faculty^  for  defenders.     The  passage  is  quite  innocu- 
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June  7. 186&  ous :  but  it  is  said  the  people  in  the  burgh  understood  it  un&voorably  of  die 

M*I)^  alf^      pursuer ;  they  may  have  misunderitood  it,  and  the  defenders  cannot  be  re- 

Guthrie,  &L    sponsible  for  that    The  Court  is  entitled  to  take  into  consideration  the  words 

of  an  alleged  libels  and  where  they  have  a  plain  meaning,  not  actionable^  to 

dismiss  the  action,  and  not  send  it  to  a  jury  to  determine  what  meaning  oerr 

tain  parties  might  have  put  on  the  words. 

The  LoBD  Justice-Clerk.  The  defenders  will  not  be  made  responsible 
for  a  meaning  which  the  words  cannot  bear ;  but  if  the  defenders  injure 
through  the  use  of  ambiguous  expressions,  they  must  answer  for  it.  Whether 
the  unfavourable  impression  is  a  fair  result  of  the  words  used,  is  a  question 
for  a  jury. 

The  CouBT  sustained  the  relevancy,  and  the  following  issue  was  approved 
of:— 

'*  Whether  the  latter  portion  of  the  said  article  or  statement,  ciHumencing 
with  the  words,  ^  another  more  amusing  case  of  the  same  kind,'  to  the  end, 
or  any  part  thereof,  is  of  and  concerning  the  pursuer,  and  falsely  and  calum- 
niously  represents  him  as  attempting  to  set  law  and  the  rights  of  property  at 
defiance ;  and,  although  a  magistrate  of  the  burgh,  as  forming  part  of  a  mob 
collected  for  the  purpose  of  violating  the  law,  and  illegally  opposing  and  ob- 
structing the  protection  of  property,  and  the  exercise  of  the  rights  of  proprie- 
torship ;  or  falsely  and  calumnioosly  states  against  him  charges  to  the  like 
effect,  to  the  loss,  injury,  and  damage  of  the  pursuer.** 

John  APCraken,  S-S.C. 

Dundas  ^  FktZson,  W.S.  (J.  M.  M.) 


No.  213.  PETmoN,  THOMAS  KIRKPATRICK. 


Ctaralor  homu^-Deaf  and  Dumb  peno'i^^Iikaipaeity-^EvideMo^^DnduKrge.r^^ 
stances  in  which  an  application  for  the  appointment  of  a  atrotor  bonis  to  a  woman,  on  the 
ground  that  she  was  deaf  and  dnmb  and  incapable  of  granting  a  discharge  to  the  defendeia, 
wasrefosed. 

ist  Division.  This  was  a  petition  for  the  appointment  of  a  curxUar  boma  to  Elizabeth 
Jane  8. 1853.  Kirkpatrick,the  petitioner's  daughter,  under  the  following  circumstances: — Aji 
y^"^^^  action  had  been  raised  by  Elizabeth  Kirkpatrick  in  the  Sheriff  Court  of  Dum- 
K^ilLpatrick.  ^^^^  against  certain  parties  as  trustees  and  executors  of  a  deceased  Mr  Gibson, 
and  concluding  for  payment  of  a  legacy  to  which  she  aUeged  she  was  entitled. 
Defences  were  lodged  by  the  trustees,  in  which  they  pleaded  that  the  pursuer 
was  deaf  and  dumb,  and  incapable  of  granting  a  discharge.  Along  with  the 
defences,  there  was  lodged  a  certificate  by  two  medical  men — ^whieh  is  em- 
bodied in  the  opinion  of  the  Lord  President  below — ^the  purport  of  which  was, 
that  though  her  speech  was  deficient,  she  was  sufficiently  intelligent  to  be  able 
to  manage  her  own  affairs.  The  Sheriff-Substitute,  on  29th  March,  ^'  Before 
answer,  ordains  the  pursuer  to  appear  personally  before  the  Sheriff-Substitute 
for  the  purpose  of  undergoing  a  judicial  examination  relative  to  the  allegation 
that  she  is  deaf  and  dumb,  and  that  she  cannot  make  herself  sufiiciently  intel- 
ligible to  notaries  so  as  to  instruct  them  to  subscribe  a  discharge,  and  assigns 
the  2d  day  of  April"  for  that  purpose.  Accordingly,  she  underwent  exami- 
nation before  the  Sheriff-Substitute,  and  thereafter  he  pronounced  an  inter- 
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locator  stating  fiirtber  procedure,  ^'  io  order  that  an  application  may  in  the  Jane  8. 1863. 
meantiine  be  made  to  the  Supreme  Coort  for  the  appointment  of  curators  to      ^T"""^ 
the  pursuers,  she  being,  in  the  opinion  of  the  Sheriff-Substitute,  incapable  of  sirkpatrick. 
discharging  or  authorising  others  to  discharge  the  debt  sued  for,  or  of  other- 
wise taking  charge  of  her  own  affairs.**    In  a  note  he  stated,  that  there  were 
apparent  to  him  no  symptoms  whatever  in  the  woman  ''  of  even  the  lowest 
degree  of  intelligence.    •     .    •    From  her  countenance  little  can  be  gathered* 
Its  ezpresnon  is  neither  that  of  utter  vacancy  or  fatuity,  nor  of  mental  capa- 
city and  inteUigence.''    The  judicial  examination  of  the  pursuer  is  embodied 
in  the  opinion  of  the  Lord  President  below. 

Ftomt  appeared  in  support  of  the  petition. 

The  Lord  President.  It  is  very  important  that  persons  who  are  labouring 
under  physical  defects  that  disable  them  from  managing  their  own  affairs  should 
have  the  protecdon  of  the  Court ;  but,  on  the  other  hand,  it  is  equally  impor- 
tant that  the  Court  should  not  give  effect  to  every  objection  founded  upon  the 
physical  defects  of  parties,  and  not  take  upon  themselves  to  supersede  them 
in  the  management  of  their  affairs  without  being  satisfied  of  the  necessity  for 
their  interference.  The  want  of  the  power  of  speech  does  not  disable  a  party 
from  taking  the  management  of  his  affairs,  especially  when  not  combined 
with  the  want  of  the  power  of  hearing  ;  and  even  when  it  is  so  accompanied, 
there  are  many  instances  in  which  persons  so  afflicted  are  not  merely  perfectly 
capable  of  managing  their  own  affairs,  but  exhibit  proof  of  the  highest  in- 
tellect. The  intellect  may  be  reached  by  education.  Here,  no  doubt,  there 
was  no  education.  The  want  of  hearing  and  speech  combined  is  no  proof  of 
want  of  intellect.  The  intellect  is  there,  and  though  access  to  it  through  the 
ear  is  not  open,  it  may  be  reached  through  the  eye.  The  organs  may  be 
defective,  but  the  expression  of  sentiment  may  be  effected  by  other  means 
than  speech ;  and  because  the  Sheriff-Substitute,  who  may  not  have  been 
accustomed  to  communicate  with  such  persons,  was  unable  to  make  himself 
understood,  or  to  understand  this  person,  to  make  that  a  ground  for  the  Court 
interfering,  would  be  going  very  far  indeed.  I  think  that  from  their  expe- 
rience of  such  cases,  medical  men  are  better  qualified  to  judge  than  the  Sheriff- 
Substitute  can  be.  They  say  ^'  that  her  hearing  is  natural  and  distinct,  that 
her  speech  is  deficient,  but  that  the  deficiency  is  dependent  upon  the  imper- 
fect state  of  her  organs  of  articulation/'  &c.  Against  this  opinion,  we  have 
the  report  of  the  examination  by  the  Sheriff-Substitute — ^no  doubt  a  gentleman 
of  great  experience, — but  I  do  not  know  what  may  have  been  his  experience 
in  communicating  with  persons  such  as  this  woman.  He  calls  before  him  this 
woman,  who  cannot  speak,  to  emit  a  declaration,  and  because  she  does  not 
emit  an  intelligible  declaration,  he  holds  that  she  has  no  intelligence,  and 
cannot  manage  her  property.  When  interrogated  what  is  her  name,  we  are 
told  that  '^  she  made  answer  by  an  inarticulate  mumbling,  wholly  unintelligible 
to  the  Sheriff-Substitute."  But  "  on  asking  if  she  could  write,  she  answered 
yes,  and  added  some  other  words  which  sounded  something  like,  only  my 
name."  Thus  she  has  some  power  of  articulation.  The  doctors  say  it  is 
deficient  only  in  respect  of  the  imperfect  state  of  her  organs  of  articulation  ; 
and  they  farther  say,  **  that  she  di:»pljiys  acquaintance  with  the  comparative 
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Jane  8. 1853.  value  of  money  and  property :  that  she  is  capable  of  judiciously  expending 
,,  ."T"^^"^  the  one  and  taking  care  of  the  other,  and  that  she  manifests  such  a  desree  of 
KirkpHtnck.  shrewdness  and  intelligence  as  would  enable  her  to  take  charge  of  her  own 
property."  Well,  then,  being  interrogated  ^^  If  she  can  write  ?  "  She  made 
answer  by  '*  Yes,''  adding  some  other  words  which  sounded  something  like 
*^  only  my  name."  Being  interrogated  if  she  knew  Mr  Gibson  of  Gilchristland, 
and  if  he  had  lefl  her  money  in  his  will  ?  She  answered,  ^^  Aye,"  followed  by 
words  that  seemed  to  be  *^  My  Uncle."  Being  shewn  a  one-pound  note,  and 
asked  what  it  was  T  She  immediately  counted  twenty  upon  her  fingers.  Well, 
that  is  satisfactory  so  far — she  makes  herself  understood,  and  shews  no  want 
of  intelligence  here.  Other  questions  were  put,  to  some  of  which  she  returned 
intelligible  answers ;  but  I  should  have  liked  to  have  known  what  proportion 
the  answers  the  Sheriff  did  understand  bore  to  those  he  did  not.  And  then 
the  examination  concludes.  ^'  Whereupon  the  Sheriff-Substitute  asked  the 
pursuer  to  sign  the  present  declaration,  but  without  reading  the  same  over» 
he  being  satisfied  that  she  was  wholly  incapable  of  understanding  it,  which 
request  she  appeared  to  understand  ;  immediately  taking  off  her  gloves,  and 
taking  from  her  pocket  a  small  slip  of  paper  on  which  her  name  was  already 
written,  from  which  she  copied  slowly  her  name  as  underwritten."  The 
Sheriff  does  not  read  the  declaration  over  to  her  because  he  was  satisfied  she 
wanted  intelligence  to  understand  it,  but  he  makes  her  sign  his  declaration 
that  he  is  of  opinion  that  she  does  not  understand  it.  That  is  no  negative 
however  of  the  medical  certificate.  The  trustees  are  decidedly  entitled  to  a 
discharge.  There  are  parties  who  can  communicate  with  the  pursuer  by  signs, 
and  she  may  authorise  notaries  to  sign  for  her,  or  trustees  may  be  appointed. 
There  is  not  a  sufficient  case  for  the  Court  interfering  to  supersede  her  in  the 
management  of  her  property  by  the  appointment  of  a  curator  boms. 

Lord  Iyoby.  The  Sherifi^s  procedure  is  very  extraordinary,  following  as 
it  does  on  the  interlocutor  of  March  29th.  Now,  the  pursuer  is  neither  deaf 
nor  dumb,  and  therefore  if  the  defender  had  proposed  to  stop  the  process  on 
the  allegation  that  she  was  deaf  and  dumb,  that  is  completely  negatived. 
The  Sheriff-Substitute  has  stopped  the  process  on  the  ground  of  want  of  in- 
telligence, and  until  an  application  should  be  made  to  the  Court.  He  should 
have  put  an  end  to  the  record  which  has  been  made  up  only  on  her  instruction, 
or  have  appointed  a  curator  ad  litem^  instead  of  sustaining  the  process  at  her 
instance,  and  then  turning  her  out  as  if  she  knew  nothing  at  all  about  it. 
He  now  proposes  to  have  a  curator  bona  appointed  to  her  so  as  to  render  her 
incapable  of  acting  for  herself  now  and  for  ever.  If  there  was  evidence  on 
the  other  side  to  outweigh  the  certificate  produced,  that  would  be  another 
matter.  A  much  simpler  way  would  be  for  the  father  who  presents  this  petition 
to  concur  with  her  as  cautioner  and  to  get  up  this  money. 

Lord  Robertson.  I  am  of  the  same  opinion.  Suppose  this  opinion  of 
the  Sheriff-Substitute  had  been  the  opinion  of  another  medical  man,  that 
would  only  have  been  the  opinion  of  one  medical  man  against  two.  But 
look  to  the  conclusion  of  the  Sheriff-Substitute's  opinion.  I  must  say  it  is 
very  extraordinary.  It  refers  to  her  personal  appearance.  For  a  Sheriff- 
Substitute  to  adjudicate  upon  personal  appearance,  whether  a  party  is  able  to 
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ioanage  her  own  afiairs,  is  about  the  most  extraordinary  thing  I  ever  heard «^""*  ®"  ^^^^* 

Petition, 
The  Court  "  Refuse  the  prayer  of  the  petition  and  decern."  Kirkpatrick. 

John  Gdkaky,  S.S.C.,  Agent.  (J.  S.  M.) 


PrrCAIRN,  THOMSON,  and  Otheks,  compeUngy  No.  214. 

In  MtJLTIPLBPOINDING, 

REID  AND  Othebs,  (Morison's  Trustees)  t;.  BETHUNE. 

Settlement — Ccmtruction — Legaey-^Residue, — Where  a  testatrix  directed  her  tmstees  to 
divide  the  residae  **  between  and  among  "  her  special  legatees : — HeMy  that  the  diTisioD 
fell  to  be  made  in  eqnal  shares  per  capita^  and  not  in  proportion  to  the  amount  of  the 
sereral  legacies. 

Settlement — Conetruetion — Provision'^Annutty — Legacy^^RuiduA, — ^Tenns  of  provision  of 
an  anniiity  in  a  trust  settlement  in  virtue  of  which  the  annuitant  was  held  not  to  be  within 
the  class  of  special  legatees,  among  whom  the  residue  was  directed  to  be  divided. 

By   general  trust  settlement,  dated  10th  January  1844,   the  late  Mrs^^^^^^^"- 
Morison  conveyed  to  trustees  her  whole  heritableand  moveable  estates,  specially  ^^^^  ^*  1®^^' 
excepting  her  barony  of  Kaughton,  but  including  the  rents  of  Naughton  for  the        . 
first  two  crops  after  her  death,  over  and  above  those  already  due  at  that  period.  Thomson, \c., 
The  trustees  were  appointed,  after  satisfying  certain  legacies  and  provisions,  to  in  M.  P.  Reid, 
divide  the  free  residue  '*  between  and  among  John  Pitcaim,  Walker  Pitcaim,    ^^' 
James  Morison  Pitcaim,  William  Pitcairn,  and  Andrew  Pitcairn  junior, 
equally  between  them,  share  and  share  alike.''    These  residuary  legatees,  who 
were  sons  of  Pitcaim  of  Pitcullo,  had  also,  in  a  previous  part  of  the  deed, 
special  legacies  of  different  amounts  bequeathed  to  them.      By  codicil  dated 
13tb  Feb.  1847,  Mrs  Morison  appointed  her  tmstees  to  pay  to  John  Pitcaim 
L.500,  to  Walker  Pitcairn  L.700,  and  to  J.  M.,  William,  and  Andrew  Pit-* 
cairn  LklOOO  each,  in  addition  to  the  legacies  bequeathed  to  them  by  the 
former  deed.    The  codicil  then  proceeded,  ^'  with  regard  to  the  residue  and 
remainder  of  my  foresaid  trast-estate,  which  by  my  foresaid  deed  of  settlement 
is  provided  to  the  sons  of  Andrew  Pitcaim  of  Pitcullo,  in  respect  I  have  now 
made  additional  provisions  to  them  by  this  codicil,  I  do  hereby  revoke  and 
recall  that  provision  and  destination  of  the  residue,  and  I  appoint  my  said 
tmstees  to  pay  and  divide  such  residue,  if  there  any  be,  after  payment  of  all 
the  legacies  and  provisions  already  bequeathed,  or  that  may  yet  be  bequeathed 
by  me,  between  and  among  the  whole  legatees  whose  legacies  exceed  L.100 
sterling,  named  and  appointed  by  the  foresaid  trust-disposition  and  deed  of 
settlement,  or  this  codicil,  or  as  may  be  made  and  appointed  by  me  hereafter : 
But  in  the  event  of  the  funds  left  by  me  being  found  insufficient  for  paying 
all  the  foresaid  legacies,  already  left  or  to  be  left  by  me,  in  full,  each  of  them 
which  exceeds  L.100  sterling  shall  suffer  a  proportional  abatement :  Declare 
ing  that  such  of  the  foresaid  legacies  as  do  not  exceed  L.100  shall  not  be  en- 
titled to  any  share  of  the  residue,  but,  on  the  other  hand,  shall  be  paid  in  full, 
although  there  should  be  a  deficiency  for  answering  all  the  legacies.''    The 
legacies  of  sums  above  L.100,  bequeathed  by  the  testatrix,  exceeded  forty  in 
number. 

This  was  a  multiplepoin^ng  raised  by  her  tmstees ;  and  the  first  question 


446  CASES  DECIDED  IN  THE  No.  214. 

June  8. 185S.  that  arose  for  diBcnssion  in  it,  was,  whether  the  residiie  fell  to  be  dvtrihnted 
^"p^^       among  the  legatees  of  sums  exceeding  L.100,  by  an  equal  division  per  ccqdtOf 

Tli^soiL  &(u  ®^ '°  proportion  to  the  amount  of  their  respective  legacies. 

in  M.  P.,  Beid,     J.  M.  Pitcaim  contended  for  the  latter  principle  of  division.    John  Thom- 

&c.fnBethane.gQy|   contended  for  the  former;  and  his  view  was  sustained  byjthe  Lord 
Ordinary  (Rutherfurd),  by  interlocutor  quoted  below  on  p.  448. 

His  Lordship  observed  in  a  note,  *^  The  Lord  Ordinary  sees  no  ground 
upon  which  to  hold  that  it  was  her  intention  to  divide  the  residue  of  her 
estate  among  the  parties  to  whom  she  destines  it,  in  proportion  to  the  amount 
of  their  special  legacies.  She  constitutes  her  residuary  legatees  the  whole 
legatees  whose  legacies  exceed  L.100  sterling,  and  her  trustees  are  directed 
to  pay  and  divide  such  residue  between  and  among  them.  The  ordinary  mean* 
ing  of  these  words  is  clear ;  she  refers  to  the  legacies  that  exceed  L.100  as 
designating  those  legatees  who  were  to  take  the  residue  ;  and  the  reason  was 
plain  enough, — that  the  legacies  below  that  amount  were  either  given  as  mere 
expressions  of  regard,  or  to  persons  such  as  domestic  servants,  who  had  been 
sufficiently  provided  for  by  their  special  legacies.  If  the  words  stood  alone, 
.  .  .  the  direction  to  pay  between  and  among  must  have  implied  a  direc- 
tion to  pay  equally  between  and  among.  But  the  legatees  who  require  that 
tlie  residue  shall  be  divided  in  proportion  to  the  legacies,  found  upon  the 
clause  regulating  abatement  in  the  event  of  deficiency.  •  .  .  The  Lord 
Ordinary  does  not  think  it  possible  ...  to  import  into  a  clause  for  dis- 
tribution of  excess,  a  principle  which  the  testatrix  specially  applies  to  abate- 
ment. She  might  very  well  have  made  a  different  rule  in  the  two  cases, 
wishing,  in  the  event  of  deficiency,  to  give  her  principal  legatees  as  nearly  as 
possible  their  relative  proportion ;  and  feeling  that  an  equal  abatement  would 
bear  very  hard  upon  those  to  whom  the  smaller  sums  were  bequeathed.  But 
in  the  distribution  of  excess,  she  might  very  well  have  felt  that  her  principal 
legatees  getting  all  the  sum  that  was  specially  meant  for  them,  the  residue 
should  be  equally  divided,  though  the  effect  of  the  equal  division  might  be  to 
make  the  smaller  legatees  relatively  better  off.  But  the  more  material  ob- 
servation is,  that  the  testatrix  was  very  well  aware  of  the  language  she  was 
using ;  and,  accordingly,  provides  in  express  terms  for  proportional  abate- 
ment, though  she  says  nothing  of  proportional  division.  The  Lord  Ordinary 
does  observe  that  in  the  trust-deed  in  which  the  residue  was  primarily  dis- 
posed of,  she  directs  her  trustees  to  divide  the  free  residue  among  her  legatees 
til  ere  called,  *  equally  between  them,  share  and  share  alike.'  But  he  does 
not  consider  that  the  absence  of  these  words  in  the  subsequent  directions  to 
divide  the  residue  is  sufficient  to  overcome  the  implied  rule  of  equal  division 
or  to  introduce  a  proportional  division,  more  especially  with  reference  to  the 
terms  in  which  the  codicil  narrates  the  terms  of  the  trust-deed,  the  words, 
*  equally  between  them,  share  and  share  alike,*  not  being  recited.  Lastly,  the 
great  number  of  additional  legacies  given  by  the  codicil  may  have  very 
much  affiicted,  in  the  testatrix's  calculation,  the  amount  of  the  residue.'* 
J.  M.  Pitcairn  reclaimed,  for  whom, — 

Jio88f  and  Dean  of  Faculty j  argued,  that  the  ordinary  rule  as  to  equal  divi- 
sion does  not  apply  here,  where  the  parties  are  stamped  by  a  mark  of  pre- 
dilection indicated  by  the  amount  of  their  respective  legacies.    A  priori  in  such 
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a  caae  the  testatrix  could  sot  be  expected  to  intend  an  equal  division  of  resi-  June  8. 1858. 
doe ;  and  the  whole  tenor  of  the  deeds  is  in  harmony  with  this  view,  especi-       T^^"*^ 
ally  the  clause  regulating  abatement  ThomsonT&c , 

Monro^  and  NeaveSj  for  Thomson.    Where  residue  is  divisible  among  a  in  M.  P.,  Reid, 
class,  the  rule  is»  that  the  division  shall  be  equal ;  and  the  intention  of  the     '**   ethune. 
testatrix  can  only  be  gathered  from  the  words  of  the  deed  interpreted  accord- 
ing to  certain  fixed  legal  rules. 

The  Lord  Justice-Clerk.  We  are  here  construing  a  deed,  prepared  in 
technical  language  by  a  man  of  business ;  all  conjecture,  therefore,  as  to  a 
priori  intention  must  be  thrown  aside.  According  to  every  principle  of  gram- 
matical and  legal  construction,  the  words  used  import  a  division  into  equal 
shares. 

The  other  Judges  concurred. 


There  was  another  point  arose  for  decision. — 

In  the  general  conveyance  of  1844,  Mrs  Morison  included  the  rents  of 
Naughton  for  the  two  first  crops  afler  her  death.  In  a  codicil  dated  4th 
March  1848,  she  speaks  thus : — ^^  Whereas  it  is  my  wish  that  in  the  event  of 
Adam  A.  Duncan  .  .  .  succeeding  me  in  the  said  lands  of  Naughton 
and  others,  under  and  by  virtue  of  the  deed  of  entail  of  the  said  lands 
already  executed  by  me,  some  provision  should  be  made  for  him  out  of 
my  estate  before  his  right  to  the  rents  and  duties  of  the  said  lands  of 
Naughton,  would  commence  as  aforesaid.  Therefore,  I  do  hereby  direct 
and  appoint  my  said  trustees  to  make  payment  to  the  said  Adam  A. 
Duncan,  in  case  he  shall  survive  me  and  succeed  to  the  said  lands  and 
others  as  heir  of  entail,  of  a  liferent  annuity  of  L.1000  out  of  each 
of  the  foresiad  two  years'  rent,  .  •  .  during  the  said  two  years,'* 
payable  half-yearly  **  as  the  rents  themselves  become  due."  On  22d  Decem- 
ber 1849,  she  executed  a  special  trust-disposition,  conveying  Naughton  to 
Lord  Camperdown  and  others,  as  trustees  for  the  purposes  contained  in 
relative  deed  of  instructions;  on  the  same  day,  bj  another  codicil  to  the  general 
trust-disposition  of  1844,  she  revoked  the  annuity  to  A.  A.  Duncan,  and  ap- 
pointed her  general  trustees  ^'  to  make  payment  out  of  my  said  general  trust- 
estate  to  my  trustees  under  my  said  trust-deed  of  Naughton,  during  each  of 
the  first  three  years  after  my  death,  and  if  the  said  Adam  Alexander  Duncan 
be  then  alive,  the  sum  of  £700  sterling  ...  the  said  payments  to  cease 
with  that  made  at  the  term  immediately  preceding  the  death  of  the  said 
Adam  A.  Duncan  in  the  event  of  his  dying  before  the  expiry  of  the  said  three 
years."  The  deed  of  instructions  to  the  special  trustees,  after  referring  to  this 
provision  of  £700  per  annum,  appoints  that  they  shall  out  of  that  annual 
provision  *'  advance  and  pay  to  the  said  Adam  Alexander  Duncan,  in  the 
event  of  his  surviving  me,  from  time  to  time  during  the  first  three  years  after 
my  death,  such  sum  or  sums  as  they  may  deem  requisite  and  proper  for  his 
support  and  maintenance,  not  exceeding  in  all  the  sums  which  they  may 
receive  from  my  general  trustees  as  aforesaid,  but  as  much  less  as  they  may 
think  advisable  and  proper,"  any  balance  not  paid  liim  to  be  paid  at  his  de- 
cease to  his  representatives. 
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Jane  8. 1808.      1°  this  muliiplepoinding  Lord  Camperdown  and  the  other  special  tnisteea 
'^^'^^^      daimed,  on  behalf  of  A.  A«  Duncan  as  one  of  the  special  legatees,  that  the  j 

Pjtcairn  v.      g])0|]||}  be  preferred  to  a  share  of  the  residue  corresponding  to  the  sums  pay-^ 

in  M.  P.  kcidi&hle  to  them  under  the  bequest  of  £700  per  annum. 

&c.v.BcthQDe.  The  Lord  Ordinary  held  Mr  Duncan  to  be  a  special  legatee,  and  so  en-- 
titled  to  a  share  of  the  residue,  though  not  in  proportion  to  the  amount  of  hia 
legacy. 

His  interlocutor  ^*  Repels  the  claim  for  the  said  Earl  of  Camperdown  and 
others,  trustees  foresaid,  as  in  right  of  the  legacy  to  Adam  A.  Duncan,  his 
heirs,  executors,  or  representatives ;  and  also  the  claim  for  James  Morison 
Pitcaim,  in  so  far  as  they  claim  to  be  preferred  to  shares  of  the  residue  in 
proportion  to  the  amount  of  the  special  legacies  :  Sustains  the  claim  for  the 
Rev.  John  Thomson,  and  also  the  claim  for  the  said  James  M.  Pitcaim,  and  the 
claim  for  the  said  Earl  of  Camperdown  and  others,  as  in  right  of  the  legacy 
to  Adam  A.  Duncan,  •  •  •  to  an  equal  share  of  the  said  residue,  as  it 
shall  be  divisible  among  the  said  legatees  per  capita,  ,  .  .  Finds  all  the 
claimants  entitled  to  their  expenses  out  of  the  fund  in  medio^^  &c. 
J.  M.  Pitcaim  reclaimed,  for  whom— 

So88  argued,  that  Duncan  was  not  one  of  the  residuary  legatees.  His  right 
was  virtually  a  taking  back  from  the  general,  and  restoring  to  the  special 
tmstees,  part  of  the  rents  of  the  lands,  and  so  was  a  mere  payment  out  of 
those  rents,  and  not  a  special  legacy. 

O,  Youngs  contra.  It  is  a  payment  not  out  of  the  rents,  but  out  of  the 
residue  into  which  these  rents  feU.    It  is  just  a  legacy* 

The  Lord  Justice-Clerk.  On  this  last  point  I  am  unable  to  concur  with 
the  Lord  Ordinary.  I  cannot  think  Mrs  Morison  understood  Mr  Duncan  to 
be  one  of  her  special  legatees,  or  intended  that  he  should  ever  get  more  than 
the  £700  per  annum.  Besides  this  provision  to  him  is  posterior  to  the  deed 
by  which  she  directed  the  distribution  of  the  residue  among  the  legatees 
above  £100. 

The  other  Judges  concurred. 

The  Court  '^  Adhere  to  the  interlocutor  reclaimed  against,  except  in  so 
far  as  regards  the  claim  for  the  Earl  of  Camperdown  and  others,  •  •  • 
as  in  right  of  the  aimuity  to  Adam  Alexander  Duncan,  and  repel  the  said 
claim  to  an  equal  share  of  the  residue  in  respect  of  the  said  annuity,"  &c. 

Murray  j*  Ferrier,  W.S.,  Agents  for  Pitcaim. 
Dundcu  j*  WiUanj  W.S.,  Agents  for  Thomson. 

Gtbson-Craig^  Dalziel,  ff  Brodie^  W.S.,  Agents  for  Lord  Camperdown,  &c. 

(J.  M.  M.) 


jj^  215.  CROKAT  r.  LORD  PANMURE. 

iVooesf — MulUpUpoinding — Legitim.^^A  mnltiplepoin^ing  is  an  incompetent  form  of 
2d  Division.     P'^®^  ^^^  constitating  a  claim  of  kffitim  made  by  the  real  raiser  against  the  execator 
under  his  father's  will,  who  was  nominal  raiser,  and  the  parties  to  whom  his  £Mher*s  move- 
June  8. 1858.  ai>ie  egt^jQ  ^j3  bequeathed. 

Crokat  v.  ^^^  ^^  ^^  action  of  muliiplepoinding  brought  in  name  of  Crokat,  sole 

Panmure.       executor  under  the  late  Lord  Panmure's  will,  by  the  present  lord,  the  real 


"oBmiire* 
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raiser.     Grockat  waa  aiso  residuary  legatee.     The  competitioii  set  forth  was<^<ine  8.  ld53. 
between  the  legatees  mider  the  will  and  liie  real  raiser  who  claimed  legitun ;      "^nr*^ 
and  claims  were  lodged  for  the  latter,  and  also  for  two  of  the  legatees.    Thep*^^^^  ^' 
nominal  raiser  objected  to  the  competency  of  the  action,  on  the  ground  that 
there  was  no  proper  competition  for  the  executry  funds,  and  that  the  real 
raiser  ought  to  have  constituted  his  claim  for  legitim  in  an  ordinary  action. 

The  Lord  Ordinary  (Robertson)  repelled  these  pleas,  and  sustained  the  com- 
petency. 

Crokat  reclaimed ;  for  whom — 

BailUej  and  Neaves,  argued,  that  the  question  here  was  not  between  the  bene- 
ficiaries under  tiie  will  and  a  party  who  had  constituted  a  claim  against  the 
executor,  or  was  a  creditor  under  the  will.  Between  a  residuary  legatee  and 
one  who  merely  alleges  a  right  to  legitim  there  is  no  competition ;  the  former 
denies  that  the  latter  is  a  creditor,  and  this  denial  is  not  a  competition. 
Further,  if  the  right  to  legitim  be  found  to  exist,  it  is  the  right  of  a  preferable 
creditor,  who  cannot  raise  a  multiplepoinding,  because  there  is  really  no 
competition  between  him,  and  legatees  whose  claims  extend  merely  to  the 
dead's  part. 

Dean  ofFacuUyy  for  Lord  Panmure.  There  is  here  all  that  is  necessary  to 
sanction  a  multiplepoinding,  viz.,  a  fund  in  the  hands  of  a  party,  and  claims 
made  thereupon,  which  cannot  a31  be  satisfied  out  of  it.  A  multiplepoinding 
involves  mutual  reductions.  The  real  raiser  is  not  like  an  ordinary  creditor, 
but  comes  forward,  on  the  contrary,  to  challenge  the  testamentary  title  of  the 
legatees,  so  far  as  it  interferes  with  his  legal  title,  which  the  legatees,  on  the 
otiier  hand,  have  an  interest  to  set  aside. 

LoBD  Justice-Clerk.    The  right  to  legitim  is  one  which  vests  a  morte  tes- 
tcUaris.     The  party  claiming  it  is  a  creditor  to  the  effect  of  entitling  him  to 
institute  his  action  for  payment,  and  to  the  effect  of  preventing  him  from  being 
disappointed  by  deeds  of  the  father  diminishing  his  claim.     The  duty  of  the 
executor  is  to  collect,  recover,  and  distribute  the  funds  of  the  deceased,  out  of 
which  the  legitim  is  to  be  paid.     On  that  account,  therefore,  but  on  that 
account  only,  the  demand  for  legitim  is  directed  against  the  executor.     I  can- 
not see  in  what  sense  we  can  say  that  a  competition  arises  here.     K  the  claim 
for  legitim  be  disputed,  the  executor  is  entitled  to  resist  it,  to  the  effect  that 
no  portion  of  the  estate  be  set  aside  to  satisfy  it.     K  he  be  unsuccessful  in 
this,  a  portion  of  the  estate  is  withdrawn  from  him  by  force  of  law.     The  case 
resolves  into  a  simple  denial  by  him  of  the  existence  of  Lord  Panmure's 
claim ;  but  such  a  denial  does  not  make  a  competition.     Lord  Panmure's 
course  was  to  have  raised  an  ordinary  action  of  constitution  against  the  exe- 
cutor.    For  a  multiplepoinding  there  are  no  grounds. 

Lord  Cockbubn.  I  must  say  that  I  am  not  satisfied  that  a  multiplepoind- 
ing is  incompetent  in  the  circumstances  of  this  case,  though  it  may  not  be  the 
handiest  form  of  process.  All  that  is  necessary  to  justify  a  multiplepoinding 
is,  that  there  be  a  fund  in  the  hands  of  a  holder,  and  a  competition  of  claims 
(it  need  not  be  of  diligence)  on  that  fund.  We  have  this  here.  There  is  an 
undoubted  contradictor  to  the  claim  of  tiie  real  raiser  in  the  person  of  the 
residuary  legatee,  and  the  mere  circumstance  of  there  being  but  two  claimants 
VOL.  11.  NO.  18.  2  H 
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June  8. 1853.  ^B  no  good  objection.    We  have  here  all  the  leading  facta  which  give  nse  to 
''^^^"*^      mnltiplepoindingB  in  nine  out  of  ten  cases  in  which  they  occur. 

Ti!!?.™ii  Lord  Murray  concurred  with  the  Justice-Clerk. 

LoBD  Wood.    This  is  a  muhiplepoinding  brought  by  a  party-— and  he  is 
the  only  party — ^who  claims  a  right,  vesting  in  him  a  morU  testatoriSf  to  a  por- 
tion of  the  moveable  estate  of  his  father,  and  who  to  the  extent  of  his  claim 
is  substantially  a  creditor.    The  right  to  UgUim  is  a  debt  to  this  effect,  that, 
like  other  claims  of  that  nature,  it  is  one  between  which  and  the  legatees, 
special  and  residuary,  there  can  be  no  competition.     It  is  true  that  if  legitim 
is  due  the  total  sum  to  fall  to  the  legatees  will  be  diminished,  and  the  same 
thing  may  be  said  in  regard  to  any  other  debt  claimed  by  an  alleged  creditor. 
If  sustained,  then  so  much  will  be  withdrawn  from  the  amount  for  distribution 
among  the  beneficiaries.    K  rejected,  then  the  greater  wiU  be  the  sum  left  for 
distribution.    In  so  far,  therefore,  as  it  is  contended  that  a  competition  is 
raised  upon  the  fund  between  the  legatees  and  the  party  claiming  legitimy  the 
same  might  equally  be  maintained  in  the  case  of  any  common  creditor  on  the 
estate.    But  I  apprehend  that  that  would  not  be  suJQicient  to  render  it  com- 
petent to  a  common  creditor — in  order  to  constitute  his  debt — ^to  raise  muhi- 
plepoinding in  the  name  of  the  executor,  and  thereby  most  unnecessarily  bring 
the  whole  estate  into  Court,  and  so  render  a  judicial  distribution  of  it  unavoid- 
able.   And  just  as  little  do  I  think  it  competent  to  a  party  who  may  have  a 
claim  for  legilimj  extending  to  a  half  or  only  to  a  third  of  the  estate,  to  raise 
a  multiplepoinding  for  the  purpose  of  its  constitution*    The  constitution  of 
the  claim  of  legitim  being  the  only  object  which  Lord  Panmure  can  be  stated 
to  have  in  view,  his  proper  course  (and  it  is  the  obvious,  simple,  and  direct 
one)  was  to  have  raised  action  of  constitution  against  the  executor.    To  have 
the  beneficiaries  under  the  will  as  parties  is  wholly  unnecessary.    As  claiming 
legitim  he  has  nothing  to  do  with  them.     They  have  no  right  except  as  against 
the  fund  remaining  ader  his  right  shall  have  been  satisfied ;  and  whether  his 
right  exists  or  not  is  a  question,  which,  as  it  cannot  be  affected  by  any  right 
they  possess,  can  be  efiectually  tried  and  determined,  and  ought  to  be  so,  in 
an  ordinary  action  against  the  executor,  the  holder  of  the  estate,  who  repre- 
sents it,  and  whose  general  administration, — which  is  admittedly  taken  subject 
to  responsibility  for  that  portion  of  the  estate  which  falls  to  the  legitim^  if  Lord 
Panmure  is  entitled  to  it,  and  will  then  be  withdrawn  from  the  rest  of  the 
estate,— ought  not  to  be  disturbed,  as  it  must  be  if  this  multiplepoinding  were 
sustained.     In  this  case,  that  feature  is  absent  which  in  the  Breadalbane  case^ 
20th  January  1836,  gave  competency  to  this  form  of  process ;  and  whatever 
countenance  some  of  the  authorities  may  seem  to  afibrd  to  the  competency  in 
the  present  instance,  I  think  those  of  more  recent  date  go  in  a  difibrent  direc- 
tion, and  shew  the  sense  of  the  Court  that  there  had  been  a  tendency  to 
entertain  the  process  of  multiplepoinding  in  circumstances  in  which  the  re- 
sorting to  it  was  in  truth  an  abuse  of  a  very  valuable  form  of  action  when 
kept  within  its  proper  sphere.     Adopting  the  view  which  has  been  recognised 
and  acted  upon  in  these  more  recent  cases,  I  am  of  opinion  that  the  present 
process  ought  to  be  dismissed. 

The  CouBT  ''  alter  the  interlocutor  of  the  Lord  Ordinary  reclaimed  against : 
Find  that  in  the  circumstances  of  the  case,  the  real  raiser  was  not  entitled  to 
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raise  this  process  of  mnltf  plepobding  in  the  name  of  the  execotor,  and  there- jQ]ie  s.  I85S. 
fore  dismiss  the  present  process^  and  decern :  Find  the  real  raiser  liabk  in      ^«-v^-^ 

expenaes,**  &c.  Crokst  o. 

Panxmire* 

Adam  j-  Kirij  W.S.,  Becldmer's  Agents. 

Cfibion-Ormff^  DahMy  ^  BrocKe,  W.S.,  Agents  for  Lord  Paamnre.         fj.  M.  M.) 


CRTCHTON  V.  6REIG.  No.  216. 

2  amd  3  Vict^  c  41,  §  86— Bonibt^— <S^eftratMii.— ^e/d;  (dit$.  Lord  Ivory)  that  a 
requisition  by  a  bodj  of  creditors  on  an  individual  creditor  to  assign  a  secnrity  held  bj  him 
*•  in  terms  of  law,"  is  a  sufficient  compliance  with  §  86  of  the  Bankrupt  Act,  in  respect  it 
most  be  held  to  import  an  ofier  of  payment  of  20  per  cent,  in  addition  to  the  ralnation 
pot  lij  the  creditor  apon  toch  seenrit j. 

This  was  an  advocation  from  a  decision  of  the  Sheriff  of  Forfarshire.  ^^  Division. 

At  a  meeting  of  the  creditors  of  Alexander  Meldrom  for  electing  a  trustee  j  a  iQe« 
on  his  sequestrated  estate,  the  respondent  Greig  was  elected  trustee.  Orichton  .^l^ 
the  complainer  had  lodged  a  claim  and  oath  to  a  debt  of  L.224 : 0 : 8,  and  crichton  v. 
claimed  a  right  to  vote  upon  a  balance  of  L.219  :  0  :  8,  being  the  difference Gteig. 
between  the  debt  and  L.5,  the  value  he  put  on  certain  arrestments  and  secu- 
rities. At  this  meeting,  Flowerdew  the  preses,  moved  that  the  meeting  accept 
of  the  arrestments  and  securities  at  the  value  put  thereon  bj  Crichton  in  his 
affidavit,  and  that  Crichton  <^  be  called  on,  in  terms  of  law,  immediately,  and 
on  payment  of  said  valuation,  to  assign  to  the  trustee  all  right  and  daim  under 
the  said  arrestments  and  securities."  Flowerdew— who  represented  a  minority 
in  value  of  the  creditors — voted  for  the  motion,  and  no  other  person  voting, 
it  was  declared  carried,  and  Crichton  was  called  on  to  grant  the  assignation, 
and  take  payment  of  the  valuation,  and  the  trustee  was  instructed  accord- 
ingly. By  §  36  of  the  Bankrupt  statute  it  is  enacted,  '^  that  it  shall  be  com- 
petent to  a  majority  of  the  creditors,  (excluding  the  creditors  making  such 
oath),  assembled  at  any  meeting  and  during  such  meeting,  to  require  from 
the  creditor  making  such  oath,  a  conveyance,  or  assignation  in  favour  of  the 
trustee  to  such  security  or  obligation,  on  payment  of  the  specified  value,  with 
20  per  cent,  in  addition  to  such  value ;  and  the  creditor  shall  be  bound  to 
grant  such  conveyance  or  assignation  at  the  expense  of  the  estate.*^  The 
draft  of  an  assignation  was  prepared  and  submitted  to  Crichton  and  his  agent 
for  revisal,  bearing  that  he  was  to  receive  payment  of  the  aforesaid  valua- 
tion in  terms  of  law,  together  with  L.1,  being  20  per  cent,  thereon.  Crichton 
declined  to  grant  the  assignation,  in  respect  that  at  this  meeting  ^^  no  offer 
was  made  for  payment  of  Uie  20  per  cent  in  addition  to  such  value."  There- 
upon the  trustee,  Greig,  presented  a  summary  application  to  the  Sheriff  to 
compel  Crichton  to  grant  the  assignation  and  receive  payment  The  Sheriff 
found  for  the  trustee ;  and  Crichton  advocated. 

The  Lord  Ordinary  (Wood),  found  that  the  motion  and  call  <<  cannot 
soundly  be  construed  as  importing  that  the  complainer  upon  granting  the 
assignation  was  only  to  receive  the  specified  value  of  his  security,  but  must 
be  construed  as  meaning  that  he  would  receive,  in  compliance  with  the  call, 
all  that  a  creditor  in  such  a  case  was  entitled  to  by  the  provisions  of  the  d6th 
section  of  the  statute :  Finds  that  the  complainer  was  consequently  not  en- 
titled to  refuse  to  accede  to  the  said  call,  or  to  revise  the  draft  assignation 
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June  9. 1868.  ^^^  ^^^^  ^  ^^^^  ^  carrying  it  into  effect,  and  to  subBcribe  the  same  when 
'^'^y^^      adjusted :  Therefore  of  new  finds  for  the  trustee  with  expenses."    In  a  note, 

rrichton  «•     iijg  Xx)rdsbip  stated,  ^  There  may  be  some  nicety  in  this  case,  but  upon  the 
^^^*  whole  matter  the  Lord  Ordinary  concurs  in  the  result  come  to  by  the  Sheriff* 

The  proceeding  throughout  is  statutory.  The  right  of  the  creditors  to  take 
the  security  at  the  valuation  put  on  it  by  the  ci'editor  holding  it,  and  to  insist 
for  an  assignation,  is  a  statutory  right,  whidi,  in  terms  of  the  SGth  section  of  the 
statute,  that  is,  in  terms  of  law,  the  creditors  can  only  avail  themselves  of  in  a 
certain  way,  viz.,  by  giving  the  creditor  not  only  the  valuation,  but  20  per  cent, 
more.  That  is  the  only  footing  on  which,  by  the  statute,  the  creditor  can  be  re* 
quired  to  make  over  the  security ;  and  the  legal  inference  (if  not  excluded)  is, 
that  when  the  creditors  acting  upon  their  statutory  privilege  call  upon  an  indivi- 
dual creditor  to  assign  the  security  he  holds,  they  call  on  him  to  do  so  on  payment 
of  the  value  he  has  put  on  it,  with  the  statutory  addition  .  •  «  It  is  appre* 
bended  that  any  other  construction  would  be  altogether  too  rigid  in  dealing 
with  proceedings  in  reference  to  such  a  provision  as  that  of  the  36th  section 
of  the  Act,  in  respect  of  its  being  plainly  contrary  to  what  could  be  meant, 
as  it  would  have  been  contrary  to  what  that  leg^  right  of  the  creditors  is, 
which  they  were  professedly  and  indisputably  acting  upon,  and  to  the  terms 
of  which,  it  must  be  presumed,  they  meant  to  conform.'' 
Crichton  reclaimed,  for  whom — 

PotttMm.  The  offer  must  be  made  in  distinct  and  precise  terms.  A  mere 
general  phrase,  "  in  terms  of  law,"  will  not  do,  as  one*half  of  the  creditora 
may  not  know  what  such  a  phrase  really  imports. 

Macfarlane,  for  the  respondent  There  are  no  precise  terms  under  the 
statute  in  which  such  a  requisition  should  be  made. 

The  Lord  Pbesidemt.  There  is  no  doubt  as  to  the  meaning  of  the  statute. 
The  only  question  is  as  to  the  meaning  of  the  words  used  in  the  minute  of  the 
meeting.  That  minute  is  not  clear.  But  it  is  not  necessary  to  use  the  pre- 
cise words  of  the  statute,  and  I  am  therefore  for  adhering. 

Lords  Fdllerton  and  Robertson  concurred. 

Lord  Ivort.  I  am  inclined  to  differ.  This  is  a  statutory  matter,  and  a 
statutory  rule  must  be  strictly  construed.  There  are  two  matters  embodied 
in  section  SQ,  that  which  is  incumbent  on  the  creditors,  and  that  which  is 
incumbent  on  the  party  making  the  affidavit.  The  latter  must  grant 
an  assignation  in  terms  of  the  statute,  but  the  other  party,  in  order  to  bring 
the  matter  up  to  that  point,  mu^t  make  a  requisition  in  terms  of  the  statute. 
Now  that  is  conditional  on  two  things;  on  payment  of  the  value  of  the 
assignation,  and  on  payment  of  20  per  cent ;  and  if  both  of  these  things  are 
not  complied  with,  it  is  not  a  requisition  in  terms  of  law.  The  terms  of  this 
minute  seem  to  me  clearly  to  limit  the  phrase,  "  in  terms  of  law,"  to  the 
granting  the  assignation,  and  as  the  consideration  therefor,  to  take  payment 
of  the  valuation  without  any  thing  else. 

The  Court  '^  adhere,**  with  additional  expenses. 

John  Young^  S.S.C,  Reclaimer's  Agent. 

John  Murray^  junr,^  S.S.C.,  Respondent's  Agent  (J.  S.  M.) 
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BLYTHE  Ain>  TAYLOR  v.  ROBSON,  .^    ,,,^ 

No.  217. 
Su^tenawn  and  Liberation-^vsHeiary^Statute  2  andS  WUU  IV^  c  68»  $  M.^HeM^  that 

the  warrant  to  cite  parties  charged  with  coDtrarention  of  thia  statute  most  bear  to  proceed 

upon  the  oath  of  a  credible  witness. 

The  respondent  Robson,  as  procorator-fiscal,  presented  petition  and  com-  y{\^  Coart  of 
plaint  to  the  Jastices  of  Peace  for  Roxburghshire,  against  Bljthe  and  Rob- Justiciary, 
sou,  charging  them  with  contravention  of  2  and  3  Will.  IV.,  c.  ^^  (Day  June  10.1863. 
Poaching  Act).    The  following  deliverance  was  pronounced : — '^  KtUoy  2bth      ^"^^^^ 
Fd^,  1858. — Having  considered  the  preceding  petition  and  complaint,  gi'*^^!  ^^^  vm^ou^ 
warrant  to  constables  to  serve  a  copy  thereof  and  of  this  deliverance  upon 
each  of  the  therein  designed,  John  Taylor,  junior,  and  Charles  Blythe,  tertius, 
and  cite  them  to  appear  personally  to  answer  to  the  same  in  a  Court  to  be 
held  by  one  or  more  of  her  Majesty's  Justices  of  the  Peace  for  said  shire, 
within  the  town  hall  of  Kelso,  upon  Friday  the  1st  day  of  April  next,  at  12 
o'clock  noon,  with  certification,  and  further  grants  warrant  for  citing  wit- 
nesses to  appear  same  time  and  place.    (Signed)    Giso.  Scott,  JJ*J^    The 
proceedings  resulted  in  a  conviction  of  both  parties,  and  in  sentence  of  a  fine, 
or  imprisonment  in  the  event  of  fiulure  to  pay. 

They  presented  bill  of  suspension  and  liberation,  which  was  now  supported 
by- 

PaUisony  on  the  ground  that  the  above  warrant  did  not  bear  to  proceed  on 
the  oath  of  a  credible  witness.  This  is  contrary  to  §  11  of  the  statute,  which 
enacts,  ''  That  the  prosecution  for  every  offence  punishable  by  virtue  of  this 
Act  shall  be  commenced  within  three  odendar  months,  and  that,  where  any 
person  shall  be  charged,  on  the  oath  of  a  credible  witness,  with  any  such 
offence  before  a  Justice  of  the  Peace,  the  Justice  may  summon  the  party 
charged  to  appear  before  himself"  &c.  See  cases  of  Smith  v.  Forbes^  22d 
July  1848,  Arkley,  p.  508 ;  and  Sinymn  v.  Crawford^  22d  Dec  1851,  Jurist 

The  following  judgment  was  pronounced : — 

The  Lord  Justice-Clerk,  &c.,  *'  in  respect  tiiat  in  granting  the  warrant  to 
cite  the  parties  in  this  case,  it  does  not  bear,  in  conformity  with  the  11th 
section  of  the  Act,  to  be  founded  on  the  oath  of  a  credible  witness — ^pass  the 
bill — suspend  the  sentence  complained  of  trniplidter,  and  decern :  Find  the 
respondent  liable  in  expenses,"  &c 

James  SomerviUe^  S.S.C,  Suspenders'  Agent 

M^Kemie^  Innes^  Sf  Logan^  W.S.,  Respondent's  Agents.    (J  M.  M.) 


HOOD  r.  YOUNG.  No.  218. 

SiatuU  9  Geo,  IV.  c  29,  sect.  l9^Sumtnary  Conviction^FaJsehoodf  Frauds  and  Wilful 
Imposition. — ^It  is  competent  for  the  Sheriff  without  a  jury  to  convict  summarily  under 
this  Act  for  falsehood,  fraud,  and  wilful  impositiou. 

Suspension  arid  lAberation^d  Geo.  IV.  c  29,  secL  19^Complainty  prayer  of^Sentence^ 
Punishment,— The  prayer  of  a  criminal  complaint,  in  a  summary  proceeding  before  the 
Sheriff  under  this  Act,  being  for  imprisonment  only  i^Held,  that  the  Sheriff  could  not 
competently  under  it  pronounce  sentence  of  fine.  Qucsiibn— Whether  such  prayer  was 
sirictly  in  accordance  with  the  statute,  seeing  it  did  not  pray  altcrUatively  for  a  fine  "or 
for  imprisonment,"  but  only  for  imprisonment. 
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High  Court  of  This  was  a  suspension  by  Hood  of  conriction  and  sentence  pronounced  bj 
Jnsticiaiy.  ^^^q  Sheriff-substitute  of  Dumfries,  on  a  criminal  libel  at  the  instance  of  the  re- 
Jntiel0^53.^p^^^^  the  procurator-fiscal,  which  charged  the  suspender  and  another  party 
Hood  9.  with  fiEdsehood,  fraud,  and  wilful  imposition,  and  prayed  ^  your  Lordships  to 
Yonnf^  grant  warrant  to  apprehend  the  said  Michael  Eeenan  or  Teenan  and  Wil- 

liam Hood,  and  to  cite  them  to  appear  before  yon  to  answer  to  this  libel ;  and 
thereafter  to  decern  and  a<]^udge  them  to  be  imprisoned  in  the  prison  <^  Dum- 
fries, each  for  a  period  not  exceeding  sixty  days,  to  deter  others,"  dsc. 

The  Sheriff-substitute,  on  25th  March  1853,  <<  finds  the  said  IdBchael 
Keenan  or  Teenan,  and  William  Hood,  guilty  of  frdsehood,  fraud,  and  wil- 
ful imposition  as  libelled ;  and  therefore  fines  and  amerciates  them  each  in 
the  sum  of  L.8  sterling,  payable  to  the  procurator-fiscal  of  Court  ad  vmdictam 
pubUcam  ;  and  frdling  instant  payment  of  said  fines,  decerns  and  adjudges  the 
said  pannels  to  be  confined  in  the  prison  of  Dumfries,  there  to  be  kept  at  hard 
labour  .  •  •  each  for  the  period  of  sixty  days  firom  this  date,  unless  said 
respectiye  fines  shall  be  sooner  paid.''    The  fines  were  paid  by  the  panneb. 

Crcoifurd  stated  ihe  first  ground  of  suspension.  This  was  a  serious  charge, 
and  ought  to  have  been  tried  by  a  jury.  It  is  the  nature  of  the  charge  made, 
and  not  the  amount  of  punishment  prayed  for,  that  affords  the  criterion  for 
going  to  a  jury.  The  decision  in  Kerr  or  WUliamaon,  8th  April  1842,  1 
Broun,  p.  216,  is  not  good. 

This  ground  of  suspension  having  been  repelled  by  the  Court — 

Craufierd  then  stated  the  hcotuI  ground.  The  prayer  being  i<x  w^maon' 
ment  <mltf^  the  Sheriff  could  not  competently  under  it  pronounce  sentence  of 
fine.  Further,  the  19th  section  of  9  Geo.  lY.  c  29,*  requires,  that  the  prose- 
cutor shall  conclude  for  the  two  alternatives ;  and  such  conclnedon  is  in  accord- 
ance with  practice. 

E.  Maitlandy  for  respondent  Substantially  the  sentence  is  within  the 
prayer,  the  prayer  being  for  imprisonment,  and  the  sentence  for  the  milder 
punishment  of  a  fine  within  the  proper  amount.  It  further  gave  the  pannd 
the  option  of  going  to  prison  if  he  did  not  choose  to  pay.  But  the  sentence 
was  put  in  this  shape  at  the  express  desire  of  the  pannels  themselves,  made 
through  their  agents.  They  voluntarily  paid  the  fine,  and  cannot,  after  such 
acquiescence,  and  after  a  delay  of  a  month  and  a  lydf,  Insist  in  this  suspen- 
sion. 

Loud  JusncE-CLEUK.  If  the  proceeding  was  incompetent,  acquiescence 
is  of  no  avail.  I  confess  I  do  not  like  to  say  anything  to  the  efiect  that  a 
Judge  is  to  be  tied  down  to  the  particular  sentence  asked  by  the  prosecutor. 
But  this  was  a  complaint  under  a  very  special  statute,  where  the  punishment 
prayed  for  determines  the  competency  of  the  prosecution.  The  prayer  was 
for  imprisonment  only,  and  there  being  no  alternative  prayer,  the  question 
is,  whether  that  does  not  limit  the  Judge  to  imprisonment  T  Then,  if  the  sen- 

*  ^^  In  the  prosecution  of  criminal  ofi'ences  before  Sheriffs  of  counties  in  Scotland, 
where  the  prosecutor  shall  in  his  libel  condnde  for  a  fine  not  exceeding  L.10,  to- 
gether with  expenses,  or  for  imprisonment  in  jail  or  in  bridewell,  not  exceeding 
sixty  days  ...  it  shall  and  may  be  lawM  to  proceed  to  try  such  offences  in 
the  easiest  and  most  expeditious  manner,  without  the  pleadings  or  evidence  being 
reduced  into  writiog.'* 
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tence  was  ineompetenty  can  we  sustain  it  because  the  8u^)ender  bas  paid  the  June  10. 1858, 

fine  T  I  do  not  see  tliat  he  is  barred.    The  great  difficultj  I  haye,  is  in  saying, 

that  the  prosecutor  has  the  power  to  limit  the  Judge  in  regard  to  the  nature ^<^  ^• 

of  the  punishment.    The  complaint  ought,  undoubtedly,  to  haye  put  the  alter-   ^^°^' 

native  within  the  power  of  the  Sheriff;  and  the  Sheriff  might  have  refused  to 

proceed  on  a  complaint  of  this  character.    But  still  as  he  did  proceed,  the 

prayer  excluded  any  other  sentence. 

Lord  Wood.  I  think  the  objection  good.  The  statute  states  the  altema- 
tires  of  fine  or  imprisonment  The  prosecutor  only  asks  for  the  specific  pun- 
ishment of  imprisonment.  On  such  an  application  under  the  statute,  1  do  not 
think  the  Sheriff  could  pronounce  sentence  of  any  other  character  than  the  one 
prayed  for. 

LoBD  Cowan.  The  prosecutor  was  entitled,  I  hold,  in  the  exercise  of 
his  discretion,  to  ask  for  either  fine  or  imprisonment  But  he  asked  only  fat 
fine.  How  then  could  the  Sheriff  impose  the  other  punishment?  The  sen- 
tence could  not  go  beyond  the  prayer. 

Lord  Akdbbsok.  I  do  not  concur  with  Lord  Cowan  in  holding  this  a 
perfectly  regular  complaint  under  the  statute.  I  think  the  Sheriff  might  have 
objected  that  it  limited  his  powers,  and  might  have  refused  to  proceed  under 
it    But  having  gone  on,  hb  sentence  ought  to  have  been  within  the  prayer. 

The  judgment  was,  *^  In  respect  that  the  prayer  in  the  original  complaint 
is  for  imprisonment  only,  while  the  sentence  pronounced  is  for  a  fine :  Pass 
the  bOi:  Suspend  the  sentence  complained  of:  find  no  expenses  due,  and 
decern." 

R,  Arthur^  S.S.C.,  Suspender's  Agent 

Josq^h  MUduU,  W.S.,  Respondent's  Agent        (J.  M.  M.) 
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11  and  12  Vict^  c  86,  §§  8,  27,  and  28— fiitot/  Amendment  Act,  and  Act  o/Sedenmtf  2Sd 
December  1848 — Ptqyil  Heir — Tutors  and  Curatora — Edictal  Citation, — A  petition  was  pre- 
sented nnder  the  Entail  Amendment  Act  for  the  conveyance  to  the  petitioner  in  fee- 
simple  of  a  tmst-eatate— to  which  the  consent  of  the  three  next  heirs  was  requisite.  One 
of  these  was  a  pnpil,  having  no  tutors  corators  or  other  legal  guardians.  The  petition 
was  served  on  him,  hut  was  not  served  edictally  on  his  tutors  and  curators.  Before  such 
service  was  made  the  Coort  appointed  a  tutor  ad  litem  to  the  pupil.  After  the  petition  had 
heen  remitted  to  the  reporter  it  was  served  edictally  on  the  tutors  and  curators  of  the 
pupil  i-^-HMf  that  the  defect  in  the  previous  service  was  not  such  as  to  render  it  necessary 
to  appoint  the  tutor  de  nova  before  executing  the  deed  of  consent 

11  and  12  VieL,  c.  88,  §  6^Eniail  Amendment  Act^AffidannL — Under  the  same  petition 
an  affidavit  was  lodged,  setting  forth  that  there  were  no  debts  affecting  "  the  fee  of  the 
residue  directed  to  be  set  apart  for  the  purchase  of  lands  to  be  entailed  :** — Heidy  that  such 
affidavit  was  a  sufficient  compliance  with  the  6th  section  of  the  Entail  Act. 

A  truster  conveyed  his  whole  estates  to  trustees,  to  be  entailed  on  certain  Ist  Division, 
parties*    James  Wright  was,  at  the  date  of  this  application,  vested  in  these  June  11. 1858L 
estates  as  judicial  factor  for  the  purpose  of  carrying  out  the  trust    The  peti-      ^"-^y^*^ 
tioner  was  the  party  who,  if  the  entail  had  been  executed  in  terms  of  the^®'??^^'^ 
trust,  would  be  the  heir  in  possession.    In  that  character  he  presented  this 
petition,  under  the  8d,  27th,  and  28th  sections  of  the  Entail  Amendment  Act, 
praying  the  Court,  upon  the  necessary  consents  being  granted,  to  grant  war- 
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June  11. 1863.nu]t  on  the  jodicial  factor  to  make  over  to  him  the  trust-estate  in  (ee-auni^e. 
Vii-Y^*^      Df  the  three  nearest  heirs  whose  consents  are  required  bj  the  Act  to  a  disen- 

Fergiisson,      tail,  two  had  given  sufficient  deeds  of  consent ;  the  third  was  a  pafnl. 

Petitioner.  ^  ^   Campbell,  W.S.,  to  whom  the  proceedings  had  been  remitted, 

brought  the  following  points  under  the  view  of  the  Court  in  his  report: — '^  The 
Court  by  interlocutor  of  this  date,  2d  Dec.  1852,  pronounced  in  the  present 
application,  appointed  Alexander  Eincaid  Mackenzie  to  be  tutor  ad  iitem  to 
the  said  William  Fergusson  Hole,  the  pupil.  For  the  reason  afterwards 
mentioned,  a  deed  of  consent  has  not  yet  been  executed  by  Mr  Mackenzie  as 
tutor  of  the  pupiL  The  requisites  of  the  Entail  Amendment  Act  appear  to 
me  to  have  been  duly  complied  with,  excepting  in  so  fiir  as  pointed  out  in  tlie 
following  observations,  which  I  now  submit  to  your  Lordships — 1.  The  said 
William  Fergusson  Hole,  the  pupil  heir,  has  no  tutors,  curatM^  or  other  legal 
guardians.  The  petition  was  served  on  him,  but  was  not  served  edictally  on 
his  tutors  and  curators.  Before  such  service  was  made,  the  Court  by  their 
said  interlocutor  of  2d  Dec.  last,  appointed  Mr  Kincaid  Mackenzie  his  tutor 
ad  Utem,  who  appeared  in  Court  and  took  the  oath  de  Jideli  admmistratkme. 
Of  this  date,  11th  Feb.  1858,  and  since  your  Lordship  remitted  the  petition 
to  me,  the  petition  has  been  served  edictally  on  the  tutors  and  curators  of  the 
pupil,  and  the  mducke  of  that  service  have  expired.  Mr  Mackenzie  has  not 
yet  executed  a  deed  of  consent,  and  I  have  recommended  that  the  execution 
of  this  deed  should  be  delayed  until  your  Lordship  has  an  opportunity  of  con- 
sidering whether,  in  respect  of  the  defect  in  the  previous  service  of  the  peti- 
tion, Mr  Mackenzie  should  not  be  de  novo  appointed  before  executing  the  deed 
of  consent  As  regards  the  necessity  of  an  edictal  citation  of  tutors  and  cura- 
tors in  the  present  case,  I  have  to  point  out  that  the  Act  of  Sederunt  of  2^ 
December  1848,  which  regulates  the  service  of  petitions  under  the  Entail 
Act,  does  not  contain  specific  provision  with  refei*ence  to  the  case  of  a  pupil 
who  has  not  a  father,  or  tutors,  or  curators,  or  other  legal  guardians.  But  it 
seems  clear,  that  the  service  is  to  be  made  in  the  usual  manner,  and  this 
seems  to  be  implied  also  in  the  third  section,  relaUng  to  a  party  in  minority 
having  a  father,  or  known  tutor,  or  curator,  or  other  legal  guardian,  in  which 
case  it  is  provided  that  the  petition  ^  shall,  besides  being  served  in  the  usual  form^ 
be  also  served  on  such  father,  or  on  one,  at  least,  of  such  tutors,  curators,  or 
other  legal  guardians,  in  the  same  manner  as  if  he  were  a  party  called.' 
**  2.  The  petitioner  has,  in  terms  of  the  6th  section  of  the  Entail  Amend- 
.  ment  Act,  produced  an  affidavit  by  himself,  in  which  he  depones : — ^  That 
there  are  no  entailer's  debts,  or  other  debts,  and  no  provisions  to  husbands, 
widows,  or  children,  affecting  or  that  may  be  made  to  affect  the  fee  of  ihere^ 
sidue  directed  to  be  set  apart  for  the  purchase  of  lands  to  be  entailed.'  I  call  your 
Lordship's  attention  to  the  terms  of  this  affidavit,  in  order  that  yon  may  con* 
sider  whether  it  is  sufficient  compliance  with  the  terms  of  the  6th  section,  to 
depone.  That  there  are  no  debts  or  provisions  affecting  the  residue  of  the  estate 
directed  to  be  entailed^  or  whether  there  should  not  have  been  an  affidavit  that 
there  are  no  debts  affecting  the  trust-estate.  An  affidavit  in  the  latter  terms 
would  have  afforded  the  evidence  requii'cd  by  the  Act,  that  the  purposes  of 
the  trust  prior  to  the  disposal  of  the  residue  have  been  performed,  and  that 
the  specific  property  proposed  to  be  conveyed  to  the  petitioner  is  free  of  all 
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claims  apon  it.    The.  words  used  in  the  affidavit,  if  taken  in  their  strict  accepta-  j^^^  1 1  i85a 
tion,  do  not  seem  to  express  so  much,  and  in  these  circumstances  I  think  it       "^^-r^ 
right  to  bring  the  matter  under  your  Lordship's  notice."  Fergosson, 

The  Court  were  unanimously  of  opinion,  that  both  as  regarded  the  man- 
ner in  which  the  pupil  had  been  made  a  party  to  the  proceedings,  and  with 
respect  to  the  affidavit,  the  provisions  of  the  Act  had  been  sufficiently  com- 
plied with. 

John  M'Craken,  S.S.C.  (J.  S.  M.) 


No.  220. 


2d  Division. 


DALLAS  V.  MANN. 

Piroceu — AtMndmaU  of  LUfel^-Relevancjf. — ^Where  an  averment  essential  to  the  rele- 
vancy of  an  action  has  been  omitted  in  the  original  summons  and  condescendence,  it 
cannot  be  added  on  revisal,  except  in  the  form  of  an  amendment  of  the  libel  on  leave  ob- 
tained. 

Dallas  raised  action  of  damages  in  the  Sheriff  Court  of  Nairn  against  Mann, 
on  the  ground,  that  in  furtherance  of  threatened  revenge,  and  in  the  attempt 
to  carry  out  some  groundless  hatred,  malice,  and  ill-will,  erroneously  and      ,^  '^, 
groundlessly  conceived  by  the  defender  against  the  pursuer,  the  defender  had  jy^^wg^  ^^ 
accused  the  pursuer  to  the  procurator-fiscal  of  reset  of  theft,  aggravated  by  Mann, 
fiilsely  and  maliciously  averring  that  the  thefl  itself  had  been  committed  by 
pursuer's  daughter,  in  consequence  of  which  his  house  was  entered  in  virtue 
of  a  search-warrant.     The  original  summons  and  relative  condescendence 
contained  no  averment  of  want  of  probable  cause,  and  the  defender  did  not 
found  upon  this  omission ;  upon  revisal,  however,  this  averment  was  added, 
and  the  record  closed  without  any  notice  or  objection  on  the  part  of  the  de- 
fender, whose  only  plea  in  law  was, — That  there  being  no  grounds  for  the 
present  action,  the  defender  falls  to  be  assoilzied.     The  Sheriff  aBsoilzied  Uie 
defender  on  the  ground  of  want  of  evidence  of  the  pursuer  having  made  the 
charge  and  procured  the  warrant  libelled. 

The  pursuer  advocated,  for  whom — 

NeaveSy  and  Park* 
Monro^  for  respondent. 

LoBD  JusncB-CusBK.  Can  we,  under  the  recent  Act,  sustain  an  action 
where  the  essential  averment  pf  want  of  probable  cause  was  introduced  by 
the  pursuer  on  revisal  only,  even  though  the  defender  allowed  the  record  to 
be  dlosed  without  objection  or  plea*  We  must  consult  the  other  Judges  on 
this  point. 

The  case  was  advised  to-day. 

Lord  Justice-Clerk.  We  have  consulted  the  whole  Judges ;  and  are 
prepared  to  lay  down  a  rule  in  regard  to  the  general  question  which  arises 
*  in  this  case.  That  rule  is,  that  in  everything  which  is  of  the  essence  of  the 
action,  whether  in  the  averment  of  an  essential  quality,  or  of  what  is  a  proper 
ground  of  action,  the  summons  and  condescendence  must  be  perfect  and  com- 
plete ah  imdo ;  and  that  no  change  can  be  introduced  into  the  revised  conde- 
scendence, which  alters  the  summons,  or  the  annexed  condescendence  (which 
19  a  part  of  the  summons),  in  such  maltters.  Such  change  can  only  be  made 
by  an  amendment  of  the  summons  on  leave  obtained.     This  rule  we  are  pre- 


Mann. 
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Jane  14. 1863.P<^^d  ^  enforce  in  regard  to  the  pleadings  in  this  Coort,  as  well  as  in  the 
V— Y^.'      Sheriff  Court 

Dallas  v.  Such  being  the  general  rule  which  the  Court  is  to  enforce, — ^then  we,  in  this 

Division,  hold  that  in  this  case  want  of  probable  cause  was  of  the  essence  of 
the  action  ;  and  therefore,  as  the  statement  of  it  was  omitted  in  the  conde- 
scendeuce  annexed  to  and  forming  part  of  the  summons,  it  was  incompetent 
to  insert  it  bj  waj  of  revisal  merely,  but  that  it  could  only  be  added  as  an 
amendment  on  leave  granted.  We  hold  that  this  averment  was  necessary  to 
the  relevancy  of  the  action,  and  therefore,  as  the  case  came  before  the 
Sheriff,  an  essential  averment  was  wanting ;  and  on  that  ground  we  sustain 
the  ultimate  result  of  the  Sheriff's  interlocutor. 

The  CouBT  '' recall  the  interlocutors  complained  of:  Find  that  in  the 
summons  and  condescendence  therewith,  which  forms  part  of  the  summons, 
the  want  of  probable  cause  was  not  averred :  Find  that  such  averment  was 
essential  in  this  summons,  which  discloses  a  case  of  privilege  on  the  part  of 
the  defender:  Find  that  such  averment  could  not  competently  be  added  in 
the  course  of  revisal  of  the  summons,  and  could  only  be  introduced  as  an 
amendment,  on  motion  to  that  effect  being  made  and  granted:  Therefore 
dismiss  the  action :  Find  the  pursuer  liable  in  the  expenses  in  this  Court, 
and  of  new  in  the  Inferior  Conrt,''  &c 

Wight  and  IMngstone^  W.S.,  Agents  for  Farsner. 

&em  and  Campbell^  W.S.,  Agents  for  Defender.  (J.  M.  M.) 


No.  221.  ARQO  v.  SMARTS. 

Siupetuion  and  UheraHon-^  Gto.IV.j  c.  d4,  §  3,  oomtnuticn  of-^Artjficer.'^Sec  8  of  this 
statute  anthorixes  criminal  proceeding  both,  (1.)  against  any  artificer,  &c^  who  haring 
entered  into  a  written  contract  of  service,  **  signed  hj  the  contracting  partiep,**  shall  refuse 
to  commence  work  under  it :  and,  (2.)  against  any  artificer,  ^c,  who  having  begon  to 
work,  nnder  contract  of  service  **  whether  in  writing  or  not  in  writing,"  shall  desert  hii 
employer : — Held,  that  the  latter  part  of  this  section  comprehends  the  case  of  a  workman 
deserting  a  service  which  he  has  entered  upon  in  terms  not  of  a  verbal  bnt  of  a  written 
engagement  signed  onlj/  by  himself. 

High  Court  of  This  was  a  suspension  by  Argo  of  a  conviction  and  sentence  of  imprison- 
Josticiaiy.  ment,  pronounced  against  him  by  one  of  the  Justices  of  Peace  of  Lanarkshire, 
June  16. 1 858.  upon  a  petition  and  complaint  presented  under  4  Geo.  IV.  c  34,*  by  Messrs 

^•"V^      Smart,  the  respondents. 
8^^  This  complaint,  founded  upon  an  obligation  by  Argo  to  serve  Smarts  as  a 

lath-splitter  for  two  years,  homologated  and  acted  on  by  service  for  nine 
months,  afler  which  time  he  deserted  their  employment.    The  obligation, 

*  This  Act  provides  In  §  3,  *^  That  if  any  servant  in  husbandry,  or  any  artificer, 
calico-printer,  handicraftsman,  miner,  collier,  keclman,  pitman,  glassmao,  potter, 
labonrer,  or  other  person,  shall  contract  with  any  person  or  persons  whomsoever,  to 
serve  him,  her,  or  them,  for  any  time  or  times  whatsoever,  or  in  any  other  manner, 
and  shall  not  enter  into  or  commence  his  or  her  sciTice,  according  to  his  or  her 
contract  (such  contract  being  in  writing,  and  signed  by  the  contracting  parties) ;  or, 
having  entered  into  such  service,  shaU  absent  himself  or  hei-self,  from  his  or  her  ser- 
vice, before  the  term  of  his  or  her  contract,  whether  sach  contract  shall  be  in  writ- 
ing or  not  in  writing,  shall  be  completed ;  or  neglect  to  fulfil  the  same ;  or  be  guilty 
of  any  other  misconduct  or  misdemeanor  in  the  execution  thereof,  or  otherwise  re- 
specting the  same :  then  and  in  every  such  case,  it  shall  and  may  be  lawM  for  any 
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howeveTy  was  signed  by  Argo  alone.    The  proximate  cause  of  his  desertion  Jose  16.1858. 
was  this,  that  having  injured  his  hand  in  the  course  of  his  work,  and  having      "^'^^^^ 
in  consequence  been  for  five  days  absent,  he  had  been  refused  wages  for  ^&tg^^ 
Ume. 

B.  ThofMony  for  suspender.  The  proceedings  here  were  under  a  strictly 
penal  statute,  and  must  not  be  extended  by  implication.  Wherever  a  written 
contract  of  service  is  founded  upon,  it  must  be  in  terms  of  sect.  3,  *'  signed  by 
the  contracting  parties."  The  signature  of  Argo  alone  was  not  enough. 
Homologation  may  make  an  informal  writing  binding  at  common  law,  but 
will  not  bring  it  under  the  sanction  of  a  penal  statute.  The  second  part  of 
sect.  3  refers  to  contracts  in  writing,  in  terms  of  the  Act,  or  to  verbal  contracts. 
There  was  no  verbal  contract  founded  upon  in  this  case. 

Craufurdy  for  respondents.  The  proceedings  were  not  based  upon  a  written 
contract  which  parties  had  never  commenced  to  fulfil,  but  upon  an  engage- 
ment of  service  entered  into  and  acted  upon.  Such  a  case  is  provided  for  in 
the  second  part  of  sect.  3,  where  the  contract  may  be  either  '^  in  writing  or 
not  in  writing." 

LoBD  Justice-Clebk.  This  objection  flies  off  when  we  look  at  the  latter 
part  of  the  third  secdon.  If  over  and  above  a  mere  verbal  contract,  a 
writing,  though  informal,  be  employed,  I  cannot  think  that  this  part  of  the 
statute  does  not  apply. 

Lords  Wood  and  Cowan  concurred. 

Judgment  was,  "  Refuse  the  bill ;  find  the  suspender  liable  in  expenses," 

John  Cosens^  W.S.,  Agent  for  Suspender. 

Adam  Pater son^  W.S.,  Agent  for  Respondents.       (J.  M.  M.) 


CLARK  AND  OTHERS  i?.  LOOS.  No.  222. 

Arrutmtnl^^Admxrdlty^W  Geo,  1 V.  and  1  WiU,  IV.  c.  69,  mcs.  21  and  28,  constructUm  of 
^-^ip-^MarUaM-~-  Warrant  of  concurrence. — Held^  that,  Bince  this  statute  transferriDg  the 
Admiralty  jarisdiction  to  the  Court  of  Session,  the  ordinary  warrant  to  arrest  "goods  and 
gear"  is  sufficient  to  authorize  the  arrestment  of  a  ship. 

Loos  raised  an  action  of  damages  against  Clark  and  others,  owners  of  the  2d  Diyision. 
brig  Jane  Clark,  and,  in  yirtue  of  an  ordinary  warrant  to  arrest,  contained  in  jone  17. 1558. 
the  summons,  arrested  that  vessel  on  31st  May,  '*  to  remain  in  the  harbour       ^-^v^ 
at  Glasgow  under  sure  fence  and  arrestment,     .     .     .     aye  and  until  sufficient  Clark,  &c.  v. 
caution  be  found  acted  in  the  books  of  Council  and  Session,  that  the  same^^^^ 
shall  be  made  furthcoming  to  the  pursuers."    This  was  a  petition  bj  the 

Jostice  of  the  Peace  of  the  county,  or  place  where  such  servant  in  husbandry,  arti« 
ficer,  &c.  &c.,  shall  have  so  contracted,  or  be  employed,  or  be  found ;  and  such 
Justice  is  hereby  authorised  and  empowered,  upon  complaint  thereof  made  upon 
oath  to  him  by  the  person  or  persons,  or  any  of  them,  with  whom  such  servant,  <&c., 
shall  have  so  contracted,  ...  to  issue  his  warrant  for  the  apprehending  any  such 
servant,  &c.  &Cm  and  to  examine  into  the  nature  of  the  complaint ;  and  if  it  shall 
appear  to  such  Justice  that  any  such  servant,  &c.,  shall  not  have  fulfilled  such 
contract,  or  hath  been  guilty  of  any  other  misconduct  or  misdemeanor  as  aforesaid, 
it  shall  and  may  be  lawful  mr  such  Justice  to  commit  such  person  to  the  House  of 
Correction,  there  to  remain,  and  to  be  held  to  hard  labour  for  a  reasonable  time,  not 
exceeding  th^  months,**  &c 
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Jane  17. 1853.  owners  ^^r  recall  of  the  arrestment,  on  the  ground  that,  as  it  was  used,  not 
^^^Y^*'      under  a  special  warrant  for  arresting  maritime  subjects  granted  by  the  Lord 
Clark,  &c  v.   Ordinary  on  the  Bills,  but  solely  in  yirtue  of  an  ordinary  warrant  to  arrest 
in  the  hands  of  third  parties,  it  was  an  inept  diligence. 

E.  GordoTij  for  petitioners.  The  summons  did  not  contain  a  special  war- 
rant to  arrest  maritime  subjects*  The  pursuers  ought,  therefore,  to  have  ap- 
plied for  warrant  of  concurrence  from  the  Ordinary  on  the  Bills,  such  as  was 
formerly  in  use  to  be  granted  by  the  Judge  Admiral  The  practice  is  to  do 
so;  and  it  is  the  proper  course  under  11  Geo.  IV.,  and  1  Will.  IV.,  c  69» 
enacting  in  sec.  28,  '^  that  the  finding  of  caution  and  using  of  arrestments, 
heretofore  observed  in  the  High  Court  of  Admiralty,  and  all  regulations 
relative  thereto,  may  be  enforced  in  the  foresaid  Courts  respectively''  (ue^ 
the  Court  of  Session  and  Sheriff  Court,)  and  in  sec  21,  that  '<  all  applications 
of  a  summary  nature  connected  with  such  (s^,  admiralty)  causes  may  be 
made  to  the  Lord  Ordinary  on  the  Bills.'* 

Logcanj  for  respondent.  The  warrant  to  arrest  ''  goods  and  gear"  is  suffi- 
cient to  include  ships  since  the  transference  of  the  admirals'  jurisdiction  to 
the  Court  of  Session.  A  valid  nexus  has  been  laid  on,  though  I  admit  a 
special  application  would  be  required  to  authorize  the  dismantlmg  the  ship ;  of 
the  want  of  that  we  take  the  risk* 

The  Lord  Justice-Clerk.  There  is  no  trace  of  inserting  in  the  summons 
a  different  warrant  applicable  to  maritime  subjects.  To  do  so  would  be  to 
introduce  a  very  cumbersome  form  after  a  statute  had  been  passed  for  the 
special  purpose  of  simplifying  procedure  in  these  cases.  The  ordinary 
warrant  to  arrest  must  be  applied  secundum  eubjecUm  maleriam. 

The  other  Judges  having  concurred,  the  judgment  was,  ''  Bepel  the  objec- 
tion to  the  competency  of  the  arrestment" 

Webster  ^  Benny^  W.S.,  Agents  for  Petitioners. 

/>.  J.  Macbrair^  S.S.C.,  Agent  for  Respondent  (J.  M.  M.) 


No.  223.     DUNDAS  and  Others  (Earl  of  Stathhore's  Tritstsbs)  t;.  HOOD  and 

Others  (Eirkaldt's  Trustees.) 

Lcmdhrd  and  Tenant— Leat^—Trutteesy  UalnUty  of. — Circninstanoes  in  which  tnuteei  of 
a  party  deceased  who  had  accepted  and  acted,  and  entered  into  possession  of  a  lease  held 
by  the  truster,  were  Held  not  to  have  so  adopted  the  lease  as  to  make  themselves  directly 
and  immediately  liable  for  all  the  tenant's  prestations,  indading  arrears  of  rents. 

1st  Division.  '^^  ^^  action  at  the  instance  of  the  trustees  of  the  late  Earl  of  Strath- 
June  21  1858  ^^^^  against  the  defenders,  as  the  trustees  of  the  deceased  Patrick  Kirkaldy, 
"-^v^  tenant  of  the  farms  of  Fullerton,  dbc.,  and  also  as  individuab,  for  arrears  of 
Dundas,  &c  v.rent  alleged  to  be  due  by  Kirkaldy  to  the  pursuers  at  the  time  of  his  death. 
Uood,&c.      >j^^  following  statement  of  the  facts  of  the  case,  and  also  of  the  pleas  of 

parties,  is  contained  in  a  note  subjoined  by  the  Lord  Ordinary  (Butherford) 

to  his  interlocutor  in  the  cause  : — 

'*  Patrick  Kirkaldy  held  a  lease  of  the  farms  of  Fullerton  and  Crathies, 

granted  originally  by  Mr  Patrick  Murray  of  Simprim,  but  to  which  the. pur- 

fuerA  acquired  right  as  landlords,  having  purchased  the  property  in  1832. 

The  lease  itself  was  granted  in  1832,  for  nineteen  years  subsequent  to  Mar- 


No.  223.  COUET  OF  SESSION.  4fil 

tinmas  1882,  which  was  declared  to  be  the  entry  to  Patrick  Kirkaldy,  and  to  Jane  21. 1853. 
his  heins  *"  sedading  assignees,  whether  legal  or  yolnntarj,  and  sub-tenants.*  Dnndas,  &c.  v. 
The  farm  was  held  bj  Kirkaldj  under  this  lease,  and  the  rents  are  admitted  Hood,  &c. 
to  have  been  satis&ctorilj  settled  for  the  year  1846,  and  previous  years. 
For  the  rents  of  1847,  amounting,  with  interest  of  improvements,  to  L.960, 
128.  Sd.,  and  interest  upon  that  rent,  Elrkaldy  had  granted,  and  the  pursuers 
had  taken,  his  acceptances;  one  for  L.dOO,  dated  the  1st  of  March  1848,  and 
the  other  for  L.460 :  12 : 8,  dated  the  4th  August  1848.    These  bills  appear 
to  have  been  twice  renewed,  and  the  last  renewak  were  current  at  Mr 
Kirkaldy's  death  on  the  16th  of  July  1840. 

]KiiLaldy— a  short  time  previous  to  his  death,  and  probably  from  the  in- 
creasing embarrassments  in  his  affairs— executed  a  trust-deed  in  favour  of 
the  defenders,  not  of  his  whole  property,  but  of  his  leases  held  under  the  pur* 
suers,  and  of  another  lease  held  under  Mr  Lyell  of  Einnordy,  together  with 
the  whole  stock  and  effects,  Ac  upon  those  farms.  The  purposes  of  the  deed 
were,  1^,  for  payment  of  the  necessary  charges  and  expenses  in  the  execution 
of  the  trust,  and  for  payment  of  public  and  parochial  burdens,  rents,  and 
disbursements  relative  to  the  faisms ;  in  the  2d  place,  for  payment  to  his 
creditors  of  debts  contracted  prior  to  the  trust,  principal  and  interest,  and 
that  pro  ratOf  but  with  a  due  regard  to  securities  and  preferences,  on  the 
same  prindpie  as  if  sequestration  had  been  awarded  of  the  date  of  the  trust- 
deed,  with  power  to  the  trustees  to  make  dividends,  but  declaring  that  it  shall 
be  in  the  power  of  the  trustees  to  pay  in  full,  out  of  the  first  of  the  trustrfunds, 
creditors  the  total  amount  of  whose  respective  claims  did  not  exceed  the  sum 
of  L.25  sterling ;  *  and  it  shall  also  be  in  the  power  of  my  said  trustees  to 
satisfy  and  pay  preferably  out  of  the  trust-estate  the  rent  of  the  said  farms  of 
Fnllerton  and  Crathies  for  crop  and  year  1847,  although  the  landlords'  right 
of  hypothec  has  expired,  provided  they  shall  consider  it  for  the  interest  of  my 
creditors  generally  so  to  do,  and  provided  the  landlords  shall  consent  to  re- 
cognise my  trustees  as  assignees  of  the  lease,  or  agree  to  such  other  arrange- 
ment as  shall  be  satis&ctory  to  my  trustees.'  The  4th  purpose  of  the  trust 
gives  power  to  the  trustees  to  dispose  of  the  leases,  or  to  renounce  them, 
settling  and  transacting  with  the  landlords  as  to  them  might  seem  just.  The 
deed  provides  also  for  the  application  of  any  reversion,  for  the  assumption  cf 
creditors,  ascertainment  of  debts,  and  various  other  usual  purposes.  The 
trust-deed,  though  granted  on  the  22d  of  June  1849,  does  not  appear  to  have 
been  delivered  or  acted  upon  during  Eirkaldy's  life,  but  he  had  been  taking 
measures  to  secure  the  accession  of  his  principal  creditors,  and  there  is  ac- 
cordingly produced  in  process  a  letter  addressed  to  him,  signed  by  several  of 
the  creditors,  in  which,  after  referring  to  the  trust-deed,  and  expressing  their 
conviction  that  it  is  the  most  speedy  and  least  expensive  method  for  their 
pajrment,  they  continue,  ^  We  do  hereby  respectively  accede  and  agree  to  and 
fatify  and  approve  of  the  foresaid  trust-right  and  disposition  granted  by  you, 
and  we  hereby  consent  and  agree  to  conform  thereto,  so  &t  as  we  are  respec- 
tively concerned ;  but  declaring,  that  in  case  any  of  the  creditors  shall  re- 
fuse to  accede  to  the  said  trust,  and  shall  adopt  separate  measures,  then  it 
shall  be  competent  for  each  of  us  to  use  the  like  diligence,  to  prevent  any 
undue  preference.'      The  party  first  signing  this  letter  of  accession  is  Mr 
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June  21. 1863.  Proctor,  *  for  the  trustees  of  the  late  Earl  of  Strath  more,  and  for  self.'    Mr 
^-'Y^*^      Proctor  is  factor  for  the  trustees  of  Lord  Scrathmore.    The  accession  of  the 

^ondaa,  &c  v,  creditors  never  was  completed,  and  was  findlj  superseded  by  the  judicial 
^^  ^  sequestration.  In  these  circumstances,  Mr  Kirkaldy  died  on  the  16th  of  Jul j 
1849.  The  tru8t*deed  was  found  in  his  repositories ;  and  the  defenders  stale, 
that  finding  the  estate  unprotected,  and  the  trust-arrangement  to  a  certain 
extent  advanced,  thej  proceeded  to  act  with  a  view  to  the  interests  of  all 
parties.  There  does  not  seem  to  be  much  dispute  about  what  they  did. 
The  J  reaped  the  crop  of  1849 — thej  appear  to  have  renounced  Mr  Lyell's 
lease — ^to  have  disposed  to  a  certain  extent  of  the  stocking  of  both  farms  aa 
well  as  of  the  crop,  thrashing  out  the  grain-^to  have  laid  down  some  winter 
wheat,  and  to  have  commenced  otherwise  the  cultivation  of  the  pursoer^s  hrm 
for  crop  1850.  Thej  had  advertised  also,  it  would  appear,  for  the  claims  of 
creditors.  But  on  the  23d  of  January  1850,  one  of  Kirkald/s  creditors 
applied  for  sequestration,  under  the  Act  2d  and  3d  of  Her  Majesty,  cap.  41. 
And  it  may  be  observed  that  this  course  could  not  have  been  taken  at  an 
earlier  date — ^the  sixth  month  after  decease  having  just  elapsed.  It  was  plain 
there  could  be  no  answer  to  this  application ;  the  deceased  had  left  his  afiiura 
in  embarrassment,  and  the  trust-deed,  while  it  did  not  extend  to  hia  whole 
property,  contained  clauses  and  provisions  to  which  some  of  the  creditors 
might  have  objected ;  sequestration  was  accordingly  awarded :  the  defendera 
accounted  for  their  intromissions  to  the  judicial  trustee — spaying  over  to  him 
the  balance  of  any  funds  in  their  hands.  It  is  not  alleged  that  they  misap* 
plied  or  retained  any  funds. 

It  only  remains  to  be  stated  that  the  rents  for  crop  1848,  and  subsequent 
years  of  the  lease,  appear  to  hare  been  duly  paid,  and  that  the  judicial  trustee, 
with  the  consent  of  the  pursuers — ^who  did  not  avail  themselves  of  the  exclu- 
sion of  assignees,  legal  and  voluntary— -continued  in  possession  during  the 
remainder  of  the  lease. 

It  is  in  these  circumstances  that  the  pursuers  have  brought  the  present 
action  against  the  voluntary  trustees  for  the  rent  of  the  crop  and  year  1847. 
They  found  upon  the  cases  of  Baas  v.  Monteathj  3d  February  1786,  M.  15,290 ; 
Nisbet  and  Company's  Trustees^  8th  Dec  1802,  M.  15,268 ;  CuthiU  v.  Jeffrey 
21st  November  1818;  and  KtrJdand  and  Sharps  v.  Gibson,  (Wilson  Sc  Son's 
Trustee,)  decided  in  this  Court  17th  May  1831,  and  affirmed  25th  March  1833; 
stating  that  the  trustees  having  taking  possession  under  the  voluntary  trust- 
deed,  made  themselves  directly  and  immediately  liable  for  all  the  tenants' 
prestations  under  the  lease,  including  any  rents  in  arrear.  That  the  rents  for 
1847  were  still  in  arrear,  the  last  renewals  of  the  bills  which  had  been 
granted  for  those  rents  being  current  at  the  date  of  Kirkaldy's  death,  and  the 
debt  itself  expressly  as  arrears  of  rent  for  1847,  being  acknowledged  by  Kirk- 
aldy  in  the  trust-deed,  by  which  the  lease  was  assigned,  and  under  which 
the  defenders  acted.  That  the  defenders'  possession  had  fixed  upon  them  their 
liability,  of  which  they  were  not  and  could  not  be  relieved  by  the  subsequent 
sequestration.  The  defenders,  although  they  deny  the  application  of  those 
cases  to  the  present-— do  not  dispute  the  principle  which  they  involve,  that  the 
*  assignees  to  a  lease,  whether  trustees  or  others,  entering  into  possession,  are 
liable  to  make  good  the  tenant's  prestations,  including  arrears  of  renL    They 
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maintaiD  that  in  this  case  the  rent  of  1847  could  not  properly  be  considered  Jone  21. 1858. 
in  arrear,  or  as  a  prestation  still  due  under  the  lease,  the  landlords  having      ^'-'y^*' 
accepted  the  tenants'  bills  for  these  rents,  the  renewals  of  which  were  "®'B^?^*i5*^'* 
payable  for  more  than  twelve  months  afbr  the  rent  became  due,  and  having 
thus  disconnected  the  debt  from  the  lease,  and  left  it  simply  as  a  debt  due  by 
the  tenant  on  his  separate  personal  obligation.    This  plea  is  strongly  met  by 
the  &ct  that  the  identity  of  the  rent  and  the  sum  in  the  bills  is  not  disputed, 
and  that  the  debt  is  acknowledged  in  the  trust-deed  as  arrears  of  rent.    But 
it  seems  unnecessary  to  decide  this  point,  as  the  defenders  have  occupied  bet- 
ter ground  in  their  other  defences.    They  maintain,  the  Lord  Ordinary  thinks 
conclusively,  that  their  intromissions  in  the  circumstances  cannot  be  consid- 
ered as  an  absolute  and  final  adoption  of  the  lease,  involving  that  extended 
liability  for  which  the  pursuers  contend.    That  the  trust-arrangement  never 
was  complete.    That  the  pursuers  must  admit  this  who  signed  as  acceding 
creditors,  but  under  reservation  that  the  other  creditors  should  accede.    That 
their  waiver  of  their  right  of  secluding  voluntary  assignees  was  conditional 
only,  binding  neither  upon  themselves,  if  the  trust-arrangement  fell  to  the 
ground,  nor  consequently  upon  the  defenders.    That  the  arrangement,  in  its 
own  nature,  was  evidently  subject  to  be  superseded  by  judicial  sequestration, 
and  that  the  interference  of  the  defenders  in  those  circumstances,  and  until  it 
was  seen  that  the  trust-arrangements  would  not  be  disturbed,  was  plainly  an 
interim  arrangement,  while,  as  the  only  means  of  preserving  the  estate,  it  was 
evidently  of  great  advantage  to  all  concerned.    That  the  pursuers  themselves 
were  parties,  and  necessarily  parties  to  the  sequestration  which  mei^d  the 
voluntary  trust,  having  accepted  the  judicial  assignee,  and  waived  in  his 
favour  their  right  of  exclusion,  while  the  arrears  for  the  rent  of  1847,  or  the 
bUls  granted  for  that  rent,  remained  unpaid.    That  the  pursuers'  just  remedy, 
if  they  had  any,  for  those  arrears,  beyond  ranking  as  ordinary  creditors,  was 
against  the  judicial  trustee,  and  the  creditors  whom  he  represented,  and  who 
had  with  the  pursuers'  assent  adopted  the  lease  unconditionally  and  finally. 
That  in  such  circumstances,  and  considering  their  own  consent  to  or  acquies- 
cence in  the  sequestration,  they  could  have  no  recourse  against  the  defenders, 
in  respect  merely  of  the  intermediate  possession,  which  was  the  only  ground 
of  action,  there  being  no  allegation  of  Uability  in  respect  of  funds  misapplied 
or  retdned  against  the  judicial  trustee,  yet  the  action  was  brought  against  the 
defenders  alone,  the  judicial  trustee  not  being  even  called  as  a  party. 

The  Lord  Ordinary  is  of  opinion  that  the  defence  on  the  ground  last  re- 
ferred to  is  unanswerable,  and  has  had  no  hesitation  in  assoilzieing  the  de- 
fenders with  expenses. 

His  Lordship,  therefore,  "  finds  that  though  the  defenders  accepted  and 
acted  under  the  trust-deed  afler  the  death  of  the  late  Mr  Eirkaldy,  and  en- 
tered into  possession  of  the  farm  held  in  lease  by  him  of  the  pursuers,  such 
arrangement  depended,  and  was  conditional  upon  the  accession  of  the  whole 
creditors  of  the  deceased :  Finds  that  the  trust-deed,  and  the  defenders'  right 
and  possession  under  it,  were  superseded  by  the  judicial  sequestration  of  Mr 
Kirkieddy's  estate,  which  was  applied  for  under  the  statute  the  2d  and  3d  Vict, 
chap.  41,  by  one  of  the  non-acceding  creditors,  as  soon  as  the  Act  permitted, 
and  was  acquiesced  in  and  assented  to  by  the  pursuers  themselves :  Finds 


464  CASES  DECIDED  IN  THE  No.  224. 

June  21. 1858.  ^^^  ^^  defenders'  possession,  in  such  circumstances,  does  not  infer  the 
sm^y^mf      liability  contended  for  bj  the  pursuers :  Finds,  generally,  that  the  pnrsuers 
Dnnda8,&c.v.have  stated  no  ground  of  action  relevant  to  support  the  conclusions  of  the 
Hood,  &c.       gummons ;  therefore  sustains  the  defences,  assoilzies  the  defenders,  and  de- 
cerns :  Finds  the  pursuers  liable  in  expenses,  allows  the  defenders  to  give  in 
an  account  of  their  expenses,  and  remits  the  same,  when  lodged,  to  the  Audi- 
tor to  tax  and  to  report." 
The  pursuers  reclaimed. 

Dundas,  and  Neaves,  appeared  for  the  reclaimers. 

N.  C.  Campbelly  and  the  Dean  of  Faculty^  for  the  respondents,  were  not 
called  on. 
The  CouBT  ''  adhere,"  with  additional  expenses. 

Dundas  j*  Wihon^  C.S.,  Pursnei's*  Agents. 

Davidson  ^  Syme^  W.S:,  Defenders'  Agents.  (J.  S.  M.) 


No.  224.  FRASER  v.  BANNERMAN. 

BiU  of  Exchange — Indorsation — Summary  Diligence — Grounds  and  Warrants — Banking 
Company, — A  bill  of  exchange  contained  the  following  indorsations.  The  first  was  by  the 
payee :  **  Pay  to  the  Agent  for  the  North  of  Scotland  Banking  Company  at  Macdufi^  or 
order."  The  next  was:  "Pay  to  the  Manager,  North  of  Scotland  Banking  Company^ 
'  Aberdeen,  or  order.  (Signed)  Robert  Adam,  agent : — HeUd,  That  these  indonementi, 
as  requiring  extraneous  evidence  to  explain  them,  were  not  such  as  to  render  summaiy 
diligence  on  the  bill  competent ;  and  therefore  charge  by  an  assignee  to  the  bill  and  regis- 
tered protest  taken  at  the  instance  of  the  manager  of  the  Banking  Company  suspended 
simpUciter, 

1st  Division.        '^^  was  a  suspension  of  a  charge  on  a  bill  for  £153  :  6  :  8,  payable  at  six 
June  22. 1858.  'months,  drawn  bj  Alexander  lillie,  draper  in  Banff,  and  accepted  by  the 
'-'■Y^        suspender  Fraser,  with  others.    The  charge  was  given  at  the  instance  of 
Eraser  v.  George  Bannerman,  solicitor  in  Ban£f,  as  alleged  assignee  of  James  West- 

Bannerman. ;  j^^^  manager  of  the  North  of  Scotland  Banking  Company  of  Aberdeen.  The 
bill  was  indorsed  by  the  drawer  Lillie  in  the  following  terms :  "  Pay  to  the 
agent  for  the  North  of  Scotland  Banking  Company  at  Macduff,  or  order. 
(Signed)  Alex.  Lillie/'  The  next  indorsement  was :  ^'  Pay  to  the  manager, 
North  of  Scotland  Banking  Company,  Aberdeen,  or  order.  (Signed)  Robert 
Adam,  agent"  It  was  protested  for  non-payment  ''at  the  instance  of  James 
Westland,  manager  of  the  North  of  Scotland  Banking  Company  in  Aberdeen, 
the  indorsee  and  holder  thereof."  Westland,  who  is  the  registered  officer  of 
tlie  Company,  assigned  the  bill  and  diligence  to  Bannerman,  who  charged 
the  acceptor.  Fraser,  the  suspender,  inter  alia  pleaded,  that  the  indorsations 
were  invalid  and  insufficient  to  warrant  summary  diligence,  in  respect  there 
was  no  indorsation  either  to  Westland  or  to  Adam  nominatimy  the  only  in- 
dorsations being  in  favour  of  a  person  only  descriptively  designated. 

The  Lord  Ordinary,  (Robertson,)  in  respect  the  bill  charged  on  bears  an 
indorsation  ''  without  any  specification  for  whom  the  said  Robert  Adam  is 
agent  or  where  he  is  agent,  so  that  there  is  nothing  to  identify  him  with 
the  special  indorsation  by  Lillie,  that  the  protest  is  at  the  instance  of 
James  Westland,  manager  of  the  North  of  Scotland  Banking  Company  in 
Aberdeen,  but  does  not  bear  to  be  for  behoof  of  the  said  bank,  while  the  ir.- 


No  234.  COURT  OF  SESSION.  465 

dorsatioii  mast  be  held,  if  valid,  to  be  one  in  favour  of  tbe  bank,  and,  there- June  22. 1853. 

fore,  in  respect  the  grounds  and  warranto  of  the  diligence  are  not  apparently 

and  maaifestlj  entire,  and,  on  the  authority  of  the  cases  of  Smith  v.  ^«%,  Bam^rman. 

10th  July  1829,  and  Summers  v.  Marian$kiy  16th  December  1^43,  Suspends 

the  letters  and  charge  simpUcUi&r^  and  decerns:  Finds  the  suspender  entitled 

to  expenses,"  &c 

In  a  note  his  Lordship  stated : — ^  However  effectual  the  bill  charged  on  may 
be  as  the  ground  of  an  ordinary  action,  and  without  determining  the  abstract 
point  that  the  indorsation  to  the  manager  of  a  banking  company,  with- 
out specifying  any  name,  is,  in  all  circumstances,  insufficient  to  warrant 
summary  diligence,  the  Lord  Ordinary  proceeds  upon  the  whole  specialties  of 
the  case.  He  does  not  think  Westland's  title  to  the  bill  sufficiently  deduced,  ex 
./adls  of  the  diligence,  nor  the  protest  strictly  conformable  to  the  assumption  which 
the  charger  must  make,  of  the  banking  company  being  the  only  creditor." 

The  charger  reclaimed;   and  the  case  was  argued  both  orally  and  in 
written  pleadings,  and — 
■    This  day  was  advised. 

Patton,  appeared  for  the  reclaimer. 

Pennetfj  for  the  respondent. 

The  Lobd  President.  It  is  of  very  great  importance  that  we  should  not  do 
anything  to  impair  the  efficacy  of  that  valuable  part  of  our  law  which  allows 
summary  diligence  on  bills,  thereby  preveuting  the  freedom  of  commerce  on 
bills.  On  the  other  hand,  it  is  equally  important  that  we  should  not  siUow  it 
to  get  into  laxity  or  be  abused.  K'ow,  in  regard  to  bills,  there  are  various 
wa3rs  in  which  they  may  be  effectually  indorsed.  The  question  before  us  at 
present  relates,  not  directly  to  whether  there  is  a  right  indorsement  on  this 
biU,  such  as  to  vest  a  valid  right  to  it,  but  it  relates  entirely  to  the  ques- 
tion of  summaty  diligence,  and  I  do  not  wish  to  go  farther  in  this  case  than 
what  is  necessaiy  to  deal  with  this  question.  In  reference  to  the  indor- 
sation by  Lillie,  it  seems  to  have  been  a  blank  indorsement  converted 
into  a  special  one,  by  a  stereotyped  form  being  filled  in  over  it — ^the  name 
of  the  place  where  the  agency  is  being  the  only  word  not  stereotyped; 
and  it  is  said,  if  the  bank  is  not  allowed  to  have  in  the  possession  of  all  its 
agents,  and  to  fill  up,  this  form,  we  oppose  such  an  impediment  to  the  traffic 
in  bills  that  it  cannot  go  on.  Now,  in  dealing  with  the  question  of  law  that 
arises  here,  one  difficulty  I  have  about  the  species  of  indorsation  we  have  now 
to  deal  with  being  a  ground  for  summary  diligence,  is,  that  it  does  not  desig- 
nate any  person  by  name.  You  do  not  get  at  the  agent  by  any  legal  or 
statutory  authority,  as  you  can  the  registered  officer  of  the  company.  It 
was  pressed  on  us  that  the  indorsation  was  good,  although  the  party  was  not 
named.  That  view  may  go  on  any  length.  It  is  sjud  the  proper  way  is  to 
investigate  in  the  suspension  whether  the  party  bore  the  character  of  agent. 
But  we  must  have  the  thing  properly  set  forth.  No  doubt  there  are  cases  in 
which  the  liability  of  the  party  does  not  appear  by  his  name  on  the  bill,  c.^., 
when  the  bill  is  indorsed  by  a  company  firm,  and  diligence  done  against  the 
partners  of  that  firm ;  their  name  does  not  appear,  that  is,  their  christian  and 
surname,  but  their  name  as  they  choose  to  write  it  appears ;  and  it  will  not 
be  contended  that  a  note  indorsed  to  that  firm  can  be  protested,  and  diligence 
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June  22. 1858.  done  at  the  instance  of  any  one  partner,  although  any  one  paitacr  may  be 
"""^^^       liable  for  the  debt    Therefore,  I  doubt  that  class  of  indoisadon  bdng  ihib 

BaBaermaa.  ground  for  summary  diligence,  even  if  it  had  been  done  here  at  the  instance  of 
Adam  himself.  But  Adam  indorses  it  away.  I  do  not  know  whether  he  waa 
agent  at  Macdufil  He  might  have  been  agontat  seme  other  place*  He  is  not 
connected  sufficiently  with  the  indorsation.  I  think  that  on  piinciple  we  are 
not  here  out  of  the  case  of  /ikmimers  v.  MarkaulcL  Thr  principle  of  identifi- 
cation is  the  same.  This  sort  of  indorsation  being  intended  to  be  amhnlatoiyv 
will  not  do  as  a  warrant  of  sommary  diligence.  I  go  even  &rther  than  thk^ 
that  when  the  bill  was  in  the  hands  of  the  ccxnpany  at  Abesdeen,  it  was  not 
in  a  condition  in  which  summary  diligence  could  go  ou  It. 

Lord  Fuuj»xoh.  It  appears  to  me  that  the  interiocnter  of  Uie  Lord  Or* 
dinary  is  well  foanded,  and  I  cannot  bdp  thmking  that  the  eonidence  with 
which  the  opposite  view  is  maintained  by  the  cfaaiger  arises  firan  cenfoimding 
two  matters  essentially  distinct,  namely,  the  competent  form  of  tipanefening  a 
right  to  a  bill  or  promissory  note,  and  the  competent  form  ei  efiecting  that 
transference,  in  sach  a  way  as  to  warrant  summary  diligence  at  the  instance 
of  the  assignee.  That  these  things  are  distinct  there  can  be  no  doubt.  There 
are  many  ways  of  transferring  the  obligation  cootaiaed  in  a  fsromissory  note 
or  bill ;  but  the  mere  transference  of  the  right  will  most  certainly  not  in  att 
cases  support  summary  diligence ;  and,  aeeordiagly,  there  is  no  more  com- 
mon reason  of  suspensionHhan  that  the  only  competent  process  is  by  ordinary 
action.  In  every  case,  then,  where  the  (question  is  raised,  one  must  look  to 
the  statutory  origin  of  summary  diligence  as  applicable  to  these  fiivoured 
writings,  and  ascertain  how  far  each  particular  ease  may,  from  the  form  of 
procedure  adopted,  fall  within  the  description  of  the  statute.  The  Act  1 621, 
c.  20,  afterwards  extended  by  subsequent  statutes  to  inland  Vills,  enacts^ 
*^  That  in  case  of  any  foreign  bill  of  exchange  from  or  to  this  realm,  duly  pro- 
tested for  not-acceptance  or  for  not-payment,  the  said  protest,  having  the  InM 
of  exchange  prefixed,  shall  be  registrable  within  six  months  after  the  date  of 
the  said  bill  in  case  of  non-acceptance,  or  after  the  falling  due  thereof  in  case 
of  non-payment,  in  the  books  of  Council  and  Session,  or  other  con^tent 
judicatures,  at  the  instance  of  the  person  to  whom  the  same  is  made  payable, 
or  his  order,  either  against  the  drawer  or  the  indorser  in  case  of  a  protest  for 
non-acceptance,  or  against  the  acceptor  in  case  of  a  protest  for  non-payment, 
to  the  effect  it  may  have  the  authority  of  the  judges  thereof  interponed  thereto, 
that  letters  of  homing  upon  a  simple  charge  of  six  days,  and  executoriab 
necessary,  may  pass  thereupon,  for  the  whole  sums  contained  in  the  bill,  as 
well  exchange  as  principal,  in  form  as  effeirs,  sicklike  in  the  same  manner  aa 
upon  registrate  bonds,  or  decreet  of  registration  proceeding  upon  consent  of 
parties."  Now  the  important  thing  to  remark  here  is,  that  the  bill  shall 
be  registrable  at  the  instance  of  the  person  to  whom  the  same  is  made 
payable,  or  to  Lis  order.  To  support  summary  dih'gence  then,  there  must 
be  a  good  instance  of  the  person  to  whom  the  same  is  made  payable,  in  aitder 
that  the  authority  of  the  judges  may  be  interponed  thereto.  Now,  can  it  be  said 
that  there  is  a  good  instance,  or  indeed  any  instance  at  all,  if  the  name  of 
the  party  to  whom  the  bill  is  payable  is  kept  back ;  and  if  that  party  haa 
no  such  legal  designation  as  to  supply  the  absence  of  a  name  ?  I  should  say 
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most  certainly  not — The  protest  here  is  at  the  instance  of  James  Westland,  June  22. 1858. 
manager  of  the  North  of  Scotland  Banking  Company  in  Aberdeen,  but  the  ^^^y^^ 
cv^inal  indorsation  by  the  holder  of  the  bill  is  to  '*  the  agent  for  the  North  of  Fraser  t;. 
Scotland  BMiking  Company  at  Macduff,  or  order,  signed  Alexander  Lillie,*'  and®*""^^*"' 
it  appears  from  the  subsequent  indonaftion  that  Bobert  Adam  was,  or  held 
himself  oat  as  being  the  agent  for  the  North  of  Scoilaad  Banking  Company 
at  Macduff,  and  so  was  entitled  to  hold  the  transfer  under  the  original  indor- 
sation. But,  I  rather  demur  to  this  strain  of  argument — just  let  it  be  sup- 
posed that  there  had  been  no  indorsation  by  Adam  to  Westland  the  manager 
of  the  North  of  Scotland  Banking  Company,  could  Bobert  Adam  have  used 
summ^  diligence  on  an  indorsation  in  which  he  was  generally  described  as 
^  agent  for  the  North  of  Scotland  Banking  Company  at  Macduff,''  could  that 
general  designation  be  a  good  instance  in  terms  of  the  statute?  And  if  he 
added  hia  name,  there  would  have  arisen  the  additional  objection,  that  that 
was  not  warranted  by  the  terms  of  the  indorsation,  and  for  anything  appear- 
ing on  that  indorsation  the  agent  might  have  been  somebody  totally  different. 
in  diort,  I  oonsider  the  principle  of  summary  diligence  as  warranted  by  the 
statutes  to  be,  tibat  the  claim  of  indorsation  most  present  a  series  of  names  ter- 
-minating  in  the  holder,  at  whose  instance  there  may  be  a  valid  registration  in 
•terms  of  the  statute.  It  is  no  doubt  quite  true  that  in  some  cases  the  trans- 
feveBce  of  the  right  may  be  complete,  though  there  is  a  defect  in  the  series  of 
transmissions  by  which  the  successive  legal  possession  of  the  document  and 
the  consequent  competency  of  summary  diligence  may  depend.  In  this  very 
ease  for  instance,  the  indorsation  to  the  agent  for  the  North  of  Scotland  Bank- 
ing Company  at  Macduff  might  have  been  a  perfectly  good  transference  of  the 
right  to  the  North  of  Scotland  Banking  Company ;  for  a  conveyance  to  an 
agent,  qua  agent^  is  substantially  a  conveyance  to  the  company ;  but  does  it 
follow  that  the  company  could  have  used  summary  diligence  on  this  docu- 
ment? I  think  most  certainly  not.  They  might  have  raised  an  ordinaiy 
action,  setting  forth  that  Bobert  Adam  was  their  agent :  But,  as  the  bill  and 
indorsation  stood,  there  was  nothing  connecting  the  bank  with  the  right  of 
possession  of  the  document ;  and  consequently,  there  was  no  instance  capable 
of  supplpng  the  requisite  instance. 

Lord  Ivory.  I  am  of  the  same  opinion.  I  had  an  opportunity  of  laying 
down  very  much  in  detail  the  grounds  of  my  opinion  in  Summers  v.  Marianski; 
to  every  word  of  which  I  adhere.  The  principle  in  regard  to  summary  dili- 
gwioes  is  this,  that  the  title  must  appear  on  the  &ce  of  the  bill :  nothing  must 
depend  on  extraneous  evidence.  But  here  there  was  no  indorsation  to  Adam 
as  the  bank  agent.  It  is  enough  for  a  suspender  to  say  that  the  right  in  the 
party  who  comes  forward  is  a  right  which  is  not  supported  by  anything  on  the 
face  of  the  document :  it  requires  extraneous  proof  to  keep  it  up ;  and  when 
that  is  the  case,  summary  diligence  is  not  the  remedy,  but  ordinary  action  only. 

Lord  Bobertson  adhered  to  his  previous  opinion. 

The  CoiTRT  '^  find  it  unnecessary  to  decide  as  to  the  effect  of  an  indorsation 
to  the  registered  ofBcer  of  a  bank,  and  with  this  qualification,  adhere  to  the 
interlocutor  of  the  Lord  Ordinary,   .   .    .    find  additional  expenses  due,"  &c. 

Isaac  Anderson^  S.S.C.,  Charger^s  Agent. 

Gibson-Craig,  DaUiel,  and  Brodie,  W.S.,  Stispender*8  Agents.        (J.  S.  M.) 
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No.  225.  THORBURN  and  TRUEMAN  v.  HOBY  and  Co. 

Proces9-^Proof— 'Commission  and  Diligence. — Pnnuers  having  obtained  commission  and 
diligence  for  exhibition  of  certain  books,  in  order  that  excerpts  might  be  taken  therefrom 
*^  having  reference  to  the  parsners  and  their  iron  secarities,"  and  die  books  having  been 
produced  by  the  haver,  and  certain  entries  extracted  therefrom,  bat  not  all  the  entries 
bearing  apon  the  parsners  and  their  iron  secnritiesi  the  defender  then  called  upon  the 
haver  to  produce  excerpts  of  these  remaining  entries,  but  the  commissioner  refused  to  allow 
this  production : — Held^  on  appeal  against  this  deliverance,  that  the  defender  was  entitled 
to  obtain  excerpts  of  the  remaining  entries  falling  under  the  diligence. 

2d  Division. '  In  this  case  the  pursuers,  Thorburn  and  Truemao,  obtained  commission  and 
June  22. 1863.  diligence  "for  exhibition  of  the  book  or  books  of  the  Western  Bank  of  Scotland, 
Sii'Y"^  ^"d  particularly  a  book  or  books  entitled  '  iron  securities,'  in  order  that  copies 
Thorbum,&c.,  or  excerpts  may  be  taken,  and  duly  certified,  of  all  entries  therein  having  refer^ 
V.  Hoby  &  Co.  ^^^  ^  ^|j^  pursuers  and  their  iron  securities."  Under  this  diligence,  one  of  the 
bank  clerks  produced  the  iron  securities'  book,  and  excerpts  of  certain  entries 
were  taken  therefrom.  He  was  then  "  interrogated  for  the  defenders,  whether 
the  above  excerpts  contain  all  the  entries  in  the  books  of  the  bank  having  refer- 
ence to  the  pursuers  or  their  iron  securities  f  Depones,  These  excerpts  do  not 
contain  all  the  entries  in  the  said  iron  securities*  book,  and  there  are  many  other 
such  entries.  The  agent  for  the  defenders  then  requested  the  commissioner 
to  call  upon  the  haver  to  produce  excerpts  of  all  the  remaining  entries  in  the 
said  iron  securities'  book  falling  under  the  diligence,  in  order  that  the  diligence 
may  be  exhausted,  and  objected  that  the  excerpts  produced  do  not  exhaust 
the  diligence.  To  Which  request  and  objection  it  was  answered  for  the  pur- 
suers, that  the  excerpts  produced  are  all  that  they  want  under  the  present 
diligence,  and  the  commissioner  has  no  power  to  make  such  a  call.'*  The 
commissioner  declined  to  call  for  the  required  production,  whereupon  the 
defenders  appealed  to  the  Court.  The  defenders'  agent  then  '^  called  upon 
the  haver  to  produce  excerpts  of  the  said  remaining  entries  in  the  said  iron 
securities' book.  To  which  it  was  objected  for  the  pursuers,  Uiat  the  de- 
fenders had  no  diligence  to  entitle  them  to  make  such  a  call.  The  commis- 
sioner refused  to  allow  tfie  haver  to  be  called  upon  to  produce  such  excerpts." 
The  defenders  appealed  to  the  Court 

Broun,  in  support  of  the  appeal,  referred  to  Durdop^s  Trustees  y.  BeUutven^ 
29th  May  1852. 

Bwhananj  for  pursuers.  That  case  is  not  in  point;  for  here  the  defenders  had 
previously  a  diligence  of  their  own,  which  is  now  exhausted,  for  recovery  of 
all  entries  they  thought  material.  They  cannot  be  allowed  in  our  diligence 
to  get  what  they  ought  to  have  got  under  their  own. 

The  Lord  Justice-Clerk.  In  the  execution  of  a  commission  and  diligence, 
the  parties  afe  apt  to  forget  that  it  is  the  same  as  if  the  havers  were  brought 
into  Court.  IC  you  require  a  person  to  produce  a  book,  and  examine  him  as 
to  the  entries'  in  it,  the  opposite  party  is  entitled  to  cross-examine  him,  and 
to  desire  him  to  turn  to  any  entries  that  may  neutralize  those  already  read. 
This  right  depends  upon  the  broad  principles  of  the  law  of  evidence,  which 
apply  equally  to  the  examination  of  havers  or  witnesses  before  trial  or  at 
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trial.    I  go  on  much  broader  grounds  than  those  read  to  us  from  the  case  of  June  22. 1858. 
Dunlop^a  Trustees.  ^-nr— ' 

Thorbum  Ac, 
Accordingly,  the  Court  "Alter  the  deliverance  of  the  commissioner  :w.  Hoby&  Co. 

Bemit  to  him  to  follow  out  the  examination  begun  by  the  defenders,  and 
allow  them  to  obtain  excerpts  of  the  remaining  entries  &Iling  under  the 
diligence :  Beserving  all  questions  of  expenses." 

John  CtiUen^  W.S.,  Forsaers^  Agent 

Gibson-Craig^  Dalziel,  ^  Brodie,  W.S.,  Defenders'  Agents.      (J.  M.  M.) 


FERRIE  t?.  FEBRIE.  No.  226. 

Appeal — Petition  to  apply  judgment — Expenses, — ^A  regular  petition  to  apply  jadgment  is 
necessary  in  order  to  get  decree  for  costs  awarded  by  the  Honse  of  Lords. 

In  this  case  the  House  of  Lords  on  25th  November  1852,  (see  mprct^  p.  6,)  2d  Division, 
affirmed  the  judgment  of  the  Court  of  Session  with  costs,  and  remitted  the  June  22. 1853. 
cause  ^'  back  to  the  Court  of  Session  in  Scotland,  or  to  the  Lord  Ordinary      "^-^y"*^ 
officiating  on  the  Bills  during  the  vacation,  to  issue  such  summary  process  or^^^l^  ^' 
diligence  for  the  recovery  of  such  costs,  as  shall  be  lawful." 

A  written  note  was  boxed  to  the  Lord  Justice-Clerk,  stating  that  the  judg- 
ment of  the  House  of  Lords  had  not  yet  been  applied,  and  requesting  his 
Lordship  <'  to  move  the  Court  to  apply  the  said  judgment,  and  to  decern  and 
ordain  the  pursuer  to  make  payment  to  the  defender"  of  £320,  10s.,  being  the 
costs  of  the  appeal,  '^  as  well  as  of  the  additional  modified  sum  of  £4,  14s., 
being  the  expenses  incurred  in  reference  to  this  motion  as  set  forth  in  the 
annexed  note  of  the  same." 

T.  Mackenzie  appeared  to-day  to  support  the  motion. 

The  LoBD  Justice-Clebk.  As  you  have  expenses  to  get  under  the  judg- 
ment of  the  House  of  Lords,  you  must  move  by  a  regular  petition  to  apply 
tbat  judgment. 

Motion  dismissed. 

Gibson-Craig,  Dalziel,  5*  Brodie,  W.S.,  Agents.  (J.  M.  M.) 


CRAVEN  V.  ELIBANK'S  TRUSTEES.  No.  227. 

Tutor-dative — Pupil— Foreigner. — No  one  should  be  appointed  tutor  who  is  not  amenable 
to  the  jurisdiction  of  the  Scotch  Courts. 

The  original  pursuer  of  a  reduction  having  died,  his  pupil  son,  and  tutor- 2d  Division . 
dative  were  sisted  as  pursuers.    The  tutor-dative  was  an  Englishman,  not  j^,^^  23. 1853. 
amenable  to  the  Court  of  Session,  who,  accordingly,  sisted  a  mandatory.  '^-v^^ 

LoBD  Justick-Clesk.     a  tutor-dative  ought  always  to  be  amenable  to  our  jgij^^nk^s 
juriiidiction.     I  wish  this  taken  notice  o^  because  such  appointments  are  made  Tnistees. 
in  Exchequer  on  the  mere  suggestion  of  the  parties  as  a  matter  of  course, 
unless  a  caveat  is  lodged.     No  person  should  ever  be  tutor  who  is  not  amen* 
able  to  our  jurisdiction. 

(J.  M.  M.) 
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No.  228.        '  HARVEY  v.  LINDSAY  and  Others. 

Servitude — Ctarlm^ — DetdiaUion — CWtftm^— /Vescn/itib}!.—- >A  rigbt  of  carling,  &c.,  on  a  loch 
situated  within  tlie  private  grounds  of  a  landed  proprietor  is  not  a  serritude  which  can  be 
enforced  against  the  proprietor ;  and  although  the  recreation  maj  have  been  enjoyed  for 
upwards  of  forty  years,  this  does  not  imply  dedication  in  favour  of  the  public 

Ist  Division.        ^^  ^^s  a  suspension  and  interdict  at  the  instance  of  Mrs  Harvey,  pro- 
June  24. 1858.  P^c^^  of  the  estate  of  Castle  Semple,  including  the  loch  of  Castle  Semple 
""^-^r^      situated  within  the  policy  attached  to  the  mansion  house,  and  wafi  directed 
LiA(^*^&c.   ^'fi^^'^t  the  respondents,  inhabitants  of  the  neighbouring  viUage  of  Lochwin- 
noch,  on  the  ground  that  they  ^'  have  lately  been  guilty  of  trespassing  on  the 
complainer's  said  lands,  and  on  the  loch  in  winter  when  frozen  over,  by  curling, 
skating,  and  sliding  on  the  loch,  and  for  this  purpose  they  are  in  the  habit  of 
breaking  down  hedges  and  fences,  and  going  over  enclosures,  and  through  the 
complainer*s  private  property  generally,  in  various  directions,  in  order  to  obtain 
access  to  the  loch  for  the  purposes  mentioned,  and  this  notwithstanding  what 
iH  above  set  forth,  and  the  repeated  remonstrances  of  the  complainer  and  her 
servants,  and  their  endeavours  to  prevent  them/' 

Answers  were  lodged  by  two  feuars  in  or  near  the  village  of  Loch  win  noch, 
and  by  certain  other  inhabitants  of  that  village.  They  alleged  that  the  loch 
is  a  public  loch,  and  that  for  forty  yeiu*s  and  upwards  prior  to  the  institution 
of  this  process,  it  had  been  so  dealt  with,  and  they  claimed  as  a  servitude  the 
right  or  privilege  of  resorting  to  the  loch  when  frozen  over  in  winter  for  curl- 
ing, and  skating,  and  sliding,  and  walking  on  the  ice.  This  privilege  or  ser- 
vitude was  claimed  alternatively  for,  1st,  the  public  generally ;  or  2d,  at  least 
for  the  feuars  and  inhabitants  of  the  town  or  village  of  Lochwinnoch  and  the 
parish  of  Lochwinnoch. 

The  Lord  Ordinary,  (Wood),  sustained  the  reasons  of  suspension,  and  made 
the  interdict  perpetual. 
The  respondents  reclaimed,  for  whom — 

Macfarlane^  and  the  Dean  o/FacuUt/,  Although  the  servitude  claimed  is 
not  amongst  the  nominate  servitudes,  it  does  not  follow  that  it  is  not  to  be 
recognised.  Servitudes  may  be  of  any  description.  £.  2,  9,  I,  S.  2,  7,  5. 
Bell's  Pr.  sec.  981.  This  principle  is  recognised  by  Lord  St  Leonards  in 
Di/ce  V.  Hai/j  House  of  Lords,  28th  May  1852.  The  principle  of  the  decision 
in  that  case  was,  that  the  servitude  claimed  was  destructive  of  property.  This 
one  is  not  so ;  it  may  easily  be  made  the  subject  of  regulation,  and  in  this  re- 
spect it  comes  very  near  the  right* of  golfing;  Magistrates  of  Earlsferry  v. 
Makolniy  12th  June  1829;  7  S.  755.  The  Court  is  not  precluded  from 
entertaining  it  by  any  principle  of  law*  It  is  not  necessary  that  there  should 
be  a  positive  grant  of  the  right ;  by  immemorial  usage  grant  is  presumed ; 
I'horbum  v,  Charterisj  4th  Dec.  1841,  4  D.  169  ;  Home  and  Milne  v.  Young 
and  Others,  18th  Dec.  1846,  9  D.  286 ;  Dempster  v.  Cleghom,  2  Dow,  40 ; 
Breadalbane,  7  Bell's  Ap.  Cases,  43.  Curling  is  one  of  the  ancient  national 
sports  of  Scotland.  There  is  a  presumed  dedication  to  the  public  of  the  loch 
on  which  it  takes  place.  The  principle  of  English  law  supports  this  claim  ; 
1  Livinz's  Reports,  176 ;  Petersdorflf's  Abridgement,  vol.  7,  p.  486,  voce 
custom.      This  principle  has  been  recognised  in  Scotch  cases.     The  inter- 
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mittent  nature  of  the  right  of  curling  ifi  no  argument  against  it ;  nor  is  the  June  24. 1868. 
fact  of  there  being  no  particular  access  to  the  loch,  for  the  recreation  takes  „  "^  ""^ 
place  at  a  period  cf  the  year,  when,  if  there  be  gates  in  the  fences,  a  road  iSLmds^^&c. 
of  no  consequence. 

FaUorif  and  NisaveSj  for  the  suspender.  This  is  not  a  servitude  coming 
mnder  any  dass  of  that  species  of  rights.  On  the  contrary,  it  is  an  invasion 
tjf  a  proprietor's  rights ;  no  matter  although  it  does  little  injury.  A  custom 
is  not  a  dedication*  YHien  a  proprietor  gives  a  portion  of  his  ground  for  a 
village  squara,  or  the  right  to  a  well,  these  are  intelligible  things.  He  divests 
himself  of  the  Bul)]ects.  But  here  there  is  no  dedication  which  amounts  to  an 
unequivocal  surrender  of  the  subject":  it  is  toleration  merely.  The  right  of 
curling  has  never  hitherto  been  recognised  as  a  known  servitude. 

LosD  BoBESTSON«    The  loch  in  question  is  admitted  to  be  the  private  pro- 
l^rty  of  the  complainer.    The  right  claimed  is  rested  on  mere  usage.     The 
respondents  -say  that  they  have,  for  upwards  of  forty  years,  without  inter- 
cuption,  '' exercised  and  enjoyed  the  game  of  curling,  as  also  the  amuse- 
ments or  recreations  of  skating,  sliding,  and  walking  on  the  loch,  when 
covered  with  ice  of  the  requisite  strength.''    It  is  not  alleged  that  there  \a  any 
written  grant  to  this  effect*    The  pastimes  referred  to  are  certainly  of  a  very 
ancient  character,  but  no  written  grant  of  any  such  privilege  is  stated  to  have 
existed  in  any  case,  and  there  is  no  trace  of  any  such  claim  of  right  in  any  of 
our  law  books  or  decided  cases.    It  seems  impossible  to  maintain  that  there 
is  here  any  praedial  servitude^  or  that  the  right  of  the  respondents,  as  feuars 
or  inhabitants  oi  the  town  or  parish  of  Lochwinnocb,  is  one  whit  stronger 
than  that  of  the  public  at  large.    In  the  case  of  Borers  v.  Harvey/,  the  claim, 
which  was  disallowed,  was  that  of  walking  within  Harvey's  ground,  ''  for  the 
convenience,  comfort,  and  recreation,  and  health  of  the  pursuers  and  their 
families,  and  other  inhabitants,  and  others  foresaid,  who  shall  resort  to  the 
foresaid  piece  of  ground,  and  road  or  path."     In  the  more  recent  case  of  Hat/ 
F.  I>jfcef  the  Second  Division  and  House  of  Lords  disallowed  the  claim  by 
an  inhabitant  and  one  of  the  magistrates  of  the  burgh  of  Old  Aberdeen, 
founded  on  a  usage  of  the  inhabitants  of  that  and  other  places  resorting,  for 
upwards  of  forty  years,  ^^  to  the  lands  of  Seaton,  for  the  purpose  of  recreation, 
and  taking  air  and  exercise  by  walking  over  and  through  the  same,  and  rest- 
ing theiieon  as  they  aaw  proper." 

While  these  claims  were  in  both  cases  held  incompetent,  the  usage  as  to  a 
right  of  way  was,  on  the  other  hand,  held  as  a  known  servitude  capable  of 
being  established.  Had  the  respondents,  therefore,  in  the  present  case,  claimed 
the  recreation  of  walking  for  exercise,  lounging,  and  resting  on  the  lands  of 
Castle  Semple,  on  an  alleged  usage  of  forty  years,  this  would  undoubtedly 
have  been  incompetent.  But  it  would  seem  to  be  a  singular  result  to  hold 
that  there  might  be  a  right  of  recreation  on  the  loch  when  frozen,  competent 
to  be  established  by  mere  forty  years'  use,  and  no  right  of  recreation  on  the 
laud  competent  to  be  established  by  the  same  usage,  or  rather  by  usage  to  a 
far  greater  extent.  It  was  said,  indeed,  that  the  privilege  claimed  in  the  case 
of  Dyce  was  more  extensive  than  the  present,  because  it  might  be  enjoyed  at 
all  times  of  the  year,  whereas  the  privilege  of  curling,  skating,  and  sliding, 
was  necessarily  of  short  endurance.     But  this  seems  to'  tell  more  strongly 
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Jane  24. 1853.  against  the  claim,  because  it  shews  that  the  encroachment  not  resisted  was  of 
Harvey  v  ^^^  importance.  I  view  the  alleged  usage  to  have  been  mere  tolerance  on  the 
Ltodsay,  &c.  part  of  the  proprietor.  He  might,  for  his  own  enjoyment,  or  purposes,  or 
good  neighbourhood,  or  popularity,  have  allowed  these  sports  to  take  place 
every  winter  when  the  ice  was  bearing.  Bnt  if  he  chose  to  alter  his  views 
upon  that  subject,  to  draui  the  loch,  or  to  sell  the  ice,  or  to  take  por- 
tions of  it  for  his  own  use,  it  would  be  very  singular  to  hold  that  he 
was  restrained  from  so  doing  by  a  legal  right  in  the  public  to  pre- 
vent such  uses  of  his  private  property.  Suppose  a  proprietor  for  forty 
years  had  allowed  the  public  access  once  a  week  to  view  the  scenery  in 
his  grounds,  or  every  summer  a  regatta  on  his  lake^  or  the  inhabitants  of  an 
iuljoining  village  and  the  public  to  gather  nuts  every  antumn  in  his  wood,  or 
hunting  or  coiu'sing  over  his  lands,  would  he  not  be  entitled  to  put  an  end  to 
such  usage?  Some  people  might  deem  that  this  was  harsh,  and  periiaps  the 
curling  clubs  of  Scotland  think  the  conduct  of  the  complainer  very  unhand- 
some ;  others  who  do  not  approve  of  such  games,  and  still  less  of  what  occasion- 
ally accompanies  them,  may  think  it  for  the  public  advantage  that  they  should 
not  be  allowed.  But  the  matter  before  the  Court  is  one  of  pure  legal  right, 
and  cannot  be  affected  by  such  considerations.  If  the  case  cannot  be  sup- 
2X)rted  as  one  of  servitude,  far  less  do  I  think  the  principle  of  what  has  been 
called  dedication  can  apply.  It  has  no  resemblance  to  bleaching,  or  the  use 
of  a  well,  or  to  the  village  green — a  space  left  vacant  by  the  proprietor  in  the 
plan  of  the  village.  It  is  not  pretended  that  the  public  could  in  this  case 
come  to  the  loch  when  it  is  not  frozen,  or  that  they  could  prevent  the  pro- 
prietor from  doing  any  act  in  the  enjoyment  of  that  property  excepting  when 
it  is  in  this  rare  position.  It  is,  or  may  be,  entirely  enclosed.  His  privacy 
cannot  be  encroached  on.  The  public  cannot  sail  on  the  loch  or  fish  in  it ; 
and  all  they  claim  is  a  right  to  curl,  skate,  and  slide.  A  possession  so  slight  is 
surely  matter  of  mere  indulgence,  and  to  say  that  Lochwinnoch  is  a  subject 
abandoned  by  the  proprietor  and  dedicated  exclusively  to  curling,  skating, 
and  sliding  seems  to  me  little  short  of  preposterous.  There  was  much  more 
reason,  considering  the  extent  of  the  encroachment,  for  applying  the  principle 
of  dedication,  or  what  Lord  Cockburn  called  the  servitude  of  recreation,  in  the 
case  of  Ih/ccj  than  in  the  present.  The  case  of  golfing  is  certainly  that  which 
comes  nearest  the  present,  and  on  that  subject  I  have  merely  a  few  words  to 
add.  In  the  case  of  St  Andrews^  the  links  were  the  property  of  a  Royal  burgh, 
held  by  them  for  the  l>enefit  of  the  community,  and  in  the  feu  disposition  to 
Lord  Kellie,  there  was  an  express  reservation  that  no  hurt  should  be  done  to 
the  golf  links,  which  were  reserved  entire  for  the  comfort  and  amusement  of 
the  inhabitants.  The  case  of  EarUferry  is  a  very  special  one.  There  was 
in  that  case  also  a  Eoyal  burgh,  and  a  dispute  existed  as  to  the  marches  of  the 
golfing  links,  and  the  property  of  Sir  M.  Malcolm,  whose  titles  do  not  appear 
to  have  been  very  distinct.  The  interlocutor  of  Lord  Alloway  is  very  specific, 
and  on  the  whole  no  general  principles  can  be  deduced  from  the  decision, 
although  certainly  it  is  but  fair  to  admit  that  golfing  is  loosely  talked  of  as  a 
servitude.  I  cannot  think,  however,  these  cases  afford  any  ground  for  extend- 
ing tho  principles  either  of  the  law  of  servitude,  or  that  of  dedication,  to  such 
a  ^^^^  as  the  present.     The  case  of  Burntisland  (fully  explained  in  Lord  Cun- 
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inghame's  note  in  Home  v.  Young^)  as  decided  by  the  first  Lord  Meadowbank,  June  24. 1863. 
also  clearly  brings  out  the  principle ;  "  the  subject  has  been  held  in  all  Umes  as      ^-nr^ 
destined  for  the  public  resort  of  the   inhabitants   generally,    and  of  ^^^^dw^ic 
neighbourhood,  and  of  the  public  for  exercise,  pastimes,  and  various  accom- 
modation."   This  is  exactly  like  the  village  green.     On  the  whole,  therefore, 
I  think  the  interlocutor  of  the  Lord  Ordinary  is  well  founded. 
The  rest  of  the  Judges  concurred. 

The  Court  *' adhere,' '  with  additional  expenses. 

Shand  and  Farquhar^  W.S.,  Agents  for  Cofnplainer. 

Alexander  Casseis,  W.S.,  Ageot  for  Respondents.  (J.  S.  M.) 


Petition,  Sir  JOHN  STEWART  RICHARDSON  of  Pitfour,  Bart.        No.  229. 

Entail — ImprotfementB — Montgomery  Act — Entcdl  Amendment  Act,  §  26. — In  a  petition  by 
an  heir  of  entail  in  possession  of  an  entailed  estate  for  authority  to  uplift  and  apply  con  • 
signed  money  in  payment  pro  tcmio  of  the  whole  snms  expended  by  htm  in  improvements 
under  the  Montgomeiy  Act — but  which  consigned  money  did  not  amount  to  the  full  value 
of  the  three-fonrihs  of  such  expenditure  to  which  by  the  said  Act  he  was  entitled  to  re- 
payment :  Authority  was  given  to  uplift  and  apply  the  consigned  money,  but  only  in  pay- 
ment pro  tanto  of  the  three-fourths  and  not  of  the  whole  expenditure :  and  question,  (I.) 
whether  §  26  of  the  Entail  Amendment  Act  is  limited  in  its  operation  to  improvements 
under  the  Montgomeiy  Act,  or  applies  to  any  improvements  however  extensive ;  and,  (2.) 
whether,  when  decree  has  been  obtained  for  improvements  under  the  Montgomery  Act, 
the  heir  is  entitled  under  §  26  of  the  Entail  Amendment  Act  to  go  back  on  snch  improve- 
ments and  claim  payment  of  the  fourth  not  covered  by  the  Montgomeiy  Act. 

Sir  John  Stewart  Richardson,  Bart,  is  heir  of  entail  in  possession  of  the  ist  Division, 
lands  of  Pitfour  and  others,  in  Perthshire,  to  which  are  attached  salmon  June  24. 1853. 
fishings  in  the  Tay.     This  petition  set  forth,  that  by  certain  operations  of  the      ''-'y'*-' 
Tay  Navigation  Commissioners,  injury  had  l)een  done  to  these  fishings,  andPetif»o^»  Sir 
that  by  decreet  arbitral,   the   amoimt  of  compensation  to  which  the  pe-   ' 
titioner  is  entitled  in  respect  thereof,    had  been  fixed    at   the    sum    of 
£4,665.       This    sum    had    been    consigned    in    bank    in    name    of   the 
petitioner,  for  behoof  of  himself  and  tiie  succeeding  heirs  of  entail,  in  terms  of 
]  1th  Greo.  IV.,  and  1  Will.  IV.  cap.  121,  subject  to  the  orders  of  the  Court. 
And  the  petition  farther  stated  that  the  petitioner  has  expended  under  the 
Montgomery  Act  in  improvements  upon  the  estate  £4,717 : 7 :  10,  and  on 
the  mansion  house  £3«711  :  10  :  10,  amounting  in  all  to  £8,428  :  18:8; 
that  he  has  obtained  decree  to  that  effect,  and  declaring  him  creditor  to  the 
succeeding  heirs  of  entail  for  the  sum  of  £3,538  :  3  :  1^,  being  tbree-fourtbs 
of  the  expenditure  on  the  estate,  and  for  the  sum  of  £2,783  :  13  :  1^,  being 
tliree-fourths  of  the  expenditure  on  the  mansion  house:  That  by  the  11th  and 
12th  Vict.,  cap.  36*  the  petitioner  is  entitled,  with  the  approbation  of  the 

*  Section  26  enacts,  **  That  in  all  cases  where  money  has  been  derived,  or 
may  hereafter  be  derived,  from  the  sale  or  disposal  of  any  portion  of  an  en- 
tailed estate  in  Scotland,  or  of  any  right  or  interest  in  or  conccrniog  the  same,  or 
in  ixispect  of  any  permanent  damage  done  to  such  estate,  under  any  private  or  other 
Act  of  Parliament,  or  where  any  money  has  been  invested  in  tinist  for  the  purpose 
of  purchasing  lands  to  be  settled  upon  the  series  of  heirs  entitled  to  succeed  to  snch 
entailed  estate,  and  where  such  money  would  fall  to  be  invested  in  lauds  or  heritages 
to  be  entailed  on  the  same  series  of  lieii-s  as  arc  called  to  tlic  succession  of  such  en- 
tailed estate  by  the  tailzie  thereof,  and  under  the  same  prohibitions,  conditions,  i*c- 
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June  24. 1853.  Court,  to  apply  the  said  sum  of  £4,665  in  repayment,  pro  taniOj  of  the  sum 
Petition  Sir    ^  expended  by  him  on  improvements,  and  it  therefore  prayed  the  Court  on  ibe 
J.  Uicliaidson.  usual  intimation  to  authorize  him  '^  to  uplift  and  apply  the  same  in  repay- 
ment, pro  tcmtOf  of  the  aforesaid  accumulated  sum  of  £8,428 :  18 : 8  ex- 
pended by  him  in  improvements  on  the  said  entailed  estate  of  Pit£iur  and 
others  as  aforesaid,'^  &c. 

The  reporter  to  whom  the  case  was  remitted,  stated  that  ^<  in  all  previoos 
applications  which  have  been  remitted  to  me,  where  authority  has  been 
pniyed  for  under  the  26th  section  of  the  entail  Act,  to  apply  consigned 
moDey  in  repayment  of  sums  expended  on  improvements,  and  whero  a 
claim,  in  respect  of  such  expenditure,  has  been  constituted  under  the  Mont- 
gomery Act,  the  petitioner  has  prayed  for  authority  to  apply  the  consigned 
money  in  payment  only  of  the  three-fourth  parts  of  the  expenditure  which 
forms  the  claim  under  the  Montgomery  Act,  not  in  payment  of  the  whole  ex- 
penditure; and  accordingly,  in  all  these  cases,  after  authority  has  been 
granted  and  the  money  paid,  the  creditor  has  discharged  the  claim  under  the 
Montgomery  Act  to  the  full  extent  of  the  sum  paid,  not  to  the  extent  only  of 
three- fourths  of  that  sum,  to  which  extent  only  the  claim  under  the  Mont- 
gomery Act  would  fall  to  be  discharged  if  the  money  were  applied  towards 
payment  of  the  whole  expenditure." 

Woody  in  support  of  the  petition,  referred  to  AmkUm,  19th  May  1849 ; 
and  to  a  pre\iou8  case  of  Eichardson ;  both  unreported. 

The  Lord  President.  This  case  raises  some  points  of  considerable  im- 
portance, and  if  the  determination  of  these  points  had  been  necessary,  I  should 
have  proposed  to  consult  the  whole  Judges  of  the  Court,  in  order  that  a 
fixed  rule  might  be  laid  down  in  regard  to  them,  but  I  think  the  determina- 

strictions,  and  limitations  as  are  contained  in  such  tailzie ;  and  where  the  heir  In 
possession  of  such  entailed  estate  coidd,  by  virtne  of  this  Act,  acquire  to  himself 
such  estate  in  fee-simple  by  executing  and  recording  an  instrument  of  disentail  as 
aforesaid,  it  shall  be  lawful  for  snch  heir  to  make  sammaiy  application  to  the  Court, 
in  manner  hereinafter  provided,  for  warrant  and  authority ;  and  the  Court,  upon 
snch  application,  shall  have  power  to  grant  warrant  and  authority  to  and  in  favour 
of  snch  heir  of  entail  for  payment  to  such  heir  of  such  sums  of  money  as  belonging 
to  himself  in  fee-sunple ;  but  if  such  heu*  of  entail  shall  not  be  entitled  to  acqnlre 
snch  estates  in  fee-simple,  then  it  shall  be  lawful  for  snch  heir,  with  the  approbation 
of  the  Court,  to  lay  out  snch  money,  or  any  portion  thereof,  in  or  towards  payment 
of  entailer's  debts,  or  in  or  towards  payment  of  any  money  charged  on  the  fee  of 
snch  entailed  estate,  under  this  or  any  other  Act,  or  in  redemption  of  the  land-tax 
aftecting  such  entailed  estate,  or  in  permanently  improving  the  same,  or  in  repoaf- 
meni  of  rnoney  already  expended  in  suck  improvementB ;  and  in  snch  case  snch  heir 
shail  apply  summarily  to  the  Court,  in  manner  heremafter  provided,  setting  forth 
tlie  amount  of  the  sums  proposed  to  be  laid  ont,  and  the  special  purpose  to  which  it 
is  intended  to  apply  the  same ;  and  if  the  Conrt  shall  be  satisfica  of  the  propriety  of 
the  proposed  application,  they  shaU  issue  a  finding  or  decree  to  that  effect,  and 
autiiorising  snch  application,  and  it  shall  thereafter  be  lawful  for  the  heir  so  applying 
to  lay  out  snch  money,  or  any  part  thereof,  according  as  the  Court  shall  have  autho- 
rised the  application  of  the  same,  to  all  or  any  of  the  before-mentioned  pniposcs ; 
and  if  there  shall  be  any  surplus  of  such  money  after  the  purposes  authorised  by 
the  decree  of  the  Couit  shall  be  fulfilled,  the  same  shall,  if  uioi-e  than  £200,  be  ap- 
])licd  as  the  whole  money  would  have  been  applied  but  for  the  provisions  of  this 
Act ;  and  if  less  than  £200,  shall  be  paid  to  the  heir  of  entail  in  possession  of  such 
entailed  estate  for  the  time,  for  his  own  use  and  behoof." 
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tion  of  these  points  is  not  necessary  for  the  disposal  of  this  petition.     The  Juno  24. 1853. 
2Gth  section  of  the  Entail  Amendment  Act  is  very  peculiar,  and  very  large      ^*-^y^*^ 
in  its  terms.    And  one  question  that  arises  here,  is,  whether  it  is  intended  Petition,  Sir 
to  apply  to  any  improvements  however  extensive,  or  whether  it  is  limited  to  * 
that  class  of  improvements  fidling  under  the  Montgomery  Act    In  the  case 
o^  Bii^ardaony  the  Court  did  sustain  the  application  of  such  sums  of  money 
towards  payment  of  improvements  not  provided  for  under  the  Montgomery 
Act.    Jio  doubt  the  sum  was  not  large,  stilt  some  money  was  so  applied,  and 
the  Court  thereby  sanctioned  the  principle,  and  therefore  that  case  is  a  pre- 
cedent for  applying  such  sums  of  money  in  that  way.    And  perhaps  it  was 
the  intention  of  the  l^slature  not  to  limit  the  discretion  of  the  Court  to  those 
things  which  were  considered  a  hundred  years  ago  to  be  improvements  on  an 
estate ;  while  now  in  the  progress  of  society  and  of  opinion,  there  may  be  im- 
provements considered  more  valuable  and  important.    At  the  same  time,  when 
I  see  that  the  case  of  Eickardsan  does  not  appear  to  have  undergone  much 
(fiscussion,  I  would  have  thought  it  important  to  have  the  opinion  of  the 
whole  Court  as  to  the  scope  of  thb  clause,  so  as  to  have  the  matter  authorita- 
tively settled.      But  that  b  not  necessary  for  the  disposal  of  this  petition,  so 
far  as  the  petitioner  now  desires  its  prayer  to  be  granted.      There  is  a 
second  point  on  which,  had  it  been  necessary  for  the  disposal   of  the 
petition  as  it  now  stands,  I  would  also  like  to  have  had  the  opinion  of  the 
whole  Court     It  is  this,  whether  when  improvements  have  been   made 
under  the  Montgomery  Act  in  the  regular  course  of  proceeding  by  notice  to 
the  heirs  of  entail,  and  they  have  tacitly  consented  to  it,  on  the  understand- 
ing that  one-fourth  of  these  improvements  was  to  be  paid  by  the  heir  him- 
self— whether,  after  decree  of  declarator  has  been  obtained,  it  does  not  become 
a  concluded  transaction  between  the  parties  which  they  cannot  revive  again — 
or  whether,  under  this  clause,  that  which  was  formerly  a  claim  is  now  a  fiict, 
and  the  petitioner  is  still  entitled  to  go  back  on  these  improvements,  and  to 
get  payment  of  the  fourth  not  covered  by  the  Montgomery  Act     There  is  no 
pi^scriptiou  here,  for  there  is  no  debt    It  is  a  &ct  that  a  certain  sum  of 
money  has  been  expended  in  improvements.    Now,  the  question  is,  whether 
under  this  present  Act  the  petitioner  can  go  back  and  rear  up  the  debt  into  a 
claim  against  the  estate  t  That  is  a  question  of  great  importance,  and  I  would 
not  like  to  dispose  of  it  without  a  consultation  of  the  whole  Court.    But  there 
is  a  third  point  which,  as  it  appears  to  me,  will  lead  us  to  the  solution  of  the 
difficulty  in  this  particular  petition,  without  the  necessity  of  deciding  these 
other  points.     If  the  reading  of  the  statute  be,  that  the  Court  may  in  its  discre- 
tion, on  being  satisfied  of  the  propriety  of  the  proposed  application,  direct  such 
funds  to  be  laid  out  in  payment  of  that  fourth  which  is  not  contemplated  by  the 
Montgomery  Act,  then  I  think  it  becomes  the  Court  to  consider  well  and  deli- 
berately, whether,  in  the  exercise  of  that  discretion,  this  money  should  be  autho- 
rised to  be  so  applied,  while  there  remain  other  debts  which  are  burdens  on 
the  estate  and  on  the  succeeding  heirs,  whose  interest  we  are  bound  to  look 
to  in  the  application  of  this  money.    Therefore  it  appears  to  me  that  it  would 
not  be  a  sound  exercise  of  our  discretion  to  allow  this  consigned  money  to  be 
applied  in  payment  of  the  fourth  not  covered  by  the  Montgomery  Act,  while 
there  remain  three-fourths  forming  a  burden  on  the  heirs  of  entail,  and  ex- 
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June  24. 1858.  cee^^ing  tbe  amount  of  this  fund ;  and  therefore  I  think  it  ought  to  be  applied, 
^"^^r^  in  the  first  instance,  to  the  extinction  of  those  debts  to  which  the  Montgomery 
Petition,  Sir  ^^t  applies.  I  confess  I  do  not  feel  the  difficulty,  expressed  by  the  reporter, 
°'  because  the  remaining  fourth  is  not  a  claim  under  the  Montgomery  Act.  The 
only  claim  under  that  Act  is  the  three-fourths,  and  therefore,  in  dischaiging 
a  claim  under  the  Montgomery  Act,  nothing  is  done  to  sanction  or  reject  the 
claim  with  regard  to  the  remaining  fourth.  That,  in  truth,  is  a  claim  in 
spite  of  the  Montgomery  Act,  and  therefore  to  discharge  a  claim  under  that 
Act  would  hot  prejudice  the  right  of  Sir  J.  S.  Richardson  to  come  forward, 
if  new  funds  should  emerge  and  come  into  his  possession,  and  present  a  fresh 
application  to  the  Court  to  have  such  funds  applied  to  the  remaining  fourth. 
But,  in  the  meantime,  it  would  not  be  a  sound  exercise  of  that  discretion 
which  has  been  committed  to  us  by  statute,  so  to  apply  this  consigned  money, 
while  we  see  that  there  are  other  burdens  to  which  it  may  be  more  advan- 
tageously applied — ^burdens  affecting  the  estate  and  the  heirs  who  may  suc- 
ceed to  it. 

Lord  Fullerton.  I  am  sensible  of  the  difficulties  started  by  your  Lord- 
ship, but  I  am  disposed  to  take  a  simpler  view  of  the  claim  of  the  party.  If 
the  question  comes  to  be,  whether  these  sums  of  moiley,  particularly  that  of 
permanent  improvements,  are  sums  of  money  which  the  heir  is  entitled  to 
demand  repayment  of?  I  have  great  doubt  whether  the  Court  has  any  dis- 
cretion in  the  matter.  Do  the  words  of  the  statute  mean  that  we  shall  object 
to  the  proposed  application  of  the  money?  The  Court  no  doubt  must  be 
satisfied  as  to  the  propriety  of  the  application.  But  suppose  they  are  quite 
satisfied  that  that  expenditure  is  what  the  heir  is  entitled  to  be  relieved  of, 
are  they  to  be  entitled  to  go  farther  and  say  there  are  various  kinds  of  ex- 
penditure, some  of  which  are  preferable  to  others,  and  so  choose  to  which  of 
them  the  consigned  money  shall  be  applied  ?  I  think  that  would  be  a  singular 
kind  of  discretion,  and  I  doubt  the  propriety  of  sanctioning  it.  I  doubt 
whether  the  heir  of  entail  in  making  his  application  was  entitled  to  state  any- 
thing more  than  that  certain  sums  were  expended  in  permanently  improving 
the  estate ;  and  if  that  be  so,  then  if  we  are  satisfied  that  the  expenditure  is 
what  the  heir  of  entail  is  entitled  to  be  relieved  of  under  this  statute,  we  are 
not  entitled  to  say,  there  are  certain  other  burdens  affecting  the  estate  and 
the  substitute  heirs,  to  the  extinction  of  which  this  consigned  money  would 
have  been  more  beneficialiy  applied. 

Lord  Ivory.  I  have  already  taken  occasion  to  state  to  the  Court  what 
is  tlie  view  of  the  construction  of  this  clause  of  the  statute  in  my  mind ;  but 
after  the  reference  to  other  cases  in  which  a  different  construction  has  been 
taken  by  the  Court,  I  do  not  feel  myself  entitled  with  the  same  confidence  to 
press  these  considerations.  At  same  time,  in  none  of  these  cases,  it  is  most 
material  to  observe,  was  there  any  opposition.  It  is  not,  on  the  other  hand, 
right  to  say  that  the  Court  would  not  have  pronounced  such  decisions  without 
applying  their  minds  to  discover  what  the  l^;iBlature  really  intended.  I  am 
very  grateful  for  the  suggestion  made  by  yoiu*  Lordship  in  the  chair,  which  1 
think  saves,  or  at  least,  postpones  the  decision  of  some  very  large  and  impor< 
tant  points,  not  that  I  am  blind  to  the  importance  of  the  considerations  thrown 
out  by  Lord  Fullerton.     Prior  to  Uiis  .statute,  this  party  waa  entitled  to  make 


No.  230.  COURT  OF  SESSION.  477 

improvements  and  apply  money  arising  in  the  way  in  which  the  consigned  Juno  24. 1853. 
fiifid  does,  to  the  reimbursement  of  such  expenditure.     At  the  date  when  the      . .      g.^ 
present  Entail  Amendment  Act  was  passed,  the  entailed  estate  and  all  itsj.BiduurdsoD. 
heirs-substitutes  were  free  from  any  burdens  in  respect  of  previous  improve- 
ments.   Is  there  any  thing  in  this  statute  which  imposes  such  a  burden  on 
them  which  would  not  otherwise  arise  ?    Now,  according  to  the  construction 
contended  for  of  this  section,  it  comes  to  this,  that  when  no  improvements 
have,  in  the  memory  of  man,  been  laid  out  on  the  estate,  although  benefit  to 
the  estate  has  disappeared,  the  mere  fact  of  the  disbursement  having  been 
made  shall  be  enough  to  burden  the  estate.     I  cannot  read  the  statute  as 
meaning  this,  nor  as  applying  to  matters  which  never  before  had  been  held  to 
be  improvements  with  a  view  to  reimbursement :  therefore,  a  fortiori^  I  am 
inclined  to  agree  with  your  Lordship  in  the  proposition  you  have  now  sug- 
gested.    I  am  for  applying  this  money  in  the  first  instance  to  the  extinction 
of  those  improvements  made  and  constituted  under  the  Montgomery  Act,  and 
which  are  burdens  on  the  estate, — ^not  excluding  the  party  from  coming  forward 
if  other  funds  shall  arise,  but  leaving  the  rights  of  sdl  parties  entire  with  re- 
gard to  that  matter. 

Lord  Robertson.  I  do  not  hold  the  case  of  Richardson  nor  the  case  of 
AmtstoTif  which  appear  so  to  determine  the  point,  as  binding  on  the  Court,  for 
they  were  never  seriously  debated.  I  am  not  prepared  to  say  that  Sir  J.  S. 
Richardson,  if  there  should  be  a  large  enough  sum  afterwards  emerging, 
would  not  be  entitled  to  have  the  whole  sum  applied  to  the  extinction  of  the 
whole  debt.  On  that  I  am  not  prepared  to  give  any  opinion ;  but  as  the 
course  suggested  by  your  Lordship  leaves  this  point  open,  I  think  it  is  a  very 
proper  one.  I  think  that  the  statute  does  confer  upon  us  a  discretionary 
power,  and  that,  in  itself,  it  is  a  very  rational  discretion  which  is  so  conferred. 
The  debt  which  is  to  be  paid  is  to  relieve  not  merely  the  heir  in  possession, 
but  the  estate  in  all  time  coming.  Not  looking  upon  the  matter  as  already 
adjudicated  on,  I  think  the  course  proposed  relieves  us  of  all  difficulty. 

The  Court  '^  Find  that  the  consigned  sum  of  £4,665  may  be  applied  in 
payment,  pro  taniOj  of  the  smn  of  £6,321 :  16  :  3,  being  three-fourths  of  the 
sum  of  £8,428 :  18 :  8,  mentioned  in  the  petition,  .  .  .  which  sum  of 
£6,321 :  16  :  3,  forms  a  claim  under  the  statute,  10  Geo.  III.,  c.  51,  the 
petitioner  executing  and  recording  in  the  Books  of  Session  a  discharge  of  that 
claim  so  far  as  extinguished  by  said  payment :  Farther,  remit  to  the  Lord 
Ordinary  to  see  the  said  discharge  prepared,  to  proceed  farther  in  the  cause 
as  shall  be  just,  and  to  report.'' 

J,  4  /.  Anderson,  W.S.,  Petitioner's  Agents.  (J.  S.  M.) 


Petition,  PATRICK  M'DOUGALL.  No.  230. 

Judicial  Factor — Special  Powers — Compromise, — Powers  granted  in  rcflpect  of  special  cir- 
cumstances to  a  jndicial  factor  on  the  estate  of  a  deceased  party,  to  enter  into  a  beneficial.  .  Division 
compromise  of  on  action  in  which  the  factor,  as  representing  the  deceased,  was  pnrsner. 

This  was  a  petition  for  special  powers  presented  by  the  judicial  factor  on      ^',^ 
the  executry-estate  of  the  deceased  Lieutenant  Duncan  Campbell.     It  set  forth  pg^.^..^^ 
that  the  petitioner  having  found  caution  gave  up  an  inventory  or  rental  of  M'DougaU. 
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Juno  24. 186a  tlie  estate  falling  under  his  appointment,  which,  inter  aUoj  conslsied  of  the 
p  .T^'^^*'  right  and  interest,  to  the  extent  of  two-thirds  thereof,  in  an  action  of  count 
M*DoDg^  ft^d  reckoning  directed  against  the  trostees  of  the  late  Major  Gitmpbell  of  Bnig" 
leen,  Lieutenant  Campbell's  brother,  at  the  instance  of  Mr  James  Wright,  as 
curator  boms  of  the  said  Lieutenant  Campbell.  This  action  was  raised  in 
1833,  and  a  record  was  made  up,  but  since  1835  no  step  appeared  to  have  been 
taken  in  it.  Lieutenant  Campbell  died  in  1836«  He  was  surviyed  by  three 
sisters,  who  were  entitled  to  share  his  executiy  in  equal  proportions.  Two 
of  his  sisters  were  dead.  They  left  children,  who  would  be  entitled  to  claim 
the  portions  of  Lieutenant  Campbell's  ^xecutry  funds,  to  which  their  mothers 
had  right,  but  they  had  not  done  so.  In  1843  Mrs  Gfeils  Mary  Camp- 
bell, his  sole  surviving  sister,  and  her  husband,  were  appointed  executors 
dative,  qua  nearest  of  kin  to  Lieutenant  Campbell.  The  executors  real- 
ised the  estate  of  the  deceased,  and  paid  to  themselves  the  portion  thereof  to 
which  they  had  right,  as  one  of  his  three  next  of  kin.  They  also  transacted 
with  the  defenders  in  the  action  of  count  and  reckoning  referred  to ;  and  in 
consideration  of  the  sum  of  £50,  they  discharged  the  same  to  the  extent  of 
one-third  thereof,  being  their  individual  interest  therein  as  such  next  of  kin« 
Mrs  Geils  Mary  Campbell  having  received  payment  of  the  portion  of  Lieute- 
nant Campbell's  executry  to  which  she  was  entitled  as  one  of  the  next  of  kin, 
and  having  also  discharged  her  right  and  interest  in  the  said  action,  the  re- 
presentatives of  the  other  two  sisters  had  right  to  the  estate  falling  under  the 
petitioner's  management,  consisting  of  the  balance  of  the  said  executry  funds, 
and  the  right  and  interest  in  the  said  action  to  the  extent  of  the  other  two- 
thirds  thereof*  The  petitioner,  as  representing  the  pursuer  of  the  said  action, 
had  recently  received  a  communication  from  the  agent  of  Miss  Campbell 
of  Bragleen,  who  represented  the  defenders  therein,  which  had  led  to  an 
offer  on  the  part  of  the  defenders  to  pay  the  petitioner  the  sum  of  £100, 
for  a  compromise  of  the  right  and  interest  in  said  action  to  the  extent  of  two- 
thirds  thereof  falling  under  his  appointment.  Several  of  the  parties  who  were 
entitled  to  the  beneficial  interest  in  the  estate  were,  the  petitioner  had  been  in- 
formed, in  America,  or  elsewhere  abroad,  and  the  addresses  of  all  of  these 
parties  were  unknown  to  him,  and  he  was  unable  to  obtain  their  consent  to  or 
concurrence  in  the  said  compromise.  That  the  petitioner  was  satisfied  that 
the  proposed  compromise  was  highly  beneficial  to  the  interest  of  the  parties 
for  whom  he  acted.  That  the  whole  funds  at  the  disposal  of  the  petitioner 
for  carrying  on  the  action  amounted  to  about  £100.  That  the  case  was  one  of 
difficulty  and  perplexity,  and  there  would  necessarily  be  a  very  long  investi- 
gation, involving  a  remit  to  an  accountant,  before  it  could  be  brought  to  a 
conclusion.  In  the  event  of  the  proposed  compromise  not  being  gone  into, 
the  whole  funds  of  the  estate  would  be  expended  in  the  prosecution  of  the 
litigation  long  before  the  final  disposal  of  the  cause. 

In  these  circumstances  this  application  was  made  for  special  powers  to  en- 
able the  factor  to  enter  into  this  beneficial  compromise. 
The  case  was  reported  by  Lord  Deas. 

Wood  appeared  in  support  of  the  petition. 

The  LoBD  President.     I  think  that  this  is  one  of  those  cases  in  which  a 
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factor  iB  placed  in  a  dtiitttion  of  di£5calty,  and  is  fairly  entitled  to  come  to  the  Jane  24. 1869. 
Conrt  for  a  special  protection.    I  am  disposed  to  grant  it     ^  "--y-^ 

The  rest  of  the  Judges  concnrred,  and  the  powers  prayed  for  were  granted.  M'Dougal!. 

Patrick  M^DougaU,  W.8.,  Agent.  (J.  S.  M.) 


NISBETT  V.  DIXON.  No.  281. 

Process-^CottMeli*  feeg. 

In  this  case  the  Court  allowed  fees  to  three  counsel  for  the  pursuer,  who  ^«t  IMviaioii. 
was  also  the  successful  party  in  a  jury  trial,  the  defender  having  also  em-  Jane  24. 1853. 
ployed  three  counsel,  and  Lord  Bohertson,  before  whom  the  trial  took  place,  i^jsi^ett  v, 
being  of  opinion  that  the  case  was  one  in  which  three  counsel  were  properly  Dixon. 
employed. 

Maefarhmey  was  for  the  pursuer. 
Murtj  and  NecMSy  for  the  defender. 

Hay  and  Pringle,  W.S.,  Agents  for  the  Pursner. 

Walker  and  MehiHey  W.S.,  Agents  for  the  Defender.  (J.  S.  M.) 


MILLER  V.  UBE.  No.  252. 

ExpmueB^Accountanfsfio-^Agent  and  C^fmt^Circnmstances  in  which  the  Conrt  allowed 
the  defender  in  an  accounting  the  fees  of  a  professional  accountant  employed  by  him  to 
examine  the  books  of  a  mercantile  house,  in  which  he  and  the  pursuer  had  been  partners, 
fai  order  to  enable  him  to  maintain  his  defence. 

MiUer  and  Ure  were  partners  as  merchants  in  Glasgow.  They  had  branch  2d  Division, 
houses  in  the  West  Indies  and  elsewhere  abroad,  with  resident  managing  jtme  25. 1853. 
partners.  After  the  dissolution  of  the  partnership,  and  the  death  of  some  or  ^^^'^^ 
all  of  the  resident  partners  of  the  foreign  branches,  Ure  made  a  claim  on  Miller  v.  Ure. 
Miller  for  certain  sums  and  shares  of  profits  said  to  be  due  to  him.  These 
claims  were  ultimately  settled  by  arbitration.  Ten  years  thereafter  Ure 
urged  a  claim  of  Tcry  large  amount  as  still  due  to  him  on  the  transactions  of 
the  various  houses,  and  raised  multiplepoinding  in  name  of  Miller,  who  ob^ 
jected  that  he  had  no  funds  in  his  hands  belonging  to  Ure,  and  that  the 
action  was  barred  by  the  award  in  the  previous  submission,  which  was  of  all 
their  mutual  claims  in  reference  to  the  partnership  transactions.  Ure  denied 
that  the  submission  included  all  his  cUums,  and  allied  that  on  examination 
of  the  books  it  would  be  found  that  Miller  was  still  indebted  to  him.  Miller 
being  now  an  elderly  man,  and  the  firms  having  been  dissolved  for  many 
years,  he  employed  professional  accountanfs  to  examine  the  company  books 
(which  were  very  numerous),  in  order  to  obtain  information  therefrom  for  the 
conducting  of  his  defence.  The  Lord  Ordinary,  after  remitting  to  Mr 
Moncreiff,  accountant,  to  give  in  a  report  of  the  state  of  accounts,  which  was 
lodged  in  1848,  dismissed  the  action  with  expenses,  on  the  ground  that  the 
submission  included  all  claims  competent  to  Ure ;  and  the  Inner  House  ad- 
hered to  this  interlocutor  with  additional  expenses.  In  his  accounts  thereof 
Miller  claimed  £211,  12s.,  being  the  fees  he  had  paid  to  the  accountants 
employed  by  him.    This  sum  the  auditor  disallowed.    As  regarded  this  point, 

T.  M^KenziCy  for  Miller,  now  objected  to  the  auditor's  report. 
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June  26. 1853.      Penney^  contra.    This  is  just  a  demancl  to  be  allowed  the  charge  of  an  ad- 
"^"^^r^       ditional  agent  in  the  case.     Miller  did  not  reqaire  such  aid  in  examining  his 
Miller  v.  Ure.  own  books. 

The  Court  considered  that,  in  the  special  circumstances  of  this  case,  the 
party  was  evidently  entitled  to  take  the  aid  of  an  accountant ;  and,  therefore, 
sustained  the  objection,  and  allowed  the  accountant's  fees,  (but  only  up  to  the 
date  of  Mr  Moncreiff's  report,)  amounting  to  £115. 

TT.,  A,G,,Sf  R.  EUis,  W.S.,  Pursuer's  Agents. 

CampbeU  §•  Smitli,  S.S.C.,  Defender's  Agents.  (J.  M.  M.) 


No.  233.  MARTIN  v.  KELSO,  &o. 

Clause — Conslruction^EntaU — Alteration  of  Order  of  Succession — Faculty — Heir-female, 
— A  deed  of  entail  provided,  that  so  oA;  as  the  succession  should  devolve  upon  females,  the 
eldest  ^^  heir-femaW*  should  exclude  the  other  heirs-portioners ;  bat  that  it  should  be  in  the 
power  of  the  heir  in  possession  "  so  often  as  his  apparent  or  presamptive  heirs  are  females 
so  far  to  alter  the  destination  of  the  succession  as  to  settle  the  estate  upon  a  younger 
daughter  in  preference  to  an  elder  :'* — Ileldy  that  an  heir  in  possession,  though  he  had  never 
any  daughters  of  his  own,  his  heirs-presnmptive  being  his  sisters^  could  exercise  this 
power  of  alteration  by  preferring  a  younger  sister  to  the  elder.  Qjuestion,  as  to  meaning  of 
term  **  heir-female*'  in  the  law  of  Scotland. 

2d  Division.         In  1764  Mary  M'Gill  or  Kelso  and  Jean  Kelso  conveyed,  by  strict  entail, 
June  28. 1853.  their  estate  of  Dankeith  to  Mary  M'Gill  or  Kelso  herselfj  and  her  assignees  ; 
^■^"^r^       whom  failing,  to  Captain  John  Kelso,  and  to  the  heirs  whatsoever  of  his 
Martin  t;.        hody ;  whom  failing,  to  certain  other  parties ;  it  being  declared,  that  "  the 
eldest  heir-female  and  the  descendants  of  her  body,  so  ofl  as  the  succession 
shall  devolve  upon  females  or  their  descendants"  should  exclude  "  all  other 
heirs-portioners,  and  succeed  always  without  division  throughout  the  whole 
course  of  succession."    The  prohibition  against  altering  the  order  of  succes- 
sion was  made  subject  to  the  following  exception  : — '^  That  it  shall  be  lawful 
to  the  said  Captain  John  Kelso  and  the  other  descendants  of  his  body,  so  often 
as  their  apparent  or  presumptive  heirs  are  females,  so  fai*  to  alter  the  destina- 
tion of  succession  above  written  as  to  settle  the  estate  upon  a  younger  daughter 
in  preference  to  an  elder  daughter,  or  to  pass  by  such  daughters  altogether, 
and  to  settle  the  estate  upon  the  presumptive  heir-male  descended  of  the 
body  of  the  said  Captain  John  Kelso."     A  feudal  title  was  completed  in  terms 
of  this  entail.    The  heir  in  possession  in  1837  was  Colonel  William  Kelso, 
a  descendant  of  the  body  of  Captain  John.     He  never  was  married,  and  his 
presumptive  heirs  were  his  four  sisters,  Elizabeth  Kelso  or  Martin,  the  eldest 
and  mother  of  the  pursuer,  Margaret,  Mary-Susannah,  and  Eleanora  Kebo. 
In  1837  he  executed  a  settlement,  proceeding  upon  the  power  of  alteration 
competent  to  the  descendants  of  Captain  John's  body  by  the  entail  of  Dan- 
keith, and  called  to  the  succession,  failing  heirs  of  his  own  body,  his  youngest 
sister,  Eleanora,  the  defender,  and  the  heirs  whatsoever  of  her  body.     On  his 
death  in  1844  she  entered  into  possession.    This  action  of  reduction  was  now 
brought  of,  inter  alia^  the  deed  of  1837,  on  the  ground  that  the  power  of  altera- 
tion could  only  be  competently  exercised  by  an  heir  of  entail  who  had 
daughters;  that  it  was  therefore  ultra  vires  of  Colonel  Kelso  to  prefer  one  of 
his  sisters  over  another;  and  that  the  pursuer,  by  the  death  of  his  mother. 
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was  DOW  the  heir  entitled  to  possess  Dankeith  under  the  entail.    The  defen-Jime28. 1853. 
der's  first  plea  in  law  was,  that  according  to  the  sound  construction  of  the  en-       ^^"^^^ 
tail.  Colonel  Kelso,  as  a  descendant  of  Captain  John's  body  having  ^^^males^^'^  ^' 
as  his  presumptive  heirs,  was  entitled  to  settle  Dankeith  in  terms  of  the 
destination  in  the  deed  of  1837. 
Great  avizandum  was  made  with  the  case. 

N.  Campbell^  and  Dean  of  Faculty ^  for  pursuer.  A  faculty  or  power  must 
b^  strictly  construed,  which  creates  an  exception  to  a  clearly  expressed  clause 
of  destination, — a  clause  which  always  receives  liberal  interpretation.  We 
must  follow  the  very  words  of  the  power ;  and  it  only  gives  power  to  prefer 
in  the  ease  of  daughters  of  the  exerciser.  Such  being  its  plain  terms,  no  col- 
lateral evidence,  though  derived  from  other  clauses  in  the  same  deed,  can 
be  permitted  to  control  them ;  Dickson  v.  Dicksanj  4th  July  1851. 

Murty  and  NeaveSj  for  defenders.  The  rule  applicable  to  the  construction 
of  all  destinations  comes  into  operation  here,  viz.,  that  the  intention  of  the 
party  is  to  be  gathered  from  his  deed.  The  clause  in  dispute  speaks  of  a  (not 
of  his)  younger  daughter ;  there  is  thus  room  for  construction,  and  the  whole 
tenor  of  the  deed  shews  that  the  power  may  be  exercised  whenever  the  heirs 
presumptive  are  females, — (£x>rd  Justigb-Clebk.  The  term  presumptive  or 
apparent  heir-female,  is,  in  the  law  of  Scotland,  generally,  if  not  always, 
applicable  to  a  daughter,  never,  I  think,  to  a  sister.)-— and  not  merely  where 
the  heir  in  possession  has  daughters. 

Lord  CocKBimN.  I  am  of  opinion  that  the  pursuer's  plea  ought  to  be 
repelled.  I  think  so  for  these  reasons : — ^In  the  first  place,  the  case  for  which 
the  entailer  meant  to  provide,  was  that  of  the  apparent  or  presumptive  heirs 
being  females— -not  being  daughters  of  the  person  exercising  the  permission 
of  changing  the  order  of  succession,  but  females.  This  being  the  declared  ob- 
ject of  the  clause,  the  subsequent  provision  must,  if  possible,  be  construed  in 
such  a  way  as  to  promote  the  attainment  of  the  object,  and  not  so  as  to  defeat  it* 
But  the  pursuer's  construction,  which  allows  the  power  to  be  exercised  only 
towards  daughters  of  the  person  exercising  it,  does  appear  to  restrict  the  power 
far  within  the  entailer's  avowed  object.  If  he  had  intended  to  make  it  appli- 
cable solely  to  daughters  of  the  existing  heir,  I  cannot  conceive  how  he  came 
to  speak  of  all  apparent  or  presumptive  heirs  whatever.  The  pursuer's  plea 
implies  that  in  no  case  could  anybody  but  daughters  be  selected  from,  or  passed 
over.  No  bachelor,  according  to  this,  can  exercise  the  power ;  and  though 
a  father  may  exclude  his  daughters,  he  has  no  such  power  over  his  sisters  or 
nieces.  These  appear  very  odd  results,  and  most  improbable  ones  for  the 
entaUer  to  have  contemplated.  Something  .'was  said  in  argument  about 
the  expression  heirs  apparent  or  presumptive  meaning,  in  the  law  of  Scotland, 
only  children,  or  some  definite  class  of  heirs.  I  do  not  admit  this  either  in 
our  legal,  or  in  our  ordinary  language.  I  never  heard  before  that  a  man's 
sister  or  niece  could  not  be  his  apparent  or  presumptive  heir.  In  the  second 
place,  in  extending  the  power  beyond  the  case  of  the  daughters  of  the  heir 
exercising  it,  we  are  within  the  very  words  of  the  power.  The  deed  savs 
that  the  party  may  settle  the  estate  "  upon  a  younger  daughter ; " — a  daughter, 
not  a  daughter  of  his  own  ;  but  a  daughter.    I  cannot  convert  a  into  Jus ;  so 
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Jane  28.  I858.tbat  it  jttst  means  an  beir  female ; — ^the  danghter  of  anybody  witbin  tbe  de- 
'"^'"^  stination.  Tbat  tbis  is  tbe  true  meaning  is  proved,  in  tbe  third  place,  by  the 
Martin  v,  p^i^  i]j^i  ^  given  in  an  adjoining  clause  as  to  tbe  exercise  of  the  power  by  a 
married  heiress  of  entaiL  It  is,  that  she  may  exercise  it  without  the  cmisent 
of  her  husband.  ^'  It  shall  be  competent  to  her  to  make  the  aforesaid  altera- 
tion excluding  tbe  persons  incapable,"  (by  forfeiture,  &Cj)  <<  or  heirs  female 
aforesaid"  without  his  consent  What  heirs  are  these  T  Just  the  persons 
previously  spoken  of  as  daughters.  It  is  a  declaration,  or  at  least  an  unavoid- 
able impUcation,  that  by  daughters  are  meant,  not  merely  the  daughters  of 
the  party  availing  himself^  or  herself  of  the  power,  but  all  heirs  female.  I 
hold  the  pursuer's  construction,  therefore,  to  be  inadmissible. 

LoBD  MuBBAT.  It  is  BO  doubt  possible  to  construe  this  clause,  so  as  that 
a  younger  daughter  in  preference  to  an  elder  daughter,  shall  not  be  held  to 
mean  a  younger  or  an  elder  daughter  of  Captain  John  Eelso,  and  the  other 
descendants  of  his  body,  but  a  sister,  an  aunt,  or  a  cousin.  But  that  is  not 
tbe  plain  and  obvious  construction  of  tbe  terms  used,  but  somewhat  forced. 
The  clause  provides  that  it  shall  come  to  use  so  often  as  tbe  apparent  or 
presumptive  heirs  are  females.  I  doubt  whether  the  term  apparent  or  pre- 
sumptivt  hmr  can  apply  to  any  female  but  an  immediate  daughter.  The  alter- 
ation allowed  is  to  settle  tbe  estate  on  a  younger  daughter  in  preference  to 
an  elder.  If  the  question  is  put,  whose  daughters  are  they  who  are  to  be 
preferred  or  postponed  !  the  obvious  answer  seems  to  be,  the  daughter  of  the 
person  making  tbe  settlement.  It  is  a  very  extraordinary  power.  It  is  a 
deviation  from  the  line  of  descent  established  by  tbe  entail,  which  must  be 
considered  as  tbe  leading  object  of  the  deed.  Such  deviation  ought  not  there- 
fore to  be  extended,  but  on  the  contrary  strictly  construed.  I  hold  that  the 
succession  could  not  be  altered,  unless  where  tbe  daughters  of  tbe  person  mak- 
ing the  alteration  were  tbe  persons  to  be  aifected  by  it. 

LoBD  Wood.  I  cannot  adopt  the  pursuer's  view  of  the  clause  conferring 
tbe  power.  If  the  latter  part  of  that  clause  were  expressed  in  words  which 
had  a  definite  and  positive  meaning,  it  maybe  tbat  tbat  meaning  is  not  to  be  dis- 
regarded, and  tbat  the  prior  and  introductory  portion  ought  to  have  no  influence 
in  fixing  the  extent  of  the  power  conferred.  But  I  apprehend,  that  in  judging 
whether  the  meaning  of  the  latter  portion  is  clear  and  unambiguous,  and  not 
admitting  of  construction,  or  whether  on  the  contrary,  it  is  doubtful,  and  fairly 
admitting  of  construction,  the  whole  clause  is  to  be  looked  to,  and  that,  if  the 
latter  portion  of  it  appears  doubtful,  the  import  and  extent  of  the  power  may 
be  legitimately  determined  by  a  reasonable  construction  of  the  clause  in  all 
its  parts,  and  according  to  the  testator's  intention  as  thence,  which  is  from 
the  words  used,  fairly  and  legally  and  not  conjecturally  deduced  or  inferred. 
Now,  the  occasion  on  which  the  power  of  altering  tbe  order  of  succession  is 
given  to  Captain  John  Kelso  and  the  descendants  of  his  body  is  set  out  in 
express  terms  to  be  *'  so  often  as  their  apparent  or  presumptive  heirs  are 
fetnaUs.**  The  privileged  heirs  are  then  to  have  the  right  to  exercise  the 
power,  to  which  these  words  are  introductory,  of  altering  the  order  of  suc- 
cession. Certainly  in  this  part  of  the  context  there  is  no  indication  that  it 
was  only  when  the  apparent  or  presumptive  heirs-female  stood  in  a  particular 
relationship  to  the  heir  in  possession  that  the  power  was  to  apply.     If  so 
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limited  a  power  had  been  contemplated,  I  cannot  think  such  introdactorj  June  28. 1853, 
words  would  have  been  used.  They  point  at  the  very  reverse,  and  are  appro-  ^■'v^ 
priate  to  it.  But  it  may  be  that,  by  what  follows,  the  power  has  been  defined  J^artin  v. 
in  such  clear  and  unequivocal  words,  that  they  can  receive  no  other  meaning 
than  that  attached  to  them  by  the  pursuer.  But  this,  as  it  strikes  me,  is  not 
the  state  of  the  case.  It  is  true  that  the  word  daughters  is  used  as  designative 
of  the  parties  among  whom,  or  to  the  entire  exclusion  of  whom,  the  power  of 
preference  and  of  altering  the  destination  may  be  exercised.  But  I  do  not 
see  why,  on  this  account,  and  having  regard  to  the  connection  in  which  the 
term  daughters  is  employed,  that  power  can  only  be  competently  exer- 
cised when  the  apparent  or  presumptive  heirs  are  the  daughters  of  the  party 
exercising  it  There  is  nothing  in  the  term  daughters,  as  used,  which  neces- 
sarily imports  that  they  shall  be  daughters  of  the  heir  by  whom  the  power  is 
to  be  exercised.  It  has  no  such  inflexible  meaning.  It  may  also  without 
any  straining  of  construction  mean  daughters  of  other  parties,  and  thus  leave 
this  power  to  be  exercised  by  the  privileged  heir,  if  his  apparent  or  presump- 
tive heirs  are  females,  though  they  may  not  be  his  own  daughters.  The 
clause  does  not  say  that  Captain  John  and  the  descendants  of  his  body  may 
so  far  alter  the  destination  as  to  setde  the  estate  upon  his  or  their  younger 
daughters  in  preference  to  an  elder  daughter.  What  is  said  is,  they  may  so 
far  alter  the  succession  as  to  settle  the  estate  on  a  younger  daughter  in  pre- 
ference to  an  elder — a  form  of  expression  which,  instead  of  fixing  the  mean- 
ing of  the  word  daughters  to  be  daughters  of  the  heir  exercising  the  power, 
and  thereby  confining  it  to  heirs  having  daughters,  appears  to  shew  that  it 
has  a  much  wider  range,  and  enables  the  power  to  be  exercised  in  consistency 
with  the  introductory  part  of  the  clause.  I  would  &rther  remark,  that  if  the 
words  in  the  latter  part  of  the  clause  are  not  absolute  in  their  meaning,  then, 
but  then  only,  it  does  not  seem  to  me  to  be  irrelevant  or  immaterial  in  con- 
sidering and  endeavouring  to  ascertain  what  the  meaning  is — that  it  cannot 
be  disputed  that  by  the  exercise  of  the  power  the  succession  of  females  other 
than  the  daughters  of  the  heir  using  the  power,  may  be  afiected ;  for  it  is  un- 
doubted, that  the  privileged  heir,  if  he  has  daughters,  and  chctose  to  pass  them 
all  over,  is  at  liberty  to  pass  over  all  the  other  heirs-female  in  the  destination, 
and  to  settle  the  estate  on  the  presumptive  heirs-male  of  the  body  of  Captain 
John  Kelso.  This  would  seem  to  confirm  the  defender's  construction.  Upon 
these  grounds  my  opinion  (but  I  cannot  say  my  confident  opinion)  is,  Uiat 
William  Kelso's  deed  in  1837  was  a  valid  exercise  of  the  power. 

LoBD  JusncB-CiJSRK.  I  have  seldom  been  under  greater  difficulty.  I 
concur  generally  with  Lord  Murray ;  and  yet  it  is  possible  that  heirs-female 
may  denote  parties  not  being  daughters  of  the  heir  exercising  the  power. 
Were  I  sitting  alone,  I  would  hold  that  that  term  could  only  mean  the 
daughters  of  such  heir.  But  as  the  other  is  a  possible  construction,  I  cannot 
get  rid  of  a  feeling  that  I  could  not  wish  the  lady  to  lose  the  estate  owing  to 
a  difficulty  started  by  myself  but  not  participated  in  by  two  of  your  Lordships. 
I  do  not  difier  in  result,  but  I  withhold  the  concurrence  of  satisfaction  with 
the  judgment  about  to  be  pronounced. 

The  Court  "  Sustain  the  first  plea  in  law  for  the  defender.'* 

Jo/m  Martin,  W.S.,  Pursuer's  Agent. 

Hunter f  Blair,  §c  Cowan,  W.S.,  Defender's  Agents.  (J.  M.  M.) 
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No.  234.  NORTH  BRITISH  BANK  v.  AYRSHIRE  IRON  COMPANY. 

BiU  of  Exdumge'^ObUgation^—In  rem  venom, — Circumstances  in  'which  the, general  rale 
of  Uw  was  applied,  that  a  party  who  discounts  a  bill  and  receives  the  proceeds  does  not 
become  liable  to  the  discounter  unless  his  name  appears  exfude  of  the  bill — OBsoDed,  that 
to  impose  such  liability  a  rery  clear  and  special  case  must  be  made  out. 

Ist  DiYision.  This  was  an  action  at  the  instance  of  the  North  British  Bank  against  the 
June29. 1858.  Ayrshire  Iron  Company,  and  Alexander  Alison,  and  John  Hamilton,  and 
^•"^Y^^  others,  partners  thereof,  for  payment  of  £5000,  doe  on  a  bill  for  which  it 
N.  Brit.  Bank^ag  allesed  the  iron  company  was  liable.  The  bill  was  dated  31st  August 
Iron  Co.  1847.  It  was  drawn  at  four  months  by  Alison  upon,  and  accepted  by 
Hamilton,  payable  at  Jones,  Loyd,  &  Co.  London. 

Prior  to  February  1847,  a  company  carried  on  business  in  Glasgow  and 
Ayrshire,  under  the  name  of  the  Blair  Iron  Company.  Of  this  company 
Alison  purchased  half  the  stock,  and  became  sole  manager.  Hamilton  pur- 
chased certain  shares  in  it  from  Alison,  and  granted  bills  for  the  price.  In 
February  1847  a  new  company  was  established  under  the  name  of  the  Ayr- 
shire Iron  Company.  It  consisted  of  numerous  shareholders,  and  was  man- 
aged by  ^ye  directors.  Both  Alison  and  Hamilton  were  directors,  and  Alison 
was  also  manager.  The  bill  in  question  was  one  of  a  series  of  £5000  bills 
granted  by  Hamilton  to  Alison,  in  reference  to  their  private  transactions  prior 
to  February  1847*  It  was  drawn  by  Alison,  and  accepted  by  Hamilton,  as 
individuals.  In  these  circumstances  it  was  taken  by  Alison  to  the  pursuers, 
the  North  British  Bank,  to  be  discounted.  The  names  of  the  defenders,  the 
Ayrshire  Iron  Company,  were  not  upon  it  in  any  form.  The  pursuers  dis- 
counted it,  giving  the  amount  in  the  shape  of  an  order  for  £4790:11:1 
in  favour  of  the  Ayrshire  Iron  Company,  upon  the  Union  Bank  of  London. 
Alison  was  at  this  time  largely  indebted  to  the  Ayrshire  Iron  Company;  and 
one  of  the  series  of  £5000  bills  had  been  previously  handed  over  by  him  in 
June  to  the  company,  to  account  of  the  debt  due  by  him  to  them.  This  order 
on  the  Union  Bank  was  indorsed  by  Alison  and  Hamilton,  as  directors  of  the 
Ayrshire  Iron  Cpmpany.  It  was  discounted  by  the  Western  Bank  of  Scot- 
land on  1st  September,  and  the  proceeds,  minus  £40 : 9  :  4  of  discount,  were 
Admittedly  paid  to  the  Ayrshire  Iron  Company.  In  the  company's  books, 
Alison  was  of  date  30th  June  credited  with  the  full  amount  of  the  bill  for 
£5000,  and  of  date  Ist  September,  an  entry  bears,  <'  To  bills  receivable.  For 
J.  Hamilton's  bill,  £5000."  Alison  was  sequestrated  in  December  1847. 
Hamilton  became  bankrupt  about  the  same  period.  Tlie  Ayrshire  Iron  Com- 
pany sustained  very  heavy  losses,  and  was  dissolved  in  May  1848.  The  bill 
was  not  retired  when  it  fell  due  on  Sd  January  1848 ;  and  the  pursuers  now 
contended  that  the  parties  subscribing  the  bill  not  having  retired  it,  the  defend- 
ers, the  iron  company,  were  liable  for  the  amount.  In  defence,  the  iron  com- 
pany pleaded  non-liability,  on  the  ground  that  they  were  not  parties  to  the 
bill :  ITiat  the  draft  taken  payable  to  their  order  was  received  by  them  in  pay- 
ment of  a  debt  due  to  them  by  Alison,  and  could  not  found  a  claim  against 
them. 

The  Lord  Ordinary  (VTood),  "  assoilzies  the  defenders/'  with  expenses. 
The  pursuers  reclaimed,  for  whom — 
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Penne^y  and  the  Dean  of  Faculty,    The  qaestioti  is,  was  this  hill  discounted  june  29. 1853. 
bj  or  on  behalf  of  the  defenders  T  That  it  was  so  is  evident  from  the  books      "^--v^^ 
of  the  defenders  themselves.    On  1st  September  Alison  is  credited  in  the  N.  Brit.  Bank 
ledger  of  the  Ayrshire  Iron  Company  with  the  full  amount  of  the  bill ;  but  J^^^^^"® 
in  order  to  get  possession  of  the  draft  on  London,  the  company  had  to  pay 
£46 : 9 : 4  of  discount — and  again  that  draft  was  for  £4790 :  11 : 1  only — 
being  minus  £209  :  8 :  11  of  discount  on  the  original  amount  of  £5000  with 
which  Alison  is  credited.    In  this  way  the  company  truly  paid  £255  :  18 :  3 
of  discount  on  the  whole  transaction.    The  books  kept  by  the  defenders  are 
good  evidence  against  them ;  and  the  bill  being  entered  on  the  debit  side  of 
these  books,  and  the  defenders  having  paid  the  discount  which  brought  the 
biU  into  their  possession,  it  cannot  be  maintained  by  them  that  the  bill  was 
not  their  property ;  and  therefore  they  are  liable  for  the  amount  of  the  bill  as 
concluded  for ;  British  Linen  Co.  v.  TAomsoti,  27th  Jan.  1853. 

T.  Mackemte^  and  Neaves^  for  the  respondents.  The  bill  is  entered  in  the 
books  of  the  company  on  1st  September ;  but  by  that  time  it  had  been  in- 
dorsed away  to  the  North  British  Bank.  It  was  presented  by  Alison  as  an 
individual,  and  discounted  on  the  faith  of  the  names  which  appeared  on  it 
The  bank  were  in  truth  purchasers  of  the  bUl,  and  cannot  now  have  recourse 
against  the  Ayrshire  iron  Company,  who,  ex  fade  of  the  bill,  have  no  con- 
nection with  it,  and  that  even  upon  the  assumption  that  at  the  date  of  the 
discount  the  bill  was  their  property,  and  that  the  proceeds  were  received  and 
applied  by  them ;  Thomson  on  Bills,  p.  279  ;  Bayley  on  Bills,  sixth  edition, 
p.  374 ;  Bank  of  England  v.  Newman^  3d  May  1699,  Baymond's  Reports, 
p.  422 ;  Fydell  v.  Clark,  27th  Feb.  1796,  1  Espinasse's  Reports,  p.  446 ; 
Kkby  V.  Toddj  27th  Nov.  1819,  1  Buck's  Reports,  p.  515 ;  Emly  v.  Lye, 
1812,  15  East.  6 ;  Wood  ^  Co.  v.  Telford,  House  of  Lords,  26th  May  1824, 
2  S.  Ap.  Cases,  p.  219. 

The  Lord  President.  The  names  of  the  parties  by  whom  the  bill  is  made 
and  indorsed  do  not  appear  ex  fade  of  the  bill  in  any  official  capacity,  or  so  as 
to  bind  the  Ayrshire  Iron  Company  by  force  of  the  bill  itself.  The  liability 
of  the  defenders  therefore  must  be  deduced  from  something  other  than  the 
obligation  undertaken  by  the  bill.  There  may  be  such  an  obligation ;  but, 
where  a  claim  is  made  by  a  banker  who  has  discounted  a  bill  upon  a 
party  whose  name  does  not  appear  on  it,  he  must  make  out  a  very  special 
and  clear  case  before  he  can  impose  liability  on  such  a  party ;  and  the  ques- 
tion here  is,  whether  the  circumstances  stated  are  such  as  to  make  out  that 
claim  satisfactorily?  What  are  the  circumstances  here!  The  pursuers  say 
this  bill  was  the  property  of  the  defenders,  because  discounted  by  them, 
and  for  their  behoof  and  benefit — that  the  proceeds  were  applied  to  their  pur- 
poses— and  that  on  these  grounds  the  claim  is  raised.  Now,  some  of  these 
elements  are  scarcely  made  out  as  existing  in  this  case.  I  do  not  know  what 
the  pursuers  mean  exactly  by  saying  that  the  bill  was  *'  discounted  by."  That 
is  put  in  a  sort  of  alternative  way  in  their  plea  in  law,  as  being  for  the  benefit 
of  the  defenders  and  on  their  cognizance.  Then  it  is  said  that  an  order  on 
London  in  their  favour  was  obtained.  But  Alison  discounted  the  bill  for  his 
own  behoof,  and  he  being  a  debtor  of  the  Ayrshire  Iron  Company,  gets  an 
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June  29. 1853.  order  on  London  in  fisivour  of  the  Ayrshire  Iron  Company — thus  getting  an 
s^Y^-^      order  in  the  way  in  which  he  chooses  to  pay  his  own  deht— that  is,  just  hand- 
N.  Brit.  Bank  iog  th6  money  to  them  in  the  way  he  likes  hest.    The  view  I  take  of  the 
Iron^Co.  ^^^^  ^  ^^^^)  ^^^^  ^^  pursuers  discounted  this  hill  in  the  course  of  businessy 

and  it  does  not  appear  and  is  not  alleged  that  they  discounted  this  bill  on  the 
faith  of  anything  but  what  is  on  the  faoe  of  the  bill.  Now»  what  is  on  the 
bill  is  the  names  of  Alison  and  Hamilton  as  individuals,  not  as  partners  of  the 
firm.  In  this  way  I  am  inclined  to  regard  the  discounter  as  substantially  the 
purchaser  of  the  bill.  I  do  not  think  the  presumption  is  that  a  party  who 
gives  in  a  bill  without  his  name  remains  liable  for  it.  It  is  the  other  way, 
and  it  would  require  a  very  strong  case  to  fix  the  liability  on  him.  That 
he  got  the  money  is  of  no  consequence.  The  presumption  is  that  he  got 
the  money  for  his  own  use — ^that  he  gave  the  bill  to  the  bank  as  a 
matter  of  purchase  by  them  in  reference  to  what  appears  on  the  bill. 
Thereforei  looking  at  it  in  this  way,  that  the  proper  mode  of  binding  the 
party  to  such  a  bill  as  this  is  to  have  his  name  on  the  bill,  and  that  when 
that  is  not  taken,  the  presumption  is  that  he  was  not  bound,  but  that  the  other 
parties  whose  names  are  on  the  bill  are  bound  by  it ;  in  that  view,  I  do  not 
think  that  the  circumstances  founded  on  here  overcome  the  presumption 
and  impose  any  liability  at  all.  The  only  case  that  has  been  cited  against 
this  one  is  the  case  of  the  British  Linen  Company.  I  do  not  think  that  case 
takes  it  out  of  the  rule,  nor  that  the  circumstances  are  sufficient  to  take  this 
case  out  of  the  principle  that  the  parties'  names  should  be  on  the  lull,  and,  if 
not,  that  it  is  not  to  be  implied  that  liability  attaches. 

LoBD  IvoBT.  I  concur.  The  very  simple  ground  on  which  I  go,  is,  that 
so  far  as  the  defenders  are  concerned,  they  have,  ex  fade  of  the  bill,  no  con- 
nection with  it  at  all.  The  drawer  and  indorser  both  appear  on  the  bill  in  their 
individual  character ;  and  I  see  nothing  extraneous  to  the  bill  which  brings 
the  company  in  contact  with  the  bank  at  all.  There  is  no  transaction  or 
contract  to  bind  them ;  and  on  these  two  grounds,  I  think  there  b  no  action 
on  the  bill  or  on  contract. 

Lord  Fullerton.  I  think  the  case  is  attended  with  some  difficulty ;  at 
the  same  time,  I  am  not  prepared  to  dissent  from  the  opinions  expressed.  But 
I  think  the  case  is  one  of  the  narrowest.  The  bill  arose  out  of  a  private 
transaction  no  doubt;  but  Alison's  purpose  in  going  to  the  bank  with  the 
bill  evidently  was  to  get  money  for  the  Ayrshire  Iron  Company.  He  was 
the  manager  of  the  company,  and  if  Alison's  name  had  been  on  it  as  mana- 
ger it  would  have  been  quite  clear.  He  got  the  money  for  behoof  of  the 
company  in  a  way  which  shewed  that  the  bill  was  the  property  of  the  com- 
pany. It  is  coming  as  near  to  that  as  can  well  be  conceived,  but  I  cannot  say 
that  it  is  quite  conclusive.  I  think  there  is  a  distinction  between  this  case 
and  the  British  Linen  Company's  case,  but  it  is  not  free  from  difficulty. 

Lord  Robertson.  I  think  the  interlocutor  of  the  Lord  Ordinary  well 
founded.  Plainly  in  form,  Alison  and  Hamilton  stand  on  this  bill  as  drawer 
and  acceptor  in  their  individual  capacity  only,  and  in  the  same  capacity  Alison 
indorses  it.  The  question  is,  whether  the  receipt  of  the  proceeds  of  the  bill  can 
make  them  liable  as  parties  to  that  bill  ?  There  can  be  no  doubt  of  the  genenil 
rule  that  the  mere  destination  of  the  money  obtained  on  discounting  a  bill,  or 
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the  receipt  of  that  money,  does  not  make  the  party  receiTing  it  liaUe  to  the  dis- Joae  29. 1858; 
counter,  and  that  in  such  case  action  can  only  lie  against  the  parties  appear- j^  BriMBank 
ing  on  the  face  of  the  instrument.    There  may  be  excepdons  to  this  rule  inv.  Ajrahire 
extreme  cases — such  as  that  of  Murray  and  IPOregor  v.  Campbell^  6  Shaw,^^^  ^' 
p.  147,  and  the  more  recent  case  of  the  British  Linen  Co.  v.  Alexander,  14th 
January  1858.    The  present  case,  however,  is  by  no  means  the  same  with 
either  of  these.    It  falls,  I  humbly  think,  under  the  general  principle,  of  which 
so  strong  an  example  was  given  in  the  reversal  of  the  judgment  of  this  Court 
in  the  case  of  Hood  v.  Telfird,  26th  May  1824,  Shaw's  Bep.,  ▼•  1,  p.  219. 
It  was  the  duty  of  the  bank,  if  they  intended  to  hold  as  liable  both  the  com- 
pany, in  whose  favour  they  granted  the  order  on  London,  and  the  individuals, 
on  the  fiuth  of  whose  names  they  gave  that  order,  to  have  put  the  transaction 
in  a  form  to  insure  that  liability.    But  they  have  not  done  so,  and  in  such  a 
case  as  the  present  I  see  no  ground  for  going  out  of  the  ordinary  and  salutary 
rule,  or  for  holding  that  the  parties  by  whom  the  instrument  was  made  were 
not  the  true  and  sole  parties  to  that  instrument. 

The  CouBT  ''  adhere,''  with  additional  expenses. 

Alexander  Hamilton^  W.S.,  Pursuers'  Agent 

Gtbeon-Craig,  DaLM,  j*  Brodie^  W.8.,  Defenden*  Agents.        (J.  S.  M.) 


BAEONESS  SEMPILL  v.  ALISON,  &a,  (Austin's  Tbustebs),  No.  235. 

AND  O'REILLY. 

Thut'DiBpotition  and  Bdative  Instmctiona'^Constnictum — ^bstiiuiion — Fee  and  Idferent 
— Suoeesnon. — ^A  testatrix  conreyed  her  whole  estates  to  trustees,  to  make  orer,  or  to  hold 
and  apply,  the  residae  thereof  in  terms  of  any  letters  of  instmctioxis  she  might  leave.  By 
one  letter  of  instmctions,  she  directed  them  to  pay  and  make  oyer  the  residae  to  A.,  and 
his  heirs  and  assignees ;  and  constituted  A.  her  residuaiy  legatee.  By  a  posterior  letter, 
on  the  narratiye  that  the  said  A  had  no  longer  any  prospect  of  children,  she  ^  deponed  and 
bequeathed"  B.  to  be  *'  the  successor"  of  the  said  A.  in  the  said  residue : — Beld,  that  under 
these  writings,  A.  was  constituted  unlimited  fiar  of  the  residue,  having  ftdl  power  of  dis- 
posal, but  with  a  simple  substitution  in  farour  of  B.,  in  the  eyent  of  that  power  of  disposal 
not  being  exercised.  Trustees,  accordingly,  ordained  to  make  orer  the  residue  to  "A  and 
his  assignees ;  whom  fiuling,  to  B.  and  his  heirs  and  assignees." 

Miss  CoDins  Austin  died  on  13th  June  1852,  leaving  tnist-disposition  and  2d  DivisieB. 
settlement,  dated  5th  April  1845,  whereby  she  conveyed  her  whole  property,  June  80. 1853. 
heritable  and  moveable,  to  the  defenders  in  trust,  for  the  purpose  that,  after      "^^r^ 
pavineher  debts  and  legacies,  thev  '*  shall  make  over  or  convey  the  firee^pP^^* 
rnddneaodmnainder  of  m7  estate  <u>d  effects,  to  <uid  in  favoor  of  sach  per-^"^^'' 
son  or  persons,  or  shall  hold,  apply,  and  employ  the  same  to  and  for  such  uses 
and  purposes  as  I  have  directed  and  appointed,  or  shall  hereafter  direct  and 
appoint  by  any  writing  under  my  hand,  at  whatever  time  the  same  may  be 
executed  by  me,  eiiamsi  in  articulo  mortis  ;  which  shall  be  valid  and  effectual, 
if  written  and  signed  by  me  as  aforesaid,  though  deficient  in  the  usual  legal 
formalities.''     The  truster  left  several  papers  of  directions  for  her  trustees : 
Of  these  the  earliest,  dated  in  September  1840,  bore,  "  I  direct  and  appoint 
my  trustees  and  executors    ...     to  pay  and  make  over  the  whole  residue 
of  my  estate  and  effects,  heritable  and  moveable,  after  deduction  of  my  debts, 
legecys,  and  anveties,  &c.,  to  my  dear  cousin,  the  Eight  Honourable  Lady 
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June  30. 1858.  Sempill,  and  her  heirs,  and  assenees,  who  I  hereby  appoint  to  be  mey  sole  re- 
^'"^y^      siderey  legitee ;  and  preserve  full  power  to  myself  to  alter  or  revoke  these 

AHson  &C.  legecys  and  anveties,  in  whole  or  in  part,  at  any  time  of  my  life,  and  even  on 
deathbed/'  The  second  writing  was  as  follows : — BeUwoodj  22d  of  Jitfy 
1841  years : — Codicil  to  my  last  will  or  settlement.  Ab  there  is  no  prospect 
now  of  my  dear  cousen,  the  Right  Honble  Lady  Sempill,  having  a  child,  I  de- 
pone and  bequeath  as  her  successor,  my  grandniece  Collins  S.  O'Reilly, 
youngest  daughter  of  the  late  William  P.  O'Reilly,  surgeon  in  the  56th,  and 
other  regements,  to  succeed  the  said  Right  Hon.  Lady  Sempill  in  all  my  landed 
property,  plate,  furniture,  &c.  Always  to  be  understood,  with  the  burden  of 
all  my  anwtyes,  also  legecys,  if  not  already  paid,  and  debts  I  may  be  due." 
In  May  1846,  Miss  Austin  executed  a  third  writing — titled  '^Second  Codicil" 
— ^as  follows : — "  I,  in  virtue  of  the  foresaid  reserved  powers  in  my  trust-deed, 
do  hereby  recall  or  revoke  from  the  Right  Honble  Baroness  Sempill,  that  part 
of  my  landed  property,  my  house  in  Edinburgh,  situated  in  15  Manor  Place, 
with  all  the  furniture,  bed  and  table  linen,  and  one  half  of  my  silver  plate ; 
and  I  do  hereby  bequeath  the  same  property  to  my  grandniece,  Collins  S. 
O'Reilly,  always  to  be  understood  with  the  bed  and  table  linen,  and  one-half 
of  my  silver  plate." 

In  the  present  case,  the  construction  of  these  various  deeds  came  before  the 
Court.  It  was  an  action  at  the  instance  of  Baroness  Sempill  against  Miss 
C.  Austin's  trustees,  and  it  also  called  Miss  Collins  S.  O'Reilly  as  a  defender. 
It  concluded — 1.  To  have  it  declared  that  the  pursuer,  under  the  above 
deeds,  ^'  has  a  good  and  undoubted  right  of  fee  and  property  in  the  whole  re- 
sidue of  the  estate  and  effects,  heritable  and  moveable,  of  the  deceased  Miss 
Austin,"  with  exception  of  the  house  in  Manor  Place,  and  furniture,  &c. ;  and 
^'  has  good  and  undoubted  right  to  dispone,  convey,  and  dispose  of  the  said 
whole  residue,  as  she  may  think  proper,  either  onerously  or  gratuitously." 
2.  That  the  trustees,  should  hold  count  and  reckoning  for  the  said  residue, 
and  denude  thereof,  and  ^^  pay,  and  make  over  the  same  to  the  pursuer,  or  her 
assignees,  whom  failing,  to  and  in  favour  of  the  defender,  the  said  Miss  ColKns 
S.  O'Reilly,  and  her  heirs  and  assignees ;"  and  grant  all  necessary  deeds  and 
conveyances,  &c.,  &c. 

These  conclusions  were  resisted  both  by  the  trustees  and  by  Miss  O'Reilly, 
both  parties  maintaining  the  same  line  of  defence.  That,  according  to  the  sound 
construction  of  Miss  Austin's  settlements,  the  trustees  were  boimd  and  en* 
titled  to  hold  the  residue  for  behoof  of  the  pursuer,  and  of  Miss  O'Reilly  suc- 
cessively, and  so  as  Miss  O'Reilly's  right  of  succession,  in  the  event  of  her  sur- 
viving Lady  Sempill,  might  be  secured  against  all  her  ladyship's  acts  and 
deeds,  whether  onerous  or  gratuitous. 

The  Lord  Ordinary  (Rutherfurd),  "  Repels  the  defences  for  all  the  defenders, 
and  finds,  decerns,  and  declares  in  terms  of  the  conclusions  of  the  libel ;  Finds 
the  defenders  severally  liable  in  expenses:  Finds  that  the  defenders,  the 
trustees,  are  not  entitled  to  charge  against  the  residue  of  the  estate,*  either 

*  His  Lordship  refused  to  allow  the  trustees  to  chai'ge  their  expenses  against 
the  trust-estate,  on  the  ground  that  they  had  made  up  a  separate  record,  instead  of 
adopting  that  of  Miss  O'Reilly,  who  maintained  in  substance  the  same  pleas,  and 
founded  upon  the  same  facts  with  them. 
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the  expenses  incurred  by  them  in  the  action,  or  the  expenses  in  which  theyjnne  80. 1853. 
«re  found  liable/'  &c,  ^-^v^^ 

Both  parties  reclaimed.  Sempill  v. 

Alison,  &c 
Mark  Napier^  was  for  the  trustees;  E.   Oordom,  and  Neaves,  for  Miss 

O'Reilly. 

H,  Robertson^  and  Dean  of  Faculty^  contra. 

The  Lord  Justice-Glebk  was  against  the  interlocutor.  He  observed : — 
^'  The  meaning  and  effect  of  the  first  paper  of  instructions  of  1840  are 
indisputable.  Lady  Sempill  was  to  take  an  absolute  right  of  property  in 
the  whole  residue  of  the  estate,  and  fsdling  her,  by  predecease  before  the 
testator,  her  heirs  and  assignees.  K  she  survived  the  testator,  the  estate 
vested  in  her  in  fee-simple.  But  in  about  a  year  after,  the  lady  makes 
another  appointment — ^22d  July  1841 — ^in  terms  of  her  own  selection,  for 
which  no  form  had  been  given  to  her,  and  expressing  the  purpose  she  had  in 
view  ill  her  own  language.  It  was  made  to  meet  the  case  of  Lady  Sempill 
having  no  children — a  very  important  state  of  facts,  in  her  opinion,  with  re- 
ference to  the  extent  of  the  benefit  which  Lady  Sempill  should  receive,  and 
very  important  in  reference  to  any  other  direction  she  might  make  as  to  the 
disposal  of  the  residue.  The  first  observation  which  strikes  me  as  material  is, 
that  we  are  not  here  called  on  to  balance  between  two  clauses  in  the  same 
deed,  and  to  allot  to  each  their  appropriate  meaning.  Li  such  a  case,  I  have 
more  than  once  stated  my  opinion  to  be,  that  if  in  the  first  clause  there  is,  ac- 
cording to  the  legal  meaning  of  the  terms  employed,  a  distinct  benefit  and 
right  conferred  on  the  primary  beneficiary  favoured,  that  right  and  interest  is 
not  to  be  limited  by  any  after  clause  of  disposal  from  implication,  but  only  by 
the  most  express  words,  making  of  necessity  the  latter  clause  a  condition  of 
the  former,  and  that  the  two  clauses  are  to  be  so  taken  as  to  stand  together 
for  different  states  of  the  facts : — That  is  to  say,  that  the  second  is  to  be  taken 
in  the  general  case  as  a  clause  of  appointment  and  disposal  to  take  effect  on 
failure  before  the  testator  of  the  first  party  favoured,  or  on  any  other  definite 
event  stated  in  the  deed.  Thus  the  second  clause  takes  fuU  effect  in  the  case 
provided  for,  without  altering  or  affecting  the  interests  conveyed  by  the  first 
clause.  But  we  have  here  two  separate  writings  made  at  different  periods, 
and  the  later  one  made  in  respect  of  a  state  of  facts,  which  the  testator  thought 
had  become  certain  since  the  date  of  the  first.  So  there  is  here  no  room  for  the 
presumption,  or  rule  of  construction  which  I  have  just  stated.  The  question 
arises  on  a  distinct  subsequent  writing — a  later  direction  of  the  testator's  will, 
and  in  which  alteration  may  naturally  occur.  Inconsistency  between  two 
clauses  in  the  same  deed  we  have  not  to  consider.  Now  a  change  the  testator 
intended  to  make  by  this  late  writing ;  that  is  beyond  doubt  It  was  to  be 
an  alteration  in  the  estate  and  interest  given  to  the  party  favoured  by  the  first 
writing.  The  respondent.  Lady  Sempill,  avoided  as  much  as  possible  any 
direct  definition  of  the  interest  intended  to  be  conveyed  by  the  later  writing 
to  Miss  O'Keilly.  She  admitted,  however,  that  it  applies  to,  and  takes  effect 
in  the  case  of  Lady  SempilVs  survivance,  and  was  intended  for  that  case ; 
though,  of  course,  if  Lady  Sempill  had  predeceased,  it  would  a  fortiori  apply. 
Yet  her  plea  directly  and  substantially  denies  all  effect  whatever  to  this  later 
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Jane  30. 1353.  appointment.  She  pleads  that  she  is  fiar,  just  as  absolutely  as  if  this  paper 
^^p^""^      had  not  been  executed.     Such  a  construction  I  cannot  reconcile  with  any  view 

AjSon  &c  which  can  reasonably  be  taken  of  the  purpose  of  this  writing,  or  with  a  fair, 
plain,  common-sense  execution  of  the  purpose  which  it  is  the  duty  of  the  Court 
to  carry  into  effect.  What  is  that  declared  purpose  ?  It  is  rested  on  the  be- 
lief in  the  mind  of  the  testatrix,  that  Lady  Sempill  has  no  prospect  now  of 
having  a  child.  That  was  a  change  in  the  state  of  facts  very  naturally  affect- 
ing the  view  of  the  testatrix  as  to  the  extent  of  the  right  and  interest  to  be 
given  to  Lady  SempiU.  Accordingly,  she  dispones  and  bequeaths  Hfias 
O'Beilly,  as  Lady  Sempill's  successor,  "to  succeed  Lady  Sempill."  Well, 
then,  is  she  not  to  succeed  ?  "  Yes,  says  Lady  Sempill ;  but  only  if  I  choose  to 
allow  her."  Now,  I  construe  the  testatrix's  appointment  to  mean^  not  what 
Lady  Sempill  is  willing  to  allow,  but  what  the  testatrix  had  the  power  to 
direct  and  did  direct.  And  if^  in  a  writing  not  restricted  by  the  fixed  mean- 
ing of  any  technical  terms,  she  has  directed,  by  an  appointment  to  her  trus- 
tees, that  her  grandniece  is  to  succeed  Lady  SempiU,  I  hold  that  the  Court  is 
to  secure  that  result,  and  not  to  leave  it  to  the  will  of  Lady  SempiU.  I  hold 
that  the  direction,  being  the  wiU  and  pleasure  of  the  testatrix,  is  to  be  carried 
into  effect  and  secured.  Now,  nothing  is  so  easy,  for  the  whole  estate  is  given 
to  trustees,  to  apply  and  hold  for  the  purposes  she  may  appoint  or  has 
appointed  When  a  truster,  on  the  express  statement  that  the  party  she 
meant  at  first  to  favour  is  not  likely  to  have  any  children,  declares  in  a  subee- 
quent  direction  to  trustees  that  another  relative  is  to  succeed  that  first-named 
party,  I  cannot  doubt  that  the  latter  direction  is  to  be  operative  and  effectual ; 
for  she  has  the  power  to  direct,  and  the  trustees  the  power  and  duty  to  fulfil 
that  direction.  The  less  technical,  the  more  inartificial  and  simple  the  terms 
employed  in  a  writing  by  the  party  himself,  the  less  embarassed  is  the  Court 
in  finding' that  the  purpose  of  the  testator  must  be  fully  secured  and  carried 
into  effect ;  although  the  terms,  if  they  had  occurred  in  a  formal  deed,  might 
not  have  been  stringent  enough  to  effectuate  the  testator's  object.  Various 
cases  of  this  kind  have  occurred  as  to  the  mode  of  carrying  into  effect  direc- 
tions as  to  an  entail  given  to  trustees,  the  terms  of  which  in  themselves,  in  a 
formal  deed  of  conveyance,  would  not  have  been  sufficient  to  make  a  valid  en- 
tail. The  present  is  a  declaration  of  the  truster's  intention,  clearly  obligatory 
on  the  trustees.  In  one  way  it  will  be  effectually  executed  ;  in  the  other  it 
wiU  not,  but  will  be  defeated  and  rendered  unavailing,  and  the  pretence  of  exe- 
cuting it  wiU  be  in  truth  a  mocking  of  the  testatrix.  To  that  result  I  cannot 
bring  my  mind.  If  the  term  ^^  succeed"  occurred  in  a  simple  destination  in  a 
direct  deed  of  conveyance,  of  course  it  would  not  restrain  the  right  of  the  first 
disponee.  But  there  cannot  be  a  greater  error  than  to  measure  the  effect  to 
be  given  to  a  truster's  directions  to  trustees,  who  are  to  fulfil  her  wiU  and 
appointmenty  by  the  constniction  which  might  be  put  on  a  particular  term  if 
it  occurred  in  a  technical  deed  of  direct  conveyance  to  A.,  and  to  B.  as  the 
successor  of  A.  To  succeed^  in  such  a  testamentary  writing  or  i^pointment  to 
be  executed  and  carried  into  effect  by  trustees,  appears  to  me  to  be  the 
broadest  term  a  truster  can  use,  in  order  to  secure  the  object  of  the  party  so 
called  taking  after  the  party  first  named.  It  relates  to  what  is  to  take  effect 
at  the  death  of  the  party  firet  named,  not  before.     There  is  an  appointment 
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on  the  bufitees,  that,  in  that  result,  Miss  O'Reilly  is  to  succeed  to  Lady  Sem-  June  80. 1858. 
pill  on  her  death.    Now,  how  is  the  party  to  succeed  in  execution  of  the      '•'^^^ 
trust?  Is  any  effect. really  given  to  the  appointment  by  the  trustees,  i^^?*^^^^' 
they  part  wiUi  the  funds  and  estate  by  a  deed  which  will  not  be  effectual 
on  the  death  of  A.  unless  A.  chooses.     That  is  a  mode  of  executing  a 
trust  of  which  I  know  no  example,  unless  the  terms  of  destination  are  spe- 
cifically given  in  the  trust-deed  as  the  mode  chosen  by  the  truster  for  carry- 
ing out  his  purpose,  a  case  with  which   the  argument  of  Lady  Sempill 
confounds  the  present.     It  is  on  the  death  of  Lady  Sempill  that  Miss  0/Reilly 
is  to  succeed.    That  is  an  appointment  on  the  trustees  as  much  as  the  first 
writing  in  favour  of  Lady  Sempill.     Then  that  result  is  to  be  executed  by  the 
trustees,  and  secured^  else  she  wiU  not  succeed.     The  purpose  is  to  be  carried 
out  by  the  trustees  and  the  Court.     It  may  be  done.     And  when  the  alterna- 
tive is,  whether  the  testator's  last  direction  is  to  be  secured  or  defeated,  I 
really  cannot  hesitate  as  to  the  conclusion." 

Lord  Cockbu&n  expressed  a  similar  opinion,  adding,  "  It  is  impossible  for 
me  to  believe  that  the  testatrix  made  her  second  writing  merely  in  order  to 
tell  Miss  O'Reilly,  whom  she  undoubtedly  meant  to  favour,  that  she  might 
take  whoUever  L<»dy  Sempill  might  give  her.  This  would  have  more  of  a 
joke  or  an  insult  in  it  than  of  a  bequest.  It  was  argued  that  the  codicil  of 
May  1846  shews,  that  when  the  testatrix  intended  to  revoke,  she  did  it  by 
direct  words.  I  see  no  force  in  this.  She  used  direct  words  there,  because 
she  was  recalling  a  disposition  both  of  the  fee  and  of  the  liferent  of  a  house. 
Not  meaning  to  revoke  the  liferent  here,  she  left  it,  but  declared  that,  after 
Lady  Sempill,  Miss  O'Reilly  should  succeed ;  which  I  hold  to  be  a  virtual 
revocation  of  the  fee.  It  was  also  argued,  that  Miss  O'Reilly  could  not  suc- 
ceed to  Lady  Sempill  if  her  ladyship  was  only  a  liferentrix,  but  that  her  suc- 
cession would  be  to  the  testcUrix,  There  is  nothing  in  this  hypercriticism. 
It  rests  on  a  formal  and  technical,  instead  of  the  obvious  and  practical,  mean- 
ing of  the  word  succeed.  In  this  writing  it  only  means  to  get  the  estate  after 
her.  On  the  whole,  I  cannot  obliterate  the  second  writing ;  which  I  think 
that  the  interlocutor  under  review  does.  I  hold  that  the  trustees  are  charged 
with  the  duty  of  protecting  the  interests  of  Miss  O'Reilly,  and  that  they  are 
bound  to  do  this  by  abstaining  from  giving  the  Lady  Sempill  the  estate  so 
absolutely  as  to  enable  her  to  defeat  the  arrangement  which  I  think  was  made 
by  the  testatrix  in  Miss  O'Reilly's  faviHir." 

Lords  Murray  and  Wood,  on  the  other  hand,  were  for  adhering ;  the 
latter  observed  : — ^^  In  the  codicil  of  1841  I  see  an  intention  distinctly  dis- 
closed, that  there  being  then  no  prospect  of  Lady  Sempill  having  a  child,  the 
estate  should  not  be  left  to  stand  without  any  farther  declaration  of  the  testa- 
tor's wishes  in  regard  to  the  succession  than  was  contained  in  the  codicil  of 
1840.  By  it  Lady  SempiU's  heirs  and  assignees  were  to  take ;  by  the  latter 
codicil  Miss  O'Reilly  is  to  take.  She  is  put  in  the  place  previously  occupied 
by  the  heirs  of  Lady  Sempill.  But  1  do  not  see  any  thing  in  the  terms  in 
which  this  is  done,  which  to  my  mind  is  sufficient  to  warrant  the  inference 
that  Lady  Sempill,  who  was  originally  the  party  most  highly  favoured  by  the 
testator,  was  to  be  deprived  of  the  right  of  fee  absolutely  given  to  her  by  the 
oodkil  of  1840,  and  that  if  Miss  O'Reilly  was  not  placed  wholly  before  Lady 
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Jane  30. 1853.  Sempill  to  her  entire  exclusion,  by  being  named  her  successor,  the  fee  was  to 
be  held  for  her,  and  that  thus,  if  not  first  in  time,  she  was  to  be  prior  and  pre- 


Sempill  V.       ferable  in  right.     I  think  that  what  was  done,  while  it  included  a  conditional 
'     *      institution  of  Miss  O'Reilly  if  Lady  Sempill  predeceased  the  testator,  was  to 
create  or  provide  a  substitution  in  her  favour,  if  Lady  Sempill  survived  the 
testator,  that  is,  not  abrogating  or  recalling  (and  confessedly  there  are  no 
express  words  to  that  effect)  the  direction  in  the  codicil  of  1840,  to  pay  and 
make  over  the  estate  to  Lady  Sempill ;  but  requiring  that  it  shall  be  made 
over  with  a  destination  or  substitution  in  favour  of  Miss  O'Reilly,  as  the  party 
successor  named  to  succeed  Lady  Sempill  therein.     I  admit  that,  taking  this 
to  be  the  result,  it  will  be  in  the  power  of  Lady  Sempill  to  defeat  or  evacuate 
the  substitution  or  right  of  Miss  O'Reilly,  either  onerously  or  gratuitously ; 
but  then,  what  I  desiderate  is,  any  ground  for  holding  that  the  nomination  of 
her  as  a  successor  to  Lady  Sempill,  as  made,  was  intended  to  secure  the  suc- 
cession to  Miss  O'Reilly  beyond  the  reach  of  disappointment.     Being  liable 
to  be  defeated,  the  benefit  conferred  is  no  doubt  precarious,  but  still,  ac- 
cordiug  to  the  views  of  testators,  that  is  considered  a  not  unimportant  benefit, 
and  frequently  has  that  issue  in  consequence  of  the  party  previously  favoured, 
from  respect  to  the  declared  wishes  of  the  testator,  not  exercising  the  power 
purposely  left  to  him.    Accordingly,  every  day's  experience  shews  that  this 
is  the  whole  amount  of  right  which  a  testator,  by  such  a  disposal  of  his  estate, 
means  to  establish ;  and,  in  my  opinion,  it  was  this  description  of  right,  and 
no  higher,  that  the  testator  here  intended  Miss  O'Reilly  to  have  in  virtue  of 
the  codicil  of  184 L     No  doubt  the  nomination  of  Miss  O'Reilly  is  contained 
in  a  separate  writing.     But  in  the  question  of  the  testator's  meaning  and  in* 
tendon  in  making  the  appointment,  I  cannot  perceive  how  that  fact  should 
per  M  be  of  any  value,  or  how,  unless  there  were  something  to  suggest  it, 
either  in  the  reason  assigned  for  the  appointment,  or  in  the  words  employed, 
—  the  testator  should  on  that  account  be  held  to  have  acted  with  a  diffe- 
rent object  and  motive  from  that  which  would  have  been  attributed  to  her  if 
the  appointment  had  been  made  in  one  and  the  same  deed,  say,  in  the  codicil 
of  1840.     There  is  a  total  absence  of  any  thing  indicative  of  the  testator  hav- 
ing intended  to  confer  upon  Miss  O'Reilly  the  absolute  right  of  succession  for 
which  she  contends.     All  I  can  gather  from  the  alteration  made  upon  her  set- 
tlement in  1841  is,  that  she  did  what,  if  the  circumstances  had  been  the  same 
— if  there  had  then  been  the  same  inductive  cause, — she  would  have  done  by  the 
codicil  of  1841.     Reading  the  writings  as  they  stand,  I  am  of  opinion  that 
the  direction,  contained  in  the  first  writing  of  instructions,  to  make  over  the 
estate,  heritable  and  moveable,  to  Lady  SempiU,  continued  to  be  Ihe  ruling 
and  regulating  one. 

The  Court  being  thus  equally  divided,  the  case  was  heard  again  by  the 
Court,  with  the  addition  of  three  Judges  from  the  First  Division,  Neaves 
arguing  for  Miss  O'Reilly,  and  the  Dean  of  Faculty  for  Lady  Sempill. 

Lord  Fullerton.  I  concur  with  Lords  Murray  and  Wood,  adhering  to 
the  Lord  Ordinary's  interlocutor.  I  do  not  see  here  any  necessity  for  going 
into  the  principles  on  which  questions  of  doubtful  interpretation  are  to  be 
decided.  I  think  there  is  no  room  for  construction,  for  I  see  no  ambiguity 
in  the  terms  of  these  settlements.    It  is  true  we  have  here  a  double  set  of 
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deeds — ^trost-deeds  of  convejance  and  letters  of  instruction — ^which  last  cer- juqq3q,  ](^53, 
tainlj  admit  of  an  easier  and  less  technical  interpretation  than  proper  deeds      ^^^v^ 
of  •onveyance.    But  still  the  deeds  of  instruction  require  to  be  dearly  expres-  Sempill  t;. 
sive  of  the  intention  of  the  testatrix ;  and  I^think  here  they  are  so  :  while,  if '^'^<>'*»  *^* 
she  was  nnder  any  erroneous  impression,  it  was  not  as  to  the  meaning  of  the 
word9  she  employed,  but  as  to  the  legal  position  in  which  these  expressions 
placed  the  parties,  a  matter  in  which  I  hold  it  to  be  clear  that  a  Court  of  law 
can  grant  no  relief.     Under  the  trust-deed  and  the  letter  of  September  1840, 
there  could  be  no  doubt  as  to  the  rights  of  Lady  Sempill.     She  was  absolute 
fiar«  with  no  other  limitation  than  a  mere  destination  to  her  heirs  and  assignees. 
The  trustees  were  bound,  on  the  death  of  the  truster,  to  convey  the  whole  of 
the  residue  to  Lady  Sempill  and  her  heirs  and  assignees.    Then  came  the 
letter  of  22d  July  1841.    By  it  Miss  Austin  '^  depones  and  bequeaths"  to  Miss 
O'Beilly  the  succession,  not  to  the  testatrix,  but  to  Lady  Sempill ;  and  that 
on  the  narrative  that  she  has  little  expectation  of  her  ladyship  having  children. 
Now,  is  there  here  any  ambiguity  ?   I  think  not.   For  the  former  letter  of  in* 
structions  had  called  to  the  succession  of  the  residue  Lady  Sempill,  and  her 
heirs  and  assignees ;  and  now,  on  the  recital  of  the  small  probability  of  her 
ladyship  having  heirs  of  her  body,  she  calls  not  to  the  succession  of  herself,  but 
to  the  succession  of  Lady  Sempill,  her  own  grand-niece  Miss  O'Reilly.    This 
is,  on  the  clearest  principles  of  construction,  just  the  substitution  of  Miss 
O'Reilly  for  the  heirs  and  assignees  of  Lady  Sempill.    Both  the  one  and  the 
other  are  called  as  mere  substitutes.  Lady  Sempill  remaining  the  unlimited 
fiar.     No  doubt,  it  is  asked  with  some  confidence,  whether  it  can  be  supposed 
probable  that  the  testatrix,  wishing  Miss  O'Reilly  to  succeed,  left  that  suc- 
cession at  the  mercy  of  the  wiU  of  Lady  Sempill.    It  is  possible  the  testatrix 
imagined  that  she  had  secured  the  succession  to  Miss  O'Reilly,  though  of  that 
we  have  no  positive  assurance.    But  if  she  had  that  belief,  upon  what  did  it 
rest  ?     Upon  this,  that  the  appointment  of  a  successor  or  substitute  to  Lady 
Sempill  legally  prevented  her  ladyship  from  defeating  that  right  of  succession. 
Now,  that  was  an  error  in  law  which  no  Court  can  remedy.     If  the  terms 
employed  have  a  dear  definite  meaning,  we  must  give  effect  to  that  meanings 
whatever  reason  there  may  be  for  suspecting  that  the  granter  of  the  deed 
was  not  quite  aware  of  the  situation  in  which  it  left  the  parties  called  to  the 
succession.    Now,  here  Lady  Sempill  is  clearly  called  to  the  succession  as 
unlimited  fiar ;  and  though  there  is  a  substitution  of  Miss  O'Reilly,  that  leaves 
the  right  of  her  ladyship  in  full  force,  and  to  that  right  we  must  give  effect. 

LoBD  IvoRT.  I  am  also  of  opinion  that  the  interlocutor  of  the  Lord  Ordi- 
nary ought  to  be  adhered  to.  There  is  and  can  be  no  dispute  as  to  the  ab- 
stract principles  of  construction  to  be  applied  to  the  case.  The  question  is 
one  purely  of  intention.  The  writings  are  such  that  this  intention  is  to  be 
sought  (but  always  on  a  reading  of  the  writings  themselves,  to  the  exclusion 
of  mere  extraneous  considerations)  according  to  the  plain,  popular,  and  natu- 
ral sense  of  the  language  used  by  the  testatrix.  And,  finally,  whatever  the 
intention  thus  discovered  may  be,  there  can  be  no  difficulty  as  to  carrying  it 
into  execution,  inasmuch  as  the  powers  conferred  upon  the  trustees  are  suffi- 
ciently ample  to  entitle  and  to  enable  them  to  invest  it  with  all  the  technical 
forms  necessary  for  giving  to  it  the  most  complete  legal  effect     What,  then, 
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June  30. 1853.  with  reference  to  these  plain  and  undisputed  principles,  is  the  true  reading 
^"^^Y^^      and  sound  interpretation  of.the  writings  in  question  ? 

Sempill  p.  1.  By  the  first,  the  fee,  absolute  and  unlimited,  of  the  residue  is  given,  with 

unrestricted  powers  of  disposal,  to  Lady  Sempill  and  to  her  *^  assignees,"  and 
should  she  not  exercise  this  right-'-or  should  she  fail,  by  predecease  of  the 
testatrix,  so  as  never  to  become  vested  in  it, — ^*  her  heirs"  are  to  come  in  her 
place,  taking,  in  the  first  case,  in  their  own  right,  as  conditional  insUtutes^ 
and,  in  the  second,  as  succeeding  to  her  in  the  capacity  of  substitutes.  Now, 
it  is  of  importance  to  notice,  from  this  mention  of  ''  her  heirs,"  that  the  idea 
of  a  party  who  should  take  as  Lady  SempilFs  ^^  successor^  "  to  succeed  in  all 
my  landed  property,"  &c.,  was  a  matter  not  beyond,  but  quite  within  the 
scope  of  the  deceased's  intention.  And  though  the  successor  thus  pointed  at 
is,  as  it  happened,  made  coincident  with  the  party  who  would  otherwise  also 
have  been  successor  provisione  Ugis,  it  was  still  by  force  of  the  instrument,  and 
provisions  hominis^  that  the  destination  was  so  fixed.  The  testatrix,  therefore, 
did  appoint  a  successor  to  Lady  Sempill,  even  in  this  first  writing,  and  she 
selected  for  this  successor  her  ladyship's  '*  heirs"  general ;  not,  observe,  her 
own  children  merely,  or  "  heirs  of  her  body,"  but  "  her  heirs"  generally,  t. «., 
her  heirs  whomsoever,  whether  her  own  children  or  others.  Another  obser- 
vation occurs — ^that,  while  the  testatrix  in  this  way  had  it  completely  within 
view  to  deal  with  the  question.  Who  should  succeed  to  Lady  Sempill  ?  she 
gave  no  directions  whatever  for  securing  the  line  of  succession  thus  chosen 
against  the  hazard  of  evacuation  from  the  act  of  Lady  Sempill,  after  the  fee 
had  once  come  to  vest  in  her  ladyship  herself.  On  the  contrary,  the  substi- 
tution was  at  best  but  a  simple  destination, 

2.  In  the  second  writing  of  1841, 1  can  discover  nothing  which  can  point, 
either  directly  or  indirectly,  by  express  words  or  by  implication,  at  the  revo- 
cation  of  any  right  or  interest  which  had  previously  been  conferred  upon 
Lady  Sempill.  If  the  estate  given  her  was  one  of  unqualified  property,  there 
is  nothing  to  engraft  upon  it  in  Lady  SempilVs  person  any  limitation  or 
qualification  whatever.  On  the  contrary,  it  appears  to  mc,  that  th  eonly 
matter  moving  the  testatrix  to  make  any  change  at  all  was  not  any  thing 
connected  with  the  measure  and  extent  of  Lady  SempiU's  right  while  she 
lived,  but  solely  and  exclusively  the  question  who  should  be  her  successor 
upon  her  death.  She  thought  that  Lady  Sempill  was  now  to  die  childless. 
She  knew  that  she  had  before  settled  the  succession,  so  far  as  she  meant  to 
settle  it,  on  her  ladyship's  heirs.  She  no  longer  wished  to  leave  this  as  the 
destination  of  her  deed  ;  but  was  desirous  to  substitute,  in  the  place  of  Lady 
SempiU's  heirs,  a  succession  of  her  own  appointment.  And  so,  accordingly, 
she  nominates  Miss  O'Reilly  as  Lady  SempilTs  successor.  But,  that  done, 
all  else  remains  as  before.  This  interpretation  satisfies  and  exhausts  the 
words  of  the  writing.  Beyond  this  all  is  nothing  but  conjecture  and  guess. 
The  very  idea  of  a  successor  necessarily  implies  that  there  has  been  a  party 
antecedently  in  the  same  right ;  and  wherever  one  is  to  take  jure  successioms^ 
— whether  ex  provisione  hominis  or  ex  provisione  legis — the  measure  of  right  thus 
succeeded  to  is  and  must  be  the  measure  of  right  that  was  in  the  predeces- 
sor. Besides,  it  is  very  plain  that  in  the  mind  of  the  testatrix  Lady  Sempill, 
and  not  Miss  O'Reilly,  bore  the  place  of  persona  pracKlecta.    She  it  was  that 
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was  to  take  first  and  primarilj.    The  latter  was  only  to  sueceedy  or  take  in  Jane  30. 1853. 
the  second  place,  afler  she  was  gone.    Is  it  reasonable  to  suppose  that  the      ^"-^v^*^ 
deceased,  in  such  circumstances,  intended  to  confer  the  larger  benefit  on  the  f]P^^  f' 
postponed  Miss  O'Beillj,  the  smaller  upon  the  preferred  Ladj  Sempill — to  ' 

give  the  former  an  nnlimited  estate  of  fee,  and  to  restrict  the  latter  to  a  bare 
lifidrent,  or  to  a  fee  so  fettered  as  in  substance  to  be  equivalent  !  But  farther, 
the  first  writing  directs  the  trustees  *'  to  pay  and  make  over''  the  estate,  herit- 
able and  moveable,  to  Lady  SempilL  The  second  appoints  Miss  O'Reilly 
*'to  succeed''  to  her  ladyship.  Are  the  trustees,  then,  not  to  pay  and) make 
over  to  her  ladyship^  but  to  hold  on,  in  face  of  the  positive  direction  of  the 
testatrix,  until  they  can  pay  and  make  over  to  Miss  O'Reilly  ?  The  deed 
directs  payment,  once  for  all,  of  the  '*  whole  residue  of  my  estate  and  effects, 
heritable  and  moveable."  The  codicil  does  not  revoke  this,  or  contain  a 
word  to  countenance  the  notion.  A  right  to  succeed  does  not  infer  revoca- 
tion. But  it  is  compatible,  and  indeed  only  to  be  reconciled  with  the  re- 
spective and  successive  rights  of  two  parties,  who  are  to  take,  the  one  after 
the  other,  the  same  estate ;  nor  is  there  any  substance  in  the  argument  that 
this  would  leave  Miss  O'Reilly  a  mere  nominal  interest  in  the  succession, 
without  either  substance  or  reality.  So  far  as  the  deed  of  the  testatrix  goes, 
it  is  not  so.  She  gives  under  that  deed  all  that  any  substitute  heir  can  ever 
get  as  a  mere  successor  to  the  institute  under  a  simple  destination.  No  doubt, 
this  right  may  be  evacuated  by  the  separate  deed  of  Lady  Sempill.  But  so 
would  the  right  of  any  other  substitute  in  the  case  supposed.  It  is  not  on 
this  single  account,  therefore,  to  be  assumed  that  the  testatrix  could  not  or 
did  not  mean  to  leave  Miss  O'Reilly's  interest  to  be  thus  defeasible ;  other- 
wise every  simple  destination  would  be  equally  open  to  the  conclusion,  and 
so  be  equally  placed  beyond  the  scope  of  the  maker's  intention.  In  dubio,  an 
intention  to  fetter  is  never  to  be  presumed ;  much  less  is  it  to  be  so  in  a  case 
like  the  present,  where  the  effect  would  be  to  sacrifice  the  interests  of  the 
persona  prcedHecta  to  those  of  a  postponed  and  merely  secondary  party. 

3.  It  is  perhaps  unnecessary  to  pass  on  to  the  codicil  of  May  1846.  Tet, 
so  far  as  in  the  absence  of  express  words,  an  intention  not  to  revoke  is  to  be 
inferred  from  a  writing  in  which  the  party  shews  a  knowledge  how  to  execute 
such  a  revocation ;  when  such  is  truly  his  purpose,  this  codicil  is  not  without 
importance.  The  previous  writing,  as  has  been  seen,  conferred  the  entire 
residuary  estate,  heritable  and  moveable,  upon  Lady  Sempill.  The  present 
codicil  deals  with  a  portion  of  that  residuary  estate.  Does  it  not  at  once 
occur  to  ask,  why,  if  the  deceased  intended  to  revoke  the  right,  originally 
conferred  upon  Lady  Sempill,  to  all  the  rest  of  the  succession^  except  as  re- 
gards the  mere  limited  estate  of  liferent,  she  did  not  in  equally  plain  terms, 
as  are  here  directed  to  the  case  of  a  mere  portion  of  that  residue,  announce 
her  purpose  so  to  do  ?  Or  again,  as  enumeratio  unius  est  exclusio  aJterius, 
does  it  not  foUow  from  this  express,  but  partial,  revocation,  which  is  limited 
merely  to  the  house  and  furniture,  that  there  was  no  intent  or  purpose  to  re- 
voke, quoad  ultra.  And  finally,  if  it  really  was  the  ease  that  the  second  codicil 
had  cUreadtf  revoked  quoad  Lady  Sempill  her  original  estate  of  fee  in  the 
residuary  estate  generally,  how  came  this  subsequent  and  further  revocation 
not  to  be  confined  to  Lady  Sempill's  mere  lifsrent  of  the  house  and  furniture. 
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Jnne  30. 1853.  if  that  were  indeed  all  that  her  interest  now  amounted  to,  as  regarded  either 
«     ^"^JJ*^^^      that  or  the  rest  of  the  estate  ?    On  the  whole  matter,  I  am  of  opinion  that  so 


Alison,  &C. 


far  as  Lady  Sempill  is  concerned,  no  interest  originally  conferred  upon  her 
was  revoked  or  taken  away  by  the  codicil  of  1841,  and  that  all  that  that 
codicil  operated  in  favour  of  Miss  O'Beilly  was  to  alter  the  previous  destina- 
tion in  favour  of  Lady  Sempill's  heirs,  and  in  their  stead  to  nominate  Mi» 
O'Reilly  as  her  ladyship's  successor  substantially  like  them  in  the  character 
and  with  no  stronger  right  than  that  of  an  ordinary  substitute  in  a  simple 
destination. 

Lord  Robertson  also  gave  his  opinion  in  favour  of  the  interlocutor  of  the 
Lord  Ordinary. 

The  Court  accordingly,  "  In  respect  of  the  opinions  of  the  majority  of  the 
whole  Judges  who  heard  the  case,  in  the  reclaimingv  note  for  the  trustees  of 
Miss  Collins  Austin,  adhere  .  .  .  Find  them  liable  in  additional  expenses, 
.  .  .  and  in  the  reclaiming  note  for  Miss  O'Reilly,  Alter  the  interlocutor 
of  the  Lord  Ordinary  in  so  far  as  it  finds  her  liable  in  expenses,  and  quoad 
ultra  refuse  the  prayer  of  said  reclaiming  note,  and  adhere,''  &c. 

Pearson  Sf  Robertson,  W.S.,  Agents  for  Lady  SempQl. 

Alexander  Smith,  WJS.,  Agent  for  the  Tmstees. 

Jcanes  Carnegie,  Junr.,  W.S.,  Agent  for  Miss  O'Reilly,  (J.  M.  M.) 
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GRAHAM  V.  M^LACHIiAN. 

Rtparation-^PriviUgt — Malice  and  want  of  probable  catue^-Issue^^BiR  of  Exceptions-^ 
Process, — A  party  raised  an  action  of  damages  against  another  for  entering  his  premises 
and  carrying  away  articles  of  property,  as  having  heen  stolen  fh)m  the  defender.  It 
was  arerred  in  defence,  (and  afterwards  proved  at  the  trial,)  that  the  defender  had  acted 
under  a  valid  legal  warrant  ezecnted  by  constables ;  this  averment  the  pursuer  denied, 
resting  his  action  on  a  wrongous  and  illegal  entry  and  seizure,  made  maliciously  and  with- 
out probable  cause.  The  issue  sent  to  the  Jury  was,  whether  the  seizure  in  question 
had  been  made  by  the  defender,  "  by  himself  or  by  others  in  his  name  and  acting  under 
his  order  and  authority,  wrongfully  and  illegally."  The  presiding  Judge  charged  the  Jury, 
that  the  warrant  was  legal  and  valid,  but  that  the  pursuer  was  nevertheless  entitled  to  a 
verdict  if  the  jury  were  satisfied  that  the  entry  and  seizure  had  been  made  by  the  defender 
maliciously  and  without  probable  cause.  Verdict  for  pursuer.  On  bill  of  exceptions, 
Meldf  that  this  charge  was  bad,  and  that  the  Judge  ought  to  have  directed  the  Jury,  Ist^ 
to  find  for  the  defender  if  the  entry  and  seizure  had  been  made  under  the  warrant ;  and, 
2d,  that  it  was  incompetent  for  the  pursuer  under  his  record  and  issue  to  prore  that  in  ap- 
plying for  the  warrant  the  defender  had  acted  maliciously  and  without  probable  cause. 
Clinton,  That,  however  the  law  might  stand  in  cases  of  slander,  it  is  incompetent  for  the 
pursuer,  in  actions  of  danaages  for  malicious  prosecution,  to  convert  an  unprivileged  into 
a  privileged  issue  in  the  course  of  the  trial,  by  leading  evidence  of  malice  and  want  of  pro- 
bable cause ;  these  qualities  not  being  in  Uie  issue. 

2d  Division.  Graham  raised  action  of  damages  against  M^Lachlan,  on  the  narrative,  that 
July  2. 1853.  on  10th  April  1851,  the  defender  had  by  himself,  "  and  along  with  others  in  his 
name  and  acting  under  his  authority,''  entered  and  searched  the  pursuer's 
premises,  and  carried  away  therefrom  a  quantity  of  lead,  the  pursuer's  pro- 
perty, ^'  under  the  false  and  calumnious  pretext  that  the  said  lead  was  the 
defender's  property,  and  had  been  stolen  from  his  premises."  Article  5th  of 
the  pursuer's  condescendence  bore,  "That  the  defender's  conduct  in  the 
premises  has  been  exceedingly  wrongful,  unjust,  oppressive,  and  lawless,  and 
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he  is  liable  in  damagpes  and  solatium  to  the  pursuer."     In  defence  M'Lachlan  July  2. 1858. 
averred,  that  having  had  lead  stolen  from  him  on  the  night  of  the  7  th  April,      ^*"y^^ 
and  having  received  information,  which  he  believed,  that  next  day  lead  had^^^"^  ^• 
been  seen  m  suspicious  circumstances  m  the  pursuer  s  workshop,  he  had  com- 
municated his  loss  and  this  information  to  the  district  constable,  who  reported 
to  the  superintendant  of  police  at  I)umbarton  ;  that  the  latter  then  prepared 
a  petition  to  the  Justices,  in  the  name  of  the  defender,  who  signed  it ;  and 
that  a  regular  search-warrant  was  thereupon  granted  by  a  Justice,  upon  the 
authority  of  which  the  constable,  along  with  another,  made  the  search  and 
removed  the  lead  to  the  police  office,  where  it  was  retained  a  reasonable  time 
for  inquiry  and  identification,  and  then  returned  to  the  pursuer.    He  pleaded, 
that  the  pursuer's  premises  having  been  searched,  and  the  lead  taken  posses* 
sion  of  and  secured  for  a  time  by  the  proper  officers  of  the  law  acting  under  a 
legal  warrant,  the  action  was  untenable;  at  all  events,  that  a  case  of  privilege 
was  disclosed,  and  the  pursuer  had  not  averred  malice  and  want  of  probable 
cause.     Thereupon  the  pursuer,  upon  leave,  amended  his  summons,  substitut- 
ing in  room  of  article  5th  the  following: — "That  the  defender  acted  in  the 
premises  illegally  and  oppressively,  or  illegally,  oppressively,  maliciously,  and 
without  probable  cause,  and  is  liable  in  damages  and  solatium  to  the  pursuer.'' 
He  also,  upon  revisal,  denied  that  any  valid  and  legal  search-warrant  had 
been  granted  at  the  defender's  instance.     The  case  went  to  trial  before  Lord 
Anderson  on  the  following  issue  : — "  Whether,  on  or  about  10th  April  1851, 
the  defender,  by  himself,  or  by  others  in  his  name  and  acting  under  his  orders 
or  authority,  wrongfully  and  illegally  entered  the  premises  of  the  pursuer, 
situated  in  Alexandria,  and  county  of  Dumbarton,  on  the  false  and  calumnious 
allegation  that  8  cwt.  of  sheet-lead,  or  thereby,  had  been  stolen  from  the  de- 
fender's premises,  and  had  been  carried  into  and  melted  in  the  workshop  or 
other  premises  occupied  and  possessed  by  the  pursuer,  and  did  then  and  there 
wrongfully  and  illegally  seize  and  carry  off  from  these  premises,  and  thereafter 
detain,  or  cause  to  be  detained,  a  quantity  of  lead  in  bars  belonging  to  the 
pursuer,  on  the  false  and  calumnious  allegation  that  the  said  bars  of  lead  so 
carried  off  was  the  sheet-lead  which  had  been  stolen  from  the  defender's  pre- 
mises, and  truly  belonged  to  him  and  not  to  the  pursuer,  to  the  loss,  injury, 
and  damage  of  the  pursuer  ?"     At  the  trial,  the  above-narrated  state  of  the 
facts  alleged  by  the  defender  M'Lachlan  having  been  proved.  Lord  Anderson 
directed  the  Jury,  in  point  of  law,  that  the  warrant  of  10th  April  1851,  "was 
a  legal  and  valid  warrant,  but  that  the  pursuer  was  nevertheless  entitled  to  a 
verdict  if  the  Jury  were  satisfied  on  the  evidence  that  the  entry  to  the  pre- 
mises and  seizure  of  the  lead  had  been  made  by  the  defender,  or  by  others  in 
his  name  and  acting  under  his  orders  or  authority,  maliciously  and  without 
probable  cause."     The  defender's  counsel  excepted  to  this  charge,  and  required 
the  Judge  to  direct  the  jury,  "  That  if  the  entry  of  the  pursuer's  premises,  and 
the  seizing  and  carrying  off  of  the  lead  were  by  police  constables,  acting  under 
and  by  virtue  of  the  search-warrant  of  10th  April  1851,  the  defender  was 
entitled  to  a  verdict  in  his  favour."     Further,  "  That  under  the  summons, 
record,  and  issue,  it  was  incompetent  for  the  pursuer  to  prove  that  in  applying 
for  the  said  warrant  the  defender  had  acted  maliciously  and  without  probable 
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July  i.  1853.  cause.    And  the  said  Lord  Anderson  having  refused  to  direct  the  jury  as 
Q  ^^^^"^      above  required,  the  counsel  for  the  defender  excepted  to  said  refusal/' 
M*Ladilan.         Verdict  for  pursuer. 

ff.  Young  J  and  Dean  of  Faculty  ^  now  appeared  to  support  the  bill  of  excep- 
tions. The  action  as  libelled  founds  on  the  proceedings  of  M'Lachlan  as 
lawless  and  unwarranted.  With  this  the  amendment  of  the  libel  is  wholly 
inconsistent,  for  a  lawless  action  founds  a  good  claim  of  damages  whatever  may 
have  been  the  motive  to  it.  The  pursuer's  issue  was  taken  in  conformity  with 
his  record,  and  at  the  risk  of  its  coming  out  in  evidence,  as  it  did,  that  the 
defender's  allegation  of  having  acted  under  a  legal  warrant  was  true.  The 
pursuer  cannot  be  allowed  at  the  trial  to  turn  round  and  offer  to  prove  a  dif- 
ferent case,  viz.,  that  the  defender  applied  for  or  used^  a  good  warrant  mali- 
ciously. The  Judge's  direction  is  thus  totally  inconsistent  with  the  pursuer's 
case.  But,  further,  the  issue  does  not  contain  malice  and  want  of  probable 
cause ;  and  it  is  incompetent  at  the  trial  to  convert  an  unprivileged  into  a 
privileged  issue. 

MiUar^  and  Logan,  in  support  of  the  direction  and  verdict.  By  the  amend- 
ment, the  averment  of  malice  and  want  of  probable  canse  became  part  of  the 
pursuer's  case  on  record.  That  case  is  based  on  an  illegal  and  wrongous  act 
by  the  defender.  Now  the  proceedings  founded  on  may  be  illegal  and 
wrongous,  so  far  as  the  defender  is  concerned,  though  following  on  a  valid 
warrant.  [Lord  Justice-Clerk.  That  is  not  the  meaning  of  illegal.  We 
do  not  call  a  poinding  illegal  which  proceeds  on  a  valid  warrant.]  A  poinding 
may  undoubt^y  be  called  illegal  if  no  debt  was  due.  A  warrant  is  granted 
periculo  petentis ;  the  party  getting  it  may  so  conduct  himself  as  to  take  him- 
self out  of  its  protection,  so  that  his  actings  will  be  considered  as  entirely  un- 
protected and  unprivileged.  This  is  a  question  for  the  Jury.  [Lord  Justice- 
Clerk.  Notice  of  such  a  case  ought  to  have  been  given  on  the  record.] 
Further,  the  pursuer  of  an  unprivileged  issue  may  prove  malice  and  want 
of  probable  cause,  if  the  defender  makes  out  a  case  of  privilege  at  the 
trial :  BO  these  qualities  need  not  necessarily  be  in  the  issue ;  Fenton  v.  Cfurriej 
22d  February  1843 ;  Dunbar  v.  Stoddart,  15th  February  1849 ;  SmM  v. 
Green,  10th  March  1853. 

Lord  Justice-Clsrk.  While  I  think  the  direction  wrong,  I  can  well 
understand  how,  in  the  first  case  of  the  sort  which  has  occurred,  and  without 
a  full  argument  on  the  special  question  raised  by  this  record,  the  Judge 
might  be  led  to  think  this  case  could  be  dealt  with  in  the  same  manner  as 
Fenton  v.  Currie.  While  it  is  one,  however,  which  must  be  decided  on  the 
peculiar  fiacts  raised,  yet  it  involves  a  most  important  principle  of  ver j  gene- 
ral application. 

In  the  case  which  the  pursuer  averred  on  record,  he  represented  the  de- 
fender oBj  4it  his  own  hand,  and  of  his  own  anUhority  without  any  warranij  en- 
tering his  premises  in  his  absence,  searching  the  same,  and  forcibly  taking 
possession  of  lead  on  the  &dse  and  calumnious  averment,  that  it  had  been 
stolen  from  him.  That  such  a  proceeding  (unless  stolen  property  had  been 
followed  red  hand),  would  have  been  illegal,  cannot  be  disputed.  For  such 
■an  act,  privilege  there  could  not  be.      On  the  other  hand,    the  defender 
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from  the  first  averred,  that  having  had  lead  stolen  firom  him,  he  had  searched  j^iy  2. 1853. 

the  pnrsaer's  premises  for  it  in  virtue  of  a  regular  legal  warrant,  which  was      ^"^v"^ 

exhibited  and  executed  bj  officers  of  the  law.    The  pursuer,  as  the  evidence  Graham  v. 

shews,  must  have  known  whether  this  case  was  consistent  with  the  facts.    He  ^*^^'*^*^^* 

was  not  bound  lo  admit  the  &ct8  averred  bj  the  defender,  and  so  to  admit  the 

case  to  be  under  anj  privilege.    But  it  was  his  business  for  his  own  interest 

to  consider  well  whether  he  was  to  institute,  and  still  more  to  continue,  an 

action  resting  on  the  statement  of  facts  which  he  chose  to  make  the  basis  of 

his  action,  which  he  ought  to  have  seen  that  the  defender's  case,  if  proved, 

would  altogether  displace.    He  ought  to  have  seen  that  if  the  defender's  case 

was  consistent  with  the  facts,  his  remedy  was  to  be  obtained  bj  a  complaint 

of  an  entirely  different  character ;  viz.,  that  legal  proceedings  had  been  taken 

to  give  legal  warrant  to  this  search  from  maUciow  motives^  and  without  pro- 

hcible  cauae. 

If  a  pursue  states  a  case  which  raises  no  protection,  he  is  entitled  to  take 
an  issue  to  try  it  without  admitting  any  privilege,  and  he  cannot  of  course  be 
compelled  to  prove  malice  and  want  of  probable  cause,  when  his  case,  as  he 
sets  it  forth,  is  one  which,  if  proved,  will  deprive  the  defender  of  any  privi- 
lege.   But  then,  on  the  other  hand,  the  defender,  if  he  has  set  forth  his  case 
on  record,  may  on  the  &ctB  proved  at  the  trial,  raise  his  defence  of  privilege 
without  any  counter  issue,  and  so  exclude  the  pursuer's  case ;  see  Hamilton 
V.  Hope,  and  Fmton  v.  Currie,    Hence  the  pursuer  takes  the  risk  of  his  issue 
not  being  suited  to  the  real  character  of  the  case.    A  defender  has  stated  his 
ease  in  defence  on  reo(Nrd ;  if  documents  are  referred  to,  they  must  be  pro- 
duced, or  can  be  recovered  in  time  for  a  pursuer  to  amend,  if  at  the  time  of 
raising  his  action,  he  was  under  any  ignorance  of  the  facts.     But  after  the 
parties  come  into  Court,  surprise  at  the  trial  on  such  a  matter  there  cannot 
be.    The  pursuer,  if  he  finds  that  he  has  to  encounter  a  case  of  privilege,  may 
admit  the  privilege  and  undertake  to  overcome  it  by  the  proper  averments, 
provided  these  are  allowed  as  an  amendment  of  an  open  record.    Perhaps 
the  amendment  in  this  case  was  intended  to  enable  the  pursuer,  if  he  ulti- 
mately thought  it  expedient,  to  adopt  that  course.    But  if  so  intended,  it  was 
clearly  insufficient  at  the  trial,  after  the  issue  which  he  deliberately  took  on 
the  closed  record.    In  the  case  of  slander,  it  has  been  thought  that,  when  the 
defender  raises  his  case  of  privilege  in  defence  on  the  facts  as  they  actually 
come  out  at  the  trial,  the  pursuer  may  overcome  the  privilege  by  proving, 
that  while  the  occasion  was  one  which  gave  the  defender  privilege,  yet  he 
used  the  injurious  language  from  malice,  and  without  probable  cause  in  the 
culpable  design  of  injuring  the  pursuer.    Assuming  at  present  that  this  is 
competent  in  a  case  of  slander  such  as  Fenton  v.  Cume,  the  distinction  is  plain 
between  such  a  reply  in  that  case,  and  any  attempt  to  act  on  the  same  rule  in 
a  case  of  damages  for  malicious  prosecution.    In  cases  of  slander,  the  true 
ground  of  action  is  the  &ct  that  the  words  were  spoken,  and  that  they  were 
defamatory  and  injurious  to  the  pursuer.    It  is  the  same  ground  of  action,  the 
same  injury,  whether  the  occasion  was  privileged  or  not.   If  the  pursuer  do  not 
admit  the  privilege,  and  do  not  set  forth  the  facts  which  raise  it ;  but  if  the 
facts  proved  shew  for  the  defence  that  the  occasion  was  privileged,  then  when 
the  pursuer  in  reply  offers  to  prove  that  the  privileged  occasion  was  made  use 
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J  Iv  2  1868  of  maliciouslj,  and  without  probable  cause  to  utter  the  slander,  for  the  pur- 
._,  .  pose  of  injuring  liim,  the  fact  of  which  be  complains  is  not  thereby  changed, 
Graham  v.  He  complains  still  of  the  character  and  effect  of  the  words  spoken,  but  he 
M'Lachlan.  proves  the  ctnimus  with  which  these  words  were  spoken,  and  establishes  by 
direct  proof  that  there  existed  personal  malice  against  him  individuallj.  In 
the  ordinary  case  the  law  assumes  malice  when  the  words  are  calumnious  > 
and  when  the  pursuer  in  answer  to  the  defence  of  privilege  undertakes  to 
overcome  it,  he  is  only  proving  the  malice  which  in  the  ordinary  case  i» 
assumed ;  but  he  in  no  degree  changes  his  ground  of  action.  Hence  the 
proof  of  malice  may  be  admitted  in  answer  to  the  defence  quite  consistently 
vnth  the  pursuer's  case  on  record.  But  in  a  case  of  malicious  prosecution, 
such  as  this  one,  it  is  differeQt :  the  ground  of  action  by  such  answer  to  the 
defence  would  be  fundamentally  changed — the  fact  complained  of  would  be 
wholly  different  from  that  to  which  the  pursuer's  issue  relates.  The  pursuer, 
as  in  this  case,  alleges  that  his  house  was  illegally  entered  by  the  defender,  a 
private  party,  at  his  own  hand,  and  his  property  forcibly  and  iUegally  carried 
off.  The  fact  complained  of  is  an  illegal  search  and  seizure  by  a  private 
party  without  authority.  The  defender  then  avers  and  iMX>ves  that  he  did 
nothing  illegal  or  without  authority — ^that  he  regularly  applied  for  a  search- 
warrant  from  a  magistrate — and  obtained  Mie  directed  to  officers  of  the  law, 
who  carried  through  the  search  in  a  proper  and  regular  manner.  If  the  pursuer 
then  says  in  answer,  I  will  prove  malice  and  want  of  probable  cause :  in  what 
is  he  to  prove  that  malice  t  Why,  in  the  application  for  the  warrant.  That 
would  become  the  fact  complained  of.  But  then  that  is  a  totally  different 
ground  of  action  from  the  case  stated  in  hia  issue,  viz.,  an  illegal  and  un- 
authorised search  and  seizure.  The  defender  having  applied  to  the  proper 
authorities,  and  obtained  a  regular  warrant,  which  was  executed  by  proper 
officers,  then  the  entry  and.seizure  were  not  illegcd.  They  may  be  the  cause 
of  injury,  and  give  rise  to  a  claim  of  damages,  if  the  party  applied  for  and 
obtained,  the  warrant  maliciously  and  without  probable  cause.  But  then  the 
ground  of  complaint  would  be,  that  he  did  so  apply  malicioasly  for  the  war- 
rant, and  therefore  that  what  followed  in  its  execution  was  a  wrong.  The 
whole  gist  of  the  complaint  in  such  a  case  is  the  malicious  application  for  the 
warrant.  Hence  the  answer  in  such  a  case  to  the  defence  of  privilege  does 
not  go  to  support  and  set  up  the  pursuer's  original  case,  (as  in  the  case  of 
slander),  and  to  establish  his  issue  as  against  such  a  defence,  but  goes  directly 
to  make  out  a  case  substantially  distinct  from  that  in  the  issue,  and  importing 
another  distinct  ground  of  action. 

In  the  present  case  the  facts  at  the  trial  disclosed  privilege.  The  result  of 
allowing  the  answer  to  the  defence  would  not  be  to  establish  the  affirmation 
of  the  issue,  which  goes  on  the  fact  that  the  entry  and  seizure  were  without 
authority.  That  is  disproved  completely  by  the  production  of  legal  autho- 
rity. The  defence  proved  wholly  displaces  the  case  of  the  pursuer,  and 
shews  that  his  issue  is  inapplicable  to  the  facts,  and  that  if  there  is  any  wrong 
to  complain  of,  and  if  he  has  a  case,  it  is  one  which  his  issue  will  not  cover, 
in  any  yiew  which  can  be  taken. 

What  is  the  meaning  and  effect  of  the  direction  given  to  the  jury  t  I  have 
great  difficulty  in  understanding  it  and  in  knowing  with  certainty  in  what 
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part  of  the  proceedings  the  Judge  meant  that  the  jury  must  look  for  the  July  2. 1853. 
malice.     Does  it  mean  that  the  malice  is  to  he  found  in  the  application  for 
the  warrant  ?    In  that  case  the  direction  is  Yory  obscurely  and  inaccurately  M^a^Ian. 
worded  for  the  guidance  of  a  jury,  and  I  think  it  wrong  on  all  the  grounds 
excepted  to.    But  without  at  present  dwelling  on  them,  the  first  question 
which  occurs,  is,  how  shall  such  malice  make  out  the  entry  and  seizure  to  be 
one  made  by  the  defender  without  authority,  and  therefore  Olegal  ?    The  fact 
that  the  entry  was  under  legal  warrant  is  not  altered  by  proof  that  the  pai*ty 
obtained  that  warrant  from  malicious  motives,  and  without  probable  cause ; 
and  if  the  charge  means  that  such  proof  may  make  the  entry  and  seizure  illegal, 
in  the  sense  and  meaning  and  under  the  terms  of  this  issue,  the  direction  is 
clearly  bad,  as  tending  to  set  up  the  issue  and  the  case  therein  contained  upon 
a  ground  which,  in  law,  utterly  dislodges  and  destroys  that  case.    But  another 
very  decisive  objection,  the  importance  of  which  was  strongly  felt  in  the  case 
of  HamilUm  v.  Hope^  is,  that  the  direction  is  so  ambiguous  that  a  jury  were  not 
likely  to  know  or  infer  that  the  malice  must  be  found  in  the  application  for 
the  warrant,  a  matter  as  to  which  they  could  know  nothing  and  were  told 
nothing,  but  were  likely  and  entitled,  as  ordinary  men,  to  assume,  that  if  they 
anyhow  saw  any  evidence  of  malice  they  might  hold  the  entry  and  seizure 
under  a  legal  warrant  to  be  illegal,  since  they  were  not  told  that  (if  the  proof 
of  malice  under  this  issue  was  competent)  it  must  be  malice  in  the  applica- 
tion for  the  warrant ;  and  hence  they  might,  most  reasonably,  from  the  terms 
employed  infer  that,  though  the  warrant  was  honestly  and  rightly  applied  for, 
and  was  legal  and  valid,  they  might  look  to  any  evidence  of  afler  malice,  and  on 
that  ground  hold  the  entry  and  seizure  to  be  illegaL    But  then  this  latter  view 
of  the  direction  may  have  been,  and  the  pursuer  contends  that  it  was,  the 
meaning  of  the  Judge.    I  should  object  in  any  view  to  such  a  direction,  if 
such  was  its  meaning,  which  I  greatly  doubt,  as  so  indefinite,  so  little  within 
any  rules  of  law,  as  to  leave  a  jury  entirely  to  themselves  to  do  just  what  they 
pleased,  and  to  take  any  view  they  chose  of  the  case,  and  that  in  a  matter 
in  which  a  jury  most  peculiarly  requires  distinct  and  definite  direction.    I  am 
quite  ready  to  admit  that  it  would  be  quite  a  relevant  case  to  aver  that, 
idthough  a  party  did  honestly  apply,  in  such  circumstances'  as  occurred  here, 
for  a  warrant  on  fair  grounds  of  belief,  yet  that  after  he  had  obtained  it,  and 
while  it  was  in  his  power  to  interfere,  he  became  fully  aware  that  no  theft 
was  committed  from  himself,  or  that  his  property  had  been  recovered  and  was 
elsewhere,  and  that  in  the  fuU  knowledge  that  the  search  was  most  improper 
from  the  facts  he  had  ascertained,  yet  from  malice  and  the  desire  to  injure, 
he  allowed  the  warrant  to  be  executed  when  he  knew  that  the  only  result 
which  could  follow  was  injury  to  the  other's  character.    But  then  such  a  very 
special  and  singular  case,  though  relevant,  must  be  averred  in  pleading,  and 
put  distinctly  in  the  issue  as  the  case  which  the  pursuer  intends  to  prove,  and 
which  the  defender  has  to  meet.    I  cannot  conceive  any  thing  more  loose  and 
dangerous,  than,  after  the  defender  has  established  a  dear  case  of  protection, 
by  proof  of  regular  application  for  a  warrant,  against  the  honesty  6f  which 
application  no  proof  is  competent  ex  hypothesis  to  allow  the  pursuer,  in  answer 
to  that  defence,  to  set  up  so  very  peculiar  a  case  as  I  have  now  supposed,  in 
complete  contradiction  to  his  own  case,  and  wholly  inconsistent  with  his  issue, 
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July  2. 185S.   eaxd  to  permit  a  jury  in  such  a  loose  and  hap-hazai'd  maimer  to  find  damages 
w^-^     .under  this  issue.    But  in  order  to  oome  to  that  result,  the  direction  must  im- 
Graham  v,      port,  in  this  yiew  of  its  meaning,  that  the  jurj  might  afiirm  the  question  in 
M'Lacfalan.     ^^  issue,  and  the  verdict  most  aeeordingly  affirm  and  set  up  the  issue ;  and 
so  it  does  accordingly  find  the  entry  and  seizure  to  he  illegal.    But  how  can 
the  direction  lead  correctly  or  legally  to  this  result  T  I£  the  entry  and  seizure 
were  malicious,  that  might  he  a  ground  of  a  claim  for  damages,  because, 
although  legal,  it  was  done  from  the  design  to  injure  and  without  probable 
cause,  under  the  cover  of  legal  authority.    But  would  that  view  lead  to  the 
result,  that  while  there  was  a  legal  and  valid  warrant  under  which  alone  the 
entry  and  seizure  was  made  by  officers  of  the  law,  it  could  competently  and 
truly,  either  in  point  of  law  or  &ct,  be  found  that  the  defender  made  the  entry 
on  bis  own  authority,  without  warrant  and  legal  authority,  and  that  the  entry 
and  seizure  was  therefore  illegal,  although  the  first  part  of  the  direction  holds 
that  there  was  complete  legal  authority  for  these  acts,  and  that  they  were  not 
done  by  the  defender  and  others  under  his  own  authority.    The  direction  then 
is  wholly  inconsistent  with  itself  and  leads  to  direct  contradiction  ;  and  the 
right  directions  plainly  were  those  which  the  defender's  counsel  required  the 
Judge  to  give  to  the  jury.    They  are  couched  in  two  propositions,  both  of 
which  the  Court  are  of  opinion  are  correct  in  point  of  law. 

The  great  and  insurmountable  error  in  the  direction  which  the  Judge  ^d 
give,  is  in  allowing  the  pursuer,  when  the  defender  proved  his  privilege  to 
enter  in  answer  thereto  on  the  question  of  malice  and  want  of  probable  cause, 
in  order  not  .merely  to  overcome  the  privilege,  but  to  obtain  by  that  separate 
case  a  verdict  on  this  particular  issue,  which  no  such  case  could  possibly  set 
up  and  establish.    In  support  of  the  course  so  taken  at  the  trial  by  the  Judge, 
the  pursuer  pressed  upon  us  the  mode  in  which  the  case  of  Fenton  v.  Currie 
was  disposed  off — the  understanding  which  that  case  certainly  has  created — 
and  the  view  taken  of  its  import  in  Dunbar  v.  Stoddari  by  Lords  M^Kenzie, 
Fullerton,  and  Jeffrey.    Whether  in  a  case  of  slander  it  has  been  actually 
fixed,  that  what  it  was  proposed  at  the  trial  in  that  case  to  allow  the  pursuer 
to  do  in  order  to  overcome  the  privilege,  is  really  competent  in  such  a  case 
under  such  an  issue,  I  do  not  at  present  propose  to  consider.    I  am  ready  to 
hear  that  point — ^which  lis  in  no  degree  necessary  for  the  disposal  of  the  pre- 
sent case — ^more  formally  discussed,  when  it  shall  arise,  than  it  has  yet  been. 
But  I  must  add  that  I  am  not  disposed  to  disturb  the  understanding  which 
has  grown  out  of  the  case  of  Fenton^  and  been  acted  upon  in  others.     But 
assuming  in  fovour  of  the  pursuer  that  it  would  be  competent  to  the  pursuer 
in  such  an  action  as  in  Fenton  v.  Curriey  when  the  defender  shewed  that  the 
injurious  words  were  spoken  in  a  privileged  state  of  &cts,  to  destroy  the 
privilege  by  proof  of  the  feeling  and  enmity  with  which  under  cover  of  that 
privilege,  occasion  was  taken  by  the  utterance  of  the  words  to  injure  him, 
still,  on  the  grounds  I  have  already  explained,  it  is  in  my  judgment  very 
plain  that  the  course  permitted  to  the  pursuer  in  this  case  was  wholly  in- 
competent, and  that  the  distinction  between  the  competency  of  such  a  course 
in  a  case  of  slander  and  in  an  action  of  damages  for  an  illegal  search,  when 
it  appears  that  the  party  regularly  applied  for  legal  authority,  and  thus 
establishes  his  protection  by  proving  a  state  of  facts  to  which  the  issue  of  the 
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pursner  cannot  applj ;  the  distinction  I  say  is  so  marked  and  decided  that  July  2. 1858. 
the  case  of  Fenton  cannot  apply  to  the  present.  Bat  we  were  pressed  by  a  ""^^^^ 
recent  judgment  in  the  other  Division  on  9th  March,  Smith  v.  Green.  I^A^^^^lan 
was  an  issue  for  damages  on  account  of  wrongous  apprehension.  The  de- 
fender on  record  averred  no  privilege,  stated  no  facts  on  which  he  could 
claim  privilege,  and  had  no  plea  of  privilege — ^at  the  trial  the  Judge  ruled, 
^'  that  on  the  evidence  which  had  been  led  there  was  a  case  of  privilege  dis- 
closed, and  that  it  was  necessary  for  the  pursuer  to  prove  malice  and  want  of 
probable  cause.*'  The  Court  took  up  the  objection  that  the  defender  had 
not  averred  or  pleaded  any  privilege*  This  being  their  ground  for  setting 
aside  the  verdict,  then  there  was  no  privilege  pleadable  in  the  case,  and 
hence  it  was  not  necessary  to  prove  malice  and  want  of  probable  cause, 
and  therefore  there  could  be  no  question  there  as  to  the  competency  of  over- 
coming in  such  a  case  the  privilege  when  properly  raised  by  evidence  of 
malice  and  want  of  probable  cause.  No  such  point  could  really  be  decided 
if  the  record  excluded  the  defender  from  pleading  privilege.  On  the  whole 
I  think  we  must  sustain  the  exceptions. 

LoBD  CocKBURN.  We  are  prevented  by  statute  from  trying  any  cause 
except  upon  issues,  not  the  spontaneous  issues  into  which  a  properly  framed 
record  naturally  flows;  but  issues  extracted  before  trial  by  the  Court*  These 
issues  form  the  only  rudder  by  which  the  cause  can  be  steered  at  the  trial. 
Once  framed,  they  are  what  the  parties  must  stand  upon,  or  fall.  The 
formation  of  a  new  issue,  in  the  course  of  a  trial,  is  repugnant  to  our  whole 
scheme  of  procedure.  It  would  just  be  going  to  trial  without  an  issue  against 
the  express  direction  of  the  statute.  I  am  of  opinion  that  the  direction  given 
by  the  Judge  at  the  trial  of  this  case  was  wrong,  because  it  warranted  the 
jury  to  decide  against  the  defender,  if  they  believed  that  he  acted  maliciously 
and  without  probable  cause ;  whereas,  since  the  pursuer,  as  the  evidence 
turned  out,  required  the  existence  of  these  qualities  for  his  success,  then,  as 
he  liad  them  not  in  his  issue,  the  correct  result  was,  that,  whatever  he  might 
make  by  any  other  proceeding,  he  must  necessarily  lose  the  verdict  under 
the  only  issues  that  the  jury  had  been  sworn  to  try.  I  think  this  is  fixed  by 
the  cases  of  FerUon  and  of  Dunbar^  in  which  the  principle,  that,  where  a  de- 
fender's evidence  extinguished  or  superseded  the  pursuer's  issue,  the  pursuer 
must  lose  the  verdict,  was  recognised  by  nearly  all  the  Judges.  But  indeed 
I  require  no  authority  on  the  subject, — for  how  can  it  be  doubted  that  a  pur- 
suer cannot  obtain  a  legal  verdict  by  first  taking,  and  then  proving,  an  issue, 
which,  in  the  circumstances,  does  not  entitle  him  to  obtain  it  t  He  cannot 
abandon  the  issue  which  he  took,  and  introduce  a  new  one  in  the  course  of 
the  trial,  merely  because  his  existing  issue,  though  it  suited  his  anticipation 
of  the  facts,  is  discovered  not  to  suit  their  truth.  Nor  is  there  any  peculiarity 
raised  by  the  circumstance  of  privilege.  The  very  same  thing  may  occur  in 
any  other  case  where  a  pursuer  chooses,  or  is  compelled,  to  be  precise  as  to 
any  particular  circumstance,  and  discovers  in  the  progress  of  the  evidence 
that  he  is  wrong  as  to  that  circumstance.  Time  and  place,  for  instance,  and  the 
character  in  which  a  thing  was  done,  are  constantly  set  forth  in  issues,  so  as 
to  be  essential  to  a  party's  success.  Was  it  ever  heard  of  that  a  pursuer, 
whom  the  evidence  detects  in  an  error  as  to 'these,  can  escape  from  the  con> 


M^Lachlan. 
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July  2. 1858.  sequences  by  raising  a  case  at  the  trial  entirely  out  of  the  issue  ?    If  this 
s-Y^»/      were  competent,  precision  in  issues  would  be  useless ;  and,  in  particular,  no 
Graham  v.      person  ever  need  trouble  himself  by  setting  forth  malice  and  want  of  probable 
cause,  because  he  would  know,  that  he  may  resort  to  these,  if  necessary,  at 
the  trial. 

LoBDs  Murray  and  Wood  having  concurred, — 

The  Court,  accordingly,  *'  Sustain  the  exception  taken  to  the  charge  given 
to  the  jury :  Find  that  the  jury  should  have  been  directed  by  the  Judge,  in 
point  of  law,  that  if  the  entry  of  the  pursuer's  premises  and  the  seizing  and 
carrying  off  the  lead  were  by  police  constables  acting  under  and  by  virtue  of 
the  search- waiTant  of  10th  April  1851,  the  defender  was  entitled  to  a  verdict 
in  his  favour ;  and  also  that  under  the  pursuer's  record  and  issue  it  was  incom- 
petent for  the  pursuer  to  prove  that  in  appl3ring  for  the  said  warrant  of  10th 
April  1851  the  defender  had  acted  maliciously  and  without  probable  cause : 
and,  therefore.  Set  aside  the  verdict :  Find  the  pursuer  liable  in  the  expenses 
of  this  bill  of  exceptions,*'  &c. 

John  CuUeny  W.S.,  Pursuer's  Agent. 

Alexander  HamUtoti,  W.S.,  Defender's  Agent.  (J.  M.  M) 


No.  237.  MORISON  t;.  MACKENZIE. 

Act  of  Sederunt  1846—13  andli  Vict  c.  SQ^Process^-Jmy  Trial— Lead, 

ist  Division.  In  this  case  issues  had  been  adjusted  in  the  Inner  House,  and  the  case  re« 

July  6. 1858.  mitted  back  to  the  Lord  Ordinary.     Under  the  Act  of  Sederunt,  24th  Feb- 

^<^Y^-^  ruary  1846,  if  the  pursuer  does  not  give  notice  of  trial  within  ten  days  after 

Moriflon  y.  |jie  idsues  are  adjusted,  he  loses  the  lead,  and  it  is  competent  for  the  defender 

\\  111*  g  ftflM  A  

to  give  notice  of  trial.  The  pursuer  had  not  given  notice  of  trial  within  ten 
days  after  the  issues  were  approved  of,  but  he  enrolled  the  case  afler  the  ten 
days  had  expired,  for  the  purpose  of  moving  the  Lord  Ordinary  to  ^x  a  day 
for  the  trial.  Before  notice  of  that  enrolment  was  conveyed  to  the  defender, 
and  on  the  same  day,  the  defender  had  given  notice  to  the  pursuer  of  trial  to 
take  place  on  circuit.  The  question  therefore  arose,  whether  the  pursuer  had 
lost  the  lead,  or  whether  the  provisions  of  the  Court  of  Session  Act  did  not 
supersede  the  Act  of  Sederunt  as  to  cases  depending  before  the  Lord  Ordi- 
nary. 

LoBD  RuTHERFUEB  verbally  reported  the  case. 

Logan,  for  the  pursuer. 

Maiilandj  for  the  defender,  referred  to  McNeill  y,  Caldwell  and  Shedden,  ante^ 
p.  326.  The  provisions  of  the  Act  of  Sederunt  of  1846  were  there  held  to  be 
stiU  operative  ;  but  motions  actually  made  before  the  Lord  Ordinary  to  fix  a 
day  for  trial  held  to  be  equivalent  to  notice  of  trial.  Here  no  such  motion 
had  been  made. 

The  Lord  Pbesident.  During  the  time  the  pursuer  had  the  power  of  taking 
the  lead  was  it  not  competent  for  the  defender  to  move  the  Lord  Ordinary  to 
fix  a  day  for  trial  t  If  so,  does  the  Act  supersede  the  privileges  of  the  pur- 
suer as  to  the  lead,  and  not  those  of  the  defender  also  ?  If  the  defender  has 
grounds  for  the  trial  taking  place  on  Circuit,  instead  of  before  the  Lord 
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Ordinary,  the  Lord  Ordinarj  will  hear  these  and  decide.  We  think  it  per- jujy  e.  1863. 
fectly  competent  for  the  pursuer  to  make  the  motion.  ^*^v*^ 

J,  W.  Mackenzie^  W.S.,  Pnrsner's  Agent.  JJ^"v®'*  ?' 

Alexander  Hamilton,  W.S.,  Defender's  Agent.  (J.  S.  M.)     ^^®"'*®- 


FORBES  V.  FORBES  and  Others.  No.  238. 

Trmt-I)eed^^EnUdL--^De8tinatum. — A  traster  directed  a  strict  entail  to  be  executed 
"  apoa  the  series  of  heirs  after-mentioned,*'  calling  first  to  the  succession  his  heirs-male, 
and  next  his  heirs-female,  after  whom  his  natural  son  and  his  heirs-male,  and  so  on,  the 
destination  being  the  same  as  in  pre-existing  entails  referred  to.  The  truster  died  leaving 
no  lawful  issue : — Held^  that  the  natural  son,  although  the  first  party  called,  was  not  insti- 
tute, but  subject  to  all  the  fetters  directed  against  **•  heirs  and  substitutes." 

6  Geo.  1 V^  cap,  87 — Trmt'Dud — Entail — Provisions  to  Widovfs  and  younger  Children, — 
The  trust-deed  contained  no  instructions  as  to  inserting  provisions  for  widows  and  younger 
children.  The  Aberdeen  Act,  which  rendered  it  unnecessary  to  insert  in  an  entail  express 
power  to  grant  such  provisions,  was  repealed  two  year's  before  the  truster's  death,  but  was 
in  operation  at  the  date  of  his  executing  the  trust-deed,  and  also  two  previous  entails 
referred  to  therein : — Held,  that  the  truster's  silence  could  not  be  construed  as  an  inten- 
tion that  the  heirs  should  possess  such  power  of  granting  provisions)  and  that  it  proved 
nothing  more  than  that  the  truster  did  not  mean  to  give  any  power  beyond  that  which 
existed  by  law. 

This  was  an  action  of  declarator  at  the  instance  of  William  Nathaniel  ist  Division. 
Forbes  against  the  trustees  of  the  deceased  Lieatenant-Genend  Nathaniel  jaly  6. 1853. 
Forbes,  to  have  it  found  that  the  fetters  of  an  entail  which  the  trustees  were      ^^^"^^  > 
instructed  to  make,  did  not  apply  to  the  pursuer,  so  as  to  prevent  him  dealing  ^^^5^0^  ^ 
with  the  lands  entailed  as  a  fee-simple  proprietor.    By  deed  of  entail  of  the 
lands  of  Auchemach,  executed  in  July  1831,  Greneral  Forbes  called  to  the 
succession  the  heirs-male  of  his  body,  whom  failing,  heirs-female,  ^'  whom 
failing,  to  William  Nathaniel  Forbes,  mj  natural  son,  and  the  heirs-male  of  his 
bodj,  whom  failing,  to  Benjamin  Forbes,  mj  natural  son,  and  the  heirs-male 
of  his  body,  whom  failing,"  to  certain  other  parties  therein  specified.    In 
1836  General  Forbes  executed  an  entail  of  Dunotter,  in  which  the  destina- 
tion was  expressed  in  similar  terms,  with  this  exception,  that  the  name  of 
one  of  the  substitutes,  who  had  previously  died,  was  omitted.     Both  entails 
contained  a  power  of  revocation.    In  1840  General  Forbes   executed  a 
trust-disposition  and  deed  of  settlement,  proceeding  upon  the  narrative  of 
the  two  deeds  of  entail,  and  reserved  powers  of  revocation  under  them. 
The  trust-deed  proceeds  thus : — '^  And  &rther  considering,  that  in  all  pro- 
bability my  said  two  surviving  sons,  William  Nathaniel  Forbes  (the  pur- 
suer) and  Benjamin  Forbes,  or  either  of  them,  will  succeed  to  me  as  my 
heirs  of  entail,  and  that  they  are  both  under  age,  and  that  I  have  other 
means  and  estate  which  I  am  desirous  of  vesting  in  trust  for  the  purposes 
afler  specified,  and  that  I  am  also  desirous,  in  so  far  and  for  the  parti- 
cular reasons  and  purposes  afler  mentioned,  to  exercise  my  reserved  powers 
under  said  deeds  of  entail.''    The  deed  then  contains  a  general  disposition 
to  the  trustees  of  the  whole  estate,  funds,  and  effects,  heritable  or  moveable, 
**  at  present  belonging,  or  which  shall  pertain  and  belong  to  me  at  the  time 
of  my  decease,  including  also  my  whole  lands  and  estates,  both  entailed  and 
unentailed,  but  as  regards  my  entailed  lands  and  estates  only,  to  the  effect 
and  for  the  special  purposes  after  mentioned,"  &c. 


KrLachUn. 
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July  2. 185a.  sequences  by  raising  a  case  at  the  trial  entirely  out  of  the  issue?     If  this 
v-Y^*/      were  competent,  precision  in  issues  would  be  useless ;  and,  in  particular,  no 
Graham  v.      person  ever  need  trouble  himself  bj  setting  forth  malice  and  want  of  probable 
cause,  because  he  would  know,  that  he  may  resort  to  these,  if  necessary,  at 
the  triaL 
LoBDS  Murray  and  Wood  having  concurred, — 

The  Court,  accordingly,  *'  Sustain  the  exception  taken  to  the  charge  given 
to  the  jury :  Find  that  the  jury  should  have  been  directed  by  the  Judge,  in 
point  of  law,  that  if  the  entry  of  the  pursuer's  premises  and  the  seizing  and 
carrying  off  the  lead  were  by  police  constables  acting  under  and  by  virtue  of 
the  search-warrant  of  10th  April  1851,  the  defender  was  entitled  to  a  verdict 
in  his  favour ;  and  also  that  under  the  pursuer's  record  and  issue  it  was  incom- 
petent for  the  pursuer  to  prove  that  in  applying  for  the  said  warrant  of  10th 
April  1851  the  defender  had  acted  maliciously  and  without  probable  cause : 
and,  therefore,  Set  aside  the  verdict :  Find  the  pursuer  liable  in  the  expenses 
of  this  bill  of  exceptions,"  &c. 

John  CttlUny  W.Sm  Pursuer^s  Agent. 

Alexander  Hamilton^  W.S.,  Defender's  Agent.  (J.  M.  !ML) 


No.  237.  MORISON  v.  MACKENZIE. 

Act  ofSedaunt  1846—13  andU  VicL  c  Se^Procesa—Jwy  Trial^LecuL 

1st  Division.        In  this  case  issues  had  been  adjusted  in  the  Inner  House,  and  the  case  re- 
Ja]j  6. 1858.  mitted  back  to  the  Lord  Ordinary.     Under  the  Act  of  Sederunt,  24th  Feb- 
^<^Y^-^      ruary  1846,  if  the  pursuer  does  not  give  notice  of  trial  within  ten  days  after 
Morison  y,      the  issucs  are  adjusted,  he  loses  the  lead,  and  it  is  competent  for  the  defender 
to  give  notice  of  trial.     The  pursuer  had  not  given  notice  of  trial  within  ten 
days  after  the  issues  were  approved  of,  but  he  enrolled  the  case  after  the  ten 
days  had  expired,  for  the  purpose  of  moving  the  Lord  Ordinary  to  fix  a  day 
for  the  trial.     Before  notice  of  that  enrolment  was  conveyed  to  the  defender, 
and  on  the  same  day,  the  defender  had  given  notice  to  the  pursuer  of  trial  to 
take  place  on  circuit.    The  question  therefore  arose,  whether  the  pursuer  had 
lost  the  lead,  or  whether  the  provisions  of  the  Court  of  Session  Act  did  not 
supersede  the  Act  of  Sederunt  as  to  cases  depending  before  the  Lord  Ordi- 
nary. 
Lord  Rutherfuri)  verbally  reported  the  case. 

Logan,  for  the  pursuer. 

Mcddandj  for  the  defender,  referred  to  McNeill  y.  Caldwell  and  Shedden,  ante^ 
p.  826.  The  provisions  of  the  Act  of  Sederunt  of  1846  were  there  held  to  be 
still  operative ;  but  motions  actually  made  before  the  Lord  Ordinary  to  fix  a 
day  for  trial  held  to  be  equivalent  to  notice  of  trial.  Here  no  such  motion 
had  been  made. 

The  Lord  President.  During  the  time  the  pursuer  had  the  power  of  taking 
the  lead  was  it  not  competent  for  the  defender  to  move  the  Lord  Ordinary  to 
fix  a  day  for  trial  ?  If  so,  does  the  Act  supersede  the  privileges  of  the  pur- 
suer as  to  the  lead,  and  not  those  of  the  defender  also  ?  If  the  defender  has 
grounds  for  the  trial  taking  place  on  Circuit,  instead  of  before  the  Lord 


No.  238.  COURT  OF  SESSION.  505 

Ordinary,  the  Lord  Ordinary  will  hear  these  and  decide.  We  think  it  per- joly  6. 1853. 
fectly  competent  for  the  porsuer  to  make  the  motion.  ^*^v*^ 

J.  W.  Mackenzie^  W.S.,  Pursuer's  Agent.  Morison  v. 

Alexander  HamOUm,  W.S.,  Defender's  Agent.  (J.  S.  M.)     ^^«"^®- 


FORBES  V.  FORBES  and  Others.  No.  238. 

Trust-De&^EntaU — DesHnation, — A  truster  directed  a  strict  entail  to  be  executed 
"  upon  the  series  of  heirs  after^mentioned,"  calling  first  to  the  succession  his  heirs-male, 
and  next  his  heirs-female,  after  whom  his  natural  son  and  his  heirs-male,  and  so  on,  the 
destination  being  the  same  as  in  pre-existing  entails  referred  to.  The  truster  died  leaving 
no  lawful  issue : — ffeld,  that  the  natural  son,  although  the  first  party  called,  was  not  insti- 
tute, but  subject  to  all  the  fetters  directed  against  *^  heirs  and  substitutes." 

6  €t€0,  i  V^  cap,  87 — Trust-Deec^EniaU — Provisions  to  Widows  and  younger  Children.'— 
The  trust-deed  contained  no  instructions  as  to  inserting  provisions  for  widows  and  younger 
children.  The  Aberdeen  Act)  which  rendered  it  unnecessary  to  insert  in  an  entail  express 
power  to  grant  such  provisions,  was  repealed  two  year's  before  the  truster's  death,  but  was 
in  operation  at  the  date  of  his  executing  the  trust-deed,  and  also  two  previous  entails 
referred  to  therein : — Held,  that  the  truster's  silence  could  not  be  construed  as  an  inten- 
tion that  the  heirs  should  possess  such  power  of  granting  provisions)  and  that  it  proved 
nothing  more  than  that  the  truster  did  not  mean  to  give  any  power  beyond  that  which 
existed  by  law. 

This  was  an  action  of  declarator  at  the  instance  of  William  Nathaniel  1st  Division. 
Forbes  against  the  trustees  of  the  deceased  Lieatenant-General  Nathaniel  jniy  e.  1853. 
Forbes,  to  have  it  found  that  the  fetters  of  an  entail  which  the  trustees  were      ^^^'^^  • 
instructed  to  make,  did  not  apply  to  the  pursuer,  so  as  to  prevent  him  dealing  ^^^1^^  ^ 
with  the  lands  entailed  as  a  fee-simple  proprietor.    By  deed  of  entail  of  the 
lands  of  Auchemach,  executed  in  July  1831,  General  Forbes  called  to  the 
succession  the  heirs-male  of  his  body,  whom  fiuling,  heirs-female,  ^^  whom 
failing,  to  William  Nathaniel  Forbes,  my  natural  son,  and  the  heirs-male  of  his 
body,  whom  filing,  to  Benjamin  Forbes,  my  natural  son,  and  the  heirs-male 
of  his  body,  whom  failing,"  to  certain  other  parties  therein  specified.    In 
1836  Greneral  Forbes  executed  an  entail  of  Dunotter,  in  which  the  destina- 
tion was  expressed  in  similar  terms,  with  this  exception,  that  the  name  of 
one  of  the  substitutes,  who  had  previously  died,  was  omitted.     Both  entails 
contained  a  power  of  revocation.    In  1840  General  Forbes   executed  a 
trust-disposition  and  deed  of  settlement,  proceeding  upon  the  narrative  of 
the  two  deeds  of  entail,  and  reserved  powers  of  revocation  under  them. 
The  trust-deed  proceeds  thus : — '^  And  further  considering,  that  in  all  pro- 
bability my  said  two  surviving  sons,  William  Nathaniel  Forbes  (the  pur- 
suer) and  Benjamin  Forbes,  or  either  of  them,  will  succeed  to  me  as  my 
heirs  of  entail,  and  that  they  are  both  under  age,  and  that  I  have  other 
means  and  estate  which  I  am  desirous  of  vesting  in  trust  for  the  purposes 
after  specified,  and  that  I  am  also  desirous,  in  so  far  and  for  the  parti- 
cular reasons  and  purposes  after  mentioned,  to  exercise  my  reserved  powers 
under  said  deeds  of  entaiL"    The  deed  then  contains  a  general  disposition 
to  the  trustees  of  the  whole  estate,  funds,  and  effects,  heritable  or  moveable, 
"  at  present  belonging,  or  which  shall  pertain  and  belong  to  me  at  the  time 
of  my  decease,  including  also  my  whole  lands  and  estates,  both  entailed  and 
unentailed,  but  as  regards  my  entailed  lands  and  estates  only,  to  the  effect 
and  for  the  special  purposes  after  mentioned,"  &c. 
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July  6. 1858.       After  directing  the  trusteea  to  paj  the  truster's  debts  and  certiun  legacies, 
'"'^^"^^      also  provisions  to  his  wife,  and  making  various  appointments,  the  trust-deed 

Forbes,  &c  provides  for  the  purchase  of  lands,  which  the  trustees  are  directed  to  settle 
and  secure,  '^  bj  a  deed  or  deeds  of  strict  entail,  upon  the  series  of  heirs 
after  mentioned,  and  under  the  same  conditions,  provisions,"  &c.,  as  are  con- 
tained in  the  entails  of  Auchemach  and  Dunotter.  ^^  And  with  this  farther 
special  provision  and  declaration,  that  in  place  of  the  destination  contained  in 
my  said  deeds  of  entail,  the  new  entail  or  entails  so  to  be  executed  by  my 
said  trustees,  shall  call  to  the  succession  the  heirs-male  of  mj  body,  whom 
failing,  the  heirs-female  of  my  body,  whom  failing,  the  said  William  Nathaniel 
Forbes,  my  natural  son,  and  the  heirs-male  of  his  body ;"  and  after  giving  the 
whole  destination,  '^  but  with  and  under  the  conditions,  &c.,  in  my  said  deeds 
of  entail ;  and  in  case  my  present  intentions  of  re-entailing  my  said  estates  of 
Auchemach  and  Dunotter,  or  adding  a  supplementary  entail  in  consequence 
•of  tbe  change  of  destination  which  I  have  now  finally  resolved  upon,  should 
from  any  cause  not  be  carried  into  execution,  it  is  my  wish  and  desire  that 
my  said  trustees  shall,  as  soon  as  convenient  after  my  death,  make  up  and 
•complete  titles  to  my  said  estates  of  Auchemach  and  Dunotter,  and  strictly 
re-entail  the  same  according  to  my  intentions  as  expressed  in  this  deed ;  it 
being  my  particular  wish  and  desire  that  the  destination  of  my  said  estates  of 
Auchemach  and  Dunotter  should  be  to  the  same  series  of  heirs  as  those  im- 
mediately above  mentioned,  and  in  addition  thereto,  it  is  my  wish  and  desire 
that  my  said  trustees  shall  strictly  entail,  along  with  my  other  estates,  the 
whole  of  my  family  plate,"  &c. 

General  Forbes  died  in  1851  without  leaving  lawful  issue  of  his  body,  and 
without  having  executed  any  new  entails  of  his  estates  of  Auchemach  and 
Dunotter.  In  the  entails  executed  by  him,  the  legal  rights  of  terce  and  cour- 
tesy were  excluded ;  and  no  power  was  given  to  the  heirs  to  grant  provisions 
to  their  wives,  or  husbands,  or  younger  children.  Certain  of  the  trustees 
having  died,  a  judicial  factor  was,  on  the  application  of  the  survivors,  ap- 
pointed on  the  estate.  In  execution  of  his  duty  he  submitted  a  draft  deed  of 
entail  for  the  approval  of  the  Court,  which  was  remitted  in  common  form  to 
the  junior  Lord  Ordinary,  (Curriehill),  and  by  him  to  Mr  Dundas  to 
report  In  his  report  Mr  Dundas  stated  that  there  were  two  questions  of 
importance  for  the  consideration  and  disposal  of  the  Court,  viz.,  1st,  Whether 
the  deed  of  entail  to  be  executed  should  be  so  framed  as  expressly  to  subject 
the  pursuer,  although  the  first  party  called  to  the  succession,  and  entitled  to 
succeed  Gteneral  Forbes  in  the  estates  in  question,  as  disponee  thereof,  to  the 
operation  of  the  fetters  directed  against  heirs  and  substitutes,  or  should  be  so 
framed  as  to  make  the  pursuer  the  institute  or  disponee,  and  make  the  fetter* 
ing  conditions  of  the  entail  applicable,  not  to  him,  but  merely  to  the  heirs  of 
entail  called  after  him ;  and,  2d,  Whether  the  deed  of  entail  should  be  sa 
framed  as  to  enable  the  pursuer,  and  the  heir  of  entail  in  possession  for  the 
time,  to  make  provisions  in  favour  of  their  widows  and  younger  children  re- 
spectively, to  the  same  extent  and  efiect  as  would  have  been  available  to  such 
widows  and  children  under  the  Aberdeen  Act,  the  5th  Geo.  IV.,  cap.  87, 
jsupposing  the  same  had  not  been  afiected  by  the  Entail  Amendment  Act,  11 
and  12  Vict.,  cap.  36. 
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The  present  action  was  brought  at  the  suggestion  of  the  Court,  as  the  most  July  6. 1858. 
proper  mode  in  which  to  dispose  of  these  questions. 

Macfathxnti  and  the  DeanK  of  Faculty  for  the  pursuer,  contended,  that  in  f^orbea,  &c. 
the  destination  there  is  an  express  limitation  of  the  truster's  instructions, 
which  distinguishes  this  case  from  L^nedoch^fi  Trustees^  15th  March  1853. 
Farther,  at  the  time  General  Forbes  executed  the  deeds,  it  was  unnecessarj 
for  him  to  confer  any  express  power  on  the  pursuer  or  his  heirs  of  entail,  to 
make  provisions  in  favour  of  their  widows  and  jounger  children,  in  respect 
that  independentlj  of  any  express  power,  thej  would  have  the  right,  and  be 
able  to  make  such  provisions  in  virtue  of  the  Aberdeen  Act,  5  Geo.  IV.,  c. 
87.    General  Forbes  meant  and  intended  that  the  pursuer  and  his  other  heirs 
of  entail  should  have  the  benefit  of  the  provision  of  that  Act.     He  did 
nothing  aflerwards  to  indicate  any  change  of  this  intention.     On  the  contrary 
his  deeds  in  their  full  effect  as  regarded  the  right  of  his  heirs  of  entail  to 
make  provisions  in  &vour  of  their  widows  and  younger  children  remained 
at  his  death  entire  and  unaltered.    The  Act  of  1848  does  not  prohibit  such 
provision.    It  only  requires  that  the  entailer  shall  expressly  say  so  in  the 
deed.    Therefore,  in  seeking  to  have  these  provisions  introduced,  the  pursuer 
is  not  doing  violence  to  the  policy  of  that  statute,  while  he  is  fulfilling  the  will 
and  intention  *of  the  truster. 

A,  R.  Clarky  Formany  NeaveSj  and  G,  G.  Bellj  were  for  various  parties  in- 
terested in  the  entail. 
Bossj  for  the  judicial  factor  on  the  estate. 

The  LoED  President.  Two  points  are  here  raised,  1st,  Is  Mr  Forbes  to 
be  under  the  provisions  of  the  entail  at  all ;  and,  2d,  Is  the  entail  to  be  firaimed 
in  such  a  manner  as  to  contain  provisions  to  wives  and  children.  As  to  the 
first  question,  I  think  it  is  very  clear  that  the  pursuer  must  be  held  to  be  sub- 
ject to  the  fetters.  The  trust-deed  is  explicit.  It  must  be  construed  as  a 
deed  of  instruction  to  make  an  entail ;  and  it  is  dear  that  the  deed  to  be  made 
in  conformity  therewith,  was  to  be  a  strict  entail.  The  fetters  were  to  be 
imposed  on  those  who  are  described  as  the  series  of  heirs  after  mentioned. 
Now,  it  is  as  one  of  this  series  of  "  heirs  after  mentioned,"  that  the  pursuer 
claims.  It  is  by  accident  that  he  gets  the  beneficial  possession  of  the  estate, 
but  the  direction  in  the  trust-deed  does  not  say  that  he  is  to  be  excepted  from 
the  fetters  in  the  event  of  that  contingency.  The  principle  upon  which  an  in- 
stitute has  been  held  not  to  be  subject  to  the  fetters  imposed  on  substitute  heirs, 
has  no  application  here.  There  fetters  are  imposed  on  a  certain  description  of 
persons,  and  not  on  those  who  are  not  comprehended  within  that  description. 
Here  the  question  is,  what  was  the  intention  of  the  truster  who  imposes  fetters 
on  a  certain  series  of  heirs,  and  within  which  series  the  pursuer  comes  ?  The 
principle  of  the  case  of  Lynedoch  applies  here ;  and,  a  fortiorij  the  case  of 
Mackenzie  of  Seafortk,  for  there  the  entail  was  made  and  had  come  into 
operation.  The  intention  is  perfectly  plain,  and  the  instruction  admits 
of  only  one  reading.  The  second  question  must  be  also  answered  in  the 
negative.  The  power  under  the  Aberdeen  Act  for  making  provisions  to 
wives  and  children  to  a  certain  extent,  was  a  statutory  limitation  or  relaxa- 
tion of  the  fetters  that  might  be  imposed  on  future  heirs.  Now  that  Act  was 
repealed  in  1848 — two  years  before  the  truster's  death — as  to  all  entails  to  be 
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Julv  6.  185S.  made  after  that  date.    As  to  fatare  entails,  the  old  law  applies,  and  provi- 
nons  must  be  found  in  the  entail,  or  if  not,  they  do  not  exist  at  all.     The 

Forbes  &c  ^^^^1  ^^^^  '^^  question  of  1851,  can  borrow  nothing  therefore  from  the  Aber- 
deen Act.  The  truster's  silence  as  to  the  inserting  the  provisions  proves 
nothing  more  than  that  ho  did  not  mean  to  give  any  power  beyond  that  which 
existed  by  law.  Now  this  is  said  to  be  a  question  of  intention.  From  whence 
are  we  to  gather  an  intention  to  grant  such  a  power  f  The  most  that  can  be 
said  is,  that  the  truster  did  not  advert  to  the  altered  state  of  the  law ;  and  that 
if  he  had  done  so,  he  would  have  given  such  a  power.  But  this  does  not 
imply  intention  one  way  or  the  other.  His  mind  is  not  directed  to  it  at  all. 
Therefore  it  resolves  into  a  conjecture,  as  to  what  he  would  have  done, 
had  his  mind  been  directed  to  it.  But  how  do  we  know  that  his  mind 
was  not  directed  to  the  subject ;  and  if  he  had  formed  a  decided  intention 
not  to  give  provisions,  would  his  instruction  to  his  trustees  not  have  been  the 
same  as  it  is  t  Therefore,  I  am  afraid  that  we  cannot  supply  this  omission 
without  doing  violence  to  important  rules. 
The  rest  of  their  Lordships  concurred. 

The  Court  *^  assoilzie  the  defender  from  the  whole  conclusions  of  the 
summons,  and  decern,  superseding  in  hoc  statu,  the  question  of  expenses." 

WiUiam  N,  Fraser,  W.S.,  Agent  for  Porsner. 

Morton,  WhUehead,  and  Greig,  W.S.,  )  Defendere 

J.  S.  Forman,  W.S.,  /  ^^^^  '^^  l^eteaiaere. 


No.  239.  WILSONS  r.  Sir  WILLIAM  DRUMMOND  STEWART 

AND  THE  EARL  OF  MANSFIELD. 

Procesa— Act  of  Sederunt,  2ith  December  18S8,  sect  12^Adv<?cation^IUckdming  Note,— 
In  an  advocation,  where  a  new  record  has  been  made  up  in  the  Conrt  of  Session  and 
judgment  pronounced  thereon,  a  reclaiming  note  against  such  judgment  is  competent, 
although  there  is  not  appended  to  it  the  Inferior  Court  record. 

Ist  Division.       This  was  an  advocation  of  an  action  of  removing.    A  new  record  had  been 

July  7. 1853.  made  up  in  this  Court,  and  afler  closing  the  record  and  debate  the  Lord  Or- 

^'-'Y^^      dinary  gave  judgment  in  the  case.     Against  that  judgment  a  reclaiming  note 

Wilwns  V,      ^rag  presented,  to  the  competency  of  which — 
Stewart,  &c  r  »  t-  j 

Currte,  for  the  respondent,  objected  that  there  was  not  appended  to  it  the 
Inferior  Court  record,  as  required  by  the  Act  of  Sedeiiint,  24th  Dec.  1838, 
sect.  12  (enrolment  of  new  causes) ;  see  also  BirtwhistU^a  Trustees,  Idth  Jan. 
1831 J  Affleck,  15th  Nov.  1833. 

Fraser,  for  the  reclaimer.  The  Act  of  Sederunt  does  not  apply.  It  pro- 
ceeds on  the  assumption  that  the  record  in  the  Inferior  Court  is  the  record  on 
which  judgment  has  been  given,  and  hence  the  necessity  for  printing  it.  But 
in  this  case  the  record  was  not  the  original  record,  but  a  substitutional  record, 
and  therefore  there  was  no  necessity  for  printing  it ;  Logan  v.  Kenooodj  21st 
May  1850  ;  Simpson  v.  Summers,  22d  May  1852. 

The  LoBD  Presidbmt.  When  the  Judicature  Act  says  that  an  interlocu- 
tor shall  be  final  unless  the  reclaiming  note  shall  be  of  such  and  such  a  char* 
acter,  a  reclaiming  note  which  has  not  that  character  is  not  one  which  keeps 
the  interlocutor  open.     But  when  the  direction  in  the  Act  of  Sederunt  does 
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not  so  express  it,  I  do  not  think  there  is  to  be  a  nullitj  attaching  to  it.    1  July  7. 1B53. 
entertain  the  same  view  here  as  in  the  case  of  Simpson.    No  donbt  the  terms       ^-^v^ 
of  the  summons  and  defences  in  the  Inferior  Court  may  be  important  to  both  Wilsons  i^ 
parties.     The  question  is,  not  whether  the  party  is  to  get  access  to  these,  but 
whether,  because  they  are  not  printed,  the  reclaiming  note  is  null.     I  am  not 
inclined  to  go  that  length.     1  think  it  is  the  duty  of  the  reclaimer  to  print 
these,  and  that  it  is  more  regular  that  they  should  be  printed  along  with  the 
note  than  that  they  should  be  put  on  our  table  the  night  before  the  advising. 
But  I  cannot  go  the  i  length  of  holding  that  the  note  presented  without  them 
is  incompetent. 

LoBD  FiTLLERTON.  I  had  somc  doubts  as  to  the  last  case  of  Simpson^  but 
I  am  not  disposed  to  go  against  it  The  words  of  the  Act  of  Sederunt  do  not 
leave  us  any  alternative  but  the  words  of  the  statute  do,  and  I  am  not  in- 
clined to  sustain  this  objection. 

LoBD  IvoRT.  I  am  of  the  same  opinion,  and  I  think  in  principle  that  the 
case  of  Simpson  is  a  direct  precedent. 

LoBD  Robertson  agreed. 

The  Court  "  repell  the  objection.** 

John  GeUadyj  S.S.C.,  Reclaimer's  Agent. 

Murray  if  Ferrier,  W.S.,  Respondent's  Agents.  (J.  S.  M.) 


MILLER  V.  MARSH.  No.  240. 

EntaU—Deed  of  Nomnation^  Revocation — Death-bed^  Reducdon—ffeir'at'Laio.^ A 
party  executed  a  deed  of  entail  and  relative  deed  of  nomination,  to  the  exduaion  of  the 
heir-at-law  from  the  succession.  On  death«-bed  the  entailer  executed  a  deed  of  revoca- 
tion, freeing  the  estate  of  the  fetters  of  the  entail,  but  declaring  the  deed  of  entail  and 
deed  of  nomination  still  to  subsist  as  regards  the  succession  :—^e/(/  that  the  removing  of 
the  fetters  did  not  affect  the  destination  so  as  to  create  a  new  nomination  of  heirs ;  there- 
fore, that  the  deed  of  revocation  was  not  to  be  regarded  as  a  deed  executed  on  death-bed 
creating  a  nomination  to  the  prejudice  of  the  heir-at-law,  and  therefore  was  not  reducible 
at  his  instance. 

Miller,  the  pursuer  in  this  case — ^which  consisted  of  conjoined  actions  of  1st  Division. 

reduction-improbation,   and  declarator  —  was  heir-at-law  of  the  deceased  July  8. 1863, 

William  Henry  Miller,  Esq.,  of  Craigentinny,  and  as  such  he  sought  to  re-      ^-^r*^ 

duce  certain  deeds  of  entail  and  others,  executed  by  the  late  Mr  Miller  to  his  Miller  w. 

<■     •       «         .1  ^        •  Marsh, 

exclusion  from  the  succession. 

On  the  dd  of  March  1829  the  late  William  Henry  Miller  executed  a  deed 
of  entail  of  bis  lands  and  barony  of  Craigentinny  aud  others,  in  favour  of  him- 
self as  institute,  and  the  heirs-male  and  female  of  his  body,  and  the  heirs-male 
and  female  of  their  bodies  respectively,  ^'  whom  failing,  to  the  other  heirs  of 
tailzie  and  provision  named  or  called  to  the  succession  by  me  in  a  deed  of 
nomination  written  with  my  own  hand,  and  executed  by  me  of  even  date  with 
these  presents,  or  to  be  named  or  called  to  the  succession  in  any  deed  or 
deeds,  nomination,  or  nominations,  to  be  executed  by  me  at  any  after- time  dur- 
ing my  life." 

By  the  deed  of  nomination  of  heirs  above  referred  to,  Mr  Miller  called  to 
the  succession  of  the  estates  contained  in  the  tailzie  a  series  of  substitutes. 
The  first  parties  to  whom  it  is  provided  that,  failing  heirs  of  his  own  body,  the 
estates  shall  devolve  and  belong,  are  Sarah  Marsh  (one  of  the  daughters), 
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Jalj  8. 1858.  second  daughter  of  Thomas  Marsh  of  Wheatley,  in  the  county  of  York,  ^^  and 

,m^y^^      the  heirs  of  tailzie  and  provision  to  be  appointed  by  the  said  Sarah  Maxsh,  by 

Miller  v,         any  deed  or  nomination,  or  other  writing  under  her  hand,  at  any  time  of  her 

Marsh.  }*£^ .  ^]^qq^  foiling,  to  the  heirs  whatsoever  of  the  body  of  the  said  Sarah 

Marsh ;  whom  fedling,  to  Ellen  Marsh,  fifth  daughter  of  the  said  Thomas 

Marsh,  and  the  heirs  of  tailzie  and  provision  to  be  appointed  by  her,  by  any 

deed  or  nomination,  or  othe^  writing  under  her  hands,  at  any  time  of  her  life ; 

whom  failing,  to  the  heirs  whatsoever  of  the  body  of  the  said  Helen  Marsh.*' 

Then  follows  a  nomination  of  other  parties,  the  whole  concluding  with  a 

^^  whom  all  failing,  the  heirs  and  assignees  whomsoever  of  the  said  Sarah  Marsh;'' 

— ^it  being  specially  provided  and  declared,  that  ^^  these  presents  are,  and  the 

nomination  of  heirs  of  tailzie  and  provision  which  the  said  Sarah  Marsh  and 

Ellen  Marsh  are  hereby  empowered  to  execute,  shall  be  granted  always  with 

and  under  the  conditions,  &c.,  specified  in  the  foresaid  deed  of  entail." 

The  deed  of  tailzie  contains  all  the  usual  prohibitions  and  restrictions,  and 
clauses  irritant  and  resolutive  of  a  strict  entail  directed  against  the  institute 
as  well  as  the  substitute  heirs,  and  also  various  other  conditions  and  provi- 
sions :  And  it  declares  that,  in  the  event  of  it,  or  of  the  deed  or  deeds  therein 
referred  to,  then  or  thereafter  to  be  executed  by  the  grantor,  or  by  the  heirs 
of  tailzie,  ^'  being  ineffectual  from  any  cause  whatever,  or  of  the  failure  dur- 
ing my  own  lifetime,  or  during  the  lifetime  of  any  descendant  of  my  body,  of 
all  the  other  heirs  therein  called  to  the  succession, — ^then,  and  in  all  or  any  of 
these  cases,  the  deed  written  with  my  own  hand,  and  executed  by  me  on  the 
16th  day  of  October  1827,  and  now  remaining  in  my  custody  undelivered ;  or 
failing  this,  the  deed  executed  by  me  on  the  12th  day  of  November  1810,  also 
remaining  in  my  custody  undelivered,  are  hereby  declared  to  be  not  revoked 
(notwithstanding  the  execution  of  these  presents,  and  of  the  other  deeds  herein 
referred  to),  but  the  same  shall  be  fully  and  completely  effectual  for  securing 
the  lands,  barony,  and  others,  property  and  superiority  as  aforesaid,  herein 
and  therein  disponed  to  the  heirs  therein  called  to  the  succession,  as  if  I  had 
never  executed  these  presents,^'  (that  is,  the  entail  1829),  ^'or  taken  the  titles 
of  the  said  lands,  barony,  and  others,  in  any  different  manner  subsequently  to 
the  execution  of  the  deeds  above  referred  to,  or  either  of  them."  Mr  Miller 
then  reserves  to  himself  powers  of  revocation  and  alteration  of  the  tailzie,  in 
whole  or  in  part,  of  the  most  ample  description.  In  the  deed  of  nomination, 
there  is  also  reserved  full  power  to  revoke  or  alter.  The  deeds  of  1827,  aud 
of  1810,  are  dispositions  of  his  property  in  favour  of  a  series  of  heirs  different 
in  some  respects  from  that  contained  in  the  deed  of  nomination,  but  exclusive 
of  the  pursuer.  In  terms  of  the  deed  of  nomination,  the  destination  of  the 
estates  carries  them  completely  away  from  the  granter's  heir-at-law  to  other 
parties. 

The  deeds  of  entail  and  nomination  were,  during  Mr  Miller's  life,  recorded 
in  the  register  of  tailzies,  on  the  6th  of  March  1829.  Down  to  1848  the 
succession  to  the  estate  of  Craigentinny  continued  to  stand  upon  the  deeds  of 
entail  and  nomination ;  but  on  the  30th  of  October  of  that  year,  Mr  Miller,  in 
the  exercise  of  his  reserved  powers,  executed  a  deed  of  revocation.  After  a 
narrative  proceeding  upon  the  deeds  of  tailzie  and  nomination,  and  the  resolu- 
tion of  Mr  Miller,  for  certain  good  causes  and  considerations,  ^^  to  revoke. 
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recal,  and  rescind  the  whole  proyisions,  conditionB,  restrictions,  limitations,  July  8. 1868. 
exceptions,  prohibitions,  clauses  irritant  and  resolutive,  and  declarations  spe- 
cified and  contained  in  the  said  deed  of  entail,  so  as  to  leave  the  said  lands ^^^^^^  ^' 
and  barony  of  Craigentinny  to  be  taken  free  of  fetters,  and  in  fee-simple,  by 
the  said  heirs  called  to  the  succession  thereof,  and  to  whom  the  same  are  dis- 
poned by  the  said  deed  of  entail  and  relative  deed  of  nomination,''  the 
deed  goes  on  thus :  "  Therefore,  and  in  virtue  of  the  reserved  powers  in  the 
said  deed  of  entail  and  relative  deed  of  nomination,  to  alter,  revoke,  or  inno- 
vate and  rescind  the  conditions  and  others  therein  written,  I  do  hereby  revoke, 
recal,  and  rescind  the  haill  provisions,  conditions,  restrictions,  limitations,  ex- 
ceptions, prohibitions,  clauses  irritant  and  resolutive,  and  that  in  their  whole 
heads,  tenor,  and  contents,  with  all  that  has  followed,  or  might  have  been 
competent  to  follow  thereupon,  as  the  said  conditions  and  others  are  especially 
written  and  contained  in  the  foresaid  deed  of  entail :  Declaring  that  my  said 
lands  and  barony  of  Craigentinnj  and  others  shall  belong  to  me,  and  the  suc- 
cession thereto  descend  to  the  heirs  referred  to  in  the  said  disposition  and 
deed  of  entail,  and  who  are  nominated  by  the  said  deed  of  nomination,  and 
that  in  the  order  of  succession  prescribed  by  the  said  deed,  freed  and  dis- 
charged of  the  said  provisions,  restrictions,''  &c.,  ^^  in  the  same  manner,  and 
as  freely  in  all  respects  as  if  the  said  lands  and  barony  had  been  disponed 
and  conveyed  to  myself,  and  the  said  heirs  called  to  the  succession  thereof, 
free  of  all  fetters,  and  in  fee-simple,  by  the  terms  of  the  said  deed  of  entail 
and  relative  deed  of  nomination :  Declaring  always,  that  the  said  deed  of 
entail  and  relative  deed  of  nomination  shall  remain  and  subsist,  to  all  intents 
and  purposes,  as  a  valid  and  effectual  disposition  and  conveyance  of  the  said 
lands,  and  others  therein  written,  to  the  heirs  thereby  called  to  the  succession. 
And  I  do  hereby  accordingly  ratify,  approve  of^  and  confirm  the  said  disposi- 
tion and  deed  of  entail,  and  all  the  feudal  clauses  thereof,  to  the  effect  of  con- 
veying the  said  lands,  barony,  and  others,  to  and  in  favour  of  the  heirs  of 
entail  therein  named  and  designed  or  referred  to,  in  the  order  of  succession 
thereby  appointed." 

Mr  Miller  died  on  the  3l8t  day  of  October  1848.  The  date  of  his  death, 
therefore,  was  within  sixty  days  of  the  deed  of  revocation  executed  by  him  on 
the  30th  October  1848,  which,  among  others,  was  now  called  for,  to  a  certain 
extent  to  be  reduced,  and  it  was  admitted  that  he  was  then  labouring  under 
the  disease  of  which  he  died.  After  Mr  Miller's  death,  the  succession  to  the 
barony  of  Craigentinny  was  taken  up  by  the  defender,  Sarah  Marsh,  and  a 
title  completed  in  her  person  in  fee-simple,  as  having  right  to  the  estate  as 
unlimited  fiar  under  the  foresaid  deeds  of  tailzie,  nomination,  and  revocation. 
The  pursuer  founded  on  the  death-bed  deed  of  revocation  of  October  1848, 
as -a  valid  and  complete  revocation  of  the  deed  of  entail  of  March  1829,  and 
he  contended,  that  in  so  far  as  the  former  contains  a  new  settlement  of 
the  barony  of  Craigentinny  upon  the  defender,  or  others,  to  the  exclusion  of 
his  heir-at-law,  it  is  reducible,  as  being  executed  on  death-bed : — And  further 
— and  viewing  the  deed  of  revocation  as  only  a  partial  revocation  of  the  deed 
of  entail — ^he  contends  that,  in  so  far  as  it  is  attempted  by  the  declarations 
aad  provisions  therein  made  with  reference  to  the  deed  of  entail  and  deed  of 
nomination,  and,  by  a  combination  of  all  the  three,  to  constitute  a  settlement 
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JtUy  8. 1858.  of  the  estate,  in  fee-simple^  upon  the  heirs  called,  it  is  on  the  same  ^onnd, 

reducible  at  his  instance  as  heir-at-law* 
Marsh/  Preliminary  defences  were  lodged,  pleading  inter  alia^  that  the  sound  and 

true  construction  of  the  deed  of  revocation  is,  that  it  does  not  touch  the  deed 
of  entail  and  relative  deed  of  nomination,  but  leaves  them  entire  as  a  con- 
veyance of  the  estate,  whatever  may  be  the  effect  of  that  deed  with  reference 
to  the  conditions  under  which  the  estate  is  to  be  taken,  and  therefore  that  the 
pursuer's  title  and  interest  to  insist  in  the  action  is  excluded  by  the  deeds 
of  entail  and  nomination. 

The  Lord  Ordinary  (Wood)  repelled  certain  of  the  reasons  of  redaction 
founded  on  the  construction  of  the  deed  of  revocation,  and  to  that  extent  *•*■  sus* 
tains  the  defences,  and  assoilzies  the  defenders,  and  decerns/' 

The  other  points  of  the  case  not  embraced  in  this  interlocutor  were  reported 
to  the  Court  by  Lord  Curriehill,  before  whom  the  case  latterly  depended. 

Against  Lord  Wood's  interlocutor  the  pursuer  reclaimed. 

H.  J.  Robertson^  and  Buchanan^  for  the  reclaimer.  The  position  of  the 
heir-at-law  is,  that  there  cannot  be  pushed  against  him  the  maxim  of  appro- 
bating or  reprobating  the  deed  of  revocation  at  same  time.  He  may  take  all 
the  benefit  of  it,  and  it  cannot  be  used  against  him  ;  Kerr  v.  Erskine,  16th 
Jan.  1851.  The  question  is,  how  far  that  deed  is  a  revocation  ?  It  revoke* 
everything  but  the  feudal  clauses  of  the  deed.  It  altered  its  character  as  a 
deed  of  strict  entail.  A  trust-estate  cannot  be  extended  to  an  absolute 
estate  ;  BeH's  Com.,  1.,  p.  697  ;  so  also  by  analogy  an  entailed  estate  cannot 
be  extended  into  a  fee-simple  estate  ;  Cockbum  v.  Cameron^  4th  June  1836. 
The  effect  of  the  deed  of  revocation  was  to  alter  the  succession  and  create  a 
new  nomination  ;  for,  from  the  mere  change  in  the  quality  of  the  estate  there 
is  a  contingent  change  in  the  destination.  Anything  that  causes  the  destina- 
tion to  diverge  is  a  new  nomination.  [Lord  Fullerton.  That  may  arise 
from  accident.  There  is  a  change  in  the  effect  of  the  deed,  but  there  is  no 
change  in  the  destination.]  We  contend  that  a  variance  makes  a  new  nomi- 
nation. 

Dundasj  and  Neave^  for  the  respondent,  were  not  called  on. 

The  Lord  PassiDBirr.  I  think  that  neither  upon  the  first  nor  second 
branches  of  the  respondent's  argument  is  there  any  tenable  ground.  That  a 
new  nomination  on  the  ground  of  death-bed  may  be  cut  down,  is  a  general  pro- 
position that  is  no  doubt  true ;  but  we  must  first  be  satisfied  that  there  is  here 
a  revocation  such  as  puts  an  end  to  the  deed  of  1829.  It  is  said  that  this  deed 
of  1848  is  two  deeds ;  1st,  that  it  is  a  total  revocation  of  the  deed  of  1829 1 
and,  2d,  that  it  is  a  totally  new  nomination  of  heirs,  and  creates  a  new  desti- 
nation. I  do  not  think  it  is  either  the  one  ,or  the  other.  First,  it  is  no  new 
conveyance.  There  are  no  conveying  words  in  it,  and  it  does  not  give  the 
estate  to  any  body.  The  character  of  the  deed  is  very  plain.  It  is  calculated 
to  create  a  tailzied  estate  into  a  fee-simple  one.  It  is  said  that  cannot  be 
done.  It  is  like  a  trust.  I  think  the  limitations  and  restrictions  of  the  entail 
may  be  removed  by  a  deed  of  this  kind,  by  declaring  that  the  party  does  not 
mean  them  any  longer  to  subsist.  The  continuance  of  the  estate  and  the  rights 
of  parties  to  enjoy  it  is  a  very  substantial  thing.    The  fetters  imposed  in  the 
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wtaU  ia  a  difbrent  thingy  and  I  think  may  be  removed,  any  or  all  of  them,  Jnlj  8. 185d. 
by  a  declaration  to  that  effect  It  is  the  fee  of  the  estate  that  is  conyeyed,-—  ^^r^ 
the  foil  fise,  under  certain  restrictionB,  and  if  the  entailer  says,  I  talce  off  the  ^^®f  ^' 
limitationsi  was  not  that  competentT  I  cannot  conceive  a  doubt  about  that  mat* 
ter.  Bat  there  is  a  second  point  put,  which  at  the  first  view  of  it  appears  sound ; 
that  when  you  convert  a  taikied  fee  into  a  fee-simple,  yon  necessarily  alter  the 
destinationi  because  the  qualifying  conditions  are  so  constantly  interfering 
with  the  rights  of  destination  that  the  removal  of  these  makes  a  different 
state  of  destination  altogether.  And  if  this  was  a  new  nomination  of  heirs,  then 
the  argument  would  come  in,  that  this  was  done  on  death-bed.  Hut  I  do  not 
look  on  this  as  a  new  nomination  of  heirs.  It  is  a  retention  of  the  old  nomina- 
tion in  express  terms.  The  true  meaning  of  this  deed  is,  that  the  estate  is 
to  go  free  to  parties  named  in  the  deed  of  nomination.  It  is  a  declaration  to 
that  eihct ;  it  is  not  a  nomination.  Now,  is  not  that  competent  t  If  it  be 
competent  at  all  for  a  man  to  revoke  fetters,  and  to  say  that  the  estate  should 
still  go  to  the  same  persons,  and  to  say  that  the  deed  shall  remain  an  entail 
to  them,  I  cannot  figure  language  more  clear  to  do  it  than  is  done  in  this 
deed.  His  purpose  is  dear,  that  he  does  not  mean  a  new  nomination.  I 
cannot  adopt  the  reading  that  is  given  to  this  clause,  nor  the  efiect  that  is 
said  to  flow  firom  a  revocation  of  the  fetters,  and  therefore  I  see  no  ground 
fiar  altering  the  interlocutor  of  the  Lord  Ordinary. 

LoBD  FuLLERiON.  I  am  of  the  same  opinion :  and  I  cannot  help  express- 
ing my  satis&ction  that  your  Lordship  has  given  no  countenance  to  the  argu- 
ment for  the  heir-at-law,  for  it  contains  many  principles  dangerous  to  the  best 
understood  doctrines  of  the  law  of  entail,  and  for  which  there  is  no  authority, 
but  the  reverse.  For  the  first  proposition  maintained  was,  that  the  last  deed  of 
nomination  must  be  held  to  be  a  new  conveyance,  because  there  is  an  alteration 
from  entail  into  fee-simple.  I  do  not  know  where  there  is  the  slightest 
authority  for  that.  It  happens  every  day,  contrary  to  the  evident  intention 
of  the  entailer,  that  fetters  are  held  to  be  no  longer  binding.  The  title  is  a 
totally  different  thing  firom  fetters,  and  may  be  quite  good  although  the  fetters 
are  left  out.  I  cannot  see  how,  when  the  act  of  removing  the  fetters  is  the 
act  of  the  entailer  himself,  why  a  conveyance  free  from  fetters  is  not  a  per^ 
fectly  good  conveyance,  warranting  a  good  title  in  fee-simple  without  fetters. 
The  case  of  trust  is  perfectly  different  As  to  the  other  point  I  have  no  diffi- 
culty. I  have  been  accustomed  to  hold  an  alteration  of  the  order  of  the  suc- 
cession as  being  one  thing,  and  the  imposition  of  fetters  as  being  quite  dif- 
ferent. That  runs  through  the  whole  system  of  our  law ;  but  according  to 
the  argument  we  have  heard,  that  is  quite  wrong,  and  striking  off  fetters  is  an 
alteration  of  the  order  of  succession.  I  cannot  hold  that.  All  that  was  done 
here  was  the  withdrawing  of  fetters ;  but  to  hold  that  that  is  a  new  nomina- 
tion is  out  of  the  question  altogether.  On  both  points  I  concur  with  your 
Lordship. 

LoBD  Iyobt  concurred. 

LoBD  RoBEBTSON.  I  entertain  the  same  opinion.  The  question  tumis  on 
the  terms  of  the  deed  of  1829  and  deed  of  nomination,  and  the  effect  of  the 
death-bed  deed.  Now  the  destination  is  divided  into  three  branches ;  first, 
the  heirs  of  the  truster's  body ;  second,  whom  failing,  the  other  heirs  of  tailzie 
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July  8. 1858.  named  by  the  deed  of  nomination ;  and  thirdly,  the  heirs  to  be  named  or  called 
'^-^Y^^      to  the  successiin  in  any  deeds  of  nomination  to  be  executed  by  him  at  any 

?P^*5''*  after  time  during  his  life.  On  the  same  day  he  executes  what  is  plainly 
a  deed  of  noniination  and  nothing  else.  Now  I  do  not  understand  it 
to  be  disputed,  that  if  the  party  had  died  leaving  these  deeds  alone,  that  they 
were  valid  deeds  to  exclude  the  heir-at-law.  Then  under  what  does  he  come  ? 
No  doubt  it  is  competent  for  him  to  found  on  the  deed  executed  in  deaih-bed. 
But  under  what  possible  construction  of  this  deed  of  1848  is  it  to  be  called  a 
deed  of  nomination  ?  It  is  a  deed  of  nomination  that  nominates  nobody  at 
aU ;  or  if  it  is  a  nomination,  it  re-nominates  those  nominated  before.  Is  that  a 
new  deed  of  nomination  ?  or  is  that  the  kind  of  deed  of  nomination  contem- 
plated under  the  three  branches  of  the  destination  ?  It  is  a  reiteration  of  the 
former  deed  of  nomination.  But  it  is  said  to  contain  a  revocation.  It  does 
not  so.  It  contains  the  word  " revoke ;"  but  what  does  it  revoke?  Nothing. 
Now,  how  can  it  be  possibly  maintained  that  that  is  a  new  deed  of  nomina- 
tion with  a  revocation  of  the  order  of  succession  ?  It  is  a  re-establishment  of 
the  order  of  succession,  a  re-naming  of  those  already  nominated ;  and  aU  thai 
is  proposed  to  be  done  is  to  knock  off  fetters, — which  does  not  alter  the  order 
of  succession. 

The  Court  "  adhere  to  the  interlocutor  of  Lord  Wood,  Ordinary,  reclaimed 
against :  further,  on  report  of  Lord  Curriehill,  Ordinary,  the  pursuer's  counsel 
having  stated,  that  in  consequence  of  the  refusal  of  the  reclaiming  note,  No. 
...  he  had  no  wish  to  be  farther  heard  on  the  points  taken  to  report  by  Lord 
Curriehill,  Repel  the  whole  remaining  reasons  of  reduction  in  the  original 
summons  and  supplementary  summons,  in  so  far  as  the  same  are  not  repelled 
by  the  interlocutor  of  Lord  Wood  now  adhered  to :  Sustain  the  defences,  as- 
soilzie the  defender  from  the  whole  conclusions  of  the  original  action,  and  of 
the  supplementary  action,  and  decern  :  Find  the  defender  entitled  to  her  ex- 
penses, &c.'' 

John  Cullen^  W.S.,  Pursuer's  Agent. 

Dttndas  Sf  Wilson^  C.S.,  Defender's  Agents.  (J.  S.  M.) 


No.  241.  WALLACE  &  CO.  v.  MCNEILL. 

HqxtraHon-^Master  and  Servant — It  was  the  rule  in  a  certain  coal-pit  for  the  minera 
themselves  to  support  the  roofs  of  their  respective  rooms  with  wooden  props,  which  props 
the  master  was  hound  to  furnish.  A  miner  having  proceeded  to  work  without  propping 
up  the  roof  of  his  room,  owing  to  the  want  of  props  which  the  master  had  failed  to  supply 
on  that  day,  and  having  heen  injured  by  the  fall  of  the  roof: — ffeldy  that  an  action  of 
damages  at  his  instance  against  the  master  could  not  be  maintained,  the  accident  having 
been  occasioned  by  the  servant's  own  wilful  neglect  of  duty,  which  the  master^s  iault  in 
not  furnishing  props  could  not  excuse ;  and  that  the  servant  was  entitled  to  have  refused 
to  work  without  props,  and  to  have  claimed  his  day's  wages. 

2d  Division.  ^^^  ^^  ^^  action  raised  in  the  Sheriff-Court  of  Lanarkshire,  concluding 
July  8  1868.  ^'^^  damages  for  the  injury  sustained  by  the  pursuer  M'Neill,  through  the 
s,^.,^^  culpable  carelessness  of  Wallace  &  Co.,  the  defenders.  M'Neill  was  a  miner 
Wallace  &  Co.  employed  in  a  colliery  leased  by  the  defenders.  In  1851  he  was  injured, 
v.  M*Neill.  while  at  work  in  one  of  the  rooms  in  the  colliery  by  the  fall  of  the  roof;  and 
for  this  injury  he  now  sought  compensation  on  the  ground  that  the  accident 
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had  been  occasioned  bj  the  defenders  having  neglected  their  duty  in  notJnly  8.  isr.n.- 
causing  the  strata  of  the  roofs  of  the  rooms  to  be  sufficiently  propped  up  and^  ,,  e  &  Co 
supported,  and  in  not  providing  a  sufficiency  of  wood  for  the  miners  to  make  v.  M*NeilL 
props  (technically  called  "  trees"),  in  order  to  sustain  their  rooms.  Wallace 
&  Co.  averred  in  defence  that  it  Was  the  duty  of  the  miners  themselves  to  see 
to  the  support  of  their  respective  rooms,  by  inserting  trees  as  they  excavated 
the  coal,  which  the  pursuer  had  neglected  to  do ;  and  that  there  was  always 
an  abundant  supply  of  wood  on  the  premises  for  forming  such  trees.  They 
pleaded,  that  he  could  not  sue  for  damages  for  what  had  been  occasioned  by 
his  own  fault.  A  proof  was  led,  the  result  of  which  will  be  seen  from  the 
final  interlocutor  in  the  cause,  which  finds,  <'  in  point  of  fact,  that  it  was  the 
rule  and  practice  of  the  colliery  in  which  the  pursuer  was  working  that  the 
colliers  should  duly  prop  and  support  the  roof  of  their  several  rooms,  in  order 
to  prevent  injury  to  themselves  or  to  the  workings  in  the  said  mine ;  that 
such  use  and  practice  was  fully  known  to  the  pursuer ;  and  thus  it  was  his 
duty  so  to  prop  and  support  the  roof  of  the  room  in  which  he  was  directed 
to  work,  after  the  same  had  been  opened  a  certain  length  by  another  collier, 
in  order  to  prevent  danger  to  himself  and  to  the  workings :  Find  that  he  was 
warned  the  day  before  the  accident  that  it  would  be  dangerous  to  proceed 
with  the  working  of  this  room  without  propping  the  roof;  and  that,  in  the 
knowledge  of  such  danger,  he  sought  for  props  on  that  day,  but  could  not 
find  any  :  Find  that  the  next  day,  without  obtaining  or  asking  for  the  same, 
if  there  were  none  at  the  pit-head,  he  proceeded  to  work  further  in  his  room 
without  obtaining  props  for  the  roof,  to  his  own  manifest  risk  and  danger.'' 
It  was  further  proved,  that  the  defenders  always  kept  a  plentiful  supply  of 
wood  for  trees  at  a  depot  distant  from  the  pit  about  a  quarter  of  a  mile,  and 
on  the  road  leading  to  the  pit  from  the  colliers'  houses ;  that  it  was  the  usual 
practice  of  the  defenders  to  furnish  wood  from  the  depot  to  the  colliers,  by 
conveying  it  to  the  pit  head  in  the  hutches,  and  leaving  it  there,  so  that  the 
colliers  might  readily  obtain  it  and  cut  it  down  to  suit  the  sizes  of  their  re- 
spective rooms ;  but  that  neither  the  night  before,  nor  the  morning  of  the 
accident,  was  there  any  supply  of  this  wood  to  be  found  at  the  pit-head. 

The  SherifP-substitute  assoilzied  the  defenders,  but  the  Sheriff-depute  re- 
called this  interlocutor ;  and,  on  the  ground  that  the  defenders  had  neglected 
to  comply  with  the  general  custom  of  having  a  sufficient  supply  of  wood  for 
props  at  the  pit-head,  found  them  liable  in  damages,  subject,  however,  to 
modification,  in  respect  of  the  pursuer's  own  imprudent  conduct. 

Wallace  &  Co.  advocated,  for  whom — 

Logauj  and  Neavesy  argued,  that  a  distinction  must  be  taken  between  such  a 
case  as  the  present  and  those  where  there  has  been  a  failure  to  pei*form  a  duty 
incumbent  on  the  master  aloney  e,  g,,  the  duty  of  maintaining  sufficient  work- 
ing machinery.  In  the  latter  cases,  the  servaoi  is  entitled  to  rely  on  the  safety 
of  what  it  is  his  master's  business  to  secure,  and  if  he  be  injured  while  acting 
on  such  reliance,  he  will  be  entitled  to  reparation,  even  though  his  conduct 
has  been  imprudent  and  reckless.  Here,  on  the  oiher  hand,  the  servant 
failed  in  the  duty  of  supporting  his  room,  a  duty  incumbent  on  himself  alone ; 
it  is  true  his  master  had  to  do  something  to  enable  the  servant  to  perfonu 
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Jnly  8. 1858.  ^^^  ^^^'  ^^^  ^^^®  master's  &j!ixae  to  supplj  trees  did  not  entitle  the  servant 
""^""T^      to  go  to  work  diiogerouslj,  and  in  breach  of  his  own  duty ;  he  was  not  ea« 
Wallace  &  Co.  tiUed  to  go  and  kill  himself  at  his  master's  expense.    He  proceeded  to  work 
V.  M  NeuL      ^^  y^^  ^^^^  ^^ .  ^^^  therefore  the  present  action  is  not  relevant. 

Jcme$  CcanpbeUy  and  H.  BoberUon^  for  McNeill.  It  is  proved  to  have  been 
the  invariable  practice  for  the  coal-master  to  supply  wood  for  trees  at  the 
pit-head.  This  daty  was  neglected  in  the  present  instance,  and  the  pursuer 
was  injured  firom  the  want  of  trees.  It  is  true  the  servant  acted  imprudently 
in  risking  his  safety  by  continuing  to  work ;  but  the  master  is  bound  to  guard 
his  workman  against  dangers  attendant  on  their  own  rashness,  and  no  im* 
prudence  on  their  part  can  excuse  the  master's  neglect ;  Dichan  v.  Sankmf 
81st  Jan.  1852. 

Lord  Justigb-Clebx.  This  case  involves  an  important  principle,  and  it 
is  very  material  that  the  grounds  of  our  judgment  should  be  correctly  stated 
and  generally  known.  The  Court  has,  on  many  occasions,  confirmed  the 
principle,  that  it  is  the  paramount  duty  of  coal-masters,  and  persons  engaged 
in  similar  undertakings,  to  provide,  in  every  way,  for  the  safety  of  the  work* 
men  in  their  employment,  against  the  risks  which  such  employment  involves. 
And  the  Court  has  also  held  most  justly,  that  such  masters  must,  by  their 
precautions  and  arrangements,  protect  their  workmen,  who  are  proverbially 
reckless,  against  the  consequences  of  their  own  rashness  and  imprudenee* 
But,  on  the  other  hand,  we  must  take  care  that  the  law  is  not  carried  to  sneh 
a  length  as  to  encourage  workmen  in  their  imprudent  disregard  of  danger, 
when  folly  aware  of  it,  and  when  it  is  their  special  duty  to  take  the  meaanres 
necessary  to  prevent  it  The  roofe  of  the  rooms  must  be  supported  against 
the  well  known  danger  of  stuff  fidling  from  them  upon  the  workmen.  It  is 
the  duty  of  both  master  and  servants  to  prevent  that  danger,  each  by  separate 
measures  on  their  own  parts  respectively.  The  masters  are  bound  to  fbmish 
the  timber  for  props,  and  to  place  them  at  the  pit  mouth,  ready  for  the  work- 
men to  cut  up  and  use.  This  is  clear  in  this  case,  and  probably  in  all  cases, 
without  special  bargain  on  the  subject  It  is  no  part  of  the  serrice  of  the 
men  to  bring  the  props  to  the  pit  mouth,  more  than  to  obtain  any  other  of 
the  proper  pit  supplies.  But  it  is  the  workmen  themselves  whose  business 
and  duty  it  is  to  fit  and  place  the  props  to  the  roofii.  If  the  props  are  not 
properly  fitted  and  placed,  or  are  cut  by  the  men  of  insufficient  length,  the 
fault  is  solely  that  of  the  workman ;  and  if  the  roof  falls,  it  is  the  result  of  his 
own  unskilfulness  or  want  of  attention.  Thus  the  measures  on  which  their 
safety  depends  are  to  be  taken  by  themselves,  and  the  case  is  not  one  in 
which  they  are  using  what  is  given  to  them  by  their  masters  (as  ropes, 
machinery,  &c.)  as  sufficient  and  complete  for  their  protection,  and  which, 
without  much  inquiry,  they  go  on  using  perhaps  too  long,  being  entitled  to 
rely  on  the  safety  of  doing  so.  On  the  occasion  in  question,  the  pursuer  was 
warned  of  the  necessity  of  propping  the  roof  of  his  room.  Besides,  as  a  col- 
lier, he  was  bound  to  know  of  the  risk,  and  he  did  know  of  it,  for  he  made 
a  search  for  props  in  leaving  work  the  day  before,  but  found  none,  and 
borrowed  firom  another  on  the  day  of  the  accident  a  prop,  which,  however, 
was  too  short,  and  which  he  did  not  make  sufficient  by  resting  it  on  stones. 


No.  241.  COURT  OF  SESSION.  517 

Next  morning  no  props  were  to  be  obtained.    I  think  that  is  fully  proved,  jnij  $.  1858.* 
Even  if  that  fact  were  doubtful,  I  should  be  willing  to  assume  it  in  argument     ^"^^^^ 
in  &yonr  of  the  pursuer  in  judging  of  the  relevancy  of  his  case,  and  of  the^jj^  *'.^^* 
soundness  of  the  principle  on  which  the  masters  are  here  held  to  be 
liable.    Then,  when  no  props  were  at  the  pit  mouth,  what  was  to  be  done  ? 
One  of  the  workmen  who  had  not  himself  that  day  wood  for  props,  under  the 
impression  of  that  feeling  of  recklessness  which  the  necessity  of  daily  labour 
produces,  when  men  are  not  fully  informed  of  their  relative  rights,  adds  that 
he  was  *'  obliged  to  go  on  and  work  notwithstanding,  or  otherwise  go  home 
and  starve."    I  wish  it  to  be  well  understood  by  colliers,  both  for  their  own 
sakes,  and  for  the  true  interests  of  their  employers,  that  such  is  not  the  alter- 
native, and  that  if  the  proper  supplies  for  the  safety  of  workmen  are  not  fur- 
nished by  the  masters,  and  ready  for  the  men,  they  being  at  the  pit  reatfy  to 
workj  are  entitled  to  their  day's  wages,  although  Ihey  should  not,  as  tiiey 
ought  not,  attempt  to  work  to  their  own  danger.    But  they  must  wait 
a  reasonable  time  for  the  wood,  and  distinctly  apply  to  the  proper  party  to 
get  it,  or  intimate,  that,  if  not  got,  they  must  leave  the  pit,  or  if  such  party  is 
absent,  (as  on  this  occasion),  they  must  send  for  the  supply,  if  they  know  that 
there  is  any  belonging  to  the  coal-master  at  a  convenient  distance*    Under 
such  limitations  to  prevent  pretexts  being  made  to  abstain  from  work,  and 
yet  claim  wages,  and  taking  the  honest  case  which  occurred  here,  that  the 
further  working  in  the  room  «ould  not  without  props  be  carried  further  with- 
out imminent  danger,  and  that  no  props  were  furnished  by  the  master  for  the 
workmen,  I  apprehend  it  to  be  clear  that,  after  requiring  props  and  sending 
notice  that  they  must  be  furnished,  the  workmen  are  not  only  entitled,  but 
bound  to  abstain  from  incurring  danger,  and  are  entitled  to  their  day's  wages, 
for  it  is  the  &ult  of  the  master  alone,  which  in  such  a  case,  leads  to  the  ex- 
pected return  not  being  made  in  the  output  of  coal.    They  are  in  attendance 
ready  to  work  in  fulfilment  of  their  part  of  the  contract    But  the  master  has 
foiled  to  give  them,  as  bound,  the  means  essentially  necessary  to  enable  them 
to  work  with  safety.    Hence  they  can  claim  the  wages  due  to  them  for  the 
period  for  which  they  are  bound  to  give  their  labour,  for  there  is  no  fonlt  on 
their  part.    It  is  very  important  that  this  should  be  understood  to  be  l^e  law 
*  of  such  a  case,  (of  course  I  exclude  abuse),  for  then  the  colliers  will  be  led 
steadily  and  quietly  to  refuse  to  work  when  there  is  danger,  until  they 
have  the  means  of  preventing  the  danger ;  and  the  masters  and  their  man- 
agers will  thus  be  led  to  attend  much  more  pointedly  to  the  supply  and  ex- 
amination of  the  adequate  and  suitable  materials  for  ensuring  the  safety  of 
the  men  while  working.    I  have  said  this  is  a  case  in  which  the  men  themselves 
were  the  only  parties  to  take  the  measures  necessary  for  their  own  safety,  the 
materials  being  furnished  by  the  masters.    Hence  it  cannot  be  quoted  as 
leading  to  the  result,  that  in  the  ordinary  circumstances  which  occur,  the 
masters,  if  they  have  neglected  their  duty  of  providing  for  the  safety  of  the 
workmen — ^have  used  too  long  insufficient  machinery— or  have  not  had  their 
mines  examined  against  fire-damp,  and  so  forth — are  relieved  from  liability 
for  damages,  merely  because  the  men  have  been,  as  they  are  known  always 
to  foe,  rash,  imprudent,  and  reckless.    Quite  the  reverse ;  here  the  pursuer 
ran  into  "  a  seen  danger,"  when  his  duty,  even  to  his  employer,  was  not  to 
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July  8.  1853.  work.     Judgment  must  therefore  go  for  the  advocators,  but  without  expenses. 
^-'Y^*^  Lord  Cockbubn.    I  agree  in  all  points  except  one,  which,  however,  I  con- 

Wallace  &  Co.  gicier  not  so  material  as  to  affect  the  result  to  which  your  Lordship  has  come. 
^'  '      It  was  the  duty  of  the  workman  to  protect  his  room  by  keeping  up  the  roof, 

and  he  was  warned  eighteen  hours  before  the  accident,  of  the  risk  he  was  in- 
curring by  neglecting  this  duty.  I  think  it  is  the  fair  result  of  the  proof  that 
the  master  did  not  commit  any  &ilure  in  duty  in  not  maintaining  a  supply 
of ''  trees*'  at  the  pit  mouth,  for  there  were  lots  at  the  depot,  which  was  close 
to  M^NeilFs  house,  and  he  was  not  entitled,  in  my  opinion,  to  demand  as 
matter  of  right,  that  they  should  be  laid  down  for  him  at  the  pit  mouth.  If 
we  had  to  go  on  this  alone,  I  would  hold  the  man  wrong,  and  the  master 
right.  But  this  point  is  not  of  consequence,  for  the  strong  ground  against 
McNeill's  claim  is  this,  that  even  assuming  the  master  to  have  faOed  in  duty 
in  not  having  wood  at  the  pit  mouth,  still  the  man  instead  of  refusing  to  work, 
says,  with  extraordinary  rashness,  I  will  work  on,  and  you  shall  be  liable  to 
me  in  damages  if  I  get  hurt.  But  he  had  no  right  to  go  on  to  work ;  he  was 
bound  to  have  abstained.  Nor  is  he  to  go  home  and  starve.  On  the  con- 
trary, he  is  to  go  home  and  earn  his  wages  without  any  work  at  all ;  for 
there  is  no  Judge  who  would  not  hold  him  entitled  to  his  wages  in  such  cir- 
cumstances as  the  present 

LoBDS  MuBRAT  and  Wood  were  of  opinion,  that,  even  assuming  a 
failure  in  duty  on  the  part  of  the  master  in  not  supplying  wood  at  the  pit 
mouth,  still  there  was  such  a  failure  in  duty  on  the  part  of  the  man  in  work- 
ing on  to  the  hazard  of  his  life,  as  barred  him  from  insisting  for  damages. 

The  CouBT  accordingly,  pronounced  an  interlocutor  advocating  the  cause, 
and  containing  the  findings  already  quoted.  It  then  proceeded,  '^  Find  that 
his  duty  was  not  to  work  where  it  was  thus  dangerous  to  do  so,  but  to  ask  for 
and  obtain  props  for  the  support  of  the  roof,  if  there  were  none  at  the  pit- 
head, and  that  if  none  were  obtained  and  supplied  to  him,  that  he  being  ready 
to  fulfil  his  engagement,  but  entitled  and  bound  not  to  work  with  danger  to 
himself  at  the  workings,  would  have  been  entitled  to  his  day's  wages  :  Find, 
therefore,  in  point  of  law,  that  the  pursuer  in  this  state  of  the  facts,  is  not  en- 
titled to  claim  damages  in  respect  of  the  fall  of  the  roof^  which  he  thus 
failed  to  support,  and  by  which  he  was  injured,  firom  the  coal-masters,  merely 
because  the  supply  of  wood  was  not  furnished  to  him  on  the  morning  of  that 
day :  Therefore  assoilzie  the  defenders  from  the  conclusions  of  the  libel,  and 
decern  :  But  find  no  expenses  due  to  either  of  the  parties." 

James  Peddie,  W.S.,  Advocator's  Agent. 

C.  and  C.  Fisher^  S.S.C,  Respondents'  Agents.  (J.  M.  M.) 


No.  242.  Petition,  WILLIAM  HALCOMB. 

Marriage' Contract — Jhist — Judicial  Factor. — CircuniBtances  in  which  the  Coart  snper- 
seded  trustees  under  a  marriage-contract,  and  appointed  a  judicial  factor  for  the  adminis- 
tration of  the  trust. 

This  was  an  application  for  the  appointment  of  a  judicial  factor  in  room  of 

TIAlQCQ  AiS>  J.X  w 

*  ^y  '        '   the  petitioner  and  other  trustees  nominated  in  a  marriage-contract  between 
Petition  ^^^^*t®  Thomas  Thorns  and  Miss  Gilbert.      The  trustees  named  were  the 

Halcomb.        petitioner,  certain  brothers  of  Mr  Thorns,  and  Miss  GDbert's  brother,  now  resi- 


l8t  Division. 
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(lent  in  New  Zealand.     The  marriage-contract  provided  for  payment  of  anjniyS.  1853. 
annuity  of  £200  to  Miss  Gilbert  from  the  day  of  the  marriage,  and,  in  case      """^^^ 
she  should  survive  her  husband,  for  payment  of  £3000  to  the  marriage  trus-  £®V*'^°u 
tees  at  the  first  term  after  his  death,  the  interest  of  which  was  to  be  applied, 
pro  tanto,  towards  payment  of  the  annuity,  and  the  capital  to  be  held  by  them 
for  the  purposes  therein  mentioned.     The  heirs  and  representatives  of  Mr 
Thoms  were  to  be  liable  for  the  balance  of  the  annuity.     The  petition  set 
forth,  that  Mr  Thoms  and  his  wife  left  this  country  for  New  Zealand  in  1842 ; 
that  he  died  there  in  1845,  was  then  insolvent ;  that  he  was  survived  by  Mrs 
Thoms  and  an  infant  son,  by  neither  of  whom  is  he  represented ;  that  the  peti- 
tioner and  Mr  Gilbert  accepted  of  the  office  of  trustees ;  that  no  payment  has 
been  made  to  the  trustees  or  the  widow  on  account  of  the  annuity,  and  that 
the  £3000  remains  unpaid ;  that  at  his  death  Mr  Thoms  was  entitled  to  a 
share  of  valuable  properties  in  Scotland  belonging  to  himself  and  his  brothers 
jointly,  under  a  trust-deed  executed  in  favour  of  themselves  for  the  purpose  of 
selling  the  lands  and  paying  the  debts  due  by  the  trusters  and  dividing  the 
residue  amongst  them  in  equal  shares.     That  the  petitioner  had  made  appli- 
cation to  the  trustees  under  that  deed — ^being  also  trustees  nominated  under 
the  marriage-contract — ^for  an  account  of  their  intromissions,  but  unsuccess- 
fully, and  that  having  intimated  their  acceptance  of  the  ofiice  of  trustees  under 
the  marriage-contract,  the  petitioner  was  thus  unable  to  take  measures  to  en- 
force fulfilment  of  the  obligation  under  the  marriage-contract,  his  co-trustees 
being  the  parties  who  fall  to  account,  and  they  having  declined  to  do  so.     In 
the  circumstances,  therefore,  the  petitioner  prayed  to  have  the  administration 
of  the  marriage-trust  placed  in  the  harids  of  a  judicial  factor. 

Answers  were  lodged  for  the  Thoms,  stating  that  a  sum  supposed  to  be 
equal  to  his  eventual  share  in  the  residue  of  the  joint  estate  had  been  paid  to 
their  brother  before  he  went  to  New  Zealand.  The  trust  could  not  advanta- 
geously be  brought  to  a  close  at  present,  but  they  professed  themselves  most 
anxious  that  the  petitioner  should  have  the  amplest  opportunity  of  performing 
whatever  duties  he  might  consider  necessary  to  be  discharged  in  order  to  pro- 
mote the  interests  or  secure  the  rights  of  the  trust  estate ;  and  they  entered 
into  detailed  explanation  to  shew  that  their  conduct  had  not  been  actuated  by 
improper  or  unworthy  motives. 

But  the  Court,  in  the  whole  circumstances,  and  seeing  that  no  account  of 

the  management  of  the  joint  property  had  been  furnished,  superseded  the 

management  of  the  trust  under  the  marriage-contract,  and  appointed  a  judicial 

factor  as  craved  for. 

Mackay  Sf  Howe^  W.S.,  Petitioner's  Agents. 

Lockhart,  Morion,  Wdteheady  and  Grog,  W.S.,  Respondent's  Agents.      (J.  S.  M.) 


BUCHANAN'S  TRUSTEES  v.  MONTGOMERIE  and  FLEMING.        No.  243. 

Running  stream — Drainage — Inferior  herUor. — A  proprietor  of  land  erected  dweUing- 
hooses  thereon,  which  he  supplied  artificially  ^ith  water,  and  the  sewerage  of  which  he  con- 
ducted hy  pipes  and  otherwise  to  a  small  running  stream.  The  stream  was  thereby  polluted 
and  Tendered  unfit  for  the  use  of  cattle  and  for  domestic  purposes  to  which  it  had  been 
applied  by  an  inferior  heritor  i^Held,  that  the  pollution  being  created  by  artificial  means, 
such  use  of  the  stream  was  not  sanctioned  by  any  doctrine  of  law ;  and  that  the  inferior 
heritor  was  therefore  entitled  to  interdict  the  continuance  of  its  use  for  drainage  purposes. 


520  CASES  DECIDED  IN  THE  No.  243. 

lit  Dlrisioa.       "^^  was  m  advocation  from  the  Sheriff-Court  of  Lanarkshiie,  and  the 
July  9. 1863.  ^^^  ^^  *^®  ^*^  **  establiflhed  by  proof  were  as  follows : — ^The  pnisuerBy 
""^^r^      Buchanan's  trustees,  were  trust  proprietors  of  the  lands  and  estate  of  Dowan- 
Tn^^sv*     ^'  which,  with  the  exception  of  the  ground  taken  up  by  the  mansion-hoiue, 
Montfiromerie  garden,  offices,  and  ornamental  plantations,  were  occupied  for  pastoral  and 
and  Bleming.  agricultural  purposes.     The  defenders,  Montgomerie  and  Fleming,  were  pro- 
prietors of  the  lands  and  estate  of  Eelvinside,  which  in  part  bound  the  pur- 
suer's lands.     They  had  laid  out  a  considerable  portion  of  their  lands  for 
feuing  and  building  purposes,  and  a  number  of  houses  were  built  thereon, 
and  other  houses  and  tenements  in  progress  of  being  erected.    Water  was 
introduced  into  these  houses  by  pipes  from  the  Glasgow  Water  Company's 
works,  and  a  common  sewer  had  been  constructed  by  the  defenders,  whereby 
the  waste  or  sewerage- water  was  carried  off  from  the  buildings,  and  discharged 
into  a  covered  tile  drain,  and  afterwards  into  an  open  cut  or  course,  and  so 
led  into  a  small  run  of  water  or  streamlet  which  flowed  through  the  pursuer's 
lands  of  Dowanhill.    It  was  only  by  an  artificial  alteration  of  the  levels  of  the 
land  through  which  the  waste  or  sewerage-water  was  brought  that  it  was  carried 
in  that  direction;  left  to  itself  the  water  would  find  its  way  first  into  the  lands 
of  Hillhead,  and  would  afterwards  be  discharged  on  the  lands  of  Dowanhill. 
Previous  to  the  sewerage-water  being  led  into  the  run  or  streamlet,  the  water 
therein  was  sufficiently  pure  to  be  suitable  for  domestic  purposes  and  the  use 
of  cattle,  but  since  the  introduction  of  the  sewerage-wat^,  the  water  in  the  ran 
or  streamlet  had  become  so  adulterated  and  vitiated  as  to  be  unfit  for  domestic 
purposes  or  for  cattle. 

In  these  circumstances  the  pursuers  {Nresented  an  application  to  the  Sheriff 
to  have  the  defenders  interdicted  from  discharging  upon  the  pursuers'  lands 
the  water  and  sewerage-water  from  the  houses  erected  by  the  defenders. 

A  record  was  made  up  and  the  interdict  granted.  The  defenders  advo- 
cated the  cause. 

P.  Fraser,  and  Neaves,  for  the  advocators.  The  obligations  between  in- 
ferior and  superior  heritors  entitle  the  advocators  to  such  a  passage  for  the 
water,  which,  in  the  legitimate  use  of  their  property,  is  accumulated  there, 
E.  2,  9,  2.  The  primary  use  of  land  is  for  the  habitation  of  man.  Inferior 
lands  are  subject  to  the  burden  of  carrying  off  the  sewage  arising  from  such 
use,  and  water-courses  are  the  provisions  which  nature  has  supplied  for  that 
purpose ;  Daumie  v.  Earl  of  Mora^,  12th  November  1825.  For  more  than 
forty  years  the  pursuer's  lands  have  been  subject  to  die  burden  of  passing  the 
sewage  of  a  farm-house  on  the  advocator's  property,  and  the  prescription 
applies  to  all  houses  to  be  erected  thereon. 

Youngy  and  the  Dean  of  Faculty^  for  the  respondents.  So  far  as  the 
surface  water  is  concerned  the  inferior  heritor  is  bound  to  receive  it.  But  a 
streamlet  cannot  be  converted  into  a  common  sewer ;  Dunn  v.  HamUtony  11th 
March  1837,  15  S.  853 ;  Magistrates  of  Inverness,  M.  13,191,  E.  (Ivory's 
Ed.,)  219,  B  2,  t.  1,  §  2.  (note.)  There  is  no  such  burden  known  to  law 
imposed  on  lower  ground  in  favour  of  higher  that  it  must  receive  not  only  the 
surface  water,  which  by  its  natural  fall  flows  into  that  land,  but  all  the  pollu- 
tion that  may  be  created.     All  the  doctrine  beyond  this  is  applicable  to  a 
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ranning  staream ;  and  even  sapposing  this  streamlet  to  be  a  running  stream^  its  Jnlj  9. 1853. 
size  is  conclusive  against  the  use  to  which  it  is  proposed  to  apply  it.  '^-^v*' 

The   Lord    President.     The  evidence  establishes  that  the  water  wasxrugteest?. 
formerly  fit  for  the  use  of  cattle  and  domestic  purposes,  and  that  by  the  intro-  Monteomerie 
duction  of  sewerage-water  its  utility  is  affected,  the  quality  deteriorated,  °^' 

and  the  streamlet  destroyed  for  the  purposes  to  which  it  was  formerly  applied. 
If  the  operations  go  on,  the  amount  of  the  nuisance  may  be  expected  to  be 
greater.  In  that  state  of  matters  the  question  arises,  whether,  notwithstanding 
these  are  the  results  of  the  advocator's  operations,  they  are  not  entitled  so  to 
make  use  of  a  running  stream  ?  It  is  said  that  they  are  turning  their  pro- 
perty to  a  legitimate  purpose,  and  that  the  water  so  introduced  into  the  houses 
is  in  a  legitimate  use  of  the  property,  and  is  for  the  highest  purposes  of  human 
comfort.  I  do  not  think  that  the  use  of  the  stream  complained  of  can  be  said 
to  be  one  of  the  primary  purposes  of  a  running  stream.  It  may  be  an  im- 
portant use  of  the  property  for  the  defenders  to  have  human  dwellings  on  it ; 
but  to  alter  the  character  of  the  water  in  the  stream  so  as  to  make  it  unfit  for 
the  purposes  of  water  is  another  matter,  and  I  cannot  help  thinking  that  the 
whole  of  the  authorities  and  decisions  are  in  one  direction.  This  stream  is 
not  of  the  nature  of  a  public  river.  A  public  river  is  capable  of  various  mean- 
ings, and  the  dexterous  use  of  the  term  is  apt  to  mislead  in  cases  of  this  kind. 
It  is  thought  that  by  the  aid  of  the  word  public  it  gives  parties  a  right  to  use 
or  abuse  it  as  they  choose.  But  this  is  certainly  not  in  the  category  of  a 
public  river,  and  it  cannot  be  polluted  under  the  plea  that  it  is  so.  The  de- 
fenders plead  that  they  will  be  deprived  of  the  use  of  the  land  for  erecting 
buildings  for  the  inhabitants,  by  excluding  them  from  carrying  their  sewer- 
age-water to  the  stream.  I  cannot  listen  to  that  argument.  It  is  a  limita- 
tion of  the  use  of  their  lands  undoubtedly.  It  happens  unfortunately  for  them 
that  their  property  is  what  they  cannot  turn  to  that  use  without  getting 
authority  by  purchase  or  otherwise.  But  it  does  not  follow  that  when  a  party 
chooses  to  turn  his  property  to  what  he  considers  to  be  the  most  beneficial  use 
of  it,  viz.,  the  erection  of  dwelling-houses,  that  it  entitles  him  to  inundate  his 
neighbour's  property  with  polluted  water.  Then  there  are  general  doctrines 
that  an  inferior  heritor  is  subject  entirely  to  the  burden  of  receiving  water 
from  the  upper  tenement  adjacent  to  it.  That  is  undoubtedly  so ;  and  it  is 
laid  down  that  a  party  may  drain  his  moss,  and  that  the  inferior  heritor  must 
receive  the  water  so  drained  by  him.  That  is  a  doctrine  to  be  received  with 
considerable  qualification.  But  it  has  no  application  to  the  present  case,  which 
is  not  a  case  of  letting  water  fall  down  on  a  neighbour's  land,  but  proceeds  on 
the  statement  that  the  party  has  introduced  into  his  tenement  an  artificial 
supply  of  water,  and  having  brought  it  into  his  tenement,  seeks  to  pass  it 
on  to  his  neighbour,  after  he  has  had  the  use  of  it  and  has  polluted  it.  That 
is  a  totally  different  case,  and  involves  a  totally  different  doctrine  from  that  of 
an  inferior  heritor  being  boimd  to  receive  the  water  of  a  superior  tenement. 
That  doctrine  does  not  go  to  this,  that  a  party  is  bound  to  receive  water  in  a 
torrent  with  all  the  pollution  that  may  be  put  in  it.  Now  here  it  may  be 
that  the  party  is  entitled  to  put  the  pollution  on  his  own  lands,  and  it  is 
possible  that  part  of  it  might  be  washed  down  by  the  rains  into  the  neighbour- 
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July  9. 1858.  ing  lands  or  into  the  stream.     But  it  is  very  obvious  that  if  it  were  put  on 

'-'v'      his  own  lands  in  that  way  it  would  undergo  considerable  purification  by  per- 

Buclianan's     eolation  and  evaporation  and  other  natural  causes  before  it  reached  those 

Jlrustccs  Vm 

Montgomerie  laJ^ds  or  the  stream.     That  is  a  very  different  thing  from  sending  it  down 

and  Fleming,  in  this  way,  and  at  any  rate  it  would  not  go  into  this  stream,  for  it  is  matter  of 

fact  that  it  is  only  by  artificial  means  that  it  is  conducted  to  it,  and  therefore 

I  think  this  is  altogether  an  artificial  operation  by  which  the  pollution  is 

created  and  directed  into  the  stream.     Therefore  I  come  to  the  conclusion 

that  the  interdict  of  the  Sheriff-substitute  is  substantially  a  true  result  of  the 

case. 

LoBD  Ivory.  I  am  entirely  of  the  same  opinion.  There  is  here  no  servi- 
tude by  grant  or  prescription.  Nature  has  not  been  left  here  to  do  her  own 
work,  and  man  has  interfered  to  make  this  opus  manitf actum.  He  has  con- 
tributed to  make  this  nuisance,  and  that  has  taken  it  out  of  the  legal  servi- 
tude, arising  out  of  the  natural  locality  of  the  subject. 

Lords  Fullerton  and  Robertson  concurred. 

The  Court  pronounced  an  interlocutor  containing  various  findings  in  point 
of  fact,  and  '^  Find  in  point  of  law  that  whatever  right  the  defenders  might 
have  to  lead  into  the  said  run  or  streamlet  the  ordinary  surface  water  arising 
on  their  lands,  they  have  no  right  to  discharge  therein  sewerage- water,  being  a 
portion  of  the  water  introduced  artificially  into  their  lands,  and  after  the  same 
has  been  rendered  noxious  by  intermixture  with  the  refuse,  filth,  and  soil  of 
inhabited  houses :  Therefore  grant  interdict  as  craved  against  the  defenders 
discharging,  or  permitting  to  be  discharged  upon  the  pursuer's  lands,  the 
sewerage  or  waste  water  from  the  houses  and  tenements  erected  on  their  lands 
of  Eelvinside :  Find  the  defenders  liable  in  expenses  both  in  this  Court  and 
in  the  Inferior  Court,"  &c. 

Andrew  Hoiodeti,  WJ3.,  Advocators*  Agent. 

Webster  Sf  RennUj  W.S.,  Respondents'  Agents.  (J.  S.  M.) 
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Expenses,  taxing  of-^Feea  to  Counsel — Fee  to  the  counsel  of  a  claimant  in  a  multiplepoind- 
ing  raised  by  trustees,  to  attend  the  calling  of  the  case  in  the  weekly  rolls,  duaUowed. 

Fee  to  the  counsel  of  the  respondent  to  attend  the  moving  of  the  redaining  note  in  the 
single  bills,  allowed, 

2d  Division.       See  report  of  this  multiplepoinding,  of  date  8th  June  last 

July  9. 1853.       ^  taxing  the  account  of  expenses  of  Thomson,  one  of  the  successful  clum- 

"""^^^      ants,  the  Auditor  disallowed  the  following  fees  to  counsel : — A  fee  of  £1,  Is. 

Reid,  &c.        to  attend  the  calling  in  the  weekly  roll ;  and  a  fee  of  £1,  Is.  to  attend  the 

moving  of  the  reclaiming  note  in  the  single  bills.     Thomson  now  objected  to 

the  report,  in  so  far  as  these  charges  were  disallowed. 

The  Court  repelled  the  first  objection  ;  but  sustained  the  second  objection, 
and  allowed  the  fee,  holding  that  it  was  quite  proper  that  the  respondent's 
counsel  should  examine  the  reclaiming  note  to  see  that  it  was  correct,  and 
attend  the  moving  in  the  single  bills. 

Murray  Sf  Ferrier^  W.S. 

Dundafi  ^'  Wilson,  C.S.  (J.  M.  M.) 


No.  245.  COURT  OF  SESSION.  523 


THORBURN  v,  MARTIN  and  Others.  j^^  2^^ 

Pactum  ilUcitum — Sale — Partnerahip-^Homologtaion — Void  or  Voidable — Tide  to  Sue, — 
Meld,  1.  That  on  individaal  partner  of  a  companj  has,  as  such,  a  right  to  reduce  a  sale  of 
bad  debts  due  to  the  companj,  made  at  a  public  auction  to  a  person  who,  as  director  and 
law  agent  of  the  company,  stood  in  a  confidential  position  in  regard  to  it ;  and  that  this 
right  of  challenge  docs  not  depend  upon  any  pecuniary  interest  or  injury.  2.  That,  in  the 
circumstances,  there  was  no  homologation  or  adoption  by  the  company  of  such  illegal  sale, 
sopposiug  it  to  be  merely  voidable  and  not  void.  8.  OptaUm,  That  the  adoption  by  a 
majority  of  the  partners  of  such  an  illegal  sale  cannot  validate  it,  as  against  those  part- 
ners who  have  not  directly  assented  to  it. 

'*  The  Southern  Bank  of  Scotland"  was  established  in  1838.    The  pursuer,  2d  Division. 
Thorburn,  became  holder  of  fifly  shares  in  it ;  and  he  still  remains  a  partner  juiy  9.  i853. 
to  that  extent.    He  was  also  one  of  the  directors.      In  1842  the  bank  brought      ^^.^^^^ 
its  operations  to  a  close ;  and,  at  a  general  meeting  of  the  partners  held  in  Thorburn  v. 
Jan.  1843,  the  defender,  M'Culloch,  was  appointed  to  wind  up  its  affairs  in^*^°»  **• 
terms  of  the  contract  of  copartnery,  the  existing  directors  being  at  the  same 
time  appointed  a  committee  to  advise  with  and  direct  him  in  his  proceedings. 
He  accepted  and  acted  till  1847,  when  he  resigned ;  and  subsequently  a  judi- 
cial &ctor  was  appointed  to  take  charge  of  the  affairs  of  the  bank,  who  still 
holds  that  office. 

Both  the  pui-suer  and  the  defender  Kemp  were  members  of  the  committee 
of  direction  ;  but  the  pursuer  never  attended  any  of  its  meetings,  or  interfered 
in  any  way  with  it ;  Kemp,  however,  took  an  active  and  prominent  part  in 
its  proceedings,  and  thus  became  acquainted  with  the  reports  made  to  it  by 
M'Culloch,  in  relation  to  the  debts  due  to  the  bank.  He  also  acted  as  law- 
agent  of  the  committee  ;  and  was  employed  by  it  as  messenger-at-arms  in  the 
various  steps  taken  from  time  to  time  to  enforce  payment  of  outstanding  obli- 
gations. 

In  the  course  of  the  proceedings  of  M'Culloch  and  the  committee,  the  ex- 
pediency of  selling  the  doubtful  debts  due  to  the  bank  was  brought  before 
them,  and  after  much  deliberation,  a  sale  was  resolved  upon.  lists  of  these 
debts  were  ordered  to  be  prepared,  and  advertisements  to  be  made,  intimat- 
ing where  these  lists  were  to  be  seen.  They  were  accordingly  prepared  by 
Kemp,  and  exposed  to  public  view  along  with  the  articles  of  roup.  After 
due  advertisement,  a  public  auction  took  place  on  23d  Sept.  1846,  when  the 
debts  contained  in  lots  1  and  2  were  purchased  by  the  defender  Kemp.  The 
sale  was  reported  to  the  committee.  Thereafter  M^Culloch,  by  direcUons  of 
the  committee,  prepared  and  circulated  among  all  the  partners  of  the  bank  a 
printed  report  on  the  company's  affairs,  in  which  the  sale  was  alluded  to ; 
and  this  report  was  approved  of  by  a  general  meeting  of  the  partners,  duly 
called  by  circular,  in  terms  of  the  8th  clause  of  the  contract  of  copartnery, 
which  provides,  that  the  acts  of  a  majority  of  the  partners  and  their  proxies 
present  at  such  meeting  shall  be  binding  on  the  whole  partners. 

Kemp  assigned  the  debts  which  he  thus  purchased  from  the  bank,  to  his 
clerk,  Martin,  also  a  defender  in  this  action.  In  lot  1st  there  was  contained 
one,  said  to  be  due  by  the  pursuer ;  and  for  payment  of  this  Martin  raised  an 
action  against  him  in  the  Sheriff-Court.  In  defence,  Thorburn  not  only 
alleged  that  any  debt  due  by  him  to  the  bank  had  long  ago  been  extinguished 


524  CASES  DECIDED  IN  THE  No.  245. 

Jaly  9. 1858.  bj  compensation,  but  objected  to  the  validitj  of  the  transactions  upon  which 
^**v^-^      Martin  founded  his  claim.     He  also  raised  the  present  action  of  reduction  of 

M^^'^"^'  ^^  articles  of  roup  of  the  debts,  minute  of  sale,  &c.,  and  also  of  the  assigna- 
tion by  Kemp  to  Martin,  caUing  as  defenders,  Bfartin,  Kemp,  and  M'CuUoch.^ 
The  third  reason  of  reduction  was  founded  on  the  confidential  relations  in 
which  Kemp  stood  to  the  bank  and  committee  of  direction,  bj  means  of  which 
he  ^^  acquired  minute  confidential  information  in  regard  to  the  a&irs  of  the 
said  bank,  and  the  outstanding  claims  of  debt,  and  other  obligations  belong* 
^ng  or  due  to  the  said  bank,  and  was  otherwise  in  such  a  position,  in  refer- 
ence to  the  said  bank,  that  it  was  altogether  illegal  in  him  to  purchase  or 
acquire  the  said  outstanding  claims  of  debt,"  &c. 

The  chief  pleas  maintained  in  defence  were, — ^That  in  the  circumstances 
there  was  nothing  illegal  in  the  sale :  That  if  there  was,  it  was  a  voidable  and 
not  a  void  transaction,  and  as  it  had  been  sanctioned  by  the  committee,  and 
approved  of  and  homologated  by  a  general  meeting  of  the  company,  and  also 
acquiesced  in  by  the  whole  partners,  and  the  prices  of  the  debts  sold  received 
without  objection,  it  could  not  now  be  set  aside  at  the  instance  of  an 
individual  partner :  That  a  partner  had  no  title  to  sue  alone  witlioat  the  com- 
pany's concurrence. 
The  case  was  reported  by  the  Lord  Ordinary. 

PatUaonj  and  O.  O.  BeUy  for  pursuer. 
Mcttdmemty  and  Pyper^  for  Martin  and  Kemp. 

LoBD  Justicb-Clbrk.  I  think  Martin,  the  clerk  of  Kemp,  the  law-ageat 
who  acted  for  the  company  in  all  their  matters,  is  to  be  viewed  in  the  same 
light  as  Kemp.  Indeed,  as  no  price  is  mentioned  in  the  assignation  to 
Martin  as  paid  by  him  to  his  master,  Kemp,  I  take  him  as  only  a  cover 
for  Kemp  carrying  on  the  action.  Then,  what  is  the  case  against  Kemp 
and  Martin  ?  Kemp  was  one  of  the  directors  entrusted  by  the  company 
with  the  duty  of  making  the  most  of  their  assets,  which  they  thus  employed 
him  to  aid  in  recovering.  This  was  most  confidential  employment — con- 
fidence reposed  in  him  of  the  most  serious  character.  Then  he  was  also  the 
paid  law-agent  and  adviser  of  the  company.  In  both  characters  he  con- 
sidered and  investigated  and  reported  upon  the  state  of  all  the  debts 
supposed  to  be  bad,  and  upon  the  circumstances  of  the  debtors.  And,  as 
law-agent,  he  had  peculiar  means  of  investigation,  and  of  obtaining  private 
information  as  to  these  matters.  He  has  charged  for  such  inquiries ;  and  it 
is  proved  that  he  did  in  that  character  make  full  inquiries.  The  lists 
were  prepared  by  him,  and  were  in  his  hands  for  intending  purchasers  to 
make  their  inquiries  at  him.  His  interest,  if  he  intended  to  purchase,  was  thus 
to  deter  others  from  coming  forward  to  purchase,  and  to  represent  the  debts 
as  worth  nothing,  in  order  to  make  the  most  of  them.  His  interest 
was  to  mislead  the  manager  and  the  directors,  since  he  was  to  act  in  a  waj 
incompatible  with  his  confidential  employment  I  hold  his  purchase  of  the 
debts  to  be  clearly  illegal,  and  a  very  bad  case  of  the  kind.    Martin  knew  of 

*  M^Culloch  was  called  In  respect  of  another  reason  of  redaction  than  the  one 
bearing  on  this  report,  viz.,  that  the  sale  by  him  was  uUra  vires.  From  the  concln- 
sions  of  the  action  against  him  on  that  ground  he  was  as8<^l2ied. 
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the  objections  to  Kemp's  pttrchase,  and  has  no  separate  case.    It  is  quite  July  9. 1858. 
clear,  that  the  fiact  that  Kemp  bought,  was  never  made  known  in  any  ^^7  ^<x^orbttni  v. 
the  partners.    And  there  is  not  a  particle  of  evidence  that  the  pursuer  knew  ^iiijtiii,  &c. 
that  Kemp  had  bought  until  he  was  prosecuted  by  Martin,  as  assignee  of 
Kemp,  for  payment  of  the  debt  said  to  be  due  by  him  to  the  bank.     And  the 
defence  now  maintained  in  support  of  the  sale  is,  that  the  pursuer  cannot 
challenge  it    This  is  a  very  peculiar  and  unfavourable  case  for  Kemp  to 
state,  and  there  is  no  foundation  for  any  such  plea  in  bar  of  the  challenge.    I 
need  not  consider,  whether,  if  the  pursuer  had  been  a  partner  only,  and  not  a 
debtor  of  the  company  in  one  of  the  debts  purchased-— or  whether,  if  he  had 
been  merely  a  debtor,  and  not  a  partner — he  could  have  challenged  this  sale. 
I  shall  only  say,  that  it  will  be  difficult  to  satisfy  me  that  any  partner  in  such 
circumstances,  when  the  illegal  character  of  such  a  purchase  by  his  trustee 
and  law-agent,  which  had  been  concealed  from  him  at  the  time,  is  discovered, 
is  not  entitled  to  object  to  that  party  being  in  right  of  the  company  funds  so 
acquired,  and  is  not  entitled  to  insist  upon  the  property  being  re-sold.    But 
both  characters  are  in  the  pursuer.    This  fact,  that  he  is  prosecuted  by  Kemp, 
or  his  tool  Martin,  for  payment  of  the  debt  so  purchased,  gives  him,  in  my 
opinion,  an  incontestable  right  to  challenge  the  purchase  by  Kemp,  and  the 
right,  therefore,  to  prosecute  him,  he  being  a  partner  of  the  company.   I  think 
the  ground  of  challenge  so  grave,  and  the  right  and  interest  of  a  partner  in 
such  a  case  so  paramount  to  all  other  considerations,  that  I  cannot  allow  any 
technical  difficulties,  if  there  were  any,  to  bar  the  pursuer's  right  to  challenge 
this  purchase*    But  what  are  the  objections  statdd  against  his  right  to  chal- 
lenge ?  The  approval  of  the  partners  at  a  general  meeting  of  the  bad  debts 
generally  having  been  sold  comes  to  nothing,  for  this  breach  of  trust  by 
Kemp  was  not  disclosed  to  them.    The  notice  in  the  report,  of  the  debto 
having  been  sold,  is  very  slight  and  incidental.    No  special  notice  of  that 
matter  is  taken  in  the  minute,  which  merely  bears  a  general  approval  of  the 
report.    But  of  Kemp  being   purchaser,  not   one  hint  is   given.    Then 
it  was  said  the  pursuer  had  no  interest,  because  he  must  pay  his  debt  to  some 
one,  and  Kemp's  discharge  would  be  good.     Bat  to  that  I  answer,  that  the 
right  of  a  partner  to  object  to  such  an  illegal  act,  not  disclosed  to  the  partners, 
and  which  act  is  in  direct  breach  of  trust  committed  to  the  director  and  law- 
agent,  is  not  to  be  decided  by,  nor  depends  upon,  the  result  of  pecuniary  in- 
terest and  injury.     The  title,  however,  to  challenge,  is  on  a  much  higher  right 
and  interest,  viz.,  that  of  checking  fraud,  and  of  refusing  to  allow  any  transfer 
of  the  property  of  the  company  to,  or  any  acquisition  thereof  by,  a  director  and 
law-agent,  through  fraud  and  illegal  breach  of  trust.    A  partner  has  a  clear 
title  to  set  aside  such  a  transaction,  whether  he  can  shew  pecuniary  loss  or 
not.     I  should  also  say  that  the  pursuer,  a  partner  who  says  he  has  a  counter- 
claim against  the  company  for  expense  in  inquiries  and  journeys  undertaken 
at  the  desire  of  his  brother-directors,  is  entitled  to  object  to  this  purchase,  just 
because  he  wishes  such  claim  to  be  considered  by  his  brother-directors  rather 
than  by  one  who  bought  the  debt  in  direct  breach  of  trust    Neither  do  I 
think  he  was  bound  to  call  the  company,  or  all  the  partners,  or  the  present 
manager.    He  finds  that  this  illegal  purchase  is  made  the  ground  of  action 
against  himself.    He  proceeds,  therefore,  to  challenge  it,  and  calls  the  only 


526  CASES  DECIDED  IN  THE  No.  245. 

Jnljr  9. 1858.  party  who  comes  in  contact  with  him.  If  the  other  partners  choose  to  inter- 
fere, they  may ;  but  no  existing  act  of  theirs  as  to  this  particular  purchase 
llwnln'&c  ^^*^  ^®  pleaded  against  the  pursuer,  assuming  that  any  such  act  would  be  any 
objection  to  his  action.  The  company  have  done  nothing  on  which  the  de- 
fenders can  found.  Whether  the  partners  might,  when  aware  of  the  purcbasev 
ratify  and  validate  it  against  the  pursuer,  so  as  to  bar  challenge,  I  need  not  at 
present  inquire,  for  that  is  not  yet  done.  The  pursuer  is  thus  entitled  to  judg- 
ment, and  I  must  add,  that  I  conceive  his  right  as  a  partner  would  overcome 
far  more  serious  technical  objections  than  any  here  stated. 

Lord  Cockburn.  I  think  the  legal  consequences  of  a  trustee  buying  a 
claim  due  to  the  trust  is  only  that  the  transaction  is  voidable,  not  that  it  is 
void.  Consequently,  if  the  company  goes — and  I  think  they  have — ^into  such 
a  transaction  as  this,  and  chooses  to  keep  the  trustee  to  his  bargain,  they  are 
quite  entitled  to  do  so,  and  he  remains  the  lawful  buyer.  But  further,  it  is 
to  be  observed,  that  no  company  has  been  called,  or  judicial  factor,  nor  are 
there  any  conclusions  against  them.  I  hold,  on  the  facts  of  the  case,  that  the 
shareholders  not  only  did  not  challenge  the  transactions  at  the  time,  but  they 
have  not  even  come  forward  now,  and  the  facts  disclosed  prove  that  they  ap- 
proved of  the  transaction.  By  that  approval,  Thorbum,  as  one  of  the  share- 
holders, is  bound.  It  is  said  that  the  shareholders  were  not  informed  of  the 
criminal  conduct  of  their  own  agent,  and  certainly  the  grounds  of  their  ap- 
proval are  not  specified.  But  still  they  did  approve,  and  the  bare  approval  is 
enough.  I  think  it  is  a  fatal  defect  that  the  company  was  not  even  called. 
However  voidable  the  transaction  may  be  by  the  conduct  of  Kemp,  Thorbum 
is  not  entitled  to  avail  himself  of  that  unaided  by  the  company. 

Lord  Murray.  I  agree  with  the  chair.  In  regard  to  the  instance, — where 
a  thing  is  so  clearly  unlawful  as  this  is,  I  hold  the  majority  has  no  power  to 
control  the  minority.  The  majority  cannot  go  against  the  law.  K  all  parties 
approved  of  the  transaction  there  could  be  no  question,  for  no  one  would  be 
injured ;  but  if  there  is  a  single  shareholder  who  does  not  agi-ee,  he  is  entitled 
to  come  here  and  challenge  the  imlawful  act,  though  it  was  approbated  by  all 
his  brother-shareholders. 

Lord  Wood.  I  am  of  opinion  that  the  sale  in  question  ought  to  be  re- 
duced. When  Kemp's  position  in  relation  to  the  bank  and  its  affairs,  and  in 
particular,  in  reference  to  these  bad  debts  and  the  sale  of  them,  is  attended  to, 
there  manifestly  can  be  no  doubt  of  its  illegality.  It  was  not,  and  could  not 
have  been  successfully  contended,  that,  in  the  circumstances,  it  made  any 
difference  in  the  case  that  the  debts  purchased  by  Kemp  had  ceased  to  belong 
to  him,  his  right  having  been  transferred  to  the  defender  Martin.  I  take 
Martin  and  Kemp  to  be  one  and  the  same.  But  it  was  said,  that  illegal 
though  the  sale  be,  the  pursuer  has  no  title  or  interest,  or  rather,  was  barred 
from  insisting  in  a  reduction  of  it,  and,  consequently,  of  the  assignation  in 
favour  of  Martin.  It  may  be  that  a  sale  such  as  the  one  in  question,  is  not 
absolutely  void  in  this  sense,  that  it  may  be  taken  out  of  the  reach  of  challenge 
by  the  direct  confirmation  of  the  party  interested  to  object  to  it,  or  by  homo- 
logation or  acquiescence  and  lapse  of  time,  which  shall  be  held  equivalent  to 
direct  confirmation.  Now,  without  contesting  this,  it  appears  to  me  that  the 
defenders'  plea  cannot  be  sustained.     It  is  needless  to  enlarge  upon  the  prin- 
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ciple  and  views  of  policy  upon  which  the  illegality  of  purchases  made  by  parties  Juty  9.  isna, 
in  certain  relations  of  confidence,  rest.     The  rule  is  a  most  salutary  one ;  ^nd 
when  in  any  case  the  illegality  of  the  purchase  is  indisputable,  it  is  the  duty  Martin  &c. 
of  a  court  of  law  to  be  careful  that  its  enforcement  shall  not  be  excluded  ex- 
cept on  broad  and  clear  grounds,  otherwise  the  usefulness  of  the  rule  as  a 
preventitive  to  such  purchases  would  be  greatly  impaired.     The  reduction  of 
this  sale  may  have  had  its  origin  in  the  suit  against  the  pursuer ;  and  that  he 
should  have  been  thereby  moved  to  it,  is  not  unreasonable,  seeing  that  he  not 
only  disputed  the  debt,  but  stated  that  he  had  counter-claims.     Now  that,  as 
a  partner  of  the  company,  he  has  a  title  to  insist  for  reduction  of  an  illegal 
sale  of  a  part  of  the  company's  property,  appears  to  me  to  be  perfectly  clear, 
and  the  more  so,  seeing  that  he  was  an  alleged  debtor  of  the  company,  and 
was  sued  as  such  by  the  purchaser  of  the  bad  debts.    I  further  think,  that,  in 
the  circumstances,  he  has  called  the  proper  parties  as  defenders — Martin,  the 
assignee  of  Kemp,  Kemp  himself  the  purchaser,  and  M'CuUoch,  the  manager 
appointed  in  January  1843  for  winding  up  the  affairs  of  the  bank,  and  who 
may  be  said  to  have  been  the  seller.     There  being,  then,  no  objection  to  what 
is  properly  the  title  to  insist,  the  ground  of  objection  to  the  action  truly  is, 
that  the  pursuer  is  barred  from  following  it  out  in  respect  of  his  own  conduct, 
or  that  of  the  Southern  Bank,  of  which  he  is  a  partner,  in  relation  to  the  sale 
which  is  challenged.     That  the  company  was  aware  that  the  bad  debts  were 
to  be  sold,  and  sanctioned  the  sale,  is  certain ;  and  also,  that  it  knew  a  sale 
had  taken  place,  and  approved  of  it.    But  of  the  company  having  known  that 
any  part  of  the  bad  debts  had  been  sold  to  Kempj  I  do  not  find  a  vestige  of 
evidence.     It  cannot  be  held  to  have  known  that  the  sale  was  an  illegal  one  to 
a  party  who  by  law  was  incapacitated  from  purchasing ;  and  I  think  it  firee  from 
doubt,  that  in  all  that  took  place,  there  was  nothing  which  could  infer  an  ap- 
proval of  or  acquiescence  in  the  sale  to  Kemp  which  could  have  excluded  the 
company  from  reducing  the  sale.     But  it  is  obvious,  that  if,  by  the  information 
afforded  to  the  company  as  a  body,  and  the  proceedings  thereon,  no  knowledge 
is  brought  home  to  it,  which  would  have  barred  a  challenge  at  the  company's 
instance,  no  greater  knowledge  of  the  facts  could  have  been  communicated  to 
the  pursuer,  who  was  not  present  at  any  of  the  meetings,  by  the  circulation 
and  receipt  of  M^CuUoch's  report,  and  the  resolution  of  the  partners.    We 
have  not,  therefore,  here  to  deal  with  the  case  of  a  reduction  at  the  instance 
of  an  individual  partner,  or  an  illegal  sale,  which,  although  not  approved  of 
by  him  personally,  had  been  confirmed  by  the  company, — but  a  reduction  at 
the  instance  of  a  partner  of  an  illegal  sale,  which  there  is  no  evidence  what- 
ever  of  the  company  having  confirmed,  and  which,  consequently,  the  company 
itself  is  m  Utuh  to  challenge,  if  it  thought  proper.     And  in  that  state  of  the 
case,  I  apprehend  that  there  is  no  ground  for  any  solid  objection  to  the  pur- 
suer, as  a  partner  of  the  company,  being  allowed  to  insist  in  an  action  of 
reduction  at  his  own  instance.     But  were  it  necessary  for  the  disposal  of  the 
case,  I  cannot  say  that  I  should  hesitate  in  going  a  step  further,  and  holding, 
that  however  much  a  confirmation  of  an  illegal  sale  by  the  company,  of  a  part 
of  the  company  property,  might  bind  the  partners  directly  assenting  to  it,  it 
could  not  have  that  effect  against  an  absent  partner,  so  as  to  take  away  his 
right  to  reduce  it     Such  an  act  on  the  part  of  a  company  is  not  one  of  those 
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Thorbarn  v. 
Martiii,  &c. 


Jttjy^.  1868.  <^iii|^^  ^j  t]|0  pieasnre  of  the  majority  of  the  partners  at  a  meetingy  or  by 
their  united  votes^  can  be  made  obligatory  on  the  rest  of  the  partners.  It  is 
plain,  that  if  it  could,  the  most  serious  injury  might  be  done  to  others  by  a 
certain  portion  of  the  partners,  without  any  improper  negligence  on  the  pari 
of  the  others,  who  were  entitled  to  rely  that  such  an  illegal  proceeding  would 
never  be  sanctioned.  At  the  least,  to  enable  the  resolution  of  a  meeting  in 
reference  to  it,  to  be  of  force  against  absent  partners,  it  would  require  that 
special  notice  should  be  given,  which  was  not  done  here. 

The  CouBT  <'  sustain  the  third  reason  of  reduction  against  the  defenders 
Kemp  and  Martin  :  Find  that  the  said  Robert  Kemp  was  not  entitled  to  pur- 
chase the  debts  included  in  that  reason  of  reduction,  by  reason  of  the  relation 
in  which  he  stood  to  the  banking  company  and  its  shareholders ;  and  that 
the  said  William  Martin,  his  clerk,  at  the  time  was  aware  of  the  said  relation 
of  the  said  Robert  Kemp  to  the  said  bank  and  its  shareholders,  and  was  him- 
self liable  to  a  similar  objection :  Find  that  the  pursuer,  a  shareholder  of  the 
said  bank  and  said  also  to  be  a  debtor  thereto,  being  prosecuted  for  payment 
of  such  alleged  debt  so  bought  by  Kemp  in  breach  of  the  trust  reposed  in 
him,  is  entitled  to  challenge  the  said  purchase,  and  to  object  to  the  transfer  of 
the  debt  by  means  of  the  said  illegal  purchase :  Find  that  no  valid  objection 
has-been  stated  against  his  right  to  chidlenge  such  an  illegal  purchase :  There- 
fore, reduce,  decern,  and  declare,  in  terms  of  the  conclusions  of  the  sununons, 
so  far  as  regards  the  purchase  of  the  debts  by  Martin  from  Kemp^  lots  one 
and  two:  Find  the  defenders  Kemp  and  Martin  liable  to  the  pursuer  in 
expenses,' 


"&c. 


WUHam  MasofL,  S.S.C.,  Porsner's  Agent 

R.  Ar^ur^  S.S.C.,  Agent  for  Martin  and  Kemp. 


(J.  M.  M.) 


No.  246. 


CAMERON  t;.  MACKENZIE. 


Iflt  Biyirion. 


Cameron  v, 
Mackenzie. 


Ptoeea-^Charg^^Suspemion — Amendment'^A  pnrBaer  in  an  action  having  taken  de- 
eree  in  absence  against  one  of  the  defendera,  and  charged  him  upon  the  extracted  decree,  a 
nupension  of  thiB  charge  was  presented,  bat  without  caation  or  consignation :— Atf  oom- 
petent  to  amend  the  note  to  the  effect  of  offering  consignation. 

Mackenzie  having  been  summanly  ejected  from  premises  occupied  by  him 
iTnly  12. 1853.  as*  an  inn  in  Boes-shire,  and  conceiving  the  proceedings  to  have  been  irregular 
and  illegal,  and  himself  injured  thereby,  brought  an  action  of  damages  against 
his  landlord,  the  Sheriff-officer,  and  Cameron  as  cautioner  for  the  Sheriff-offi- 
cer, concluding  against  them  conjunctly  and  severally,  for  payment  to  him  of 
£300  sterling,  as  alleged  damages  to  his  credit  and  property,  and  solatium  to 
his  injured  feelings.  The  summons  was  served  on  all  the  defenders,  and 
when  called  was  taken  out  to  see.  Defences  were  lodged  for  the  landlord 
andj  Sheriff-officer,  but  not  for  Cameron.  Against  Camwon,  the  pursuer  ob- 
tained decree  in  absence  with  expenses.  (See  cmte^  p.  40.)  This  decree  was 
extracted,  and  Cameron  charged  thereon.  Of  that  charge,  Cameron  brought 
a  suspension,  on  the  ground  inter  aUcij  that  the  action  in  which  the  decree  in 
absence  charged  upon  was  obtained  being  defended  by  the  party  for  whom  the 
complainer  was  merely  cautioner  as  well  as  by  that  party's  employer,  it  was 
irregular  and  incompetent  to  ask  or  take  decree  in  absence  against  him  as 
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caationer,  and  this  the  more  espeoiallj,  when  the  matter  sued  for  was  a  ran- July  12.  186S. 
dom  claim  of  damages ;  and  having  regard  to  these  circumstances,  and  to  *^Cn^eron  v. 
terms  of  the  bond  of  caution,  which  was  of  a  limited  nature,  he  pleaded  that  Mackenzie, 
the  note  of  sai^nsion  ought  to  be  passed  without  caution  or  consignation. 

The  charger  objected  that  the  decree  and  charge  were  perfectly  regular  and 
competent,  and  the  complainer  therefore  could  only  be  reponed  in  the  form  and 
manner  provided  by  the  1  and  2  Vict.  c.  86,  §§  4  and  5. 

The  Lord  Ordinary  (Curriehill),  was  of  opinion  that  the  reasons  appended 
to  the  note  might  be  good  defences,  but  that  in  order  to  get  into  them,  the 
suspender  must  consign.  He  therefore,  '^  before  further  answer,  allows  the 
complainer  to  amend  his  note,  to  the  e£fect  of  offering  consignation,  in  terms 
of  the  Act  1  and  2  Vict.  c.  86,  §  5,  if  so  advised."  And  on  the  suspender 
offering  consignation,  he  ''  passes  the  note." 

Against  these  interlocutors  the  charger  reclaimed,  for  whom — 

Monro*  It  is  incompetent  to  amend  the  note,  which  is  altogether  wrong 
in  form,  and  ought  to  have  been  at  first  refused.  None  of  the  pleas  in  law 
found  on  the  fact  that  there  was  decree  in  absence.  Consignation  will  not 
correct  what  is  altogether  wrong  under  the  statute.  It  ought  therefore  to  have 
been  refused  with  expenses. 

Mackintosh,  for  the  respondent,  was  not  called  on. 

The  Lord  Pkesident.  We  are  called  on  to  consider  two  things  which  are 
not  before  us,— viz.,  whether  the  note  ought  to  have  been  refused  when  first 
presented,  and  whether  it  ought  to  have  been  refused  with  expenses,  whereas, 
what  is  before  us  is  an  interlocutor  allowing  consignation  and  passing  the 
note.  Now,  if  we  were  obliged  to  go  into  the  merits,  I  think  the  Lord  Ordi- 
nary was  fastidious  in  not  passing  the  note  at  first.  But  he  thought  it  might 
be  well  to  bring  it  under  the  statute,  so  fSar  at  least  as  to  have  consignation. 
I  do  not  remember  of  any  objection  of  this  kind  having  ever  been  taken ;  and 
see  no  reason  to  disturb  the  interlocutor  of  the  Lord  Ordinary. 

The  rest  of  the  Court  concurred. 

Objection  repelled  and  note  refused. 

A.  Pearson  ScoUand,  S.S.C.,  Agent  for  Charger  and  Becbilmer. 

L,  Mackintosh,  S.S.C.,  Sospender^s  Agent.  (J.  S.  M.) 


GREAT  NORTHERN  RAILWAY  COMPANY  v.  INGLIS.  No.  247. 

Proces^^ExpeMss—Jwry  IVial^BiU  of  Exaction* 
See  ante,  p.  293. 

This  case  now  came  before  the  Court  on  the  Auditor's  report. 

Sandjbrdf  for  the  defender,  objected,  that  having  obtained  a  verdict  in  the  Ist  Diviaion. 
first  trial,  he  ought  not  in  the  circumstances  of  this  case,  to  be  held  liable  for  July  12. 1858. 
the  expense  of  it.     The  pursuers  got  a  second  trial  on  one  only  out  of  five  ex-      ^*y"^ 
ceptions — ^and  which  was  taken  to  a  direction  in  point  of  law  on  the  part  of  ^'^^  ^^  ^^ 
the  presiding  Judge.     That  exception  was  sustained,  but  it  was  on  a  technical  '     ^^ 
point  of  comparatively  trivial  importance,  and  had  the  law  stood  as  it  now 
does  under  the  recent  Cou^  of  Session  Act,  the  verdict  would  not  have  been 
affected  by  the  result  of  this  exception.     It  was  the  only  one  allowed.     Of  the 
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Jvfy  13. 1858.otheTB,  three  wore  not  insisted  on,  and  the  fourth  was  not  granted  ei&er.    It 
''^'Y^'      was  imposdble  in  any  yiew  for  the  pursuers  to  have  succeeded  in  the  shi^pein 
^'^'  ^^•^*  which  they  presented  their  case  to  the  Jury. 

The  Deem  ofFacuUy^  contra.  The  Court  cannot  speculate  on  what  mig^t 
have  been  tha  result    The  point  does  not  arise. 

The  Lord  PREsroENT.  The  general  rule  in  our  law  is,  that  expenses  fol- 
low success  in  the  case.  In  regard  to  a  verdict  set  aside  on  a  bill  of  excep- 
tions, there  is  no  deviation  from  the  general  rule.  There  may  be  an  excep- 
tion to  that  rule ;  and  if  the  case  had  come  up  to  the  point  put  by  the  de- 
fender it  might  have  raised  a  serious  question.  But  it  does  not  arise.  In 
order  to  make  out  his  case,  he  should  have  shewn  that  the  fourth  exception 
was  a  bad  one.  There  is  no  ground  for  holding  that.  The  Court  was  equally 
divided,  and  it  was  not  held  necessary  to  decide  it  nor  any  of  the  others,  for 
there  was  another  exception  which  was  held  good.  We  are  in  the  position 
that  we  cannot  hold  that  the  verdict  would  have  been  for  the  defender. 

The  other  Judges  concurred. 

Objection  repelled. 

GtbBon-Craig^  DabneL,  ff  Brodit^  W.S.,  PnrsnerB'  Agents. 

IngU»  ^  LeaMe,  W.S.,  Defender's  Agents.  (J.  &  M.) 


No.  248.         STEWABT  v.  The  MAGI8TBATES  op  GREENOCK  ahd  Others. 

Bmfh  of  Bearimg-^Mwidpdt ElM:tiah^  Geo.//.,  ocp.  11,§24.— AAf  thai 

abnxgh  of  barony  which  retoms  a  member  of  parliament,  not  by  its  magUtrates  and  town- 
cooncU,  bitt  bj  its  qualified  electors,  is  not  affected  bj  the  prorisions  of  the  16  Geo.  II.,  cap. 
11,  and  therefore  that  the  proceedings  at  a  mnnidpal  election  may  be  competently  chal- 
lenged, although  after  a  period  of  two  calendar  months  from  the  date  of  the  proceedings 
eomplained  of. 

Ist  DiTision.       This  was  a  reduction  at  the  instance  of  one  of  the  burgesses  of  Greenock 
Jnly  12. 1858.  of  the  election  of  provost,  on  the  ground  of  irregularity  in  the  proceedings. 
^«^Y^»/      The  defender  John  Martin  was  elected  a  councillor  in  November  1849.    His 
Stewart  V.       term  of  office  therefore  expired  on  the  first  Tuesday  of  Novemb^  1852- 
^I^J^J^^During  the  period  of  his  office  he  had  been  appointed  provost  ad  interim. 
As  provost  he  granted  a  conunission  dated  Ist  November  1852|  being  previous 
to  the  day  of  election,  to  a  writer  in  Greenock  to  officiate  as  his  substitute  at 
the  election  of  councillors,  fixed  by  the  3d  and  4th  Wm.  IV.  c.  77,  to  take 
place  on  the  first  Tuesday  of  that  month.     The  election  took  place  on  that 
commission,  and  the  defender  Martin  was  re-elected  a  councillor  and  after- 
wards provost.     The  whole  proceedings  were  now  sought  to  be  reduced,  in 
respect  they  do  not  contain  the  true  res  gesta :  and  it  was  pleaded  that  the 
defender  Martin  having  ceased  to  be  provost  before  the  election  on  the  first 
Tuesday  of  November,  was  not  entitled,  by  himself  or  any  substitute  to  preside 
at  that  election,  and  that  the  commission  granted  was  therefore  illegal 
and  invalid. 

Preliminary  defences  were  lodged,  pleading  that  by  the  16  Geo.  IT.  cap.  11, 
§  24,  it  is  enacted  that  any  such  complaint  as  the  present,  of  wrong  done  in 
the  election  of  magistrates,  shall  be  presented  within  two  calendar  months 
after  such  election.  The  present  action  was  not  brought  till  after  that  period 
had  elapsed,  the  summons  being  signeted  on  8th  January  1853 ;  therefore, 
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(1).  The  action  is  not  now  competent ;  and,  (2).  The  pursuer  having  recog- JqIj  12.  I8f,3. 
niaed,  acted  upon,  and  homologated  the  commission,  he  is  barred  *personali     ^^-^v^-^ 
exeeptione  from  reducing  the  same,  and  he  has  in  no  view  any  sufiScient  title  Stewart  t\ 
or  interest  to  insist  in  this  action ;  and,  (3).  The  action  is  in  the  cii^TMnstancesQ^^^^^'^J^ 
neither  timeouslj  nor  competently  brought,  and  will  fall  to  be  dismissed  with 
expenses. 

The  Lord  Ordinary,  (Anderson),  '*  repels  the  first  and  third  preliminary  de- 
fences, and  in  refipect  the  second  defence  requires  probation,  reserves  consi- 
deration until  the  cause  comes  to  be  advised  on  a  closed  record  on  the  merits, 
and  in  respect  the  defenders  have  intimated  that  they  are  to  reclaim  to  the 
Inner  House,  finds  them  liable  in  expenses,"  &c. 

His  Lordship  in  a  note  stated : — ^*  Previous  to  the  passing  of  the  Beform 
Act)  the  burgh  of  Greenock  was  a  mere  burgh  of  barony.  It  was  not  repre- 
sented in  Parliament  .  .  .  Hence  it  is  quite  clear  that  at  that  period  at 
least  the  election  of  the  magistrates  and  council  was  not  r^fulated  by  the 
statute  16th  Geo.  II.  c.  11.  The  passing  of  the  Reform  Act  did  not  affect  the 
rights  or  powers  of  the  magistrates  with  regard  to  this  matter.  The  privilege 
of  returning  a  member  to  Parliament  was  by  that  Act  conferred  on  the  burgh 
of  Greenock.  The  privilege,  however,  was  not  conferred  on  the  magistrates 
and  council,  but  on  the  qualified  electors  holding  a  £10  qualification  under  a 
new  representative  system.  There  was  nothing  in  that  statute  which  alteied 
in  any  way  whatever  the  position  of  its  magistrates  and  coimdl.  The  regu- 
lations of  the  statute  16  Geo.  II.  were  therefore  equally  inapplicable  after  aa 
before  it.  Municipal  reform  was  introduced  by  the  two  statutes  3d  and  4th 
Will.  lY.  c.  76  and  77 — ^the  former  applying  exclusively  to  the  case  of  royal 
burghs,  and  the  latter  to  burghs  which  returned  members  to  parliament,  other 
than  royal  burghs — such  as  Greenock,  Paisley,  Falkirk,  and  the  like.  Although 
the  object  of  the  legislature  was  to  introduce  the  same  general  system  of  muni- 
cipal election  with  regard  to  both  classes  of  burghs,  yet  their  positions  were 
so  far  different  from  each  other,  that  it  was  found  expedient  to  introduce  the 
new  regulations  by  two  separate  statutes.  Whether  the  provisions  of  the 
statute  16th  Geo.  II.  shall  be  held  to  be  still  in  force  with  regard  to  royal 
burghs  it  is  unnecessary  to  enquire.  The  only  question  which  the  Lord 
Ordinary  has  to  deal  with,  is,  whether  they  can  be  extended  to  the  burgh  of 
Greenock,  which  is  not  now,  and  never  was  a  royal  burgh.  It  was  maintained 
by  the  defenders  that  the  statute  16th  Geo.  II.  was  to  be  considered  as  a  gene- 
ral code  of  election  law.  The  Lord  Ordinary  concurs  entirely  in  that  view, 
— subject  however  to  this  qualification,  that  it  was  a  code  applicable  to  the 
system  of  representation  as  it  then  stood.  .  .  .  The  end  and  object  of  the 
whole  statute  was  to  secure  a  better  and  more  efficient  system  for  t^e  return 
of  members  to  Parliament ;  and  aU  the  regulations  relating  to  the  freeholders 
on  the  one  hand,  and  the  election  of  magistrates  on  the  other,  were  subservient 
to  that  great  end.  In  considering  how  far  the  regulations  of  the  statute  apply 
to  the  burgh  of  Greenock,  it  is  apprehended  to  be  quite  clear  that  they  did 
not  apply  to  it  at  its  date.  By  the  treaty  of  union,  the  burgh  represen- 
tation of  Scotland  was  limited  to  fifteen  members,  returnable  exclusively 
hy  royal  burghs.  Its  provisions  therefore  had  reference  to  royal  burghs 
alone.     There  are  no  grounds  for  maintaining  that  they  apply  to  a  mere 

2n2 
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Jnfy  12. 135S.  hwrgh  of  barony  by  force    of  express  or    direct  enactmenir      And  that 
^""V^^      perhaps  i^  in  itself  a  sufficient  answer  to  the  arguments  of  the  defenders. 
M^tTfttes   f  ^^^  further,  it  appears  to  the  Lord  Ordinary  that  these  enactments  cannot 
Qreenock,  &c.  be  extended  to  Greenock  by  implication.     ...     It  seems  absurd  to  saj 
that  regulations  purposely  introduced  for  the  securing  of  Parliamentary  elec- 
tions through  the  magistracy  shall  be  extended  by  implication  to  the  election- 
of  a  magistracy  and  council  who  have  no  concern  with  the  election  at  all. 
The  reason  for  the  enactment  altogether  fails,  and*  consequently,  the  Lord 
Ordinary  has  held  that  it  cannot  i^ply.     The  provisions  of  the  statute  16 
Geo.  IV.,  when  examined  in  detail,   shew  in  like  manner  their  complete 
inapplicability  to  burghs  in  the  position  of  Greenock.    Something  was  said 
at  the  debate  as  to  the  want  of  a  title  at  common  law  on  the  part  of  tbe 
pursuer  to  insist  on  this  reduction.     There  is  no  plea  to  that  effect  in  the 
defences.    But  even  if  it  had  been  competently  raised,  it  is  untenable  in 
principle,  and  it  is  inconsistent  with  several  previous  decisions.-'' 
The  defenders  reclaimed,  for  whom — 

McsUUmdj  and  the  Lord  Advocate^  referred  to  Lord  Eldon's  judgment  in 
Tod,  y.  Tod,  1827,  House  of  Lords ;  ivnd  contended  that  no  real  distinctibn 
can  be  drawn  between  such  a  burgh  as  Greenock  and  other  burghs,  with  re- 
gard to  the  code  of  election  law,  contained  in  the  16th  Geo.  lY.  There  was 
here  a  proper  substitution  and  good  election;  Cowan  v.  MagtstrctteB  of 
Wigtown^  1782 ;  Bkocen  y.  OUuffow  Oommiasioners  of  PoUee  ;  Burge$$e9  of 
Iwoeruryj  14th  Dec.  1820. 

Miare^  Neavei^  and  the  Dean  ofFacuUy,  for  the  respondents,  were  not  called 
on. 

The  Court  unanimously  "  adhere." 

Duncan  Sf  Dewar^  W.S.,  Agents  for  Bedaimers  and  Defenders. 

WSHam  Duncan^  S.S.C.,  Agent  for  Bespoadent  and  Forsuer.        (J.  8.  M.) 


No.  24&. 


CULLEN  V.  SMEALE. 

Statute  1579,  cap,  SS-^PreMr^ttont-^Busineu  Aeecunt^-  Writ  or  Oaih  ofParty.^A  writer 
to  the  signet  brought  an  action  against  the  representativea  of  a  deceased  employer  for 
payment  of  a  business  account.  The  employer  had  died  within  three  yean  from  the  ter- 
mination of  the  account.  The  action  was  not  raised  ttU  seren  years  after  his  death : — 
Held,  in  conformity  with  the  opinions  of  the  whole  Coart,  that  the  case  fell  nndex  the 
statute  1579,  cap.  88,  and  that  the  pursuer  must  prove  the  constitation  and  sabsistenoe  of 
the  debt  by  the  writ  or  oath  of  the  party. 

1st  Division.       This  was  an  action  for  payment  of  the  accounts  of  a  writer  to  the  ^gnet, 

Jnly  12. 1853.  directed  against  the  represeutatives  of  a  Glasgow  agent,  by  whom  he  had  been 

^""^         employed.    The  accounts  commence  in  April  1836  and  terminate  in  February 

SmeSe.^'        1839.    The  employer  died  in  January  1841,  and  the  present  action  waa  aol 

instituted  until  March  1848. 

The  defenders  denied  resting-owing,  and  pleaded  prescription.  A  preli- 
minary question  therefore  arose,  whether  the  statute  1577,  c.  83,  implied. 
Payment  was  not  averred,  and  there  was  ample  proof  of  employment  and  of 
promises  to  make  remittances.  The  statute  declares  '<  that  all  actiones  of  debt 
for  house-mailles,  manis,  ordinars,  servand's  fees,  merchante's  comptes,  and 
uther  the  like  debts,  that  are  not  founded  upon  writteu  obligations,  be  per- 
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served  within  three  zeires,  utherwise  the  creditour  sail  have  na  action,  except  July  12. 1868. 
he  onther  preife  be  writ  or  be  aith  of  his  partie."    The  pursuer  contended  that^^.'"'"^^"*' 
where  three  years  have  not  elapsed  during  the  orig^al  debtor's  life,  the  sta-  ameS& ' 
tate  does  not  apply. 

The  Lord  Ordinary  (Robertson)  was  of  opmion  that  there  was  strong 
authority  for  this  proposition  in  the  case  of  Atdd  v.  Atknum,  7th  July  1842, 
and  previous  cases,  but  he  felt  difficulty  in  reconciling  these  cases  with  the 
case  of  Akock  v.  Easson^  20th  December  1842,  and  therefore  he  reported  the 
matter  to  the  Court  on  the  question  whether  the  statute  applies  ? 

The  question  was  referred  to  the  whole  Judges,  and  to-day  the  case  was 
advised. 

Tounffj  was  for  the  pursuer. 

T.  Mackenzie^  was  for  the  defender. 

The  Lord  Justice-Clebk.  The  first  consideration  and  what  appears  to  be 
a  conclusive  consideration  is,  that  the  statute  having  a  most  generid  and  com- 
prehensive object  in  view,  is  general  and  unlimited  in  its  terms.  It  states  no 
exception.  It  contemplates  none.  It  lays  down  a  rule  in  peremptory  terms, 
'*  that  aU  ocUonM  of  debt,  for  &c.  be  pursued  within  thru  years^  otherwise  the 
creditors  shall  have  no  action,  excq>t  he  prove  "  in  a  certain  way.  There  is 
not  an  expression  or  shade  of  expression  in  the  statute  which  opens  any  war- 
rant for  any  exception  for  any  of  the  accounts  mentioned  which  is  not  pursued 
within  three  years.  This  consideration  appears  to  terminate  such  a  question 
as  the  present.  The  propositions  contended  for  by  the  pursuer  seem  to  be 
these ;  1,  That  the  death  of  the  debtor  who  contracted  the  account  alters 
materially  the  rules  as  to  the  position  of  parties,  and  the  presumptions  as  to 
payment ;  2,  That  if  the  contractor  of  the  account  dies  within  three  years 
from  the  termination  of  the  account  the  statute  does  not  apply  at  all ;  3,  That 
if  the  representative  does  not  aver  payment,  that  state  of  things  is  sufficient 
to  entitle  the  creditor  to  recover  at  once ;  4,  That  after  the  three  years  (and 
this  whether  the  party  contracting  died  within  the  three  years  or  after  their 
lapse)  the  creditor  is  not  bound  to  prove  resting-owing,  and  that  any  cases  to 
that  effect  are  wrong ;  for  to  require  resting-owing  to  be  proved,  is  to  require, 
is  was  said,  more  to  be  proved  after  the  expiration  of  the*  three  years  than 
during  the  three  years. 

That  the  statute  applies  if  the  action  is  raised  after  three  years  if  the  debtor 
survived  the  three  years,  was  not  disputed  perhaps  in  direct  terms ;  but  the 
death  of  the  party  contracting  during  the  three  years,  though  the  action  is 
raised  after  the  three  years,  was  maintained  to  be  a  fact  quite  sufficient  to  take 
the  case  out  of  the  statute.  Now  this  exception  is  not  founded  on  any  con- 
struction, but  on  a  theory  as  to  the  policy  and  object  of  the  statute,  said  to 
have  been  taken  in  some  cases.  It  attempts  an  exception  within  the  actual 
words  of  the  statute.  And  this  plea  was  certainly  not  the  more  recommended 
to  us  by  the  argument  that  the  statute  had  been,  even  in  the  cases  founded 
on  by  the  pursuer  himself^  wrongly  interpreted ;  that  the  very  plea  was  in  it- 
self unsound,  but  was  a  sort  of  compensating  blunder  introduced  to  alleviate 
the  hardship  of  previous  blunders  as  to  the  statute.  The  whol^  of  these  views 
are  unsupported  by  any  authority.  At  present  the  only  question  which  the 
Court  can  consider  is,  whether  the  statute  applies  to  this  case. 
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Jaly  12. 1868.     ^  making  a  review  of  the  cases,  which  it  is  very  expedient  to  do  after  the 
>^^^Y^      case  of  Auld  v.  Athnarij  it  is  impossible  not  to  observe  how  much  oonfusion 
Cnllen  o.        and  at  least  difficulty  has  been  introduced|  owing  to  the  use  of  the  term  pre- 
Smeale.  scriptian  in  regard  to  the  operation  of  the  statute,  and  then  fix)m  the  conBe- 

quent  introduction  of  the  rules  and  presumptions  as  to  payment  which  diffe- 
rent prescriptions  enforce  or  relax  in  particular  states  of  the  focts.     The  term 
''  prescription  "  might  be  a  convenient  mode  of  generally  describing  the 
statute ;  but  when  that  term  became  familiar,  the  minds  of  lawyers  laying 
aside  a  good  deal  the  terms  of  the  Act,  began  then  to  dwell  on  presumptions 
of  payment  or  non-payment  as  important  elements  of  consideration  in  regard 
to  the  effect  and  operation  of  the  statute.     Certainly  a  more  fertile  source  of 
error  could  not  well  be  conceived :  And  the  progress  of  this  sort  of  discussion 
led  at  last  to  the  result,  that  instead  of  the  earlier  dictum  that  the  statute  went 
on  a  presumption  of  payment  within  the  three  years,  it  was  at  last  stated  that 
the  statute  went  on  the  presumption  of  non-payment  within  the  three  years, 
and  on  a  prestmiption  of  payment  after  the  lapse  of  the  three  years,  which 
however  was  to  obtam  only  if  the  facts  admitted  of  such  a  presumption  of 
payment  after  the  lapse  of  the  three  years.    And  to  carry  on  the  notion  of  pre- 
scription consistently,  at  last  we  got  attempts  at  interruption  of  prescription, 
in  order  to  exclude  the  operation  of  the  statute.    A  very  few  days  after  my 
appointment  a  case  occurred  on  that  latter  point  in  the  Second  Division, 
Cochran  v.  Prentice^  24th  November  1841,  before  the  case  of  Auld,  and  I 
then  stated  my  opinion  that  the  general  terms  of  the  statute  decided  all  such 
questions — ^that  the  fact  that  an  action  of  debt  was  brought  after  the  three 
years,  decided  that  the  statute  applied — ^that  the  statute  did  not  introduce  any 
prescription;  and  that  when  that  was  intended,  the  legislature,  in  acts  a 
century  older,  used  the  appropriate  and  precise  terms  for  prescription.     That 
broad  view  of  the  statute  the  Second  Division  adopted  very  deliberately  in 
the  case  of  Ahodc  in  December  1842,  in  a  state  of  facts  which  made  the 
case  one  of  very  general  application.     I  adhere  to  the  view  then  stated,  and 
repeated  in  Campbell  v.  Qrierson,  15th  January  1848. 

The  pursuer  contended  that  the  proof  required  by  the  statute  was  by  the 
writ  or  oath  of  the  party  contracting  the  debt — that  this  was  the  meaning  of 
the  expression  "  his  party  " — ^that  therefore  the  rule  took  effect  only  during 
the  lifetime  of  the  contractor,  or  at  least  (though  these  are  very  different  pro- 
positions), if  the  party  survived  three  years  from  the  termination  of  the 
account,  (and  which  of  these  propositions  we  were  asked  to  affirm  it  wajs 
not  easy  to  understand) : — and  hence  the  pursuer  contended  that  if  the  debt 
was  not  paid  at  the  death  of  the  contractor,  the  presumption  of  non-payment 
thereafter  at  once  arises,  and  so  the  pursuer  need  not  prove  resting-owing — 
or  in  other  words,  is  entitled  to  decree  at  once  for  payment  (for  to  that  the 
plea  must  come)  if  the  representatives  cannot  prove  that  he  paid.  But  under ^ 
the  statute  neither  more  nor  less  is  to  be  proved  after  the  three  years  than 
during  the  three  years — although  what  the  pursuer  has  during  the  three  years 
to  make  out  may  be  much  more  easily  done,  and  by  evidence  or  presumptions 
which  after  the  lapse  of  the  three  years  are  excluded  by  the  statute.  In  all 
such  actions  of  debt  (as  the  statute  well  describes  them)  the  pursuer  must 
establish,  even  when  the  action  is  pursued  within  the  three  years,  that  the 
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Bom  saed  for  is  due  to  him  and  unpaid.    And  unless  the  Court  is  satisfied  of  July  12.  I85d. 
tha4;  they  cannot  give  decree  for  the  same.    So,  when  after  the  three  years      ^--y^>-^ 
the  party  brings  his  action  of  debt,  he  mnst  prove  by  the  writ  or  oath  of  his^^^^  v* 
party  (that  is,  of  the  defender  whom  he  sues)  that  l^e  debt  is  resting-owing,  ^    ^ 
whether  that  defender  is  the  contractor  or  not.    If  the  statute  applies,  "  then 
ihe  creditor  must  shew  by  the  writ  or  oath  of  the  party  that  the  debt  has  not 
been  paid ; "  Mackay  v.  Ure^  13th  November  1847.    If  that  party  is  the  con- 
tractor, it  is  difficult  to  comprehend  how  the  fact  that  the  account  remains 
unpaid  is  not  to  be  established.    How  can  he  get  decree  if  he  does  not  prove 
that  point  ?  If  again  the  defender  is  the  representative,  is  not  the  same  proof 
of  ike  dtht — that  is,  of  the  same  being  due — still  to  be  adduced  ?  The  statute 
in  £etct  only  declares  and  prescribes  what  proof  shall  be  necessary  and  alone 
competent  and  sufficient  if  the  action  is  raised  after  the  lapse  of  three  years, 
and  applies  whether  the  action  is  directed  against  the  contractor  or  the  repre- 
sentatives. 

The  views  contended  for  by  the  pursuer,  all  arise  out  of  an  attempt  to  regu- 
late the  operation,  and  indeed,  to  affect  the  construction  of  the  statute,  by 
applying  to  it  certain  presumptions  of  payment  or  of  non-payment  which  it 
is  said  various  states  of  the  facts  may  raise,  and  which  the  general  doctrine  as 
to  prescription  sanctions  in  most  cases.    But  there  is  no  warrant  for  allowing 
any  presumption  of  payment  or  of  non-payment  to  bear  on  the  construction  of 
the  statute,  or  to  regulate  its  operation.    The  statute  shews  plainly  what  was  the 
object  in  view,  viz.,  in  regard  to  the  debts  mentioned  to  exclude,  after  three  yearS| 
loose  general  proof  of  the  subsistence  of  the  debt,  on  the  ground  that  recovery 
ought  to  have  been  sooner  insisted  in,  and  so  to  g^ve  protection  to  parties  by 
a  distinct  limitation  of  the  proof  by  which  alone  the  action^  if  intended^  after 
three  years,  can  be  supported  and  the  debt  proved.    This  statutory  regulation 
is  not  depended  on,  nor  does  it  set  forth  any  presumptions  of  any  kind,  as  to 
payment  or  non-payment.    It  lays  down  a  plain  and  peremptory  rule.    In 
the  application  of  the  statute,  the  Court  has  really  no  right  to  restrain  and 
narrow  the  protection  afforded,  by  the  effect  ascribed  to  any  particular  pre- 
sumption as  to  payment  or  non-payment  in  ordinary  cases  of  a  proper  pre- 
scription.   For  the  statute  recognises  no  such  materials  for  its  construction  or 
application,  and  its  terms  exclude  all  considerations  but  tiie  simple  element 
of  dates.    And  if  the  dates  are  such  as  bring  the  case  within  the  predicament 
of  the  statute,  the  rule  is  simply  the  statute  itself!    The  decisions  established 
no  rules  as  to  the  operation  of  the  statute  such  as  the  pursuer  maintains.    His 
Lordship  then  referred  to  the  cases  of  Ord  v.  Duffs^  15th  Feb.  1630;  WU&on 
V.  Torrie^  12th  Feb.  1680;  Hay  v.  Earl  of  LmUthgoWy  16th  July  1708 ; 
Douglas  v.  Duke  ofArgyU^  22d  Feb.  1736 ;  Douglas  v.  Orierson,  18th  Nov. 
1794 ;  Leslie  v.  the  Town  of  Brechin,  15th  Nov.  1808 ;  Leslie  v.  MolUson^ 
15th  Nov.  1808;  Ellis  v.  Whyte,  12tii  July  1849. 

The  notion  that  the  statute  proceeded  only  on  a  presumption  of  payment 
after  the  expiration  of  three  years,  so  that  if  that  presumption  was  any  how 
removed^  resting-owing  need  not  be  proved ;  and  that  there  was  any  limita- 
tion to  its  application,  or  any  other  rule  for  its  application  than  that  the  action 
was  brought  after  three  years,  certainly  receives  no  countenance  from  the  in- 
stitutional writers ;  M'Eenzie's  Observations,  p.  195;  Stair,  2,  12,  30.     Bank- 
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Julj  12. 1868.  ton,  in  treating  of  what  ia  intrinsic  in  an  oath  given  under  the  statute,  states 
'"^^''^      that  the  averment-of  payment  is  clearly  intrinsic,  because  by  the  statute  the 

SjuMJaT  ^^^^  ^^^  ^^  three  years  must  be  proved  to  be  oufing  and  unpaid*  And  this 
rule  he  lays  down  as  a  general  proposition,  from  which  plainly  he  admitted  no 
exception.  In  like  manner,  Dirleton  introducing  the  subject  under  the  Act 
1579,  in  reference  to  the  same  point,  (of  intrinsic  qualities),  determines  the 
question  among  other  reasons  by  this — "  There  is  a  presumption  in  law,  which 
is  the  ground  of  so  momentary  a  prescription,  that  such  debts  are  not  so  long 
owing.  And  therefore  it  ought  to  be  proven  by  the  defender's  oath  that  they 
are  owing."  Stewart  in  his  answers  states  without  qualification,  '^  that  the 
presumption  is  for  payment  within  the  three  years ;''  Erskine,  3,  7, 18.  The 
true  principle  of  the  statute  had  been  recognized  in  McLaren  v.  Buik,  27th 
Feb.  1829 ;  Elder  v.  Hamilton,  15th  May  1833 ;  Ritchie  v.  Little,  15th  Jan. 
1836 ;  Fisher  v.  Ure,  5th  March  1836.  The  case  of  Auld  v.  AUcman,  7th 
July  1842,  seems  to  be  the  only  decision  in  fiavour  of  the  pursuer's  plea. 
The  principle  on  which  this  case  proceeded  was  very  fully  considered  in 
Alcoek  V.  Easson,  20th  Dec.  1842,  and  the  judgment  in  that  case  is  beyond 
all  doubt  directly  at  variance  with  it.  All  the  prior  cases  were  then 
reviewed,  and  to  the  explanation  then  given  of  them,  I  adhere.  The  same 
principle  had  been  laid  down  by  Lord  Corehouse,  in  SmeUie  v.  Cochran,  25th 
Feb.  1835  ;  see  also  Darnley  v.  Ktrkwood,  6th  March  1845 ;  Campbell  v. 
Orierson,  15th  Jan.  1848,  as  cases  tending  to  destroy  the  authority  of  Auld 
V.  AUcman,  The  result  of  a  review  of  the  cases,  is,  that  Atdd  v.  Aikman 
was  wrong  decided,  and  that  there  was  no  series  of  decisions  warranting  that 
judgment,  much  less  fixing  an  exception  which  could  not  now  be  disallowed. 
On  principle,  there  was  hardly  an  attempt  made  to  support  the  pursuer's  plea. 
And  for  the  grounds  on  which  I  hold  that  plea  to  be  unsound  in  itself^  it  is 
sufficient  to  refer  to  the  opinions  which  I  h^ve  given  in  the  cases  of  Alcoek 
Y,  Easson,  and  CampheU  v.  Orierson, 

Lord  Butherfurd.  In  themselves,  the  words  of  the  statute  seem  to  ad- 
mit of  no  doubt,  and  to  exclude  absolutely  the  present  plea  of  the  pursuer.  It 
is  said  that  for  the  debts  mentioned  in  the  statute,  actions  shall  be  pursued 
within  the  three  years,  otherwise  the  creditor  shall  have  no  action  unless  he 
either  prove  by  writ  or  oath  of  his  party.  An  exception  so  wide  as  this,  and 
finding  no  countenance  in  the  words  of  the  statute,  can  scarcely  be  defended 
as  construction.  It  has  indeed  been  sometimes  argued,  that  the  words  of  the 
statute,  admitting  and  requiring  proof^  by  the  writ  or  oath  of  the  party,  im- 
plied the  immediate  debtor  to  be  still  in  life.  The  expression  of  the  statute 
i»hi$  party,  which  cannot  be  construed  to  be  simply  the  party  contracting. 
It  were  very  unjust  so  to  hold  it,  for  it  would  exclude  the  creditor  firom  the 
benefit  of  the  writ  or  oath  of  the  debtor's  representative,  who  became  by  his 
representation,  debtor  in  the  debt,  and  party  to  the  action.  His  party 
plainly  includes  both  the  immediate  debtor  and  the  representative,  where  the 
action  is  brought  against  the  representative,  and  this,  the  just  construction, 
is  that  which  the  statute  in  practice  has  received.  Any  supposed  presump- 
tions on  which  the  statute  may  have  been  founded,  present  a  dangerous  guide 
in  the  question  of  construction ;  and  at  this  distance  of  time,  mere  conjecture 
as  to  the  views  of  the  legislature  gives  no  safe  ground  for  restricting  the  plain 
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meaning  of  its  language.    The  better  yiew  iB,  that  the  statate  without  re-  July  12. 185$. 
ference  to  conjecture,  went  upon  plain  reasons  of  policy  and  expediency  in       ""^"^ 
requiring  that  unless  the  creditor  in  such  debts  meant  to  rest  his  whole  case  g^^^eT* 
upon  the  writ  or  oath  of  the  debtor,  he  must  bring  his  action  within  the  three 
years.    If  pursuit  was  postponed  beyond  that  period,  the  demand  was  con- 
sidered as  what  has  been  termed  a  stale  demand,  and  the  creditor  subjected 
to  the  necessity  of  proving  the  case  in  a  manner  to  which  the  debtor  could 
have  no  objections;  the  proof  required  being  the  debtor's  writ  or  oath. 
This  last  observation  suggests  the  only  other  point  as  to  the  construction  of 
the  statute  upon  which  any  question  can  be  raised — under  the  words  *^  ex« 
eept  he  either  prove  by  writ  or  oath  of  his  party."    The  pursuer  contended 
that  under  those  words  it  would  be  sufficient  even  after  the  lapse  of  the  three 
jrears,  to  prove  by  writer  oath  the  constitution  of  the  debt,  and  that  it  was  not 
required  of  him  to  prove  that  it  was  resting-owing.    Why  the  word  ^*  prove" 
should  be  so  limited  as  to  embrace  one  part  only  of  the  case  and  not  another, 
was  not  made  to  appear.    The  statute  plainly  implies  the  whole  case,  and 
does  not  restrict  the  proof  to  one  part  of  it  only.    It  is  remarkable  too  that 
the  part  of  the  case,  namely  the  subsistence  of  the  debt,  which  the  pursuer 
would  represent  as  not  afRscted  by  the  limitation  of  the  statute,  but  which  it 
was  still  left  to  the  defender  to  meet  in  an  action  beyond  the  three  years,  as 
in  an  action  within  the  three  years,  has  been  the  very  point  upon  which  the 
questions  turned  in  the  greater  number  of  cases.    This  is  obvious  from  a  very 
cursory  survey  of  the  reports.    Nor  on  this  point  should  the  provisions  of  the 
statute  1669  be  overlooked ;  which,  in  establishing  a  nmilar  short  prescription 
in  regard  to  '*  minister's  stipends,  multurs,  and  mails  and  duties,"  says,  that 
these  shall  prescribe,  not  being  pursued  within  five  years  after  the  same  are 
due,  or  after  the  tenants  shall  remove  from  the  lands,  ^^  except  the  said 
minister's  stipends,  multurs,  maiUs,  and  duties  shall  be  offered  to  be  proven 
to  be  due  and  restkig-owing  by  the  defenders,  their  oaths,  or  by  a  special  writ 
under  their  hands  acknowledging  what  is  resting-owing."    It  can  scarcely  be 
doubted  that  the  statute  proceeded  upon  the  same  views  which  led  to  the 
previous  Act  of  1579,  and  that  the  case  which  the  pursuer  required  to  prove 
under  the  one  statute,  was  the  case  which  he  required  to  prove  under  the 
other.    In  this  matter  the  statutes  establishing  sexennial  prescription  of  bills, 
are  perhaps  of  less  importance,  except  as  shewing  that  the  same  difficulties  are 
placed  in  the  way  of  a  pursuer  leaving  his  case  without  pursuit  in  the  one 
case  as  in  the  other ;  the  whole  case,  subsistence  as  well  as  constitution,  being 
expressly  required  to  be  proved  at  the  hands  of  the  pursuer,  by  the  writ  or 
oath  of  the  defender.    These  remarks  upon  the  meaning  of  the  statute  seem 
to-  be  in  every  view  of  the  case  not  without  importance,  for  it  seems  to  be  one 
very  little  subject  to  construction  from  the  deamess  of  its  provisions,  and  it 
would  require  a  very  strong  course  of  decision  to  control  its  application  in  a 
matter  plainly  within  its  letter. — His  Lordship  after  referring  to  the  decisions 
and  authorities,  stated :  It  appears  then  that  there  is  no  ground  whatever  for 
the  porsuer^s  argument  upon  the  original  construction  of  the  statute,  but  that 
the  statute,  when  it  applies,  places  upon  the  pursuer  the  proof  of  establishing 
both  the  constitution  and  subsbtence  of  the  debt,  exactly  as  in  the  quin- 
quennial and  sexennial  prescription.     He  must  prove  his  whole  case  in  short, 
and  his  only  proof  is  the  writ  or  oath  of  his  party. 
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July  12. 1858.  While  the  pursaer's  plea  on  this  point  seems  untenable,  it  seeon  not  leas  so 
apon  the  other,  that  the  death  of  the  debtor  within  the  three  jears  predadea 
the  application  of  the  statute*  The  words  of  the  statute  give  no  countenance 
to  so  large  and  extraordinary  an  exception,  which  would  plainly  operate 
most  capriciously,  from  the  case  where  an  account  was  dosed  by  the  death  of 
the  debtor  to  that  in  which  he  did  all  but  survive  the  three  years.  The 
early  cases,  and,  indeed,  down  to  LesliSf  are  inconsistent  with  the  azceptioii 
contended  for.  The  proposition  of  so  limiting  the  oonstruction  of  the  statute, 
which,  till  the  case  of  Auld,  never  passed  into  direct  decision,  seems  to  hare 
arisen  from  some  judidal  observations,  perhaps  imperfectly  expressed,  not 
directed  to  the  application  of  the  statute,  but  to  the  import  of  the  proof  re- 
quired, with  reference  to  the  presumpticms  upon  which  the  statute  was  sup* 
posed  to  proceed.  Certainly  much  has  been  said  to  countenance  the  plea  of 
the  pursuer ;  but,  as  already  observed,  that  plea  does  not  stand  upon  any 
train  of  judgment,  and  during  the  course  of  the  very  decisions  to  which  h^ 
appeals,  there  are  other  judgments,  under  this  very  statute,  which  cannot  be 
recondkd  with  the  plea.  There  seems  very  little  occasion,  in  su^  circum*- 
stances,  for  any  strong  appeal  to  practice.  The  practice  could  not  be  clear 
or  uniform  where  there  was  not  only  such  difierence  of  opinion  but  sodi 
varying  decision.  There  seems  no  ground,  therefore,  on  which  to  contend 
that  the  Court  is  at  all  prednded  from  going  back  upon  the  whoka  matter, 
and  correcting,  after  the  fullest  consideration,  one  erroneous  judgment,  and  it 
may  be,  some  erroneous  opinion.  It  would  appear,  in  the  whole  matter,  that 
the  judgment  to  be  pronounced  should  be  to  find  that  the  case  fidls  under  the 
statute,  and  that  the  pursuer  must,  in  terms  of  the  statute,  prove  the  oonati- 
tution  and  subsistence  of  the  debt  by  the  writ  or  oath  of  party. 

The  rest  of  the  consulted  Judges  ooneurred  in  the  opinion  of  the  Jjixd 
Justice-Clerk  and  Lord  Butherfurd. 

The  LoBD  PsBfimEiffT  did  not  consider  it  necessary  to  go  into  any  detail, 
after  the  opinion  returned  by  the  consulted  Judges.  With  these  he  entirdy 
concurred. 

The  rest  of  the  Court  concurred. 

The  Court,  therefore,  '*  in  pursuance  of  the  opinicms  of  the  whole  Judges, 
find  that  this  case  foils  under  the  statute  1579,  cap.  88,  and  that  the  pursuer 
must,  in  terms  of  that  statute,  prove  the  constitution  and  subsistaice  oi  the 
debt  by  the  writ  or  oath  of  the  party,"  and  with  this  finding,  remit  ^  to  the 
Lord  Ordinary,  reserving  all  questions  of  expenses." 

John  CuBen^  W.S.,  Forsuer's  Agent. 

Gibson-Craig  J  Dabnel^  ^  Brodie^  W.S.,  Defuider's  Agents.  (J.  S.  M.)r 
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TAYLOR  OR  STEVENSON  v.  STEWART. 


2d  DirUion. 


Minister — Glebe — Landlord  and  Tenant — Fiar  and  Lifarenter — Meesia  eementem  eequitur, 

—The  glebe  of  a  certain  parish  was  let  to  tenants  who  paid  at  each  Whitsnndaj  and 

Martinmas  their  rent  for  Chat  year.    The  minister  died  before  Whitsunday,  and  at  the 

date  of  his  death  a  portion  of  the  i^ebe  had  been  sown  by  the  tenants  i—Held  that  the 

July  12. 1853.  minister's  representatiyes  were  entitled  to  the  year's  rent  efieiring  to  the  portion  of  the 

^    r^'^^*'^       glebe  which  had  been  sown  at  the  date  of  his  death. 
Taylor  r.  ** 

Stewart.  Stevenson,  minister  of  Wilton,  died  on  18th  April  1851.    At  that  date 
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the  glebe  lands,  which  are  very  large,  were  not  in  his  personal  occupation,  juij  12. 1858. 
but  had  ail  along  been  let  to  tenants  under  leases,  terminable  on  Stevenson's  '^'^'^^ 
ceasing  to  be  incumbent.  These  leases  were  all  granted  with  entry  at  Martin-  '^^7^^  ^* 
mas,  and  the  rents  were  payable  under  them  half-yearly  at  Whitsunday  and 
Martinmas,  the  rents  of  each  year's  possession  ending  at  Martinmas,  and  of 
each  year's  crop  being  payable  at  Whitsunday  and  Martinmas  of  the  same 
year.  At  Stevenson's  death  a  crop  had  been  sown  by  the  tenants  on  a  portion 
of  the  glebe.  Mrs  Stevenson,  as  executrix  of  her  husband,  uplifted,  at  Whit- 
sunday 1851,  one  half  of  the  rents  of  the  whole  glebe  for  crop  and  year  1851. 
On  27th  September  following,  Stewart,  the  defender,  was  inducted  as  minister 
of  Wilton,  and  he  uplifted  the  other  half  of  these  rents  payable  at  Martinmas. 
Mrs  Stevenson  now  raised  action  against  him,  concluding  to  have  it  declared 
that  as  executrix  of  the  late  minister,  she  was  entitled  to  the  rents  of  the 
glebe  lands  payable  for  crop  and  year  1851,  or  at  least  to  the  rents  effeiring 
to  the  lands  sown  by  the  tenants  and  in  crop  during  Stevenson's  lifetime ; 
and  further  concluding  that  Stewart  as  intromitter  with  the  Martinmas  rents 
should  hold  count  and  reckoning  with  her.  The  defender  pleaded ; — 1,  That 
Stevenson  having  died  before  Whitsunday  1851,  his  executor  had  no  claim 
to  the  Martinmas  rents ;  2,  That  deceased  not  having  been  in  the  personal 
occupation  of  the  glebe,  or  sown  it,  his  executor  was  not  entitled  to  the  crop 
of  1851,  the  right  having  terminated  by  his  death ;  and  that  the  maxim 
tneask  sementem  9equitw  did  not  apply;  3,  That  the  rents  being  to  a  great 
extent  payable  for  a  crop  not  sown  at  Stevenson's  death,  the  principle  would 
be  inapplicable,  even  were  it  to  be  extended  to  the  case  where  tenants  were 
in  possession ;  and  4,  That  the  defender  having  been  inducted  before  Michael- 
mas, was  entitled  to  half  the  profits  of  the  benefice  for  that  year. 

Lord  Curriehill,  (Ordinary,)  '<  Finds  that,  at  the  time  of  the  death  of  the 
pursuer's  author,  a  crop  had  been  sown  on  a  portion  of  the  glebe  of  Wilton 
by  his  tenants :  that  these  tenants,  in  his  right,  were  entitled  to  reap,  and  did, 
defacto^  reap,  the  crop  which  had  been  so  sown  by  them  at  that  date :  and 
that  the  pursuer,  as  his  executrix,  became  entitled  to  such  a  portion  of  the 
rents  paid  for  the  whole  of  the  glebe  for  crop  and  year  1851,  as  corresponded 
to  that  part  of  the  glebe  on  which  the  crop  so  sown  and  reaped  was  grown  : 
Finds  that  the  pursuer,  as  executrix  foresaid,  uplifted  and  received  one-half 
of  the  rents  of  the  whole  of  the  glebe  for  the  said  crop  and  year :  Finds  that  the 
defender  intromitted  with  the  other  half  of  these  rents,  and  is  in  consequence  ac- 
countable to  the  pursuer  for  the  balance  of  the  proportion,  which  was  payable  to 
her  as  aforesaid,  of  the  whole  of  the  said  rents,  if  any  such  balance  remained 
after  crediting  the  half-year's  rent  received  by  the  pursuer :  Finds  that  the 
pursuer  has  no  right  or  title  to  call  the  defender  to  account  for  the  rents  in- 
tromitted with  by  him,  except  in  so  far  as  the  same  were  payable  for  the  por- 
tion of  the  glebe  of  which  the  crop  had  been  sown  at  the  time  of  Mr  Stevenson's 
death ;  and  that,  in  such  accounting,  she  must  give  credit  for  the  sum  received 
by  her  as  aforesaid ;  and  before  farther  answer,  appoints  the  cause  to  be  en- 
rolled, in  order  that  the  mode  of  accounting  in  conformity  with  the  foregoing 
findings  may  be  arranged."  His  Lordship  added  the  foUowing  *<  Note. — ^It  is 
established  law,  that  when  the  minister  of  a  parish  has  sown  a  part  of  his 
glebe  and  dies  before  the  crop  is  reaped,  his  representatives  are  entitied  to 
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Jaly  12. 1853.  re&P  that  crop.    It  appears  to  follow,  that  wheii)  in  soch  eircamatanoes,  the 
^"^^'^^       crop  is  sown  by  those  in  right  of  the  ministeri  as  his  tenants,  these  tenants, 

8te^'^  ^'  ^^  light  of  the  minister  or  his  representatives,  are  entitled  to  reap  it ;  and 
that  when  they  accordingly  do  reap  it,  they  are  liable  to  his  representatives 
for  the  rent  of  that  portion  of  the  ^ebe  which  has  so  been  sown  and  reaped. 
On  the  other  hand,  it  being  established  law  that  a  lease  of  a  glebe  by  a 
minister  is  not  effectual  after  his  death,  and  that  his  representatives  are  not 
entitled  tq  remain  in  possession  afler  his  death,  excepting  to  reap  the  crop 
sown  daring  his  lifetime,  it  also  appears  to  follow,  that  his  tenants  afler  his 
death  are  not  entitled,  as  in  right  of  him  or  his  representatives,  to  remiun  in 
possession  to  any  greater  extent :  that  his  representatives  have  no  right  to 
the  rents,  payable  for  any  period  snbseqaent  to  his  death,  of  such  portion  of 
the  glebe  as  had  not  previously  been  sown  by  him  or  his  tenants  i  and  there- 
fore, that  his  representatives  have  no  title  to  call  upon  intromitters  with  rents 
of  such  portions  of  the  glebe  to  account  to  them  for  the  same. 
Stewart  reclaimed,  for  whom — 

Pattan  aligned,  that  the  representatives  of  a  liferenter  predeceasing  Whitsun* 
day  have  no  right  to  the  rents  of  the  liferented  lands  for  that  year,  token  thae 
lands  are  let  to  tenants ;  Erskine,  II.,  9,  sees.  64,  65.  A  clergyman  is  in  no  more 
fikvourable  position  than  a  liferenter;  M^CaUum  v.  OtwU^  4th  March  1826. 

Penneify  contra. 

The  CouBT  unanimously  "  adhere,"  with  the  expense  of  opponng  the  re- 
claiming note. 

Adam  Patersony  W.8.,  Reclaimer's  Agent. 

John  Forrester^  W.S.,  Bespondent*s  Agent.  (J.  M.  BL) 


No.  251.    THE  BRITISH  GUARANTEE  ASSOCIATION  r.  THE  WESTERN 

BANK  OF  SCOTLAND. 

Cautioner — Guarantee^Obligation — Sepresentations  before  contract — Undertakmg^Proof 
-^Evidence, — A  party  granted  bond  of  cantion  to  a  bank  for  the  faithful  dischaige  bj  one 
of  its  tellcn  of  the  duties  of  his  office;  the  cautioner  had  preyiously  asked  the  bank  in 
writing,  ^  how  often  it  would  balance  the  teller*s  accounts  ?  and  what  are  the  checks  used  to 
secure  accuracy  of  accounts  ?"  To  which  the  bank  replied  in  writing,  '*  His  cash  is  checked 
weekly  by  a  brother-teller  and  by  the  cashier  separately,  and  monthly  by  the  directors  :**— 
Heldf  1,  That  the  above  question  and  answer  were  not  superseded  and  made  of  no  arail 
as  an  undertaking  by  the  bank,  in  respect  of  their  neither  being  contained  in  nor  referred 
to  in  the  bond  of  caution  subsequently  granted.  2,  The  question  coming  to  be  tried  be- 
fore a  juiy,— Whether  the  cautioner  had  granted  his  bond  in  reliance  on  a  representation 
and  undertaking  made  by  the  bank  iu  their  answer  to  his  question  respecting  the  manner 
in  which  the  teller*s  cash  was  checked  ?  and  whether  the  bank  had  failed  to  implement 
such  undertaking  ?  two  exceptions  were  taken ;  thejirstf  to  the  Judge  having  refused  to 
allow  evidence  to  be  led  of  the  general  practice  of  bankers  as  to  checking  their  tellei^s  ac- 
counts ;  the  eecondy  to  his  having  charged  the  juiy,  that  the  question,  whether  there  was  an 
undertaking  on  the  part  of  the  bank,  depended  '*  on  the  point,  whether  the  matter  repre- 
2d  Division,  seated  was-material  to  the  interests  of  the  party  putting  the  question  ?  and  that  if  the  jufy 

J  1  12  ifiiUt  ^^^ht  it  material,  then,  taking  the  paper  as  questions  put  to  employers  before  cautioners 
^^^^y^      *  entered  into  an  obligation,  it  was  to  lie  held  as  an  undertaking  given  to  the  cautioners  on 

rnanntAA       ^^'^h  they  might  rely."    Exceptione  disallowed 

^^■odation  *.     In  August  1849,  a  proposal  subscribed  by  Dewar,  a  teller  in  the  Western 
Scotland.        Bank,  and  by  the  manager  of  the  bank  acting  on  its  behalf^  was  made  to  the 
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British  Guarantee  Association,  with  a  view  to  the  association  becoming J'l^yJ^^WilS. 
secnrity  to  the  bank  for  Dewar.  This  proposal,  (No.  5  of  process),  was  in 
the  form  of  questions  by  the  association,  and  answers  thereto  by  the  applicant  Association  v. 
and  his  employer.  In  answer  to  the  question  under  head  3,  "  How  often  the  West.  Bank  oi 
employer  would  balance  the  applicant's  accounts  ?  and  what  are  the  checks 
used  to  secure  accuracy  of  accounts  ?  the  bank  stated,  '^  His  cash  is  checked 
weekly  by  a  brother-teller  and  by  the  cashier  separately,  and  monthly  by  the 
directors."  The  association  agreed  to  come  under  the  proposed  guarantee ; 
and,  accordingly,  a  bond  was  granted  in  favour  of  the  bank.  It  proceeded 
upon  the  narrative,  that  Dewar  had  been  requested  to  find  security  for  the 
faithful  discharge  of  his  duties  as  teller  in  the  bank,  and  that  the  association 
had  agreed  to  become  his  cautioners  upon  the  terms  and  under  the  conditions 
and  provisions  after  mentioned,  and  in  consideration  of  the  premium?  therein 
expressed.  Then  Dewar,  as  principal,  and  the  Guarantee  Association  as 
cautioners,  sureties,  and  full  debtors  for  and  along  with  him,  became  bound 
that  he  should  fiedthfolly  perform  the  duties  of  his  ofiSce,  *'  and  for  all  loss  and 
damage  which  the  said  bank  may  sustain  by  and  through  my  actings,  intro- 
missions, dishonesty,  fraud,  or  failing  to  account  for  the  fimds  under  my  con- 
trol, or  with  which  I  may  be  entrusted  by  the  said  bank  while  in  their  em- 
ploymenf  The  amount  of  the  guarantee  was  limited  to  £1500.  The  bond 
contained  no  stipulation  as  to  any  control  or  check  to  be  exercised  over  the 
actings  of  Dewar.  Dewar  having  absconded  in  1850,  leaving  defalcations  to 
the  amount  of  upwards  of  £2500,  the  bank  gave  the  Guarantee  Association 
a  charge  for  payment  upon  the  registered  bond.  The  latter  suspended,  on 
the  ground  that  the  checks  used  by  the  bank  over  their  tellers  were  entirely 
insufficient  to  secure  accuracy  m  th^  accotmU  ;  and  pleaded,  that  the  charge 
ought  to  be  suspended,  in  respect  of  the  bank's  flEdlure  to  implement,  and  viola- 
tion of  the  duties  incumbent  upon  it  under  the  proposal  for  guarantee,  which 
formed  the  basis  of  the  contract  of  parties.  The  chargers  averred,  that  their 
mode  of  checking  their  tellers  was  both  the  usual  and  a  sufficient  mode ;  and 
pleaded,  that  it  was  irrelevant  to  inquire  how  far  or  in  what  manner  they 
might  have  enforced  any  control  or  check  over  Dewar,  or  whether  such  con- 
trol was  or  was  not  sufficient,  no  obligation  to  that  effect  having  been  under- 
taken by  the  bank  to  the  suspenders,  or  any  such  control  or  check  made  a 
condition  of  the  bond. 

The  case  was  tried  by  the  Lord  Justice-Clerk  upon  the  following  issue : 
''  Whether  the  complainers,  (suspenders),  granted  the  bond  of  guarantee  .  . 
•  .  for  the  intromissions  of  James  Dewar,  as  teller  in  the  Western  Bank  of 
Scotland,  in  reliance  on  a  representation  or  undertaking  made  on  behalf  of 
the  chargers  in  the  document,  No.  5  of  process,  respecting  the  manner  in 
which  the  cash  of  the  said  James  Dewar  was  checked  in  the  said  bank  ?  And 
whether  the  respondents  fuled  to  implement  said  undertaking,  to  the  preju- 
dice of  the  said  complainers  ?"  At  the  trial  it  was  proved  that  the  checks  em- 
ployed by  the  bank  were  so  superficial  as  to  be  merely  nominal.  The  counsel 
for  the  chargers  then  called  Ihe  cashier  of  the  Union  Bank,  Glasgow,  and  in- 
terrogated him ;  *'  What  is  the  usual  course  followed  in  checking  the  cash  in 
your  bank  ?  On  this  question  being  objected  to,  the  counsel  for  the  chargers 
stated  that  he  did  not  propose  evidence  to  construe  the  words,  and  to  shew 
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JtfTj  12.  1858.  the  meaning  of  the  answer  made  to  the  query  contained  in  the  proposals ; 
'^'V^^      "  but  to  shew  what  was  the  usual  mode  of  checking,  and  that  bags  of  gold  and 
Guarantee       silver  were  not  opened  or  inspected  at  checking  in  Glasgow,  and  in  the  gene- 
West.  Bank  of^^l  practice  of  banking;  and  only  to  construe  the  undertaking  in  this  way,  so 
Scotland.         as  to  shew  that  what  was  usually  done  by  the  chargers,  was  fairly  within 
practice."     The  Judge  sustained  the  objection,  to  which  ruling  the  chargers 
First        .  excepted.     In  his  charge,  his  Lordship  "  told  the  jury,  that  the   question 
ExcBPnoM.^j^g^^y  ^^j.g  ^j^g  gjj  undertaking  on  ^e  part  of  the  chargers,  depended  in 

the  first  place,  on  the  point,  whether  the  matter  represented  was  material  to 
the  interests  of  the  party  putting  the  question.  Many  explanations  or  repre- 
sentations in  such  answers  may  not  be  material.  But  the  question  wa& 
always  important,  whether  the  matter  of  the  representation  was  material  to 
the  interests  of  the  party  putting  the  question.  If  not  material,  then  that 
would  put  an  end  to  the  plea  of  an  undertaking  on  a  question  which  does  not 
depend  upon  express  warranty.  Whether  the  question  and  answers  related 
to  a  matter  which  was  material,  was  a  question  for  the  jury.  If  the  jury 
thought  the  representation  material,  then  he  directed  the  jury  in  point  of  law, 
that  taking  this  paper  as  questions  put  to  employers  before  the  cautioners 
entered  into  their  obligation,  it  was  to  be  held  as  an  understanding  given  to  the 
cautioners  on  which  they  might  rely.  K  the  jury  thought  the  matter  not 
material,  then  there  could  be  no  undertaking  in  this  case.  He  further 
directed  the  jury,  that,  in  so  far  as  the  bank  pleaded,  that  although  the  matter 
might  be  material,  yet  there  was  no  undertaking  by  them  under  these  ques- 
tions and  answers,  because  that  paper  is  not  referred  to  in  the  bond  which  the 
pursuers  granted,  and  they  received ;  that  plea  involves, — First,  A  point  of 
law,  which  point  he  saved  for  the  Court ;  and  Second,  The  argument  to  the 
jury,  that  the  association  did  not  in  point  of  faeict  rely,  or  place  any  importance 
upon  this  matter,  because  they  did  not  refer  to  it  in  the  bond ;  which  was  a 
matter  for  them  to  consider  in  forming  their  opinion  whether  the  matter  was 

SscoND  material.  Whereupon  the  counsel  for  the  chargers  did  except  to  the  foresaid 
'directions  of  the  Lord  Justice-Clerk,  in  so  far  as  he  told  the  jury,  that  the 
question,  whether  there  was  an  undertaking  on  the  part  of  the  chargers,  de- 
pended on  the  point  whether  the  matter  represented  was  material  to  the  in- 
terests of  the  party  putting  the  question ;  and  in  so  far  as  his  Lordship 
directed  the  jury  in  point  of  law,  that  if  the  jury  thought  the  representation 
material,  then,  taking  the  paper  as  questions  put  to  employers  before  the 
cautioners  entered  into  their  obligation,  it  was  to  be  held  as  an  undertakiBg 
given  to  the  cautioners  on  wliich  they  might  rely.  The  counsel  for  the 
chargers  further  did  request  the  said  Lord  Justice-Clerk,  to  rule  that  there 
was  no  case  to  go  to  the  jury,  in  respect  that  the  construction  of  the  docu- 
ment, No.  5  of  process,  as  regards  the  undertaking  therein  alleged  to  be  con- 
tained, was  matter  of  law ;  and  that  there  being  no  such  undertaking  consti- 
tuted by  the  terms  of  that  document,  the  chargers  were  entitled  to  a  verdict ; 

Third        which  direction  the  said  Lord  Justice-Clerk  refased  to  give.    Whereupon  the 
xoBPnoN.^^^g^j  for  the  chargers  did  except  to  the  said  refusal," 

Verdict  in  favour  of  the  complainers,  the  Gusffantee  Association, — ^reserving 
to  the  Court  to  enter  judgment  for  the  chargers,  non  obstante  veredictOj  if  the 
Court  were  of  opinion  that  there  was  no  undertaking  between  the  parties 
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under  the  document,  No.  6  of  process,  because  the  same  was  not  referred  to,  July  12.  1859. 
or  repeated  in,  or  made  a  condition  of,  the  bond  of  guarantee.  "-nr-^ 

PaUorij  Penney,  and  Nececes,  for  the  chargers,  and  in  support  of  the  bill  of  Association  ». 
exceptions.  The  question  and  answer  contained  a  mere  statement  of  matters  West.  Bank  of 
as  they  stood  at  the  time,  and  if  this  was  erroneous,  or  misrepresented,  it 
will  afford  a  good  ground  for  reducing  the  bond  of  caution.  But  they  con- 
tained no  representation  or  prospective  undertaking.  Had  such  been  meant, 
it  would  have  been  referred  to  in  the  bond.  Even  assiuning  an  undertaking, 
the  omission  to  refer  to  it  in  the  bond  is  fatal ;  it  is  no  better  than  a  (corres- 
pondence anterior  to  the  completed  contract  of  parties. 

T,  Mackensfiej  and  Dean  of  Faculty,  contra^  There  was  here  a  representation 
on  which  a  cautioner  was  entitled  to  rely,  as  to  what  was,  and  what  would  be, 
the  constant  working  machinery  of  the  bank.  It  was  unnecessary  to  state 
this  in  the  bond,  for  it  was  not  a  condition  of  it. « 

Lord  Cockburn.  The  first  exception  is  against  the  rejection  of  evidence 
tendered  by  the  chargers.  I  am  of  opinion  that  this  exception  ought  to  be 
allowed.  One  of  the  questions  put  by  the  suspenders  to  the  bank  was,  ''  WJiat 
are  the  checks  used  to  secure  accuracy  of  accounts  ?  "  To  this  the  answer  was, 
"  His  cash  is  checked  weekly  by  a  brother  teller  and  by  the  cashier  separately, 
and  monthly  by  the  directors.''  Checking  is  a  word  which  does  not  necessarily 
denote  any  one  particular  operation.  This  word  was  used  by  a  bank  in  refer- 
ence to  a  bank  proceeding.  Now  the  chargers  wished  to  shew  by  evidence 
what  was  deemed  proper  checking  by  the  general  practice  of  hankers, — their 
object  being  to  shew  that  they  did  check  this  teller's  cash,  in  the  way  in  which 
such  a  thing  is  understood  to  be  done.  But  all  evidence  upon  this  subject 
was  rejected.  I  think  this  was  erroneous.  It  was  the  jury's  business  to  de- 
termine whether,  in  point  of  fact,  the  chargers  had  done  what  their  answer 
was  said  to  profess  that  they  would  do ;  and  I  think  that  the  chargers  were 
entitled  to  instruct  the  jury,  by  evidence,  as  to  the  only  way,  or  the  usual  way, 
in  which  this  act  is  performed.  We  may  think  that  no  practice  could  make 
what  the  chargers  did,  a  proper  checking.  But  we  are  not  the  jury ;  and  even 
a  Court  would  not  be  warranted  in  making  up  its  mind  without  first  letting 
in  this  light.  The  second  exception  is  to  that  part  of  the  direction  in  which 
your  Lordship  told  the  jury,  that  if  they  thought  the  representation  conveyed 
in  the  chargers'  answer  material,  then  this,  in  law,  amounted  to  an  undertaking. 
I  think  this  direction  correct,  in  relation  to  the  circumstances.  The  suspenders, 
before  entering  into  a  guarantee,  put  a  question  of  fact  to  the  chargers,  who 
wished  for  the  guarantee.  It  happened  to  be  put  in  writing,  and  a  written 
answer  was  given.  But  all  this  might  have  been  done  verbally.  The  inquiry 
related  to  the  degree  of  risk  to  be  incurred ;  and  as  this  depended  essentially 
on  the  free  or  tiie  controlled  possession  of  money  by  the  teller,  the  suspen- 
ders maintain  that  the  question  and  the  answer,  in  their  plain  meaning,  refer- 
red, not  to  the  past  or  to  the  present  checks  on  him, — ^in  neither  of  which 
had  they  any  interest, — ^but  to  the  checks  that  were  to  protect  them  during  the 
currency  of  the  guarantee.  The  chargers  made  an  answer  which  the  jury  must 
have  thought  both  material  and  applicable  to  the  future  practice,  and  not  pro- 
perly adhered  to ;  because,  if  they  had  not  been  satisfied  on  all  tbese  points, 
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Jolj  12. 1868.  their  verdict  must  have  been  in  favour  of  the  chargers,  and  not  against  them. 
^-^Y^-^  The  representation  implied  in  the  answer  produced  the  guarantee;  and 
Oaarantee  ^  ^^  ^^jy  ^j^^  \i2kSfQ  held.  But  it  is  said  that  the  jury  were  led  into 
West.  Bank  of  this  result  by  a  misdirection.  No  authority  whatever  was  referred  to 
SootUnd.  from  the  law  of  Scotland  against  the  direction,  and  I  keep  within  our  own 
law.  And  here  my  only  difficulty  consists  in  seeing  where  the  doubt  v^ 
I  never  heard  the  general  principle  even  questioned,  that  a  contract  entered 
into  on  a  material  misrepresentation  by  one  of  the  parties,  is  voidable  on  this 
account  by  the  opposite  party,  who  is  thereby  injured.  Since  even  substan* 
tial  error  is  a  ground  of  reduction,  I  cannot  comprehend  how  a  substantial 
representation  of  a  future  practice  not  adhered  to  should  not  be  a  ground  of 
reduction  also.  This  principle  is  so  familiar  to  every  Scotch  lawyer,  that  it 
is  really  needless  to  say  more  about  it.  And  the  necessary  result  is,  that  an 
undertaking  to  make  the  representation  good  was  implied  in  the  representa- 
tion. The  reserved  point  is,  whether  the  undertaking  was  excluded  because 
it  was  not  referred  to  or  made  a  condition  in  the  bond  of  guarantee.  My 
opinion  is  that  it  was  not  excluded.  Here,  also,  I  am  not  aware  that  any 
authority  in  the  law  of  Scotland  was  produced  in  favour  of  the  chargers'  view 
of  this  question,  except  that  this  was  the  rule  in  cases  of  marine  insurance* 
Well,  conceding  it  to  be  so  in  that  particular  class  of  transactions,  this  is  no 
reason  for  its  being  extended  to  all  transactions.  This  bond  expresses  the 
guarantee  and  some  of  its  conditions,  as  to  neither  of  which  is  there  any  doubt ; 
but  it  does  not  profess  to  set  forth  its  inductive  causes.  Bonds  very  seldom, 
and  never  necessarily,  engross  the  representations  on  which  they  proceed. 
Life  policies,  oh  majorem  cauielaniy  very  generally  refer  to  the  previous  state- 
ment of  his  personal  condition  made  by  the  applicant ;  but  I  do  not  conceive 
this  to  be  legally  indispensable.  I  know  nothing,  except  its  inconvenience, 
to  hinder  a  life  policy  to  be  granted  on  verbal  inquiry  and  verbal  representa- 
tion, and  not  alluded  to  in  the  instrument. 

Lord  Wood.  The  queries  contained  in  the  form  of  proposal,  and  to  which 
answers  were  required  according  to  the  obvious  intendment  as  disclosed  by 
the  terms  of  the  proposal  and  queries,  and  the  course  of  the  transaction,  were 
obviously  put  in  order  that  the  complainers  might  obtain  the  information 
necessary  to  enable  them  to  judge  of  the  extent  of  the  risk  they  would  run, 
and  the  amount  of  the  premium  to  be  charged,  should  they  undertake  to 
guarantee  the  fidelity  of  Dewar ;  and  whether  they  should  do  so  at  all,  or  not, 
might  be  dependent  on  the  answers  they  received.  The  query  under  head 
three  is  put  to  the  employers  of  Dewar  before  the  complainers  entered  on  any 
cautionary  obligation  for  him,  in  order  that  they  might  previously  learn  what 
would  be  done  to  secure  accuracy  in  his  accounts ;  and  the  answer  is  obvi- 
ously a  statement  of  the  things  that  would  be  done  to  secure  accuracy.  If 
that  is  not  its  meaning,  I  am  at  a  total  loss  to  discover  any  other  which  is 
intelligible.  It  is  decidedly  not  a  statement  solely  explanatory  of  what  was 
then  done  by  the  chargers.  The  query  is  prospective.  The  answer  is  pro- 
.spective  also ;  and  represents  as  the  security  afforded  a  thing  within  the  con- 
trol of  the  chargers.  1.  The  Jirst  matter  to  which  I  shall  advert,  is  the  ques- 
tion of  law  reserved.  Assuming  that  if  the  matter  represented  was  material, 
and  if  the  bond  of  guarantee  was  granted  in  reliance  upon  it — ^both  of  which 
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are  facts  fouud  by  the  verdict  of  the  jury — then  this  amounted  to  an  under- jtQy  12.  1858. 
taking  by  way  of  representation  on  the  part  of  the  chargers,  that  what  was  so       "-^"v-^ 
represented  was  to  be  implemented  on  their  part;  I  im  of  opinion,  that^'*^"*^ 
although  not  inserted  or  referred  to  in  the  bond  afterwards  granted,  it  was  yf^gi^  Bank  of 
obligatory  on  the  chargers.     It  was  not  of  the  nature  of  a  condition  precedent  Scotland, 
to  the  obligation  in  the  bond,  nor  was  it  of  the  nature  of  a  warranty.     It  was 
a  representation  with  respect  to  a  Juture  state  of  matters  collateral  to  the  ob- 
ligation in  the  bond, — and,  as  an  undertaking  by  representation,  it  was  one 
not  requiring  specific  but  only  substantial  performance*     The  extent  of  the 
undertaking,  as  contended  for  by  the  complainers,  was  only  that  the  mode  of 
checking  observed  should  be  fair  and  reasonable,  not  mevely  nominal     But 
that  being  the  character  of  the  undertaking,  I  think  that  it  was  properly  left 
to  stand  upon  the  proposal  containing  the  query  and  answer  demanded  as  pre- 
liminary to,  and  for  the  purpose  of  guiding  the  complainers  in  becoming  or 
not  becoming  cautioners  for  Dewar ;  and  that,  according  to  the  law  of  Scot- 
land, the  query  and  answer  were  not  superseded,  and  made  of  no  avail  in  re- 
spect of  their  neither  being  contained  in,  nor  referred  to,  in  the  bond  of  cau- 
tion.    It  would  be  an  extraordinary  proposition  to  maintain,  that  everything 
which  one  party  intuitu  of  a  contract  had,  upon  the  application  of  the  other, 
specifically  stated  would  be  prospectively  done  by  him  in  reference  to  the  sub- 
ject-matter of  the  contract,  was  (unless  the  representation  could  be  shewn  to 
have  been  made  with  a  fraudulent  purpose  at  the  time)  to  be  of  no  obligatory 
effect,  if  in  the  written  contract  itself  it  was  not  inserted  or  specially  referred 
to — and  thisj  however  clear  it  might  be  that  ihe  contract  proceeded  m  reli- 
ance on  it,  and  its  terms  must  have  been  influenced  by  it.     2.  The  next  mat- 
ter is  the  exception  to  the  direction  given  at  the  trial.     If  I  am  right  in  holding 
that  there  may  be  an  undertaking  by  representation,  I  can  have  no  doubt  as 
to  the  correctness  of  the  direction.     There  are  different  kinds  of  representa- 
tion.    There  are  representations  which  have  reference  to  the  existing  or 
believed  existing  state  of  things  at  the  time ;  there  are  others  which  are  re- 
presentations in  regard  to  things  future.    The  representation  in  the  present 
instance,  as  contained  in  the  answer  to  query  three  before  referred  to,  when 
taken  in  connection  with  the  query,  is  clearly  of  the  last  description.     It  was 
only  the  future  state  of  things  which  could  be  contemplated,  or  in  which  the 
party  putting  the  question  could  have  any  interest ;  and  that  which  it  was 
answered  would  be  done  by  the  party  making  the  answer,  was  entirely  with- 
in his  own  control.     Now  it  is  true  that  it  is  not  every  representation,  whether 
it  be  of  the  one  kind  or  the  other  to  which  -I  have  referred,  that  will  infer  an 
undertaking  by  the  party  making  it.     The  representation  may  not  be  material, 
or  the  agreement,  to  which  it  was  precedent,  may  not  have  been  entered  into 
in  reliance  on  it    But  assuming,  as  must  here  be  done,  that  there  may  be  a  re- 
presentation in  relation  to  sl  Juture  act  or  course  of  proceeding  on  the  party  of 
the  party  by  whom  it  is  made,  which  shall  amount  to  an  obligatory  undertaking 
as  collateral  to  the  contract  to  which  it  had  prospective  reference,  although  it 
does  not  enter  the  formal  written  instrument  afterwards  executed,  it  appears  to 
rae,  that  the  points  on  which,  in  the  present  instance,  it  was  proper  to  direct  the 
j«ry,  were  the  materiality  of  the  matters  of  the  representation  to  the  interest  of 
the  party  putting  the  question,  in  answer  to  which  the  representation  was  elicited, 
VOL.  II.  NO.  21.  2  o 
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J  1    12  1863  *"^  ^^®  reliance  of  that  party  upon  it  in  granting  the  bond  of  guarantee.     I 
s^.^^/      therefore  think  that  the  direction  was  the  appropriate  and  correct  one  to  be 
Guarantee       given  for  the  guidance  of  the  jury.     8.  I  thiftk  the  evidence  of  the  general 
Association  v.  practice  of  other  banks  was  properly  rejected  as  inadmissible.    In  consider- 
Scotland!"   ^  ing  this  point,  it  is  necessary  to  attend  to  what  had  been  proved  by  the  evi- 
dence adduced  by  the  complainers,  and  in  reference  to  which  the  evidence  of 
practice  was  offered ;  and  also  the  object  for  which  it  was  offered,  as  explained 
by  the  counsel  for  the  chargers.    It  had  been  clearly  established  that  the 
checking  which  took  place  was  absolutely  nominal.    Bags  were  taken  to  con- 
tain gold,  and  a  certain  amount  of  it,  without  even  opening  the  bags,  and 
without  any  weighing  of  the  contents,  and  this  merely  in  respect  of  the  labeb 
upon  them ;  and  the  same  thing  was  done  with  those  said  to  contain  silver ; 
— ^while  the  fact  in  the  ftrst  case  was,  that  the  bags  contained  silver — ^and  in 
the  second,  that  they  contained  copper.     In  this  state  of  the  evidence,  which 
it  was  not  proposed  to  controvert,  and  by  which,  therefore,  the  utter  want  of 
anything  that  could  be  represented  as  in  itself  approaching  to  any  check  was 
dearly  proved,  of  what  relevancy  was  the  evidence  tendered  ?  If  there  was 
an  undertaking  in  regard  to  checking  Dewar's  cash,  then,  upon  the  words  of 
the  question  and  answer,  it  was  a  checking  to  secure  accur€u^  of  accounts.     If 
upon  the  terms  of  the  representation,  the  undertaking  was,  that  a  real  and 
substantial  checking  was  to  be  used  to  secure  accuracy  of  accounts,  I  do  not 
see  how  the  chargers  could  be  absolved  from  fuelling  it,  by  a  proof  that,  by 
the  practice  of  other  banks,  the  teller's  cash  was  not  checked  at  all,  or,  what 
is  the  same  thing,  that  the  chargers  did  that  which,  whatever  name  might  be 
given  to  it,  was  in  truth  not  a  checking  at  all.    Now  it  will  be  observed,  that 
the  chargers  do  not  say  that  the  words  of  the  query  and  answer^^by  them- 
selves can  be  read  as  importing  a  mere  nominal  checking :  And  farther,  they 
do  not  say  that  any  explanation  was  given  when  the  representation  was  made, 
or  at  any  time  prior  to  the  execution  of  the  bond  of  guarantee,  or,  indeed, 
even  at  any  subsequent  date,  that  all  that  was  meant  by  the  checking  which 
it  was  represented  was  to  be  used,  was  a  checking  in  accordance  with  the 
ordinary  practice  of  banking  establishments.     That  is  no  part  of  their  case 
upon  the  record.     Well,  then,  let  us  look  at  the  object  of  the  evidence  as  ex* 
plained  by  themselves.    If^  as  their  counsel  stated,  it  was  not  to  construe  the 
words,  and  shew  the  meaning  of  the  answer,  and  if  their  meaning,  left  with- 
out construction  by  the  evidence  tendered,  was,  that  the  checking  undertaken 
was  a  real  checking,  not  a  nominal  checking,  I  hold  that  the  evidence  was 
inadmissible,  because  it  would. then  be  entirely  immaterial  to  the  issue, 
whether  the  checking  used  by  other  banks  was  nominal  or  not,  or  was  such 
as  it  was  offered  to  be  proved  it  was.    The  checking  which  was  observed 
might  be  within  the  alleged  practice  of  bankers ;  but  if  that  practice  was  not 
to  use  any  substantial  check,  but  a  nominal  one  only — ^an  undertaking  which, 
by  its  words,  imported  the  use  of  a  real  check,  which  words  it  was  not  pro- 
posed to  construe  or  shew  the  meaning  of,  could  not  be  affected  one  way  or 
other  by  the  proof  of  the  practice  desired  to  be  put  in  evidence.     No  prac- 
tice, however  universal  not  to  check  at  all,  could  operate  to  the  benefit  of  a 
party  whose  undertaking,  by  its  own  words,  was  a  real  substantial  check. 
To  say  that  while  the  chargers  disclaimed  resorting  to  the  evidence  for  the 
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purpose  of  construing  the  words,  or  the  meaning  of  the  answer,  they  only  de-  July  12. 1853. 
sired  to  adduce  it  to  shew  that  the  checking  observed  was  agreeable  to  prac-      ""-v^ 
dee,  and  to  construe  the  undertaking  so  as  to  shew  that  what  was  done  was  Goarantee 
fidrly  within  the  practice,  is  in  feet  simply  to  propose  to  do  by  the  evidence  v^^,..  Bank  of 
Ihat  which  in  the  outset  they  disclaim  having  any  intention  of  doing.     It  is  ScoUaDd. 
just  to  construe  the  meaning  of  the  words  in  which  the  undertaking  is 
expressed,  by  the  practice  of  bankers.    And  farther,  it  is  also  to  he  kept  clearly 
in  view  that  the  evidence  of  practice  was  not  offered  in  order  to  shew,  that 
what  was  dene  by  the  chargers  as  a  checking  of  the  cash  wct$  a  mbstantial  im- 
plement  of  the  undertaking, — which  would  have  been  a  very  different  matter, 
inasmuch  as  substantial  implement  is,  as  I  have  already  noticed,  all  that  could 
be  required,  and  which  might  be  given  not  in  one  way  but  in  various  ways ; 
so  that,  if  the  question  had  been,  whether  what  was  done  was  substantial  im- 
plement, then  what  bankers  were  in  ihe  practice  of  doing,  as  affording  such 
implement,  would  have  been  of  the  clearest  relevancy. 

Lord  Justice-Clerk.     I '  did  for  some  time  entertain  some  difficulty 
on  the  point  reserved,  but  that  difficulty  ie  removed.     By  special  stipu- 
lation, parties  may  covenant  for  certain  conditions  being  made  an  indis- 
pens»ble  and  essential  basis  of  a  contract ;  so  that  tiiey  shall  not  be  bound 
unless  these  conditions  are  fulfilled,  either,  as  the  case  may  be,  before  the  con- 
tract commences  and  the  counter-obligation  attaches,  or  during  the  currency 
of  the  contract.     But  such  conditions  are  substantially  different  in  character, 
object,  and  results  from  a  representation  made,  which,  (as  the  verdict  in  this 
view  of  the  case  is  to  stand),  we  are  to  assume,  induced  the  party  to  enter  into 
the  contract  in  reliance  on  tiie  undertaking  contained  in  such  representation. 
Hence  I  am  satisfied,  that  after  the  finding  of  the  jury,  the  suspenders,  pur- 
suers of  the  issue,  are  not  deprived  of  the  right  which  that  finding  gives  them, 
merely  because  this  representation  is  not  contained  in  the  bond  which  they 
granted.     This  opinion  in  no  degree  interferes  with  the  rule,  that  letters  prior 
to  a  regular  completed  written  contract  cannot  be  referred  to  in  order  to  prove 
the  subject-matter  of  the  contract  to  be  different  from  that  which  the  written 
document  contains,  or  to  control  or  affect  the  terms  of  such  contract.    The 
obligation  of  the  suspenders  remains  under  the  bond  which  Dewar  and  they 
granted.     But  they  plead  that  the  right  to  recover  is  lost,  because  they  entered 
into  their  MigaUon  in  reliance  on  the  chargers  fulfilling  a  representati(»i  on  a 
material  matter  within  their  own  power,  which,  being  material,  and  within 
their  power,  thereby  became  an  undertaking  to  them,  the  suspenders,  who  so 
granted  the  obligation  founded  on.     On  the  point  on  which  difference  of 
opinion  exists,  I  will  state  the  grounds  on  which  I  held  the  evidence  tendered 
to  be  inadmissible.     The  question  to  be  tried  was  this, — whether,  on  the 
materials  given  to  the  suspenders,  the  question  put  by  them,  and  the  answer 
made  to  them  by  the  bank,  the  examination  of  the  cash  and  accounts  of  the 
teller,  to  which  the  question  and  answer  respectively  related,  was  to  be  held 
on  the  face  of  these  two  writings  to  be  a  real  examination  or  a  nominal  one, 
which  might  be,  consistently  therewith,  wholly  nugatory  and  useless.     I  say 
consistently  therewith — with  the  question  and  answer ;  for  the  true  and  proper 
inquiry  between  the  suspenders  and  the  bank  is,  whether  this  question  and 
answer  did  import  a  real  and  effective  examination,  or  a  nominal  check  carried 
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jnly  12. 1853.  on  in  any  way,  however  loose,  which  the  indolence  or  interest  of  the  parties 
^^^"^      may  lead  to.     That  is  the  main  question  for  the  jury ;  but  it  was  also  one  in 
Guarantee       YfMch  the  Judge  must  form  his  own  opinion,  in  order  to  see  if  the  evidence 
West  Bank  of  tendered  is  relevant  to  the  issue  which  the  jury  is  to  try.    Did  the  question 
Scotland*        ^^^  answer  relate  to  checks  such  as  would  fjedrly  secure  accuracy,  and  pre- 
vent, at  the  time  of  checking,  fraud  and  embezzlement — the  risks  against 
which  the  suspenders  wished  to  know  the  security,  so  far  as  the  investigation 
by  the  bank  could  prevent  it  ?    Or  did  the  answer  simply  express, — "  We,  the 
bank,  check  in  our  own  way,  and  to  our  own  satisfaction  :   We  do  not  mean 
that  we  use  any  effective  check,  but  we  do  ourselves  in  one  way  or  other  check, 
and  we  are  satisfied  with  the  way  the  thing  is  done.''    Is  that  the  meaning  ?  In 
either  light  it  appeared  to  me  that  the  evidence  tendered  was  wholly  irrelevant* 
If  the  question  and  answer,  or  the  latter,  by  its  terms,  related  solely  to  what  the 
bank  themselves  thought  sufficient,  or  to  what  went  on  without  the  knowledge  of 
the  directors,  and  if  they  did  not  mean  any  real  examination,  then,  of  course  it 
could  be  of  no  consequence  what  other  banks  did ;  because  then,  ex  kypothesi  on 
that  view  of  the  matter,  although  all  other  banks  did  make  a  substantial  exami- 
nation of  their  teller's  cash,  still  this  bank,  by  this  statement,  intended  to  state, 
and  did  state,  no  such  examination.     On  the  opposite  view,  did  this  question 
and  answer  mean,  that  there  was  any  real  and  bcna  fide  examination  at  the 
time  of  checking,  to  secure  apparent  accuracy,  then  it  seemed  to  me  that  the 
evidence  was  wholly  irrelevant    Equally  on  a  third  view,  whether  the  ques- 
tion and  answer  did  truly  import  a  real  examination  or  not,  the  evidence  was 
inadmissible.    The  question  is  one  between  the  bank  and  the  parties  who  be- 
come cautioners  to  them.    It  is  not  an  inquiry  whether  (supposing  such  an 
issue  to  be  competent)  the  bank  were  negligent  and  remiss  in  the  superinten- 
dence which  ought  to  have  been  exercised  over  tellers,  and  whether,  owing  to 
such  negligence,  frauds  were  committed,  and  whether  that  negligence  liberated 
the  cautioners.    Suppose  such  a  defence  to  be  relevant,  then  it  might  be  ma- 
terial to  shew,  that  what  the  bank  did  was  in  accordance  with  the  ordinarj 
practice  of  the  officers  of  other  banks,  for  there  is  no  question  here  as  to  the 
proper  custom  of  banking.    But  such  was  not  the  inquiry.    It  is,  whether  a 
particular  representation  inferred  an  undertaking  to  the  cautioners,  and  whether 
that  undertaking  was  implemented.    Now,  whether  what  the  bank  officers 
did  was  usual  or  not  among  the  officers  of  other  banks,  cannot  bear  on  this 
inquiry.    The  answer  did  not  state,  ''  We  check  in  the  way  usually  done  in 
such  cases,  and  in  the  way  most  convenient  and  handy  for  our  officers,  and 
the  officers  of  all  such  establishments."     Hence  the  answer  could  not  import 
or  bring  into  the  issue  the  usual  practice  of  the  officers  of  other  banks.     The 
question  related  to  an  undertaking,  if  it  was  one,  of  which  the  jury  were  told 
that  fair  and  substantial  fulfilment  was  all  that  the  suspenders  could  require : 
That  no  one  particular  mode  of  examination  was  referred  to,  nor  need  be  al- 
ways observed :  That  the  bank  might  alter  and  vary  their  mode  of  examina- 
tion as  they  chose,  provided  that,  when  it  was  done,  it  was  a  real  and  useful 
examination,  productive  of  real  results :  That  it  was  not  implied  that  the 
checks  should  be  so  perfect  and  minute  as  to  prevent  the  loss  or  abstraction  of 
small  sums,  say  £100  or  so,  but  a  fair  and  real  examination  of  one  kind  or 
other :  That  it  was  not  necessary  that  all  the  gold  or  silver  in  bags  should  be 
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counted :  That  it  would  be  enough  if  the  weight  of  a  bag  of  100  soveragns  Jaly  12.  1858. 
being  known,  and  the  bags  seen  to  contain  gold,  one  might  be  weighed,  ^i^^^^Qonrantee 
the  others  weighed  against  it,  and  so  on  ;  or,  as  in  foreign  banks,  a  man  Association  v. 
might  empty  the  bags  into  others  bj  cupjuk^  of  a  cup  or  measure  ascertained  Y^^j*  ^?°^  ^^ 
to  hold,  when  level  to  the  top^  a  certain  quantity  of  gold  or  silver  coin — ^thus 
giving  substantial  accuracy.    Actual  counting  over  of  the  gold  or  silver  is  not 
stipulated  for,  and  is  not  within  the  plea  raised  by  the  suspenders.    Hence 
the  proposed  inquiry,  whether  other  banks  counted  over  the  gold  and  silver, 
and  whether  that  was  within  the  usual  practice  in  banks  of  their  officers, 
really  has  nothing  to  do  with  the  inquiry,  whether  what  wbb  done  was  in 
implement  of  the  obligation  in  this  paper,  if  it  imported  a  real  examination — 
or  with  the  inquiry,  whether  a  real  examination  was  intended  by  the  answer. 
If  what  was  actually  done  by  the  chargers  was  utterly  useless  as  a  check,  then 
if  the  answer  imported  a  real  examination,  the  fulure  was  surely  not  dimi- 
nished by  shewing  that  a  similar  mockery  of  an  examination  went  on  among 
the  interested  or  indolent  officers  in  other  banks.    Again,  if  the  line  of  evi- 
dence, (for  nothing  turned  on  the  terms  of  the  particular  question),  was  pro- 
posed as  it  was,  not  to  construe  the  terms  employed — ^for  that  object  was  dis- 
claimed— ^but  to  shew  that  the  usual  mode  of  dealing  was  such  as  was  cafried 
on  in  the  chargers'  bank,  then  the  evidence  is  clearly  beside  the  issue  alto- 
geiher.     The  answer  did  not  guarantee  any  particular  mode  of  checking. 
The  inquiry  is,  did  it  import  a  real  and  usefol  examination.     If  it  did,  then 
what  defence  is  it  that  other  parties  also  checked  in  such  an  ineffectual  and 
ludicrous  manner  ?   K  the  evidence  was  tendered  in  order  to  shew  that  a  real 
examination  was  not  in  the  contemplation  of  the  bank,  then  the  evidence  was 
inadmissible,  as  knowledge  of  such  practice  is  not  brought  home  to  the  sus- 
penders ;  2df  Because  the  question  is,  what  expectation  the  answer,  as  actually 
worded,  entitled  the  suspenders  to  entertain  ;  3(f,  Because  the  chargers  were 
bound,  if  such  was  their  own  meaning,  to  have  made  it  clear ;  4/!^  Because  if 
a  farce  only  was  contemplated  by  the  chargers,  then  such  a  plea  is  con- 
trary to  good  faith.     When  evidence  is  tendered,  and  its  object  stated,  in 
order  to  enable  the  Judge  to  decide  whether  it  is  relevant  or  not,  the  party 
cannot  propose  a  different  object  from  that  stated  in  the  bill,  and  at  the  time 
to  the  Judge.     To  construe  the  meaning  of  the  words  ^^  cash  is  checked,"  the 
evidence  was  not  tendered.    If  it  had,  I  should  certainly  have  rejected  it  as 
wholly  inadmissible— l«f,  Because  the  words  are  matter  for  ordinary  under- 
standing by  the  use  of  an  expression  of  common  and  general  import ;  2dy  Be- 
cause, if  the  terms,  in  the  language  of  banks,  had  acquired  any  fixed  meaning 
in  that  trade,  that  should  have  been  explained,  since  the  chargers  themselves 
introduced  the  terms ;   or  knowledge  by  the  suspenders  of  such  meaning 
averred  and  proved ;  and,  3^,  Because  the  evidence  was  not  even  offered  to 
shew  that  the  expression,  '^  his  cash  is  checked,''  had  any  such  artificial  and 
technical  meaning  in  the  trade  of  banking ;  and  when  the  object  of  offering 
evidence  is  stated  at  the  trial,  and  that  object  is  special  and  limited,  it  is  in- 
comptent  to  except  to  the  rejection  of  it  by  stating  another  and  a  different 
object.     But,  in  truth,  the  party  did  not  support  the  exception  on  any  other 
ground  than  that  stated  in  the  bill. 
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Jn\j  12. 1853.      ^^^  Court  "  diBallow  the  exeeptions,  and  refuse  the  bill  of  exceptions ;  and 
'•^^^^'       on  the  point  reserved  for  the  consideration  of  the  Court,  find  that  the  sua- 
Guarantee      penders  are  not  excluded  from  insisting  in,  and  proving  the  issue,  because  the 
West.  Baak  of'^P^^®^^^^^  ^  ^®  document  No.  5  was  not  referred  to  or  repeated  in  the 
Bcotknd,        bond  of  guarantee  No.  29  of  process,  and  from  shewing  that  the  said  docu- 
ment did  amount  to  an  undertaking  in  the  state  of  £acts  disclosed  in  the  evi- 
dence; and  find  that  the  chargers  are  not  entitled  to  judgment  in  their 
favour,  notwithstanding  the  verdict,  on  the  ground  stated  in  the  question  re- 
served fof  the  Court :  Find  the  chargers  liable  in  the  expenses  of  the  discus- 
sion of  this  bill  of  exceptions,  and  remit,''  Ssc. 

SmiA  and  Kmnear,  W.S.,  Chargers'  Agents. 

Bopey  Oliphant,  and  Mackay,  W^.,  Suspenders'  Agents.  <  J.  M.  M.) 


No.  252.  Petition,  SIR  3.  MILLES  RIDDELL,  Bart. 

13  and  14  Vktorioj  cap.  36,  §§  25,  QQ^Entail  Amendment  Act—Sale^ConKntSiAgti- 
ttUe  JSein* — In  an  ^pUcadon  to  sell  a  portion  of  an  estate  entailed  subseqaent  to  the  pas- 
sing  of  the  Entail  Amendment  Act,  for  the  payment  of  debt  forming  a  diarge  on  the  fee 
of  the  estate  i-^Held  competent  to  follow  out  such  proceeding  while  no  substitute  heir 
whose  consent  would  be  necessaiy  to  disentail  had  been  ov  could  be  called  as  a  party 
thereto. 

1st  Di vision.       This  was  a  petition  for  authority  to  sell  a  porti(Hi  of  an  estate  entailed 
July  13.  i858.Bul>S6quent  to  the  passing  of  the  Entail  Amendment  Act.     The  petitioner  was 
^^-'Y^*^      ^^^  ^^  entail  in  possession  of  Ardnamurchan  and  Sunart.     In  1851  he  obtain- 
Petition.  Sir   ed  authority  to  disentail*    The  consents  of  the  three  next  heirs  were  given  on 
.     .    I  deU,  ^^j;ain  conditions.     These  were  shortly,  that  the  petitioner  should  be  permit- 
ted to  burden  the  fee  of  the  estate  with  debt,  to  the  amount  of  £105,850,  and 
that  he  should  execute  a  new  entail  in  favour  of  himself,,  and  certain  heirs 
therein  mentioned.    A  new  entail  was  executed,  and  power  was  reserved  to 
burden  the  estate  to  the  extent  allowed.     Securiiies  have  been  granted  for 
debts  to  the  amount  of  £91,850,  and  now  form  valid  heritable  securities 
charged  on  the  estate. 

The  petitioner  being  desirous  to  sell  a  portion  of  the  estate,  for  payment  of 
the  debts  with  which  the  fee  is  burdened,  made  application  to  the  Court  for 
that  purpose — ^which  application  was  served  upon  the  petitioner's  eldest  son^ 
who  was  upwards  of  twenty-five  years  of  age.  By  §  25  of  the  Entail  Amend- 
ment Act,  full  power  is  given  to  the  heir  in  possession  to  sell  such  portions  of 
the  entailed  estate  as  the  Court  may  select,  for  the  purpose  of  liquidating  the 
debts  with  which  the  fee  is  charged  and  to  the  application  for  sale  no  consents 
are  required.  The  manner  of  an  application  to  the  Court,  when  an  heir  of 
entail  is  desirous  to  take  advantage  of  any  of  the  provisions  of  the  statute,  is 
pointed  out  by  §  33 :  And  no  consent  is  required  to  a  petition  such  as  the 
present :  §§  34  and  35  regulate  the  procedure.  By  §  1  it  is  enacted  that  the 
heir  of  entail  in  possession,  shall  be  entitled  to  acquire  the  estate,  in  whole  or 
in  part,  in  fee-simple,  if  he  has  the  consent  of  the  heir  next  in  succession, 
being  heir  apparent  under  the  entail  of  the  heir  in  possession — "provided 
always,  that  such  consent  to  such  instrument  of  disentail  shall  not  be  valid 
and  effectual  unless  granted  by  a  person  of  the  age  of  twenty-five  years  com- 
plete, not  subject  to  any  legal  incapacity,  and  born  after  the  date  of  the  tailzie 
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to  which  such  matrument  applies  J'    Thus,  if  the  heir  apparent  of  the  heir  in  July  18. 1853. 
possession  is  in  existence  at  the  time  when  the  entail  is  made,  the  latter  never  p  ^7^^^- 
can  be  in  a  position  to  apply  to  the  Conrt  for  leave  to  disentail.     A  difficulty  J.  M.  Kiddcll. 
therefore  arose  under  §  36  which  was  reported  by  the  Lord  Ordinary  (Ander* 
eon)  for  the  consideration  of  the  Court.     That  section  provides : — '^  That  it 
shall  not  be  necessary  in  any  of  the  proceedings  under  this  Act  to  call  as 
parties  thereto  any  heirs  of  entail,  other  than  those  whose  consent  would  be 
required  by  the  heir  in  possession  for  the  time,  to  an  instrument  of  disentail ; 
and  no  heir  of  entail,  other  than  those  whose  consent  would  be  required  as 
aforesaid,  shall  be  entitled  to  appear,  or  to  be  heard  in  such  proceedings."     If 
therefore  it  is  necessary  under  this  clause  to  call  any  heir  of  entail,  as  a  party 
to  the  present  proceedings,  it  cannot  be  done,  as  there  is  no  one  whose  consent 
could  be  given  to  an  instrument  of  disentail. 

Sandford^  for  the  petitioner,  submitted  that  the  true  meaning  of  the  clause 
is,  that  it  shall  be  sufficient  in  all  the  proceedings  under  the  Act  to  call  the 
party  whose  consent  would  be  required  to  a  disentail.  But  if  there  is  no  one 
who  can  consent  to  a  disentail,  then  there  is  no  one  whom  it  is  requisite  to  call  as 
a  party  to  the  proceeding  under  the  statute,  and  that  the  whole  matter  is  left  to 
the  care  and  superintendingpower  of  the  Court;  see  M^Dougall,  9th  March  1850. 

The  Court  ordered  a  minute  to  be  prepared  embodying  the  whole  facts  of 
the  case,  and  requested  the  opinions  of  the  whole  Court,  in  the  following  ques- 
tion : — ^*  Having  regard  to  the  terms  of  the  36  section  of  the  statute,  and  also 
having  regard  to  the  circumstances  of  the  present  case,  viz.  Ist,  That  the  deed 
of  entail  in  question  is  dated  after  the  first  day  of  August  1848 ;  2d,  That  no 
heir  of  entail  whose  consent  would  be  required  or  would  be  effectual  to  an 
instrument  of  disentail  can  be  called  as  a  party  to  the  present  proceedings,  no 
such  heir  having  yet  come  mto  existence ;  3d,  That  the  proceeding  is  for  the 
accomplishment  of  an  object  to  which  no  consent  is  required, — ^whether  it  is 
not  competent  to  follow  out  such  proceedings,  while  no  such  heir  as  aforesaid 
has  beeiv  or  can  be  called  as  a  party  thereto ;  or  whether  it  is  sufficient  and 
necessary  to  call  as  parties  thereto  any  of  the  existing  heirs  of  entail,  and  if 
80,  which  of  them?" 

To-day  the  case  was  advised. 

The  Lord  President,  and  the  rest  of  the  Court  expressed  tlieir  entire  con- 
currence with  the  consulted  Judges,  who  had  also  concurred  in  the  opinion  of — 

Lord  Butherfurd.  The  11th  and  12th  Victoria,  cap.  36,  §  25,  gives 
to  the  heir  of  entail,  in  all  such  cases  as  the  present,  a  right  to  sell  such  part 
of  the  entailed  estate,  with  the  exception  of  the  mansion-house,  offices,  and 
policies,  as  may  be  most  proper  and  suitable  to  be  sold,  for  payment  of  the 
charges  validly  made  upon  the  estate,  under  no  other  restriction  than  that  the 
selection  of  the  portion  of  the  estate  to  be  sold,  the  sale,  the  conveyance  to  be 
granted,  and  the  application  of  the  price,  should  all  be  at  sight  of  the  Court  of 
Session.  And  in  this,  as  in  all  other  cases,  the  procedure  is  to  be  by  sum- 
mary petition,  for  which  the  Act,  in  §  34,  provides  a  special  form  of  intima- 
tion and  advertisement.  The  present  is  not  a  case  in  which  consent  is  re- 
quired ;  the  right  is  absolutely  in  the  heir,  the  interposition  of  the  Court  being 
required  only  to  prevent  any  abuse  in  its  exercise,  by  selecting  a  proper  por- 
tion of  the  estate  for  sale,  and  securin^^  the  due  application  of  the  pric^. 
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Jalj  Id.  1868.     Here  there  are  no  parties  whose  consent  would  authorize  disentail^  the  entail 

^^^^^ .     haying  been  made  subsequent  to  the  date  of  the  statute,  and  t}^  next  heir  in 

J  M  BidddL  6^<^<^688ion,  thoogh  twenty-five  years  old,  having  been  born  before  the  date  of 

the  entail ;  and  a  doubt  has  arisen  whether — as  it  is  impossible  to  have  the 

parties  referred  to  in  the  36th  section — ^the  heir  in  possession  has  the  remedy 

provided  to  him  by  the  25th. 

I  cannot  participate  in  that  doubt.  In  itself  .the  object  of  the  36th  section 
seems  clear.  Where  the  parties  are  in  existence  whose  consent  is  sufficient  to 
disentail,  it  seemed  plainly  unnecessary  in  any  proceedings  under  the  Act,  to 
call  any  other  parties,  because  these,  together  with  the  petitioner,  were  in  truth 
the  proprietors  of  the  estate,  entitled  to  dispose  of  it  at  pleasure ;  and  therefore^ 
in  any  procedure  in  which  they  were  all  present,  every  recognised  interest  in 
the  estate  was  fully  represented.  Plainly  in  the  same  view  it  was  provided, 
not  only  that  no  other  parties  need  be  called,  but  that  no  other  party,  these 
being  called,  should  be  entitled  to  appear.  The  last  part  of  the  clause  implies 
that  the  parties  whose  consent  is  required  are  in  existence.  This  clause,  how- 
ev^,  was  plainly  applicable  to  the  cases  only  where  consent  was  requisite,  or 
where  those  parties  existed.  But  where  consent  was  not  required,  or  where 
it  happened  that  those  parties  did  not  exist,  the  clause  had  simply  no  applica- 
tion ;  and  provided  the  statutory  intimation  and  advertisement  are  given,  the 
matter  is  left  entirely  in  the  discretion  of  the  Court,  to  be  determined  as  they 
think  fit.  A  clause  dispensing  with  the  calling  of  certain  parties,  and  exclud- 
ing the  right  of  others  to  appear  where  those  are  in  existence  and  called,  never 
could  be  so  construed  as  to  exclude  an  absolute  right  vested  in  the  heir  in 
possession. 

The  question  then  occurs,  whom  is  it  necessary  to  call — ^the  36th  clause 
having  no  application  ?  This  is  not  a  case  in  which,  as  in  a  question  for  try- 
ing the  validity  of  an  entail,  it  may  be  necessary  to  call  all  the  substitute  heirs 
of  entail  known  or  in  existence.    All  that  the  Court  requires  towards  the 
exercise  of  the  discretion  reposed  in  it  by  statute,  is  to  see  that  the  interests 
in  the  estate  are  sufi&ciently  protected.     To  a  certain  extent  the  statute  secured 
that  by  the  publication  required  in  section  34 ;  beyond  that  everyihing  is  left 
in  the  hands  of  the  Court.     If  the  petitioner  serve  the  application  upon  the 
whole  heirs  of  entail,  it  does  not  appear  that  any  possible  objection  could  be 
taken  to  the  procedure ; — if  the  party  or  parties  upon  whom  the  petitioner 
has  directly  served  the  application  do  not  appear  to  the  Court,  in  the  circum- 
stances of  each  case,  sufficient,  the  Court,  in  their  discretion,  may  order  ser- 
vice or  intimation  upon  additional  parties,  just  as  appears  to  have  been  very 
rightly  done  in  the  case  of  Macdougall^  where  the  only  party  directly  called 
was  an  infant  son  of  the  petitioner  himself,  and  where  the  Court,  doubting 
whether  the  estate  was  sufficiently  represented,  appointed  three  of  the  heirs 
nearest  in  succession  to  be  called.     The  present  case  is  very  different  indeed, 
where  the  party  directly  called,  though  son  of  the  petitioner,  is  next  heir  of 
entail,  and  upwards  of  twenty-five  years  of  age.     I  should  not  think  it  neces- 
sary to  call  directly  any  other  parties ;  but  whatever  may  be  done  in  tliat 
respect,  and  wliich  is  rather  for  the  discretion  of  their  Lordships  before  whom 
the  case  more  immediately  comes,  I  venture  to  entertain  a  clear  opinion,  that 
ihere  is  nothing  in  the  36th  clause  to  preclude  in  this  cahc  the  remedy  given 
bv  the  25th. 
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The  Court  '*  in  pnrsnance  of  the  opinion  of  the  whole  Judges — ^Find,  that  July  13. 1868. 
it  is  competent  to  follow  out  the  present  proceeding  notwithstanding  that  no      ."7"^^^. 
heir  of  entail  whose  consent  would  be  required  or  would  he  effectual  to  an  in-  j  jjl*  j^ddell. 
stnunent  of  disentail  has  been  or  can  be  called  as  a  party  thereto,  and  that  in 
the  circumstances  of  the  present  case  it  is  not  necessary  to  call  any  other  party 
than  the  heir  of  entail  already  called, ''  &c.,  and  remit  to  the  Lord  Ordinary. 

SmWi  ^  Kinnear^  W.S.,  Petitioner's  Agents.  (J.  S.  M.) 


Petition,  BARON  PANMURE.  No.  253. 

11  and  12  Vict,  cap,  86,  sec,  26 — Entail  Amendment  Act—DisentaU-^Consigned  money-^ 
Authority  to  upUJt^Conaents. — Part  of  an  entailed  estate  was  sold  under  authority  of  an 
Act  of  Parliament,  and  the  price  consigned.  Thereafter,  the  heir  in  possession  obtained 
authority  to  disentail,  but  before  executing  the  deed  of  disentail,  he  applied  for  warrant  to 
uplift  the  consigned  money  as  belonging  to  him  in  fee-simple : — Held^  that  such  consigned 
money  was  part  of  the  estate  for  which  authority  was  given  to  disentail,  aud  that  in  the 
application  for  warrant  to  uplift  it.  the  consents  of  the  three  nearest  heirs  were  not 
necessary. 

This  was  an  application  for  authority  to  uplift  money,  and  was  reported  by  ^^^  Division, 
the  Lord  Ordinary,  (Curriehill).    The  petitioner  was  heir  of  entail  of  certain  j,    ^^  jg^g 
lands,  part  of  which  were  required  for  the  construction  of  a  railway  and  also       ^"^y^ 
for  the  purpose  of  a  water  company.    The  amount  of  composition  to  be  paid  Petition, 
by  these  companies  was  referred  to  arbitration,  and  in  1849,  a  sum  was  con-  ^^^ 
signed  by  the  water  company  as  the  amount  found  due  by  them.    And  on 
21st  June  1848,  the  sum  payable  by  the  railway  company  was  also  fixed, 
which  sum  at  the  date  of  this  petition  was  still  due. 

The  petition  set  forth,  that  die  consents  of  the  three  next  heirs  of  entail 
haying  been  obtained,  an  application  for  disentail  was  lately  presented  to 
the  Court,  who,  on  28tb  January  last,  interponed  their  authority  thereto. 
That  by  sec.  26*  of  the  11  and  12  Vict.,  cap.  36,  it  is,  in  these  circumstances, 
competent  for  the  petitioner  to  ask  and  for  the  Court  to  grant  authority  for 
payment  of  such  sums  of  money  as  those  in  question  as  belonging  to  himself 
in  fee-simple.  The  petition  therefore  prayed  for  intimation  to  the  three 
nearest  heirs  in  the  usual  way ;  and  thereafter,  on  advising  the  petition  with 
or  without  answers,  to  grant  warrant  for  payment  to  the  petitioner  of  the 
sums  set  forth. 

•  Section  26  provides,  "  That  in  all  cases  where  money  has  been  derived  or  may 
hereafter  be  derived  from  the  sale  or  disposal  of  an  entailed  estate  in  Scotland,  or 
of  any  right  or  interest  in  or  concerning  the  same,  or  in  respect  of  any  permanent 
damage  done  to  such  estate  under  any  private  or  other  Act  of  Parliament,  or  where 
any  money  has  been  invested  in  trast  for  the  purpose  of  purchasing  lands  to  l)e 
settled  upon  the  series  of  heirs  entitled  to  succeed  to  such  entailed  estate,  and  where 
such  money  would  fall  to  be  invested  in  lands  or  heritages  to  be  entailed  on  the 
same  series  of  heii*s  as  are  called  to  the  succession  of  such  entailed  estate  by  the 
tailzie  thereof,  and  under  the  same  prohibitions,  conditions,  restrictions,  and  limita- 
tions as  are  contained  in  such  tailzie,  and  where  the  heir  in  possession  of  such  en- 
tailed estate  coald,  by  virtue  of  this  Act,  acquire  to  himself  such  estate  in  fee-simple 
by  executing  and  recording  an  instrument  of  disentail  as  aforesaid,  it  shall  be  law- 
ful for  such  heir  to  make  summary  application  to  the  Court  in  manner  hereinafter 
provided  for  waiTant  and  authority,  and  the  Court,  upon  sncli  application,  shall 
have  power  to  grant  wai'rant  and  authority  to  and  in  fiivour  of  such  heir  of  entail 
for  payment  to  such  heir  of  such  sums  of  money  as  belonging  to  himself  in  fcc- 
simple." 
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No.  2H. 


Petition, 

Lord 

Paomure. 


July  18. 1853.  This  petition  was  presented  subseqaent  to  the  interponing  by  the  Court  of 
their  authoritj  to  the  disentail,  bot  before  that  disentail  was  executed.  The 
question  arose,  whether  the  consents  of  the  three  nearest  heirs  were  neceasaiy. 

The  Lard'Advocate  was  for  the  petitioner. 

The  LoBD  Presidemt.    When  the  lands  were  taken  by  the  railway  com- 
pany and  the  price  thereof  consigned  or  paid,  these  lands  no  longer  belonged 
to  Lord  Panmure.    They  were  severed  from  the  estate.    Then  a  disentail 
was  authorised  in  January  last    The  instrument  of  disentail  was  not  exe- 
cuted when  the  present  application  was  made,  which  was  on  2d  February. 
At  that  time,  therefore,  there  was  no  disentail  of  the  estate  although  warrant 
to  execute  a  disentail  had  been  granted.    Therefore  Lord  Panmure  had  got 
into  that  position  in  which  it  was  competent  for  him  to  make  such  an  appli- 
cation to  the  Court,  and  I  think  he  was  beyond  the  necessity  of  obtaining 
consents,  for  he  was  in  a  position  to  execute  a  disentail  although  he  had  not 
done  so.    There  is  no  difficulty  in  this.    The  difficulty  I  feel  arises  in  this 
way.    The  application  to  disentail  was  to  disentail  an  estate  which  no  longer 
contained  this  portion  of  it  which  had  been  converted  into  money ;  therefore 
that  application  is  not  for  authority  to  carry  in  fee-simple  that  which  forms 
the  subject  of  the  present  petition.     There  lies  my  difficulty.    But  it  is  a 
narrow  point,  and  I  am  rather  inclined  to  allow  the  petition  to  proceed. 

Lord  Fitllertok.  I  do  not  feel  the  same  difficulty.  It  appears  to  me  to 
be  removed  by  the  terms  of  section  26.  The  heirs  of  the  estate  of  Panmure 
having  given  their  consent  to  disentail,  have  no  interest  in  being  called  in  this 
application. 

Lord  Ivort.    I  concur.    I  am  not  so  much  impressed  with  the  difficulty 
intimated  by  your  Lordship.    It  seems  to  me  that  the  words  entailed  estate 
mean  not  only  the  estate  which  survives  but  that  which  has  been  cut  out  of 
it.    The  statute  proceeds  on  the  assumption  that  there  has  been  a  severance 
of  one  portion  of  the  estate  from  the  other,  and  that  in  consequence  there  has 
come  in  room  of  a  portion  of  it  money  obtained  by  the  sale  of  it.    In  the 
present  application,  we  have  all  the  conditions  required  by  the  statute.     The 
petitioner  cannot  be  more  an  heir  in  possession  of  this  money  than  he  is  at 
present. 
Lord  Bobrrtsok  concurred. 

Gibson-Craig^  Dalziely  and  BrodU,  W.S.,  Petitioner's  Agents.  (J.  S.  M.) 


No.  254.  Petition,  MARQUIS  OF  TITCHFIELD. 

Procesa-^Expentea^Railway  Compamf — Completing  Titlu — lAabiOtg. — A  railway  com- 
pany are  liable  for  the  whole  expenses  of  completing  titles  to  land  purchased  with  money 
consigned  by  them  as  compensation  for  ground  taken  for  the  railway. 

1st  Division.  The  Marquis  of  Titchfield  was  heir  in  possession  of  lands  entailed  upon  him 
July  13. 1853.  and  a  series  of  heirs,  by  the  trustees  of  the  Duchess  of  Portland.  Various 
portions  of  these  lands  were  acquired  by  the  Glasgow  and  South  Western 
ol^'iitchficldl*  Railway  Company,  wbi)  by  arbitration  were  found  liable  in  a  sum  of  £8102, 
Os.  8d.  of  compensation — which  sum  was  consigned  in  bank.  A  joint  peti* 
tion  was  presented  by  the  Marquis  of  Titchfield  and  the  Duke  of  Portland, 
for  authority  to  the  Duke  to  uplift  that  sum  and  entail  certain  lands  held  by 
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him  in  fee-simple  in  favour  of  the  Marquis,  as  an  equivalent  for  the  lands  jaiy  is.  1858. 

taken  from  the  entailed  estate — ^which  petition  was  granted.     The  Auditor      "^v^*" 

allowed  the  petitioners  the  expense  of  completing  their  titles.  Pet.,  Marquis 

ofTitchfield. 
The  Lord  Advocate^  for  the  railway  company,  objected  to  the  company 

being  burdened  with  that  expense.  The  expense  of  completing  titles  to  a 
superior  does  not  fall  under  the  Lands'  Clauses  Consolidation  Act,  as  part  of 
the  expenses  which  the  company  ought  to  bear ;  Oraham  v.  Caledonian  Rail- 
way Co,,  27th  Jan.  1848.  The  expense  of  a  valid  entail  is  all  that  the  com- 
pany can  be  called  on  to  pay — not  of  entry  with  the  superior. 

The  Lord  President.     There  is  not  a  complete  reinvestment  without  it. 
The  company  are  undoubtedly  liable. 
Objection  repelled. 

Gibson-Craig,  Dohid  Sf  Brodie,  W.S.,  Objectors^  Agents. 

Walker  ^  MdviOe,  W.S.,  Petitioner's  Agents.  (J.  S.  M.) 


M»CUBBIN  V.  M*GILLIVKAY.  ^^  2^^ 

Aj^Deal-^Bcmkntpt^^Sequestration — SttUute  2  and  8  Vict^  e.  41.-*In  a  competition  for 
the  office  of  trustee  on  a  sequestrated  estate,  an  objection  having  been  taken  to  a  vote, 
the  Sheriff  granted  a  diligence  for  recovery  of  certain  documents  relative  thereto : — Held 
incompetent  to  appeal  against  this  interlocutor. 

This  was  an  appeal  from  an  interlocutor  by  the  Sheriff-substitute  of  Inver-  ut  Division, 
ness,  pronounced  in  a  competition  between  David  M*Cubbin  and  John  M'Gil-  j^iy  13.  i863r 
livray,  for  the  trusteeship  on  the  sequestrated  estate  of  Alexander  Meldrum.       ^-^^^ 
Among  the  votes  given  for  M*Cub])in  was  one  by  John  Barker  &  Sons,  whoJJ)^?^.^*"''- 
claimed  on  a  bill  for  £16  :  5  ;  7.     It  was  objected  on  behalf  of  M*Gillivray,  *^' 

that  the  debt  in  this  bill  was  not  due  to  them,  inasmuch  as  they  had  dis- 
counted it  at  a  bank,  and  at  the  date  of  their  affidavit  the  bank  was  the  real 
holder  and  creditor ;  and  it  was  averred  that  they  had  merely  borrowed  up 
the  bill  for  the  purpose  of  creating  a  vote,  and  under  an  obligation  to  return 
it  to  the  bank.  Diligence  was  craved  for  recovery  of  bank  books  and  letter 
of  obligation  granted  by  claimants  to  the  bank ;  but  the  particular  bank  not 
having  been  condescended  on,  the  Sheriff-substitute,  in  an  interlocutor  granting 
diligence  at  the  instance  of  both  parties  against  various  specified  banks  for 
recovery  of  documents  to  support  different  objections,  also  granted  diligence 
"  for  recovery  of  the  books  of  the  bank  where  the  bill  per  £16:5:7,  referred 
to  in  the  claim  of  John  Barker  &  Sons,  was  discounted,  that  excerpts  may  be 
taken  from  the  said  books  in  reference  to  that  bill,  and  also  for  recovery  of 
the  letter  of  obligation  alleged  to  have  been  granted  by  the  said  John  Barker 
&  Sons  to  the  bank.'' 

Against  this  interlocutor  M^Cubbin  presented  a  note  of  appeal,  in  so  far  as 
it  granted  diligence  "  for  recovery  of  the  books  of  banks  not  specified  where 
the  bill"  was  discounted,  and  "  for  recovery  of  the  letter  of  obligation  alleged 
to  have  been  granted  by  the  said  John  Barker  &  Sons  to  the  bank.'' 

Macpherson,  for  M'Gillivray,  objected  to  the  competency  of  the  appeal. 
The  judgment  being  an  interlocutory  one,  is  not  subject  to  review  at  this 
stage,  unless  under  some  special  provisions  of  2d  and  3d  Vict.,  c.  41.  The  ob- 
ject of  that  Act  was  to  make  the  procedure  as  summary  as  possible,  and  the 
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July  13. 1858.®^^^^^  section  under  which  this  appeal  could  be  brought  is  §  54,  but  it  applies 
.»Y^»/  only  to  the  Sheriff's  deliverance  declaring  the  election  of  a  trustee.  There 
M'Cubbin  v.  had  been  no  deliverance  here :  When  the  deliverance  came  to  be  pronounced,  it 
MKxiiliyray.  qq^\^  }yQ  brought  under  review,  and  along  with  it  the  interlocutor  now  com- 
plained of  J  but  it  would  give  rise  to  intolerable  vexations  and  delays  if  every 
judgment  from  the  beginning  to  the  end  of  a  process  could  be  separately 
brought  under  review.  The  only  other  section  which  the  appellant  could 
found  upon  is  §  128.  But  it  did  not  apply.  The  Act  is  there  dealing  with 
different  matters  from  those  it  was  occupied  with  in  the  earlier  sections :  In 
them  it  provided  machinery  for  carrying  out  the  Act,  and  the  right  of  appeal 
provided  in  them  does  not  embrace  this  case.  Neither  can  any  construction  of 
§  128  do  so  consistently  with  §  54.  §  128  allows  twenty-one  days  for  appeal- 
ing any  interlocutor  not  included  in  §  54,  which  provides,  that  the  deliver- 
ance declaring  the  election  of  a  trustee  shall  be  final  if  a  note  of  appeal  is  not 
presented  in  fourteen  days.  Thus,  on  the  reading  contended  for,  during 
seven  days  subsequent  to  the  election  of  the  trustee  becoming  final,  it  would 
be  competent  to  appeal  a  previous  interlocutor,  perhaps  the  very  one  which 
led  to  the  election ;  the  deliverance  as  to  which  must  remain  final,  though 
the  grounds  on  which  alone  it  could  be  supported  might  be  carried  away.  An 
appeal  at  this  stage  had  been  dismissed  in  the  recent  case  of  More  v.  Slate, 
12th  July  1849. 

FraaeTy  for  the  appellant.  The  appeal  is  competent  under  §  128.  It  will 
not  do  to  set  up  a  single  decision  of  the  other  Division  of  the  Court  against 
a  practice  universally  acted  upon.  In  Rhind  v.  MitcheUj  5th  Dec.  1846, 
the  Court  had  no  difficulty  in  allowing  the  appeal — their  difficulty  was  as  to 
the  power  of  the  Sheriff  to  grant  any  diligence  at  all  in  a  competition  for  the 
trusteeship.  See  also  Kerr  v.  Union  Bank,  22d  Feb.  1849.  The  practice  is 
all  against  the  case  of  More  ;  so  too  is  convenience.  If  the  Sheriff  has  gone 
wrong  it  is  far  better  he  should  be  set  right  at  once  than  that  after  much  ex- 
pense, matters  should  proceed  to  an  election  and  then  the  election  be  set  aside. 
The  doctrine  on  the  other  side  is  quite  unreasonable ;  that  no  matter  how 
irregular  or  incompetent  the  proceedings  of  the  Sheriff  might  happen  to  be, 
there  is  no  way  of  stopping  them.  No  disadvantage  could  arise  to  the  estate 
from  allowing  the  appeal,  as  the  statute  made  ample  provision  for  its  interim- 
management. 

Lord  Ivory.  If  parties  are  to  go  on  taking  objections  in  this  sort  of  way, 
how  is  it  possible  ever  to  come  to  the  election  of  trustee? 

Lord  Robertson.  I  have  heard  no  answer  to  Mr  Macpherson's  argimieni, 
on  §  128.  If  every  deliverance  is  to  be  appealed,  the  estate  will  be  gone 
before  a  trustee  is  appointed.  The  decision  of  the  Second  Division  must 
rule. 

The  Lord  President,  and  Lord  Fullerton,  cwicurred. 

The  Court  "  Dismiss  the  appeal  as  incompetent,"  with  expenses. 
John  Wails,  S.S.C.,  Appellant's  Agent. 
Goiyfon,  i>tuart,  S^-  Chetjne,  W.S.,  Rospoiulcnt's  Agents.         (J.  S.  M.) 
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BLACK  r.  CROALL  and  OxHRiSg.  Xo.  256. 

Eq)€trmHon — Proces9-^vry  trial — iuue. — In  action  of  damages  against  the  proprietors  of 
a  stage-coach  for  reparation  for  injuries  sustained  by  its  overturn,  the  pursuer  libelled 
many  various  grounds,  each  sufflcieat  to  infer  the  liability  of  the  defenders.  Fcrm  of  issue 
approved  of  fox  the  trial  of  such  a  case. 

This  was  action  of  damages  raised  by  Black  against  the  joint  proprietors  of  2d  Division. 
a  stage-coach,  concluding  for  reparation  for  injuries  sustained  by  him  in  con-  j^Ay  18. 1853. 
sequence  of  the  upset  of  the  coach.     He  stated  a  number  of  very  different      ^"^y— ' 
grounds  of  liability  against  the  defenders,  viz. : — ^That  the  coach  was  of  faulty  Ct^i,'&c. 
and  dangerous  construction, — ^tfcat  it  was  overloaded, — that  it  was  drawn  by 
vicious  and  unmanageable  horses,  and  driven  by  the  defender's  servant  at  a 
furious  and  reckless  speed, — that  the  harness  used  was  old  and  defective, — 
and  that  the  time  allowed  for  the  stage  was  &r  too  limited  for  performing  it 
in  safety.     He  pleaded  that.  In  the  circumstances  condescended  on,  and 
especially  in  respect  that  the  injuries  complained  of  by  the  pursuer  were  the 
result  of,  or  caused  by,  the  fiEiuk,  negligence,  or  want  of  skill  of  the  defenders, 
or  of  others,  or  another,  for  whom  they  were  responsible,  damages  were  due. 
The  Lord  Ordinary  reported  the  case,  that  it  might  be  settled  authorita- 
tively by  the  Court  what  form  of  issue  should  be  sanctioned  for  trying  such 
•cases. 

The  following  was  the  issue  approved  of: — ''It  being  admitted  that,  on  or 
about  the  8th  day  of  September  1852,  the  pursuer  travelled  as  a  passenger  by 
a  stage-coach  from  Dunfermline  to  Edinburgh,  and  that,  at  the  time,  the  said 
•coach  was  the  property  of  the  defenders, — Whether,  in  the  course  of  the 
said  journey,  the  said  coach  was  overturned  through  the  fault  of  the  de- 
fenders, to  the  loss,  injury,  and  damage  of  the  pursuer? 

Thomag  Rankett,  S.S.C.,  Fnrsner^s  Agent. 

WaOer  j-  MehOk,  W.S.,  Defenders'  Agents;  (J.  M.  M.) 


BALFOUR  r.  WALLACE.  ^^  257. 

Repctration-^Slander>-^Proceu — Jury  T)rial — Issue — JustifioatiotL-^ln  action  of  damages 
lor  slander,  ybnn  of  issue  in  jastification  which  was  aUowed,  in  the  special  circumstances 
of  the  case,  to  be  admitted  to  proof  in  the  event  of  a  prior  issae  in  justification  being  proved, 
— though  it  apparendy  did  not  precisely  meet  the  matter  put  in  issue  by  the  punner. 

This  was  an  action  of  damages  for  defamation  at  the  instance  of  Balfour  against  2d  Division. 
Wallace.     The  following  were  the  issues  for  the  pursuer : — "  It  being  admitted  July  13. 1863. 
that  the  pursuer  is  a  physician  and  surgeon,  and  that  in  the  month  of  Septem-      ^'-^y'^^ 
ber  1852,  he  practised  as  such  in  Kilsyth,  and  country  around.     It  being  also  Balfour  v. 
admitted  that  upon  Monday,  the  20th  September  1852,  the  pursuer  was  called        *^* 
in  to  visit  and  prescribe  for  John  M^Eechan,  sometime  coachman  to  the  de- 
fender, and  residing  in  a  house  near  the  stables  at  Auchinvole,  who  was  then 
unwell,  and  who  died  on  the  afternoon  of  Wednesday  following :  Whether, 
on  or  about  the  24th  day  of  the  said  month  of  September  1852,  the  defender, 
at  or  near  Golzium  House,  or  at  or  near  Auchinvole  House,  falsely  and  calum- 
niously  stated  to  Sir  Archibald  Edmonstone  of  Duntreath,  Bt.,  that  the  pur- 
suer had  not  understood  the  case  of  the  said  John  M'Eechan,  and  that  the 
pursuer's  treatment  of  the  case  had  been  marked  with  gross  carelessness,  reck- 
lessness, and  ignorance,  and  that  the  pursuer  thereby  had  forfeited  all  title  to 
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July  13. 1853.  confidence  as  a  professional  man ;  or  used  expressions  of  the  same  import,  to 
^^"^"^      the  loss,  injury,  and  damage  of  the  pursuer  ?  Whether,  on  another  occasion, 

W^llT^r  between  the  said  24th  day  of  September,  and  the  16th  day  of  October  1852, 
(the  precise  date  being  to  the  pursuer  unknown),  the  defender,  at  or  near 
Colzium  House,  or  at  or  near  Auchinvole  House,  falsely  and  calumniously 
stated  to  the  said  Sir  Archibald  Edmonstone,  that  the  pursuer,  on  one  or 
more  of  the  visits  which  he  made  to  the  said  John  M^Eechan  on  the  forenoon 
and  evening  of  Monday  the  20th ;  on  the  morning  also  about  noon,  and  on 
the  night  of  Tuesday  Uie  21st  j  and  on  the  forenoon  of  Wednesday  the  22d 
September  1852 — ^was  drunk,  or  intoxicated,  or  perceptibly  under  drink ;  and 
further,  that  the  pursuer,  accompanied  by  Dr  Angus  McGregor  of  Edinburgh, 
had  gone  into  tJbe  pursuer's  house  at  Auchinvole  on  the  forenoon  of  said 
Tuesday,  the  21st  September,  and  sat  and  drank  brandy  there;  meaning 
thereby  that  the  pursuer  and  Dr  McGregor  drank  brandy  to  excess  on  the 
said  occasion,— or  did  use  expressions  of  the  same  import,  to  the  loss,  &c,  ? 
Whbthsb,  on  the  evening  of  the  22d  September  1852,  the  defender  within 
the  manse  of  Kilsyth,  falsely  and  calumniously  stated  to  the  Rev.  Alexander 
HiU,  the  minister  of  that  parish,  that  the  pursuer  had  been  perfectly  careless 
about  the  said  John  M'Kechan's  case^  and  ignorant  of  its  character, — or  used 
other  expressions  of  a  similar  import,  to  the  loss,  &g.  ?  Whether,  on  Sunday 
the  26th  day  of  September  1852,  and  on  other  occasions  between  the  22d  day 
of  September  1852,  (the  date  of  the  said  John  M^Kechan's  death),  and  the 
22d  day  of  October  1852,  (the  precise  dates  being  to  the  pursuer  unknown), 
the  defender  falsely  and  calumniously  stated  to  Robert  Webster  of  Gravale 
House,  factor  to  Uie  said  Sir  Archibald  Edmonstone,  that  the  pursuer  had 
been  careless  about  the  said  John  M'Eechan's  case,  and  ignorant  of  its 
character, — or  used  other  expressions  of  a  similar  import,  to  the  loss,  &c.  ?" 
The  defender's  issues  were : — 

"  Whether,  on  the  occasion  of  a  visit  which  the  pursuer  made  to  John 
M'Kechan,  on  21st  September  1852;  he  was  the  worse  of  drink,  or  obviously 
affected  by  drink  V  and  ^'  Whether,  on  or  about  the  22d  day  of  September 
1852,  the  pursuer  was,  when  proceeding  to  visit  the  said  deceased  John 
M'Kechan,  at  or  near  the  dwelling-house  of  the  said  John  M^Eechan,  per- 
ceptibly under  the  influence  of  drink  t" 

Millar,  and  D^n  of  Faculty y  objected  to  the  defender's  second  issue.  His 
statement  on  record  is,  that  on  the  22d  September,  the  pursuer  visited 
M'Kechan  at  11  a.m.  ;  '<  he  promised  to  return  in  a  short  time,  but  did  not 
do  so  till  about  six  in  the  afternoon.  He  was  then,  as  the  defender  was  in- 
formed, and  believes,  in  a  state  of  intoxication.  M'Kechan  had  died  about 
2  o'clock.  But  of  this  the  pursuer  was  not  aware  when  he  returned  for  the 
purpose  of  seeing  him  about  six  o'clock.  He  was  only  made  aware  of  the 
death,  when  nearly  at  his  patient's  house."  The  slander,  Vhich  the  pursuer 
alleges,  is,  that  he  was  accused  of  having  been  drunk  on  the  occasion  of  his 
visits  to  the  patient ;  but  an  issue  to  prove  that  he  was  drunk  in  the  aflemoon 
of  the  day,  on  the  morning  of  which  he  had  paid  his  last  visit,  does  not  meet 
the  slander.  It  is  not  a  proper  issue  in  justification ;  See  Loioe  v.  Tayhr^ 
16th  Nov.  1844. 

Logan,  contra. 
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Lord  Justice-Glesx,  (with  whom  Lords  Murray  and  Wood  concarred.)Jul7  13.  tssa. 
This  is  so  special  a  case,  that  I  do  not  think  it  anj  departure  from  the  strict-      ""y^-^ 
ness  of  oar  rales  as  to  issaes,  to  allow  the  defender's  second  issue,  supposing  ^^[^^'^  ^* 
him  to  have  proved  his  first  one.     1  think  that  proof  of  his  having  gone  drunk 
on  the  afternoon  of  the  22d,  is  a  good  justification  of  the  charge  of  general 
recklessness,  in  the  event  of  the  first  issue  being  proved. 

Lord  Cockburn.  I  cannot  agree.  This  is  a  justification  as  to  a  matter 
diflTerent  from  that  in  the  libel.  I  charge  a  man  with  being  drunk  on  one 
day  ;  can  I  justify  by  proving  he  was  drunk  the  day  after  ? 

The  Court  '^  approve  of  the  pursuer's  issues,  .  .  .  and  with  regard  to 
the  defender's  issues,  allow  the  first  issue  for  the  defender ;  and  in  the  event 
of  the  defender  leading  evidence,  which  in  the  opinion  of  the  Judge  at  the 
trial,  is  sufficient  to  go  to  the  jury  in  support  of  the  first  issue  ;  allow  the  de- 
fender, in  the  special  circumstances  of  this  case,  to  lead  evidence  in  support 
of  his  second  issue." 

James  Lindsay,  W.S.,  Pnrsuer^s  Agent. 

Gibson  and  Hector j  W.S.,  Defender's  Agents.         (J.  M.  M.) 


Petition,  JOHN  WILSON.  No.  258. 

iMnaiit^^OinUor^^Making  vp  Tide — Special  Power, — Where  a  lanatic  has  succeeded  to 
property,  the  Court  will  grant  special  powers  to  the  carator  to  make  up  titles  to  it  only  on 
special  cause  shewn  therefor. 

The  petitioner  was  curator  bonis  to  Dickie,  an  inmate  of  a  lunatio  asylum :  igt  Dirision. 
This  petition  set  forth  that  Dickie  had  recently  succeeded  to  a  small  property,  j^iy  14. 1853. 
consisting  of  a  farm  and  farm-steading,  and  of  certain  dwelling-houses  and      ^"-^v^^ 
gardens ;  that  no  title  had  been  made  up  to  that  property  in  the  person  of  Pet.,  Wilson. 
Dickie,  and,  therefore,  praying  for  special  power  to  the  petitioner,  as  curator, 
to  do  so. 

Lord  Ivobt.  I  do  not  like  the  general  abstract  form  in  which  this  peti- 
tion is  presented  to  us.  Is  it  to  be  laid  down  that  in  every  case  in  which  a 
lunatic  succeeds  to  property  his  carator  is  to  be  authorised,  as  a  matter  of 
course,  to  make  up  a  tiUe  to  it  without  any  special  reason  assigned  ? 

Fraser,  for  the  petitioner,  stated  that  a  demand  had  been  made  by  tlie 
superior  to  enter. 

The  LoHD  President.  I  should  like  to  see  evidence  produced  of  this 
demand  before  going  farther. 

The  case  was  accordingly  continued  for  that  purpose ;  and  such  evidence 
having  been  produced,  the  Court,  in  respect  thereof,  granted  the  special 
powers  prayed  for. 

JolUe,  Strong,  fr  Henry,  W.S.,  Petitioner's  Agents.'  (J.  S.  M.) 


ROSE  r.  HAY,  MACDOWALL,  GRANT,  and  Others.  ^^  259. 

BiU' Chamber — Suspension  and  Interdict  —  Justices  ^' Procurator- Fiscal — Renwwd  from 
office. — ^At  a  statutory  meeting  of  Quarter  Sessions,  a  person  was  appointed  joint  procura- 
tor-fiscal ad  wtam  out  cu^khr.  The  appointment  having  been  afterwards  recalled  without 
any  culpa  beii^  assigned,  he  presented  a  note  of  suspension  and  int<srdict  against  the  Jus- 
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tioes  interfering  with  him : — ^Note  reftiBed,  and  Opinions,  that  such  an  appointment  ad 
vitam  out  cuipcun  is  ultra  vires  and  ineffectual. 

Ist  Division.        This  was  a  suspenaon  and  interdict  at  the  instance  of  Archibald  Totuig' 
July  14. 1853.  I^ose,  solicitor  in  Banff,  against  certain  Justices  of  the  county,  praying  to  have 
^^^Y"^      them  prohibited  carrying  into  effect  a  resolution  passed  in  a  statutory  meet- 
Rose  V.  Hay,   ing  of  Quarter  Sessions,  recalling  his  appointment  as  procurator-fiscal.     The 
^'  complainer  set  forth,  that  in  1850  the  Justices  appointed  him  joint  procurator- 

fiscal  ad  vitam  out  culpam — that  he  has  since  acted  as  such,  and  that  no  alle- 
gation of  culpa  has  been  made  against  him — ^that  at  a  meeting  of  the  Quarter 
Sessions  held  in  May  last,  it  was  resolved  that  the  meeting  "  recall  the  ap- 
pointments of  Messrs  John  Colville,  Archibald  Toung  Eose,  and  William  Bar- 
clay, as  procurators-fiscal  for  the  Justices,  and  resolve  to  appoint,  and  hereby 
do  appoint  the  said  John  Colville  of  new,  as  procurator-fiscal  for  the  said 
lower  district,  to  act  for  the  Justices."  This  resolution  was  carried  against 
a  contrary  motion  by  a  majority  of  twenty-four  to  four.  Thereupon  the  corn- 
plainer  ^^  took  instruments  in  the  hands  of  the  Justices  of  Peace  clerk  against 
the  resolution  carried  by  the  meeting,  in  respect  that  the  said  resolution  was 
uUra  vires  of  the  Quarter  Sessions — ^his  appointment  being  not  only  in  itself, 
but  declared  to  be  by  the  minutes  of  Quarter  Sessions,  of  date  the  29th  Oct. 
1850,  ad  vitam  aut  culpam,  and  there  having  been  no  adpa  brought  against 
him  to  justify  the  dismissal  firom  office,  even  supposing  such  had  been  com- 
petent," &c.  He  pleaded,  that  in  any  view  it  was  incompetent  for  the  meet- 
ing in  question,  by  a  majority  de  piano,  to  deprive  him  of  the  office. 

Answers  were  lodged  for  the  respondents,  who  pleaded  that  the  appoint* 
ment  ad  vitam  aut  culpam  was  ultra  virea  and  illegal,  the  Justices  being  bound 
at  each  Quarter  Session  to  elect  a  properlj  qualified  person  to  the  office  of 
procurator-fiscal,  or  continue  the  former  procurator-fiscal — 1661,  cap.  38; 
and  at  any  rate,  they  were  prepared  to  shew  reasonable  cause  for  what  they 
did.  And  even  if  such  appointment  were  good  during  the  subsistence  of  the 
powers  of  Justices  acting  under  the  Commission  of  the  Peace,  by  whom  such 
appointment  was  made,  it  fell  in  consequence  of  the  issuing  of  a  new  com- 
mission, which  operated  as  a  recal  of  the  powers  of  the  Justices  acting  under 
the  former  commission. 

The  Lord  Ordinary  (Deas)  "  passes  the  note,  and  grants  interim-inter- 
dict as  craved." 

In  a  note  his  Lordship  stated,  "  If  there  be  no  illegality  or  incompetency 
in  appointing  a  Justice  of  Peace  fiscal  ad  vitam  aut  culpam,  it  would  be  diffi- 
cult to  hold  that  the  complainer  has  been  regularly  removed  on  the  ground  of 
culpa.  The  Lord  Ordinary  does  not  think  he  can  assume  the  illegality  or  in- 
competency of  such  an  appointment  to  be  so  clear  as  to  entitle  him  to  refuse 
to  maintain  the  complainer  in  possession  of  his  office  by  an  interim-interdict 
till  the  question  shftll  be  tried  on  the  passed  note.  On  grounds  of  expediency, 
the  Lord  Ordinary  sees  no  sufficient  reasons  why  Justices  of  Peace  should 
appoint  their  fiscals  ad  vitam  aut  culpam  any  more  than  Sheriffs,  who  usually, 
if  not  invariably,  appoint  their  fiscals  during  pleasure.  But  this  does  not 
solve  the  question  of  power.  It  is  said,  that  because  Justices  do  not  them- 
selves  hold  life  appointments  they  cannot  appoint  their  officers  for  life.  The 
Lord  Ordinary  thinks  this  a  non  sequitur.    Neither  is  he  prepared  to  assume, 
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without  furtber  argument,  that  when  a  new  commission  of  the  Peace  is  issued,  July  14. 1858. 
all  appointment  of  ofl^rs  by  the  former  Justices  necessarily  fall.    The  whole      s-^y^^ 
matter  deserves  grave  consideration ;  but  the  respondents  cannot  reasonably  I^ose  o.  Hay, 
complain,  that  in  the  question  of  interim-interdict  they  are  not  at  once  as- 
8umed  to  have  the  power,  without  specific  culpa  assigned,  and  without  decla- 
rator, or  other  legal  process,  to  supersede  the  complainer  in  the  exercise  of  an 
ofiice,  which  he  has  been  allowed  to  hold,  upon  the  footing  of  a  life  appoint- 
ment since  October  ISdO.** 

The  respondents  reclaimed,  for  whom— 

Gordon^  and  the  Dean  ofFacuUy, 
Penney  was  for  the  complainer. 

The  Lord  Pbesident.  This  is  a  peculiar  case,  and  involves  many  consi- 
derations. I  must  say  I  have  great  difficulty  in  holding  that  the  appoint- 
ment of  a  procurator-fiscal  ad  vitam  aut  culpam  is  such  as  he  now  maintains  it 
to  be.  My  difficulty  arises  very  much  firom  the  contrary  practice  in  Sheriff- 
Courts  ;  and  in  my  view  practice  goes  very  &r  as  to  the  nature  of  the  office. 
I  do  not  go  along  with  the  argument  that  the  whole  appointments  made  by 
one  commission  oi  Justices  &11  on  the  expiry  of  that  commissioiu  This  as  an 
appointment  at  pleasure,  which  continues  so  long  as  a  different  pleasure  is 
not  intimated.  But  I  do  not  think  this  is  a  proper  form  in  which  to  try  the 
question.  A  declaftitor  might  be  brought,  and,  therefore,  unless  the  suspender 
should  agree  to  this  note  bebg  passed  vnthout  the  interdict,  I  would  be  in- 
clined to  refuse  the  note  altogether. 

Lord  Fullerton.  I  am  of  the  same  (pinion.  An  appointment  <»d  viktm 
must  be  constructively  held  to  be  an  appointment  on  the  usual  terms.  But  I 
go  farther,  and  think  that  it  was  the  act  of  a  particular  commission,  and  that 
their  successors  are  bound  by  that  act,  only  in  so  far  as  it  was  consistent  with 
their  usual  powers,  and  no  farther.  This  is  certainly  a  most  inconvenient 
form  for  trying  the  question.  I  do  not  think  there  is  such  a  prima  fade  case 
made  out  as  to  lead  us  to  pass  the  note  and  grant  interdict. 

Lord  Robertson.  I  took  it  for  granted  at  first  that  the  party  having  such 
an  appointment  was  entitled  to  be  supported  in  his  office  till  the  discussion 
was  concluded.  But  I  am  much  moved  by  what  has  faUen  from  your  Lord- 
ahip.  If  the  Justices  have  no  power  to  grant  such  an  ap()ointment  that  is 
another  matter. 

Lord  Ivost.  The  best  way  is  to  refuse  the  note.  This  is  not  the  proper 
form  for  trying  the  question.  It  can  only  be  tried  in  a  declarator.  I  am  of 
opinion  that  the  Justices  have  no  power  to  make  an  appointment  ad  vifyxm^  so 
as  to  embarrass  their  successors.  It  must  just  be  held  to  be  extended  by  im- 
plication. The  practice  in  the  Sheriff-Courts  corroborates  this  view.  Farther, 
as  this  is  a  criminal  matter,  I  have  doubts  whether  this  is  the  proper  jurisdic- 
tion for  dealing  with  it.  If  the  process  were  a  declarator  it  might  be  different 
But  the  clearest  ground  of  all  is,  that  diis  person  cannot  continue  to  act  with- 
out finding  caution,  uid  no  ofier  of  caution  b  made.  On  die  whole,  there- 
fore, so  far,  at  any  rate,  as  the  Bill-Chamber  goes,  I  think  the  suspender  is 
aubstaatially  wrong. 

Note  refiised. 

Woiherapoon  and  Mack,  S.S.C ,  Complainer's  Agents, 

Webster  and  Renny,  W.S.,  Reclaimers'  Agents.  (J.  S.  M.) 
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N^j  260.  LOCKHART  v.  LOCKHABT. 

Act  5  Oeo.  IV ^  cap.  87 — Aberdeen  Ae^^Provieions  to  yottnger  ChUdrm — Facidbf-^ An 
heir  of  entail  granted  proviaions  to  his  yoonger  children  on  the  narratiTe  of  the  powers  con- 
ferred by  the  Aberdeen  Act  to  grant  such  provisions.  The  maximum  amount  which  could 
be  granted  under  that  Act  had  already  been  exhausted  by  prerioos  provisions  under  the 
entail,  which  contained  power  to  grant  provisions  to  the  extent  of  three  years'  rent,  after 
deducting  the  interest  of  prior  provisions : — Hdd,  that  the  provisions  so  granted  on  the  nar- 
rative of  the  statute,  although  null  under  the  Act,  might  yet  be  sustained  as  a  valid  exer- 
cise of  the  powers  contained  in  the  entail  i^Ohaerved,  that  the  misrecital  of  a  power,  or 
the  recital  of  a  wrong  power  will  not  make  the  exercise  of  the  power  bad  if  the  power 
which  is  exercised  actually  exist 

Ist  Division.  This  action  was  institnted  by  ibe  gaardiajiB  of  the  younger  children  of  the 
July  15. 1853.1<i'te  Sir  Norman  Macdonald  Lockhart,  against  his  eldest  son,  as  the  heir  of 
^^'^''^  entail  succeeding  him  in  his  entailed  estates  of  Carnwarth,  Dryden,  and  others, 
Lockhart  v,  Jq^  payment  of  provisions  granted  by  him  to  these  younger  children,  in  vir- 
tue of  the  powers  created  by  the  Act  5th  Geo.  IV^  c.  87.  The  deeds  grant- 
ing these  provisions  were  Sir  Norman's  contract  of  marriage  and  supplementary 
bond  of  provision.  These  provisions  were  equal  to  three  years'  free  rental, 
being  £23,101,  5s.  By  the  entails  of  Carnwarth  and  Dryden,  power  is  re- 
served to  the  heirs  to  grant  provisions  to  the  extent  of  three  years'  rent,  after 
deducting  the  interest  of  previous  provisions.  At  the  date  of  the  docimients 
^laking  the  provisions  to  Sir  Norman's  children,  there  were  resting-owing^ 
prior  provisions  to  the  amount  of  £53,371,  being  more  than  three  years'  free 
rent  of  the  estate,  and  at  Sir  Norman's  death  these  were  still  unpaid.  The 
provisions  granted  by  Sir  Norman  proceeded  not  on  the  narrative  of  the  ex- 
ercise of  the  powers  reserved  by  the  entail,  but  on  the  narrative  of  the  statute  : 
In  these  circumstances,  it  was  objected  that  the  provisions  were  null  and  void, 
in  respect  that  at  the  time  they  were  granted,  and  even  at  the  time  of  Sir 
Norman's  death,  the  three  years'  rents  which  formed  the  maximum  amount  of 
the  provisions  which  could  competently  be  made  imder  Lord  Aberdeen's  Act 
in  favour  of  younger  children,  had  already  been  exhausted  by  these  prior  pro- 
visions. 

The  case  was  reported  by  the  Lord  Ordinary,  (Curriehill),  who  stated  in 
his  note  that  the  case  was  an  amicable  suit ;  but  that  this  objection  raised  a 
question  of  general  importance,  and  which  does  not  appear  to  have  been 
decided.  The  objection  is  founded  upon  the  enactments  in  §§  6  and  12  of 
Lord  Aberdeen's  Act  By  §  6  it  is  enacted,  **  That  where  the  powers  hereinbe- 
fore contained^  of  granting  provisions  to  a  child  or  children,  shall  have  been  ex- 
ercised by  one  or  more  heir  or  heirs  in  possession  of  any  such  entailed  lands  and 
estates  as  aforesaid,  to  the  full  extent  of  three  years'  free  rent  or  value  of  the  en- 
tailed estate  as  aforesaid,  it  shall  not  be  in  the  power  of  any  heir  in  possession  of 
the  same  landsand  estate  to  grant  farther  provisions  to  his  or  her  child  or  child- 
ren till  some  part  of  the  provisions  granted  to  the  extent  of  three  years'  free  rent 
or  value  as  aforesaid  shaU  have  been  paid  or  extinguished."  But  this  section, 
at  all  events,  does  not  appear  to  support  this  objection  ;  because  it  operates 
only  in  cases  in  which  prior  provisions  to  the  extent  of  three  years'  free  rent 
are  granted  under  the  powers  conferred  by  the  Aberdeen  Act  itself.  But  none 
of  the  prior  provisions  upon  which  the  objection  jn  tliis  case  is  founded  had 
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been  granted  under  the  powers  of  that  statute.  All  of  them  had  been  giantcd  J^'y  15,  1868 
in  virtue  exclusively  of  powers  derived  from  the  reservations  or  exceptions  in 
the  deeds  of  entail  themselves.  By  §  12  of  the  statute,  it  is  enacted,  that  the  Lockhait. 
power  of  any  heir  of  entail  in  possession,  in  virtue  of  the  deeds  of  entail  to  make 
such  provisions,  should  not  be  diminished  by  that  Act,  "but  it  shall  not  be  law- 
ful in  any  case  to  grant  any  such  provision  as  is  hereinbefore  authorised  to  be 
granted  in  addition  to  any  provision  authorised  to  be  granted  to  a  wife,  or  to  a 
child  or  children,  under  any  deed  of  entail,  so  as  to  exceed  on  the  whole  the  pro- 
portions of  the  yearly  rent  or  yearly  value  of  any  entailed  estate  hereinbefore 
mentioned,  and  authorised  to  be  granted,  for  making  such  provisions  as  afore- 
said.'*  And  it  is  maintained  for  the  defenders  that,  according  to  its  true 
meaning,  this  section  disables  any  heir  of  ent«il  from  granting  additional  pro- 
visions in  virtue  of  the  statutory  powers,  when  the  already  existing  provi- 
sions granted  by  former  heirs  under  the  powers  of  the  deed  of  entail,  are 
equal  to  three  years'  fiee  rent  of  the  estate.  The  words,  it  is  argued,  are  so 
broad  as  to  make  the  disability  operate  in  every  case  in  which  provisions 
under  the  powers  of  the  entail  of  the  specified  amount  may  have  been  granted, 

either  by  the  heir  of  entail  in  possession  or  by  his  predecessors 

After  full  consideration,  the  opinion  the  Lord  Ordinary  has  formed  is,  that 
although  the  subsistence  of  the  provisions  which  were  granted  by  prior  heirs, 
ander  the  powers  in  two  of  the  entails,  mast  diminish  the  amount  of  the  pro- 
visions  granted  by  Sir  Norman  under  the  powers  in  the  statute,  these  latter 
provisions  are  not  thereby  rendered  altogether  null  and  void.  The  ground 
of  this  opinion  is,  that  while  the  leading  enactment  in  §  4  .*  fully  empowered 
him  to  grant  the  provisions,  the  disabling  clause,  §  12,  when  read  in  con- 
nection with  that  leading  enactment,  does  not  apply  fo  such  provisions  as 
those  in  dispute."  .  .  .  The  disabling  effect  of  §  12  contended  for,  his 
Lordship  was  of  opinion,  was  not  produced  ;  for  the  first  part  of  that  section 
^  is  merely  a  saving  clause  reserving  the  right  of  every  heir  in  posses- 
sion to  grant  provisions  to  the  full  amount  authorised  by  the  entail,  if  these 
should  exceed  the  amount  authorised  by  §  4  of  the  statute.  Nor  does  any 
snch  efifect  appear  to  be  produced  by  the  latter  part  of  this  section,  because 
ft  clearhf  does  not  irUerfere  with  the  power  conferred  ^y  §  4  upon  the  heir  in  pos' 
eessionj  to  the  extent  at  least  to  which  that  heir  is  authorised  by  the  entail  itself  to 
provuiefor  younger  children,*' 

*  By  §  4  it  is  enacted,  "  That  it  shall  and  may  be  lawful  to  the  heur  of  entail  in 
possession  of  any  such  entailed  estate  as  aforesaid,  to  grant  bonds  of  provision  or 
obligation,  binding  the  sncceeding  heirs  of  entail  in  payment,  out  of  the  rents  or  pro- 
ceeds of  the  same,  to  thje  lawful  child  or  lawful  children  of  the  person  granting  snch 
bonds  or  obligations,  who  shall  not  succeed  to  snch  entailed  estate,  of  such  sum  or  sams 
of  money,  b^-ing  interest  from  the  granter's  death,  as  to  him  or  her  shall  seem  fit, 
provided  always  tiiat  the  amount  of  snch  provision  shall  in  no  case  exceed  the  pro- 
portions following,  of  the  free  yearly  rents  or  free  yearly  value  of  the  whole  of  the 
said  entailed  lan<&  and  estates,  after  deducting  the  public  burdens,  liferent  provisions, 
including  those  to  wives  or  husbands  authorised  to  be  granted  by  this  Act,  the 
yearly  interest  of  debts  and  provisions,  and  the  yearly  amount  of  other  hardens,  of 
what  nature  soever,  affecting  or  burdening  the  said  lands  and  estate,  or  the  yearly 
rents  or  proceeds  thereof,  luid  diminishing  the  clear  yearly  rent  or  yearly  value 
thereof  as  aforesaid,  to  the  heir  of  entaii  in  possession,  (that  is  to  say)  for  one  child, 
one  year's  free  rent  or  value ;  for  two  children,  two  years'  free  rent  or  value  ;  and 
for  three  or  more  children,  three  years*  free  rent  or  value  in  the  whole." 
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July  15. 1S53.     D^^  an^  t^c  ^^^  ofFacalhjj  were  for  the  pursuers. 

^^"^  ifoss,  for  the  defenders. 

I^ckhart  ?».        rjij^^  Lori>  Prebidemt.    The  question  raised  on  the  facts  before  us,  arct 
(1.)  Whether  under  these  circumstances  there  was  power  given  under  the 
statute  to  grant  any  provisions  j  and,  (2.)  If  not,  can  these  provisions  which 
were  granted  in  the  professed  exercise  of  statutory  powers,  be  supported  a» 
the  exercise  of  powers  given  by  the  entail  ?  These  questions  are  essentially 
different.    They  not  only  relate  to  powers  derived  from  different  sources,  but 
the  solution  of  them  depends  on  different  elements, — the  first  on  the  reading 
of  the  statute,  the  second  on  the  reading  of  the  deeds.     First,  Can  they  be 
supported  as  the  exercise  of  statutory  powers?  This  statute  proceeds  on 
the  principle  that  some  heirs  of  entail  have  not  power  to  grant  provisions. 
Now  prima  faciey  one  would  say  that  the  statute  had  little  applicability  to  the 
present  case.     It  goes  on  to  state  in  broad  terms,  that  it  shall  be  competent 
for'an  heir  of  entail  to  make  provisions  for  widows  and  children  to  a  certain 
extent.    Anything  done  under  the  statute  is  the  immediate  exercise  of  that 
power.    The  limit  to  which  the  power  is  to  be  exercised  is  a  different  matter. 
Now  the  power  given  is  to  make  provisions  to  the  extent  of  three  years'  rental. 
The  statute  contemplates  that  there  may  be  previous  provisions,  and  in  §  4 
makes  no  distinction  as  to  whether  these  prior  provisions  were  granted  in  the 
exercise  of  the  powers  of  this  statute  or  under  the  entail ;  for  it  contemplates 
that  the  statute  shall  be  put  in  exercise  although  there  are  prior  provisiona* 
Tbe  existence  of  prior  provisioos  therefore  does  not  exclude  the  giving  provi- 
sions in  terms  of  the  statute. 

The  second  question  is,  does  the  extent  of  the  prior  provisions  affect  the 
exercise  of  this  power  ?  Now,  there  is  under  §  6  a  limit  dependent  on  the 
extent  of  the  previous  provisions,  but  it  is  of  a  very  peculiar  kind ;  and  I 
think  the  words  of  it  apply  to  provisions  previously  granted  in  the  exercise  of 
the  powers  of  this  statute.    The  object  of  that  section  is,  that  parties  shall 
not  use  this  statute  for  the  purpose  of  burdening  the  estate  more  than  to  the 
extent  of  three  years'  rental  at  one  time.    Then  we  come  to  §  12,  and  that 
consists  of  two  parts  which  may  be  said  to  be  counter-parts  of  each  other 
in  some  respects,  for  they  are  intended  to  make  more  dear  that  this  statute  ia 
not  intended  to  limit  any  larger  powers  that  previously  existed.    Now  I  can 
understand  that  if  under  the  entail  a  child  had  been  provided  with  two  years'' 
free  rent,  that  you  could  not  have  added  to  that  provision  under  the  statute  so 
as  to  exceed  the  measure  provided  by  statute.    The  question  here  is  not  in  re- 
gard to  addition ;  for  there  was  here  no  previous  provision  made  by  a  party  ex- 
ercising this  statutory  power.     I  think  that  is  a  sound  reading  of  the  statute. 
But,  further,  I  do  not  think  that  the  reference  in  the  provisions  to  the  statutory 
powers  to  grant  them  is  such  as  to  prevent  these  provisions  being  supported 
as  the  exercise  of  a  power  which  belonged  to  the  proprietor  of  the  entailed 
estate.    (1 .)  The  proprietor  of  the  entailed  estate,  as  such,  required  no  nar- 
rative of  his  entail  at  all.     (2.)  The  only  objection  then,  would  be,  that  he 
has  narrated  the  statute,  and  that  he  was  acting  in  the  exercise  of  the  powers 
of  the  statute,  and,  therefore,  that  it  is  not  to  be  presumed  that  he  was  exercising 
his  ordinary  powers  under  the  entail.     I  do  not  think  that  is  to  be  inferred, 
if  his  ordinary  powers  did  not  require  any  narrative  of  them.     I  think  there 
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was  a  reason.     My  view  is,  that  the  heir  of  entail  had  it  both  ways.    (1.)  July  15. 1853. 
He  required  to  refer  to  the  statute  to  some  extent  in  order  to  make  the  pro*      ^"""y"^ 
visions  he  wais  making,  for  he  was  embracing  the  rental  of  estates  which  he  ^j^||<^rt  v. 
could  not  reach  but  through  the  statute.     But  if  he  had  the  power  both  ways, 
there  was  another  reason  for  referring  to  the  statute,  for  it  indicates  an  in- 
tention to  exercise  his  power  with  reference  to  the  mode  of  estimating  the 
free  rental  which  the  statute  provides.     But  I  am  further  of  opinion  tiiat, 
suppose  it  to  be  held  that  the  statute  gave  no  power  here  at  all,  we  would  not 
so  rigidly  construe  the  narrative  of  the  deed,  that  because  he  did  not  set  forth 
the  powers  he  unquestionably  possessed  under  the  entail,  he  could  not  be  held 
to  be  exercising  them  in  what  he  did.     Therefore  I  think  the  provisions 
ought  to  be  sustained. 

Lord  Ivokt.  I  take  the  same  view.  On  looking  to  the  terms  of  the  deed 
I  do  not  think  it  is  limited  to  the  statute ;  but  even  if  it  had  been  more  doubt- 
ful, the  misrecital  of  a  power,  or  the  recital  of  a  wrong  power,  will  not  make 
the  exercise  of  the  power  bad  if  the  power  which  is  exercised  actually 
exist. 

Lords  Fullbrton  and  Bobebtson  concurred. 

The  Court  ^'Find  that  the  provisions  in  question  have  been  validly 
granted  under  the  Act  6th  Geo.  IV.,  c.  87,  subject  to  the  deductions  speci- 
fied in  the  said  statute,"  &c.,  *^  assoilsie  the  defender,  and  find  no  expenses 

due. 

BeU  ^  M^Lean^  W.S.,  Pursuer's  Agents. 

Machnme  j*  BaMt,  W.S.,  Defender's  Agents.  (J.  S.  M.) 


LISTON  V.  MACKINTOSH.  j^^  261. 

Act  1695,  c  ^l-^Act  2  andZ  Viety  e,  41,  §  ll-^BanhvpUnf^Chm-^Mankmff^Decree 
aygmtioms  causa  tantttnL'^Held,  that  a  decree  cognitumU  causa  is  snfficieDt  eTidence  of  debt 
to  entitle  a  party  claiming  to  be  ranked  on  a  bankrupt  estate  for  the  amoont  contained  in 
«ach  decree  to  have  bis  claim  investigated,  and  a  dividend  set  apart  for  him  until  such  in- 
ve^gation  u  completed. 

This  was  an  appeal  in  the  sequestration  of  Bobert  Henderson,  an  individual  1st  Division, 
partner  of  the  firm  of  Alexander  Liston  and  Company,  and  now  deceased.  July  16. 1853. 
The  appellant,  Alexander  Liston,  at  the  meeting  for  the  election  of  interim      "^^v^*^ 
fector  claimed  to  be  ranked  and  to  vote  on  a  claim  of  £3036,   10s.     This  Ji?^*^?  *^- 
claim  was  not  supported  by  any  vouchers  of  debt  farther  than  an  extract  de- 
cree cognitionis  causa  tantum,  against  the  next  of  kin  of  the  banknipt  upon  a 
charge  of  twenty  days,  in  terms  of  the  statute  1695,  c.  41,  and  in  which  they 
had  renounced  the  succession.     That  action  had  been  instituted  before  the 
sequestration  was  awarded;  but  decree  was  not  pronounced  till  after  the 
date  of  the  sequestration,  and  intimation  had  been  made  to  the  trustee  before 
the  decree  was  taken.     The  trustee  rejected  the  claim  in  toto,  on  the  ground 
that  the  prodution  of  such  a  decree  does  nbt  prove  the  debt,  in  terms  of  sec. 
11  of  the  2d  and  3d  Vict,  c.  41,  and  that  further  evidence  could  not  be  re- 
ceived, in  respect  that  the  claimant  neither  produced  with  his  oath  such  ac- 
counts and  vouchers  as  are  necessary  to  prove  the  debt,  nor  stated  in  his  oath 
the  cause  why  the  same  was  not  produced.     Ho  also  stated  in  his  deliverance 
that  the  debt  was  not  due,  and  that  the  books  and  other  vouchers  in  the 
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July  t5. 1858.  claimant's  possession  belonging  to  the  concern  of  Listen  and  Company  bad 
""^^^"^       been  refused  him  to  enable  him  to  check  the  sum  claimed  in  the  decree. 

m"*' t^  to  h.  '^^^^  decree  had  been  on  one  occasion  exhibited  to  him,  and  also  at  a  meeting 
of  creditors,  but  was  never  allowed  to  remain  in  process.  Against  this  de- 
liverance Listen  appealed*  While  he  admitted  that  the  trustee,  in  terms  of 
sec.  104  of  the  statute,  was  entitled  to  call  for  farther  evidence  in  support  of 
the  claim,  and  offered  accordingly  to  go  into  such  an  investigation,  he  main- 
tained that  a  decree  cognitionis  causey  (which  in  the  statute  1695  itself  is  held 
to  constitute  the  debt,)  is,  per  scy  sufficient  prtima^cte  evidence  to  support  his 
affidavit,  and  that  since  the  decree  in  this  case  is  challenged  by  the  trustee,  a 
dividend  ought  tor  be  set  apart  for  him  until  it  be  ascertained  whether  that 
decree  shall  be  supported  by  sufficient  grounds  and  warrants. 

The  Lord  Ordinary,  (Curriehill,)  "repels  the  reasons  of  appeal,  and  dis- 
misses the  appeal.  *  •  .  Finds  the  appellant  liable  in  expenses, ''  &c. 
His  Lordship  rested  his  judgment  on  the  case  of  TumbuU  v.  M^NaughUm, 
27  th  June  1850,  which  he  held  established  the  principle  that  such  decrees 
cognitionii  causOf  "without  any  voucher  in  support  of  the  same,  are  not 
vouchers  sufficient  to  comply  with  the  statute.'' 
Listen  reclaimed,  for  whom — 

Penney  argued,  that  the  question  is  left  open  by  the  judgment  in  the  case 
of  TumbuU;  because,  (!•)  ^^^  ^^^  ^^^^^  ^^  decree  of  cognition  was  invalid, 
not  having  been  preceded  by  such  a  charge  as  is  required  by  the  statute  1695 ; 
and,  (2.)  because  the  question  in  that  case  related  to  a  claim  with  a  view  to 
voting. 

Youngj  for  the  trustee,  maintained,  that  although  the  claimant  might  be 
entitled  to  get  into  an  investigation,  he  was  not  entitled  to  be  ranked.^  He  is 
at  all  events  excluded  from  the  first  dividend. 

Lord  Fullbbton.  I  do  not  say  that  this  decree  is  complete  proof  of  the 
debt ;  but  I  think  it  is  such  prima  facte  evidence  as  to  idlow  the  party  to 
prove  his  case. 

The  Lord  President.  I  take  the  same  view.  The  contention  of  the 
trustee  now  is,  that  the  claimant  is  excluded  so  far  as  regards  the  first  dividend. 
He  says  he  called  for  evidence  of  the  debt  and  it  was  refused.  In  that  state 
of  matters  a  question  of  expenses  may  arise ;  but  the  trustee  does  not  state  in 
record  what  is  explicitly  set  forth  in  his  deliverance,  that  the  debt  claimed  i& 
unsupported  by  any  legal  evidence,  and  that  he  has  been  refused  the  books 
and  other  vouchers  in  the  claimant's  possession  to  enable  him  to  check  the 
sum  claimed  in  the  decree.  I  cannot  take  it  that  there  was  such  a  refusal,  for  the 
trustee  now  shrinks  from  that  statement.  Therefore  we  are  brought  to  thiw 
pomt, — did  the  claimant  make  such  a  production  as  entitled  him  to  get  into 
an  investigation  of  his  claim  ?  I  think  the  production  of  this  decree  was 
enough.  It  was  all  he  could  give  in*  the  circumstances,  and  I  think  tbat  a 
party  who  has  not  produced  enoi^h  to  entitle  him  to  vote  for  a  trustee  may 
yet  have  produced  enough  to  entitle  him  to  get  into  an  investigation  of  his 
claim.  The  sUtute  contemplates  that  a  party  may  supplement  his  evidence 
afterwards.  If  it  had  not  been  for  the  case  of  TumbalU  I  would  not  have 
thought  it  worth  while  to  say  anything  on  the  subject.     No  doubt  the  reprc- 
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Bentatives  of  the  deceased  do  not  appear,  and  this  may  be  a  random  decree,  July  15.  1S58. 
but  it  is  a  decree  as  a  step  against  the  estate  of  the  deceased,  and,  in  the  cir-       '"''^^^ 
cumstances  of  the  case,  it  is  in  a  better  position  than  a  decree  of  constitution  J^J^  ^' 
generally  is.     I  see  no  objections  stated  to  it  on  record.     In  that  respect  it 
differs  from  the  case  of  TumbuU.    There  is  also  an  important  distinction  as 
regards  the  stage  of  the  procedure  at  which  the  question  arose.     In  no  view 
are  we  tied  up  by  ihe  case  of  TumbulL     The  party  here  did  produce  suffi- 
cient eyidence  to  entitle  him  to  get  into  an  investigation,  and  to  have  a  divi- 
dend set  apart  until  this  investigation  takes  place. 

Lord  Ivory.  On  the  whole  matter,  that  is  the  view  I  am  inclined  to  take 
of  it.  With  reference  to  the  case  of  TumbuU,  it  is  fortunate  that  this  case  is 
not  so  precisely  like  it  as  to  render  it  necessary  to  deal  with  it ;  but  I  may 
say  there  are  doctrines  there  so  broad  that  I  should  hesitate  hefare  giving  them 
my  adhesion. 

Lord  Robertson  concurred. 

The  Court  ^  recal  the  interlocutor  of  the  Lord  Ordinary  reclaimed  against, 
and  the  deliverance  of  the  trustee  appealed  from  :  Find  that  the  appellant  is 
entitled  to  have  the  state  of  accounts  between  himself  and  his  deceased  partner 
investigated :  Remit  to  the  Lord  Ordinary  to  proceed  to  such  investigation, 
and  in  the  meantime  to  set  apart  a  dividend  corresponding  to  the  amount  of 
the  appellant's  claim,  to  abide  the  result  of  such  investigation :  .  .  .  Find 
the  appellant  entitled  to  his  expenses  against  the  estate,"  &c, 

OibsoU'Craig^  Daizidy  j*  BrocUc,  W.S.,  Reclaimer's  Agents. 
WiSuan  Hunt,  W.S.,  Respondent's  Agent  (J.  S.  M.) 


MACONOCHIE,  (Graham's  Curator.)  No.  262. 

CarcOor  hom$ — JutScial  Factor — PupU£  Protection  Act,  mc  7  &  S—Sjpedal  Powers, 

This  was  an  application  by  the  curator  under  the  7th  and  8th  sections  of  2d  Division. 
12  and  13  Vict.  cap.  51,  for  special  powers— (1.)  To  thin  the  {^antationsjuly  15.  1853. 
and  growing  timber  on  the  estate  of  Airth ;  and  (2.)  To  sell  certain  portions      ^Z^"^ 
of  the  wine  in  the  cellar  at  Airth  castle,  which  were  becoming  deteriorated ^^^'^^°\. 
through  age.    The  opinion  of  )he  accountant  of  Court  was  produced,  re- 
commending that  the  powers  should  be  granted — ^and  reports  firom  skilled 
persons  were  also  produced,  showing  the  necessity  of  the  thinning,  and  of  the 
sale. 

Lord  Deas  was  about  to  report  the  application  in  terms  of  the  statute, 
when — 

Lord  Justice-Clerk  stated  that  it  was  unnecessary,  as  the  Court  were  of 
opinion  that  the  powers  sought  were  such  as  fell  within  the  ordinary  adminis- 
tration of  the  curator.  '^  This  is  not  an  application  to  borrow  money  for 
Ihe  improvement  of  the  estate,  or  anything  of  that  kind,  and  Uie  curator  must 
just  thin  the  wood  and  dispose  of  the  wine  as  seems  most  expedient  to  him- 
self." 

The  other  Judges  concurred* 

Menzies,  and  Mac&nochie,  W.S.,  Agents.  (J.  M.  M.) 
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No.  263.  HAMILTON  v.  DUNN. 

Superwr  and  VaMsah^Nim-Entry^Cwnposkkm^Asngnf^-'Smguhar  Smcetswr, — In  the 
feu-contracts  of  certain  lands,  dated  in  the  middle  of  the  17th  eentniy,  the  entry  of 
"  assignees^  was  taxed  at  a  certain  sum.  In  an  action  to  compel  the  defender,  a  singular 
successor  of  the  vassals  last  infeft  in  the  lands,  to  pay  a  year's  rent  for  his  entry, — HM^ 
that  according  to  a  fair  construction  of  the  particular  terms  of  the  original  feu-contracts, 
the  term  "assignees"  meant  singular  successors,  and  not  merely  assignees  to  the  open  pre- 
cepts before  infeftment ;  and,  therefore,  that  the  defender  was  entitled  to  his  entry  on  pay- 
ing only  the  taxed  amounts. 

id  Division.        The  present  was  an  action  of  reduction -imfN*obati(m  and  declarator  of  non- 
July  16. 1858.«ntry,  raised  by  Hamilton  of  Barnes,  the  predecessor  of  the  present  pnrsuer, 
^^Y^*^      against  William  Dann  of  Dun  tocher,  who  is  now  represented  by  the  present 
Hamilton  v.    defender,  the  object  of  the  action  being  to  try  the  qaestion,  whether  the  de- 
Dunn,  fender,  admittedly  a  singular  successor  of  the  vassals  last  infeft,  was  bound 
as  such  to  pay  a  year's  rent  on  his  entry  to  certain  lands  held  by  him  of  the 
pursuer ;  or  whether  he  was  entitled  to  enter  on  payment  of  certain  taxed 
compositions  specified  in  the  charters  as  payable  on  the  entry  of  '<  assiffneea" 
The  parcels  of  land  as  to  which  the  question  arose  were  three,  tIz.,  1«<,  The 
25s.  land  of  old  extent  of  Easter  EUbowie ;  2dy  The  half  of  the  32s.  6d.  land 
of  old  extent  of  Wester  Kilbowie ;  and,  Sdj  The  lands  of  Milton  of  Duntocher 
and  Poffle  of  land  called  the  Miln  crofl. 

The  lands  of  £aBter  Kilbowie  were  originally  disponed,  on  16th  NoYember 
1 643,  under  a  contract  of  feu  between  R.  Hamilton  of  Barnes  and  William 
Brock,  whereby  Hamilton,  the  superior,  ''dispones,  and  in  perpetual  feu- 
farm  heretably  and  irredeemably  letts  and  demitts  to  the  said  William  Brock, 
his  aires  and  assignees  whatsoever,  all  and  haill,''  &c.  The  obligation  to  in- 
feil  was  ''  to  duly  and  validly  infeft  and  sease  the  said  William  Brock  and  his 
foresaids  therintill,  and  that  by  ane  sufficient  feu-farm  charter  containing  pre- 
cept of  seisine,  with  seisine  to  follow  thereupon,  to  be  holden  of  the  said 
Robert  Hamilton,"  &c.  The  clause  as  to  the  entry  of  vassals  was  thus  ex- 
pressed : — ''  Fai*ther,  the  said  Robert  Hamilton  binds  and  obliges  him  and  his 
foresaids,  to  enter,  admitt,  and  receive  the  airs  and  successors  of  the  said 
William  Brock  and  his  foresaids,  immediate  tenants  and  vassals  in  and  to  the 
foresaid  twenty  ^ve  shilling  land,  with  the  teinds  and  pertinents,  for  payment 
to  be  made  by  them  of  the  sums  of  money  aftermentioned,  vie.,  by  ilk  air  at 
his  entry,  the  sum  of  five  merks  money ;  and  by  ilk  assigney  to  whom  the 
said  lands,  with  the  teinds  and  pertinents,  shall  happen  to  be  disponed  in 
haill  or  in  part,  ten  merks  money.'' 

The  lands  of  Wester  Kilbowie,  of  which  the  second  parcel  now  in  dispute 
is  the  hal^  were  originally  feued  out  by  Hamilton  of  Barnes,  under  a  feu- 
contract  and  relative  charter,  both  dated  11th  August  1659  ;  by  the  first  of 
which  deeds  Hamilton  conveys  to  Moreesoune,  the  vassal,  ''  his  aires  and 
assigneyis  quhatsomever,  all  and  heall,"  &c.,  and  binds  himself  ''  to  enter, 
admit,  and  receave  ye  aire  or  aires  of  the  s^  Robert  Moreesoune,  or  his  fore- 
saids, heretable  vassals  and  tenantes  in  and  to  the  foimamed  landis,  with  the 
personag  teinds  y'of  therein  includit,  and  beall  pertinents  of  the  samyne  re- 
spective above  wryttine,  extending,  lyand  and  occupyed  as  said  is  (exceptand 
and  rescrvand  as  is  above  excepted  and  reservat),  for  payment  of  the  soume 
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of  three  pund  fjve  shilling  money  foirs*,  to  be  payed  be  ilk  aire  or  aires  in  Jiriy  16. 1853. 
the  first  yeire  of  y''.  entrie  y'to,  without  any  &rder  compositione  or  satisfac-      '-v^ 
tione  y^for  in  any  sort ;  and  that  be  precept  of  clare  constat,  or  utherways,  Hamilton  v, 
in  the  best  manner  and  forme  that  for  the  time  may  or  can  be  devysed ;  and    ^*^' 
sicklyke  the  said  Robert  Hamiltoune,  be  y®  tennor  hereof,  binds  and  obligies 
him  and  his  foirsaidis  to  enter,  admit,  and  receave  the  assigneyis,  ane  or  mae, 
of  the  said  Robert  Moreesoune,  or  his  foirsaidis,  heritabill  vassals  and  feu 
ferme  tennentis,  in  and  to  the  heall  foirnamed  landis,  teinds  and  uthers,  with 
their  pertinents  respective  above  wryttane,  or  anie  part  y'of,  for  payment  of 
the  soume  of  sex  pundis  ten  shillings  money  foirs<i,  to  be  payed  by  ilk  assic^ney 
in  the  first  yeire  of  their  entrie  y^'to,  without  any  farder  compositione  or  satis- 
factione  to  be  given  therefor  in  any  sorte,  and  either  be  chartours  of  confir- 
matioune,  or  utherways,  as  cane  be  best  devysed.'' 

The  original  feu  charter  of  the  lands  of  Milton  of  Duntocher,  and  Poffle 
of  Miln  crofls  was  not  forthcoming  in  this  process,  but  it  was  admitted  by  the 
parties  that  it  was  dated  about  the  same  period  as  those  of  the  other  two 
parcels,  and  that  in  its  absence  its  terms  must  be  presumed  to  have  been  con- 
formable to  the  recent  charters  by  progress  transmitting  the  feu.  Two  of 
these  were  produced  in  process,  and  by  the  oldest  of  them  it  was  declared, 
that  the  said  lands  *^  are  holden  of  me,  as  immediate  lawful  superior  of  the 
same,  in  feu  farm,  fee  and  heritage,  paying  yearly  therefore,  the  said  Isobel 
SpreuU,  her  heirs,  assignees,  and  successors  to  me,  the  said  John  Hamilton, 
my  heirs  or  assignees,  the  sum  of  three  pounds  Scots  of  yearly  feu-duty  at 
Martinmas,  and  the  double  of  the  said  feu-duty,  the  first  year  of  the  entry  of 
each  heir,  and  the  sum  of  twelve  pounds  Scots  the  first  year  of  the  entry  of 
the  assignees  of  the  said  Isobel  Spreull,  or  her  foresaids,  to  the  haill  lands  and 
teinds  before  mentioned."  There  was  indorsed  upon  a  charter  in  these  last 
mentioned  lands,  granted  in  1813,  in  favour  of  a  singular  successor,  a  receipt 
for  £12  Scots  of  entry-money  as  paid  by  the  vassal. 

The  pursuer  maintained  that,  as  the  defender  was  admittedly  a  singular 
successor,  he  was  bound  to  pay  a  year's  rent  on  his  entry  as  vassal  in  each 
of  these  three  parcels  of  land,  and  that  according  to  the  legal  construction 
and  interpretation  of  the  deeds  in  question,  the  term  ^*  assignees''  therein 
employed,  referred  solely  to  assignees  to  the  open  precepts  before  infeftment, 
and  could  not  apply  at  all  to  the  case  of  the  defender,  who  took  the  right  of 
a  singular  title,  after  it  had  been  feudalized  in  the  person  of  the  original 
vsissals,  or  of  those  deriving  their  right  immediately  from  them.  The  defender, 
on  the  other  hand,  maintained,  that  as  the  original  feus  were  granted  in 
favour  of  the  vassals  and  their  heirs  and  assignees,  and,  as  by  the  terms  of  the 
feu-contract,  the  entry  of  each  assignee  was  taxed  at  a  certain  sum,  the  de- 
fender was,  as  being  an  assignee  in  the  sense  of  the  feu-rights,  entitled  to  an 
entry  as  such. 

The  Lord  Ordinary  (Wood)  "  Finds  that  the  entry  of  singular  successors 
in  the  lands  of  Easter  Kilbowie,  and  in  the  lands  of  Milton  of  Duntocher, 
and  Poffle  called  the  Miln  crofi,  is  not  taxed  :  Finds  that  the  entry  of  singular 
successors  in  the  half  of  the  32s.  6d.  land  of  the  lands  of  Wester  Kilbowie  is 
taxed,"  &o. 

Both  parties  having  reclaimed, — 
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July  16. 1853.      O.  O.  BeU^  and  Dean  ofFacuUy^  were  for  defender. 

""""^  BcaUiey  and  H,  Bobertaon^  for  pursuer. 

HamiltoQ  v.        'Yht  arguments  of  the  cases  referred  to  in  support  thereof,  will  all  be  foond 
noticed  in  the  opinions  of  the  Judges. 

The  Lord  Pbesident  and  Lord  Fcjllebton  were  of  opinion  that  the  inter- 
locutor should  be  adhered  to  as  to  the  entry  to  the  lands  of  Easter  Kilbowie 
and  Milton,  and  Poffle  of  Miln  croft ;  but  should  be  altered  as  to  the  entry  to 
the  lands  of  Wester  Kilbowie.     On  the  other  hand — 

Lords  Cunucghame  and  Ivort  were  for  adhering  as  to  the  lands  of  Wester 
Kilbowie ;  and  altering  as  to  the  entry  to  the  other  parcels,  which  they  were 
of  opinion  was  taxed. 

The  Court,  being  thus  equally  divided,  requested  the  Judges  of  the  Second 
Division  and  [Permanent  Lords  Ordinary  to  state  in  writing  their  opinions  on 
the  two  following  questions,  viz. ;  1.  Whether  the  interlocutor  of  the  Lord 
Ordinary  ought  to  be  adhered  to  or  altered  as  to  the  entry  to  the  lands  of 
Easter  Kilbowie  and  Milton  of  Duntocher,  and  PofBe  called  Miln  croft ;  and, 
2.  Whether  it  ought  to  be  adhered  to  or  altered  as  to  the  entry  in  the  half  of 
the  32s.  6d.  land  of  Wester  Kilbowie. 

Lord  Deas.  I  am  of  opinion — 1st,  That  the  interlocutor  of  the  Lord 
Ordinary  ought  to  be  altered  as  to  the  entry  to  the  lands  of  Easter  Kilbowie 
and  Milton  of  Duntocher,  and  PofBe  called  the  Miln  crofi  ;  and  2d,  That  hia 
Lordship's  interlocutor  ought  to  be  adhered  to  as  to  the  entry  in  the  half  of 
the  32s.  6d.  land  of  the  lands  of  Wester  Kilbowie. 

All  the  authorities  agree  that  in  a  question  of  this  kind  effect  must  be 
given  to  the  intention  of  parties  if  clearly  expressed,  although  the  presumpticm 
is,  in  dubioy  against  taxation.  Accordingly  all  the  cases  seem  to  have  been 
decided  with  reference  to  the  terms  of  the  particular  titles.  In  the  cases  of 
Salmon  v.  Boyd,  25th  July  1751,  Mor.  4181 ;  and  Elchies,  voce  "Superior and 
Vassal,"  No.  13  ;  and  o{  the  Magistrates  of  Inverness  v.  Duffj  2d  Feb.  1769, 
Mor.  15,059 ;  and  in  the  unreported  cases  of  Sir  WUUam  Hamilton  v.  Earl  of 
Lauderdale  in  1788  ;  and  of  the  Duke  of  Queensberry  v.  Smithy  15th  Feb.  1792, 
the  words,  ^^prout  usua  est  feodJifirmm^  or  "  as  use  is  of  feu-farm,"  attached  to 
the  reddendo  clause,  which  stipulated  double  feu-duty  for  the  entry  of  heirs 
and  assignees,  may  of  themselves  have,  reasonably,  been  deemed  sufficient  to 
limit  the  term  assignees  to  assignees  before  infeftment.  In  the  leading  case 
of  Salmony  the  report  shews  that  the  argument  upon  these  words  was  pro- 
minently stated.  The  unreported  case  of  Mercer  v.  Grcmtj  13th  June  and 
18th  Nov.  1790, — (See  opinions  of  Judges  given  in  Baron  Hume's  Session 
papers)— in  which  the  Court  were  much  divided  in  opinion,  is  admitted 
to  have  been  compromised.  In  the  case  of  Brisbane  v.  SempiUy  6th  June 
1794,  Mor.  15,061 ;  the  scoring  of  the  blanks  and  the  terms  of  the  testing 
clause  left  no  room  for  holding  that  pai*ties  intended  the  entry  to  be  taxed. 
In  the  case  of  Thomson^  22d  May  1810;  the  words  fixing  the  sum 
to  be  paid  were  applicable  only  to  the  entry  of  heirs ;  and  the  interlocutor 
of  Lord  Newton,  adhered  to  by  the  Court,  expressly  bore,  "  That  it  does  not 
appear  to  have  been  in  the  contemplation  of  parties  to  limit  the  composition 
due  on  the  entry  of  singular  successors  in  any  shape."     In  the  case  of 
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M^LackUm  y.  TaiU  14lh  May  1823,  the  cbarter  taxed  only  the  entry  of  <<  heirs  July  16.  1858, 
and  successors,"  which  words  might  fairly  be  held  to  be  used  synonymously ;  ^"^^^^ 
but  it  does  not  follow  that  the  same  judgment  would  have  been  given  on  the^^^^^^"  ^* 
terms  of  the  disposition,  had  that  deed  not  been  superseded  by  the  charter. 
On  the  other  hand,  in  the  unreported  case  of  Ogilvy  v.  Kmcairdy  13th  Jan- 
uary 1780,  where  the  charter  bound  the  superior  to  receive  heirs  and  assig- 
nees of  the  grantee  on  payment  of  doable  feu-duty,  the  entry  of  singular  suc- 
cessors was  held  to  be  taxed.  The  words  of  the  disposition  which  preceded 
this  charter,  (supposing  these  to  have  weighed  with  the  Court,)  were  nearly 
identical  with  the  words  which  occur  here  in  the  feu-contract  of  Wester  Kil- 
bowie.  The  case  of  Ogilvy  is  thus,  in  any  view  of  it,  a  precedent  for  holding 
the  entry  to  Wester  Kilbowie  to  be  taxed.  But  the  intention  of  the  superior 
to  tax  the  entry  of  singular  successors  appears  to  me  to  be  equally  clearly 
expressed  in  reference  to  Easter  Kilbowie,  as  to  which  he  stipulates  that  there 
shall  be  paid  by  "  ilk  heir,"  at  his  entry,  ^ve  merks,  and  by  *^  ilk  assigney," 
to  whom  the  lands  may  be  disponed,  ten  merks.  As  regards  Milton  of  Dun- 
tocher  and  Poffle,  the  original  titles  of  which  have  not  been  recovered, — but 
in  which  a  singular  successor  was  entered  in  1813,  on  the  footing  of  the  entry 
being  taxed, — neither  party  has  contended  for  any  distinction  between  these 
lands  and  the  lands  of  Easter  Kilbowie.  In  all  the  three  sets  of  titles,  the 
composition  stipulated  for  assignees  is  double  that  stipulated  for  heirs — a 
difference  not  likely  to  be  made  if  the  granter  had  contemplated  only  assig- 
nees before  infeflment ; — ^and  in  all  of  them  the  reddendo  clause,  besides  re- 
ferring to  the  assignees  of  the  grantee,  refers  also  to  the  assignees  of  *^  his 
foresaidsy*'  who  could  not  well  be  the  assignees  of  an  heir  uninfeA;  at  a  period 
when  precepts  of  easine  fell  by  the  granter's  death,  as  they  did  at  the  dates  of 
the  feu-contracts,  both  of  Easter  Kilbowie  and  Wester  Kilbowie  in  1643  and 
1669.  Taking  the  whole  phraseology  used  into  view,  I  arrive  at  the  result, 
that  the  intention  to  tax  the  entry  of  singular  successors  is  sufficiently  ex- 
pressed as  regards  all  the  lands  now  in  dispute. 

Lord  Justicb-Clerk.  I  concur  with  Lord  Deas  in  the  result  stated  in 
the  outset  of  the  opinion  prepared  by  him,  viz.,  of  refusing  the  reclaiming  note 
of  Mr  Hamilton,  (now  Miss  Hamilton),  and  of  altering  the  interlocutor,  so  far 
as  complained  of  in  the  reclaiming  note  for  Mr  Dunn.  I  wish  to  state,  that 
I  am  not  disposed  to  attach  the  same  degree  of  weight  to  any  evidence  of  sup- 
posed intention.  Of  course  any  conclusion  would  be  erroneous  which  militated 
against  either  the  declared  or  the  plain  intention  of  parties.  But  I  deal  with 
the  case  as  matter  of  mutual  contract,  and  of  a  contract  of  a  very  onerous 
character.  The  contract  in  each  case  is  for  an  heritable  right  and  interest 
bought  and  sold,  it  must  be  presumed,  for  value  satisfactory  to  the  seller. 
The  taxation  of  the  entiy  of  assignees  is  a  most  valuable  condition  of  such 
heritable  estate.  These  clauses  occur  also, — ^not  in  the  dispositive  clause,  but 
in  the  appropriate  clause  for  taxing  the  entries  of  heirs  and  of  assignees.  In 
such  a  deed,  I  must  give  full  effect  to  the  terms  employed  in  the  manner  and 
to  the  extent  which  alone  will  satisfy  their  introduction — seeing  that  one 
party  has  a  clear  interest  in  that  principle  of  constniing  the  contract,  and  that 
a  more  narrow  and  limited  operation  of  the  terms  employed  restrains  their 
meaning  in  a  way  contrary  both  to  the  technical  and  the  fair  construction  of 
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July  16. 1858.  the  terms  in  an  onerous  deed,  apart  from  presumptions.     The  plea  of  the  supe^ 
^«-v*^      rior  is  founded  on  presumed  intention,  with  a  view  to  limit  the  operation  of 

Ilamiltoa  v,  terms  employed  in  feu-rights,  which  otherwise  would  clearly  lead  to  the  re- 
suit  contended  for  by  the  vassal.  Now,  the  clauses  in  question  being  an  im- 
portant part  of  onerous  contracts,  it  lay  with  the  superior  to  exclude  the  ligfat 
which  the  general  words  would  otherwise  give.  And  that  not  being  done,  I 
hold  that  it  was  part  of  the  contract  in  each  case  to  tax  the  entry  of  assignees. 
The  ordinary  rule  as  to  assignees  before  infeftment,  which  I  admit  to  the  fhU 
extent  in  the  case  to  which  it  properly  applies,  called  the  more  on  the  supe- 
rior to  take  care  that  the  clause  as  to  the  taxation  of  the  entry  of  assignees 
was  worded  in  conformity  with  that  special  rule,  if  such  was  the  contract  of 
parties.  While  on  the  other  hand  the  terms  of  the  clauses  appear  inexplicable 
on  such  a  supposition.  Accordingly,  the  superior  contends  that  their  appli- 
cation must  be  restrained,  or  at  least  defined  by  the  presumptions  on  which  he 
relies.  I  cannot  adopt  any  such  principle  of  construction.  I  very  much 
doubt  whether  the  terms  of  the  feu-rights  in  other  cases  have  not  been  made 
to  bend  too  much  to  the  presumptions  of  intention  drawn  from  certain  rules 
— ^the  application  of  which  ought  to  be  limited  to  the  case  which  they  assume 
as  the  proper  state  of  the  facts — assignees  before  infeftment.  I  am  desirous 
to  make  an  addition  to  the  above  opinion.  To  the  exposition  of  the  law  con- 
tained in  the  opinion  of  Lord  Curriehill  I  subscribe  without  much  qualifica- 
tion—except as  to  the  proposition  which  he  thinks  deducible  from  the  autho- 
rities, viz.,  that  term  assignees  (if  I  collect  the  result  correctly  of  his  opinion), 
andd  noty  at  the  date  of  these  feu-rights,  legally,  in  any  clause  of  a  feu-right, 
mean  or  include  any  other  assignees  than  assignees  before  infeftment.  Up  to 
that  point  I  concur  cordially  in  the  exposition  of  the  former  state  of  the  law, 
and  should  regret  if  it  were  thought  that  I  intended  to  express  any  doubt  on 
the  matters  therein  set  forth.  But  the  fact  that  the  law  so  stood,  makes  any 
condition  or  arrangement  in  a  feu-right  for  the  taxation  of  the  entry  of  assig- 
nees only  the  more  important.  ^Vhen  the  superior  consented  to  receive 
them,  he  was  in  use,  by  the  practice  of  the  country,  to  demand  certain  com- 
positions— ^which  were  generally  of  certain  fixed  sums,  and  which,  in  the  ordi- 
nary case,  he  was  glad  to  get  in  the  17  th  century — although  sometimes  the 
superior  still  stood  on  his  strict  right.  When,  then,  a  feu-right  was  granted 
with  the  appropriate  clause  for  taxing  the  entries  of  assignees  in  an  onerous 
contract  of  this  description,  I  must  hold  that  this  very  subject  had  become  tlie 
matter  of  adjustment  and  bargain  between  the  parties,  just  because  the  law 
excluded  assignees  except  with  the  superior's  consent.  And  when  the  clause 
taxing  entries  fixed  a  certain  definite  sum  for  the  entry  of  assignees,  that 
clause  becomes,  in  my  opinion,  the  more  important  and  significant,  precisely 
because  without  such  adjustment  by  consent  and  bargain  the  assignee  could 
not  have  obtained  his  entry.  The  more  the  state  of  the  law  is  considered,  tlie 
more  important  and  significant  becomes  the  clause,  taxing  generally  and 
plainly  during  the  currency  of  the  feu-right  as  a  permanent  arrangement,  the 
entry  of  heirs  and  assignees.  This  is  the  result  I  deduce  from  the  general 
state  of  the  law,  as  explained  by  Lord  Curriehill ;  and  I  am  desirous  to  mi  ke 
this  explanation,  which  ought  to  have  entered  my  former  opinion,  that  it  may 
not  be  thought  that  I  had  overlooked  such  important  point*.     Of  course  the 
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clause,  to  receive  effect,  must  unequivocally  apply  to  the  entry  of  aBsignees,  juiy  is.  1868. 
ehe  ihere  is  no  ground  for  the  conclusion  that  the  entry  of  assignees  was  sub*  Vy^*^ 
ject  of  contract  and  adjustment.  Thus,  in  the  case  of  Thomson^  22d  May  Hamilton  v. 
1810,  the  clause  was  simply  that  the  suijerior  bound  himself  to  receive  °°* 
the  heirs  and  mcceasors  of  the  said  Bobert  Wallace,  *^  they  paying  the  sum  of 
L.33  Scots  as  the  entry  of  each  heir,  and  that  as  the  composition  to  be  paid 
for  the  entry  of  each  vassal.''  ^*  Heirs  and  successors"  did  not,  in  any  ade* 
quate  or  satisfactory  manner,  designate  of  necessity  assignees.  And  the  pay-> 
ment  being  one  fixed  sum,  it  would  have  been  against  any  reasonable  view  of 
the  contract  of  parties  to  infer  that  assignees  were  to  be  entered  at  the  small 
sum  fixed  for  heirs.  This  really  was  the  view  taken  by  the  Court — for  in  the 
interlocutor  of  Lord  Newton  (Hay,  an  excellent  feudalist),  he  put  his  judg- 
ment (adhered  to  simpliciter)  most  significantly  on  this  ground — "  Finds  that 
the  words  founded  on  in  the  original  feu-right  are  not  sufficient  to  limit  the 
superior's  right,  on  the  entry  of  singular  successors,  to  a  composition  of  L.53 
Scots  ;  and  that  it  does  not  appear  to  have  been  in  the  contemplation  of  par« 
ties  to  limit  the  composition  due  on  the  entry  of  singular  successors  in  any 
shape."  It  will  be  observed  how  completely  the  view  thus  taken  of  this  case 
agrees  with  the  view  I  have  above  expressed.  The  interlocutor  is  not  rested 
on  any  general  proposition,  but  on  the  import  of  that  clause  in  regard  to  the 
actual  contract  in  that  ca£e  between  the  parties.  So  also  in  M^Lachlan  v. 
Taity  14th  May  1823,  the  disposition  clause  in  the  feu-right  bore,  "  doub' 
ling  the  feu-duty  the  first  year  of  the  entry  of  each  heir  and  successor."  There 
was  an  alteration  in  a  subsequent  clause,  which  ran,  ^^  the  entry  of  each  heir 
or  singular  successor.  But  the  charter  granted  in  implement  (as  it  was  stated) 
of  this  deed,  which  contained  no  warrant  for  any  infeftment  in  any  way,  bore 
simply  and  absolutely — ^^  duplicando  dictam  feodifirmam  primo  anno  introitus 
cujuslibet  ha&redis  vel  successoris,  &c.,  ut  usus  est  feodifirmee."  It  was  held  that 
the  disposition  could  not  be  referred  to.  Hence  the  view  to  be  taken  of  such 
a  case  was  the  same  which  rogulated  Thomson.  But  these  cases,  I  hold, 
strengthen  the  view  I  have  taken  of  the  present. 

Lord  Cowan.  At  the  time  when  the  contracts  in  question  were  granted, 
there  was  no  obligation  by  law  on  superiors  to  receive  stranger-disponees  by 
resignation  on  procuratory  or  by  confirmation ;  and  it  was  not  till  the  Act  of 
Geo.  II.  that  their  situation  in  this  respect  was  altered.  Indirectly,  how- 
ever, such  parties  could  compel  superiors  to  receive  them  on  payment  of  a 
year's  rent  by  leading  apprising  as  creditors  in  terms  of  the  Act  1469,  c.  36  ; 
and  more  recently,  when  adjudication  came  to  supersede  apprising,  it  became 
common  to  adjudge  the  lands  directly,  for  implement  of  the  obligation  to 
infeft,  and  thus  to  obtain  an  entry  in  the  same  manner  as  creditors.  This 
is  explained  by  Erskine,  b.  II.,  t.  7,  s.  6 ;  and  b.  II.,  t.  12,  s.  52,  and  by 
Boss  in  his  Lectures,  v.  2,  p.  269.  Still,  as  set  forth  in  the  Act  Geo.  IL, 
these  methods  of  procuring  entry  by  purchasers  and  singular  successors  were 
'^ tedious  and  expensive"  in  all  cases  where  the  superior  was  unwilling  to  ac* 
cept  resignation.  That  the  superior  did  in  fact  consent  in  most  cases  to  grant  a 
charter  is  undoubted  ;  and  that  the  power  which  purchasers  had  of  compelling 
an  entry  indirectly  as  now  explained,  led  to  consensual  arrangements  between 
superior  and  vassal,  is  equally  certain,  as  explained  by  Stair,  (b.  IL,  t.  11,8. 
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Jaly  16.  I8i»3. 22.)  The  consent  of  the  superior  to  the  alienation  of  the  lands  by  his  vassal, 
UarailtoD  i;.  ^^*ch  was  then  indispensable,  might  he  "  either  antecedent,  concomitant,  or 
Dunn.  consequent  to  the  alienation,  and  might  be  either  express  or  tacit."     Antece* 

dent  consent  fell  to  be  judged  of  in  general  from  the  terms  of  the  feu-contract 
or  charter ;  and  such  questions,  when  the  feudal  system  was  in  ita  vigour, 
were  all  the  more  material,  as,  in  the  event  of  the  vassal  having  alienated 
more  than  half  of  his  feu,  he  suffered  the  loss  of  his  whole  lands  under  the 
casualty  of  recognition.     It  is  undoubted  that  in  interpreting  clauses  in  the 
feudal  grant  alleged  to  have  the  effect  of  restricting  the  rights  of  superiors, 
the  principle  of  strict  construction  is  to  be  applied.     The  antecedent  consent 
to  the  alienation  must  clearly  appear  from  the  terms  of  the  title.     But  when 
it  is  found  that  the  grammatical  reading  of  its  provisions  permits  of  no  in- 
ference as  to  the  intention  of  the  parties  being  fairly  drawn,  other  than  that 
the  vassal,  on  the  conditions  specified,  should  have  the  power  to  alienate,  then 
effect  will  be  given  to  the  contract  of  parties.     The  provisions  of  the  feu-con- 
tract, or  of  the  feu-charter  following  on  it,  form  the  lex  feudi.     The  respec- 
tive rights  and  obligations  of  superior  and  vassal  must  be  regulated  by  those 
provisions.     As  matter  of  general  observation,  it  may  farther  be  noticed,  be- 
fore adverting  more  particularly  to  the  terms  of  the  charters  for  construction, 
that  the  word  '* assignee"  which  occurs  in  both  grants,  is  the  usual  term  in 
conveyancing  designative  of  singular  successors  as  distinguished  from  heirs. 
Craig  states  this  in  very  strong  terms,  b.  iii.,  d.  iii.,  s.  3,  where  he  says  : — 
*'  Ex  usu  nostro  assignatus  seu  cessionarius  idem  sit  cum  singulari  succesaore." 
So  far  did  he  carry  tiiis  view,  that  from  the  mere  use  of  the  terms  "  heirs  and 
assignees"  in  the  dispositive  clause  of  the  charter  alone,  without  anything  else 
in  the  deed  indicative  of  intention,  Craig  held  the  superior  debarred  from  ob- 
jecting to  alienation  by  his  vassal  to  any  extent,  or  in  any  circumstances. 
And  the  remarks  of  Lord  Elchies,  voce  Superior  v.  Vassal,  No.  13,  in  report- 
ing the  case  of  Boyd,  are  also  very  valuable  in  this  respect,  coincident  as  they 
are  with  the  unhesitating  statement  of  Craig.       Nor  does  it  detract  from  the 
force  of  the  observation  that  the  Court  did  not  adopt,  in  the  cases  which  sub- 
sequently arose,  the  views  of  Craig  to  their  full  extent.     The  cases  of  Laify 
Carnegie,  1663,  D.  10,376 ;  and  of  Lockhart,  1696,  D.  6411,  merely  deter- 
mined that  the  use  of  the  words  '*  heirs  and  assignees"  in  the  dispositive 
clause  of  the  charter,  did  not  import  the  superior's  consent  to  alienation  of  the 
feu  after  infeftment,  but  only  before  infeftment  had  followed  on  the  precept. 
The  word  assignees  was  still  held  to  mean  singular  successors  ;  but  the  Court 
considered  that  a  limited  doss  oi  such  successors  alone,  viz.,  those  acquiring 
the  right  to  the  lands  while  yet  personal,  were  within  the  consent  presumed 
to  be  given  to  alienation  by  the  superior's  disposition  to  the  vassal,  "  his 
heirs  and  assignees"     The  importance  of  these  observations  lies  in  this,  that 
in  the  word  "  assignees,"  which  occurs  in  both  feus,  we  have  a  term  compre- 
hensive enough  to  embrace  singular  successors  universally,  provided  in  the 
particular  deeds  for  construction  it  is  used  so  as  to  demonstrate  that  in  no  re- 
stricted sense,  but  in  its  universal  acceptation,  it  was  meant  to  be  declaratory 
of  the  understanding  and  agreement  of  the  parties.     Accordingly  it  will  be 
seen,  that  in  certain  of  ^the  cases  afterwards  noticed,  such  general  acceptation 
was  held  to  be  alone  consistent  with  the  terms  of  the  contract  between  the 
superior  and  vassal. 
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Afi  I  concur  in  the  construction  put  by  the  Lord  Ordinary  upon  the  terms  July  16.  18&8. 
of  the  contract  1659,  it  may  be  as  well  to  consider,  in  ihe  first  place,  the  pro-  ^"^ 
vigions  of  that  deed.  The  lands  are  disponed  by  it  in  feu-farm  to  the  vassal,  Dann. 
*^his  airs  and  assignees  whatsomever  ;"  and  the  subsequent  clauses  refer  to  the 
vassal  and  Ins  foresaids.  Even  that  clause  does  so  which  contains  the  very 
specific  obligation  relative  to  the  entry  of  heirs  and  assignees*  That  obliga- 
tion was  certainly  intended  to  be  a  condition  of  the  investiture,  to  be  incorpo- 
rated in  all  its  parts  into  the  titles  to  the  feu  during  its  subsistence.  The 
first  part  of  the  obligation- is  to  enter  the  Jteirs  of  the  vassal  ''  or  his  foresaids,'' 
f. «.,  of  his  "  heirs  and  assignees,"  at  double  of  the  feu-duty  to  be  paid  by  "  ilk 
air"  in  the  first  year  of  their  entry,  and  the  deeds  to  be  granted  for  that  pur- 
pose appropriate  to  the  entry  of  heirs  are  specified.  The  second  part  relatos 
to  the  entry  of  assignees  of  the  vassal's,  and  his  foresaids,  i.e,,  of  his  heirs  and 
assignees,  at  qiuidruple  of  the  feu-duty  to  be  paid  by  "  Uk  assignee"  in  the  first 
year  of  their  entry ;  and  the  deeds  to  be  granted  by  the  superior  appropriate 
to  the  entry  of  singular  successors  are  specifically  mentioned.  The  clause  as 
a  whole  embodies  everything  that  was  requisite  to  regulate  as  between  supe- 
rior and  vassal  the  entry  of  heirs  and  singular  successors  throughout  the  con- 
tinuance of  the  feu-right.  To  hold  the  latter  part  of  it  to  apply  merely  to 
assignees  or  singular  successors  acquiring  the  subjects  before  infeftment,  and 
to  become  as  inoperative  the  moment  that  the  vassal  was  infeft,  as  if  no  such 
clause  was  in  the  contract,  is  inconsistent  with  the  plain  meaning  of  the  words  . 
employed  to  express  the  obvious  agreement  of  parties.  It  would,  moreover, 
leave  this  contract  altogether  without  example.  The  specific  payment  it  pro- 
vides for  by  each  assignee  of  double  the  entry  money  to  be  paid  by  heirs, 
occurs  in  none  of  the  previous  cases.  This  peculiarity  is  to  my  mind  con- 
clusive, that  the  class  of  parties  contemplated  are  singular  successors  univer- 
sally, and  not  the  limited  class,  or  it  may  be,  the  single  person — to  whom,  as 
assignee  of  the  right  when  personal,  the  operation  of  the  obligatory  words  must 
be  confined,  according  to  the  contention  of  the  pursuers.  The  expressions  in 
the  contract  of  1643  are  less  full  than  those  in  the  contract  of  later  date ;  but 
substantially  there  occur  in  it  the  same  decisive  indications  of  intention  to  em- 
brace within  the  operation  of  the  obligation  undertaken  by  the  superior  to  enter 
vassals,  all  assignees  or  singular  successors  during  the  subsistence  of  the  feu- 
right  The  grant  is  in  favour  of  the  vassal,  "  his  heirs  and  assignees  whatso- 
ever ;"  and  the  obligation  as  to  the  renewals  of  the  investiture  is,  that  the 
superior  shall  receive  "  the  airs  and  successors*^  of  the  vassal  "  and  his 
foresaids"  (t.  c,  of  his  heirs  and  assignees),  for  payment  of  the  sums  specified 
— ^viz.,  "  by  ilk  heir  at  his  entry"  five  merks  Scots  money,  or  L.3 :  6  : 8  Scots, 
being  a  very  limited  proportion  of  the  feu-duty,  L.81 :  13  :  4  Scots ;  and  "  by 
ilk  assignee  to  whom  the  said  lands,  &c.  shaU  happen  to  be  disponed  in  haill  or 
in  part,  ten  merks  money."  There  are  here,  1.  The  marked  change  in  the 
phraseology  in  the  introduction  to  the  taxing  clause  fi:t}m  assignees  to  succes- 
sors ;  2.  The  obligation  by  the  superior  to  receive  such  successors,  whether 
heirs  or  assignees  of  the  vassal  and  his  foresaids ;  3.  The  special  stipulation 
that  the  clause  should  be  applied  to  ilk  heir  and  Uk  assignee ;  4.  The  compo- 
sition to  be  paid  by  ilk  assignee,  fixed  at  double  the  entry-money  of  ilk  heir ; 
and,  5.  The  description  given  incidentally  of  the  assignees  intended  to  be  em- 
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July  16. 1853.  braced  by  the  clause  in  the  distinctive  words  '*  to  whom  the  lands  should  be 
-^v^^      disponedf" — ^making  the  declaration  no  other  in  substance  and  effect  than  if 

Hamilton  v.  ^^  words  had  been,  not  "  ilk  assignee,"  but  "  ilk  disponee."  On  these 
grounds,  the  two  feu-contracts,  and  the  charters  which  followed  on  them,  ap-* 
pear  to  me,  incapable,  in  somid  construction,  of  any  other  meaning  than  that 
the  entry  of  singular  successors,  as  of  heirs,  was  intended  to  be  taxed  in  per- 
petuity, and  that  such  was  the  contract  of  the  parties  to  these  feu-rights. 
None  of  the  decided  cases  at  all  resemble  the  present,  and  no  principle  has 
been  recognized  at  any  time  by  the  Court,  inconsistent  with  the  views  which 
support  the  conclusion  now  stated.  The  cases  of  Lctd^  Carnegie  and  of  Lock- 
hart,  already  noticed,  regarded  the  casualty  of  recognition,  and  were  decided 
in  the  superior's  favour,  on  the  ground  that  the  mere  occurrence  of  the  word 
{issignees  in  the  dispositive  clause  could  not  be  held  to  infer  a  general  consent 
in  perpetuo  on  his  part  to  alienations  by  the  vassal  and  his  successors.  It  was 
thought  a  reasonable  construction  of  the  term  to  hold  it  satisfied  by  confining 
its  operation  to  alienations  of  the  right  while  yet  personal.  The  construction 
thus  put  on  the  term  in  the  dispositive  clause  has  influenced  the  views  of  the 
Court  in  other  cases  where  the  same  words,  '^  heirs  and  assignees,"  or  the 
equivalent  term,  "  heirs  and  successors,"  without  ant/ farther  indiccUion  of  in- 
tention in  other  expressions,  occurred  in  the  clauses  intended  to  regulate  the 
entry  of  the  vassal's  successors.  Such  were  the  cases  of  Salmon,  1751,  D. 
4181 ;  Mag.  of  Inverness,  1769,  D.  15,059 ;  Sir  Wm.  Hamilton,  1768,  not 
reported;  Thomson,  22d  May  18l();  and  although  the  recent  case  of 
M^Lachlan,  14th  May  1823,  has  some  expressions  wliich  do  not  occur  in  the 
other  cases,  they  are  qualified  by  the  important  words  (which  occur  also  in 
the  prior  cases  of  Salmon,  Mag,  of  Inverness,  and  of  Sir  Wm,  Hamilton),  ut 
itsus  estfeodifinnce.  Those  expressions  were  justly  held  in  the  particular  case 
to  cast  the  balance  in  favour  of  the  superior.  There  are,  on  the  other  hand, 
various  cases  where  the  term  assignees  has  received  its  more  general  accepta- 
tion from  the  stipulations  and  expressions  in  the  deed  by  which  it  was  accom- 
panied. Of  this  class  is  the  instructive  case  of  Nasmyth,  1748,  D.  5723,  in 
which, — admitting  that  singular  successors  were  included  under  the  term 
assignees, — the  question  arose  whether  a  party  acquiring  the  superiority  by  a 
singular  title  was  boimd  by  the  limitation  thereby  imposed  on  his  common  law 
rights.  And  to  the  same  effect  is  Ogiloy  v.  Kincaid,  1780,  not  reported,  but 
fully  noticed  in  the  papers  referred  to  in  subsequent  cases,  especially  in  that 
of  Mercer  v.  Grant,  1790,  also  noticed  in  the  pleadings,  and  in  which  the  valu- 
able opinions  recited  in  tlie  defender's  pleadings  were  delivered.  As  so  far 
supporting  the  same  views,  the  case  of  Stewart,  3d  June  1813,  is  alsc*  deserv- 
ing of  attention.  This  review  of  the  cases  shews  satisfactorily,  that  in  every 
question  of  this  kind  the  terms  of  the  particular  feu-contract  or  charter  are  to 
be  carefully  weighed  to  get  at  the  true  intention  and  agreement  of  parties — 
regard  been  always  had  to  the  strict  principle  of  construction  to  be  applied  in 
such  cases.  It  is  after  giving  full  effect  to  that  principle,  that,  on  the  grounds 
and  for  the  reasons  stated,  I  have  arrived  at  the  opinion  that,  according  to 
the  sound  construction  of  the  feu-rights  of  1643  and  1669,  the  interlocutor  of 
the  Lord  Ordinary  ought  to  be  adhered  to  as  regards  Wester  Kilbowie,  and 
altered  as  regards  Easter  Kilbowie  and  Milton  of  Duntocher. 
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Lords  Cockburn,  Butherfurd,  and  Anderson  concurred  with  Lord  July  16. 1853. 
Cowan.  '■'v*' 

Lord  Curriehill.    In  order  to  dear  the  way  for  the  consideration  of  the^<^^^'^^<^"  ^' 
defender's  demand  for  an  entry,  as  a  singalar  successor,  without  paying  a   ^"' 
year's  rent,  invirtue  of  the  clauses  in  the  charters,  it  must  be  kept  in  view 
that  he  could  make  no  such  demand  in  virtue  either  of  the  common  law,-'-H>r 
of  statute.    According  to  the  common  law  of  Scotland,  the  defender  could 
not  have  compelled  the  superior  to  enter  him  on  any  terms  whatever ;  because 
by  the  customary  feudal  usages  of  this  country,  feus  were  inalienable  without 
the  consent  of  superiors ;  and  no  vassal  could  compel  his  superior  to  accept 
of  another  in  his  place,  otherways  than  in  virtue  of  the  statutes  by  which  the 
common  law,  in  this  respect,  was  gradually  modified,-*first  in  favour  of  ap- 
prisers  and  adjudgers,  and  ultimately  in  favour  of  purchasers*    This  was  the 
state  of  the  law  at  the  period  when  the  charters  in  question  were  granted. 
Lord  Stair,  IL  3,  5,  says,  that  fees  are  unalienable  without  the  superior's 
consent ;  and  that  ^*  there  is  no  obligement  upon  the  superior  to  receive  any 
stranger  or  singular  successor  to  be  his  vassal,  except  what  the  law  hath  in* 
troduced  with  us  by  statute  or  custom,  in  favour  of  creditors  for  obtaining  satis- 
faction of  their  debts  by  apprising  or  adjudication.^'    Sir  George  Mackenzie 
states  the  same  doctrine  in  his  Institute,  11.  7,  and  also  in  his  Observations 
on  the  statute  James  IIL,  p.  5,  c  87.    And  Erskine,  writing  after  the  change 
of  the  law  in  1748,  as  to  its  former  state,  says,  11.  7,  5,  '^  The  superior  was 
not  bound  to  receive  any  person  in  the  lands  other  than  the  heir,  to  whom  he 
himself  had  limited  the  descent  by  the  investiture,  though  the  greatest  sum 
should  have  been  ofiered  him  in  the  name  of  entry."    The  consequences  of 
this  were  often  painfully  apparent.    For  example,  even  when  a  voluntary 
disponee  of  lands,  which  were  held  of  the  Crown,  had  proceeded  so  far  to 
complete  his  title,  as  to  present  his  signature  in  Exchequer,  his  right  might 
have  been  defeated  by  the  subsequent  institution  of  legal  diligence  by  creditors 
under  the  statutes.    This  was  held  in  the  case  of  Clelland,  24th  Feb.  1685, 
Mor.  p.  15,032,  '*  in  respect  the  signature  was  on  a  voluntary  right,  and  not 
on  a  course  of  legal  diligence  by  apprising  or  adjudication ;  and  that  in  volun- 
tary rights  it  b  arbitrary  to  his  Majesty,  as  it  is  to  other  superiors,  to  receive 
or  not  receive  a  vassal."    The  principle  was  exemplified  also  very  strikingly 
in  ward  tenures,  by  recognitionsj — ^the  alienation  by  a  vassal  without  his  supe- 
rior's consent  not  only  being  ineffectual,  but,  when  it  exceeded  one  half  of  the 
subject,  being  visited  with  an  absolute  forfeiture  of  the  whole.    Moreover,  at 
that  period  a  vassal  could  not  even  alter  the  destination  of  his  own  heirs  of 
investiture  without  his  superior's  consent   Hope,  voce  Tailzie,  p.  147 ;  Stair, 
IL,  3,  43.    Nor  could  the  defender  insist  upon  an  entry  without  paying  a 
year's  rent,  in  virtue  of  any  of  the  series  of  statutes  above  referred  to,  as  it  is 
a  condition  of  all  these  statutes  that  a  composition  of  that  amount  should  be 
paid.    Thus,  (1.)  The  statute  1469,  c.  37,  requiring  superiors  to  enter  ap- 
prisers  fi^r  debt,  confers  that  privilege  only  on  apprisers,  ^^payand  to  the 
overlord  a  eeires  mail  as  the  land  is  set  for  the  time."    (2.)  The  statute 
1669,  c.  18,  anent  adjudications,  enacts  that  superiors  shall  not  be  holden  to 
grant  any  charter  for  infefting  the  adjudger,  '^  till  such  time  as  he  be  paid  and 
satisfied  of  the  yearns  rent  of  the  land  and  others  adjudged,  in  the  same  man- 
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July  16. 1853.  ner  as  in  comprising."    (8.)  The  statute  1681,  c.  17,  authorising  judicial 
'""^'^^      sales  hy  the  Court  of  Session,  only  authorises  a  warrant  '^  for  charging  the 
Hamilton  v,    gupenor  to  enter  the  purchaser,  upon  payment  of  a  year's  rent"    And  (4.) 
The  statute  20  Geo.  IL,  c.  50,  which  for  the  first  time  imposed  upon  superiors 
the  obligation  of  entering  disponees  by  voluntary  conveyance,  qualified  that 
obligation  by  requiring  the  vassal  to  tender  the  fees  and  casualties  the  supe- 
rior has  a  right  to  recewCf — the  established  meaning  of  which  is,  that  the  dis- 
ponee  must  pay  a  year's  rent    This  statutory  payment  is  not  recognised  as  a 
proper  feudal  ccuuaUyy  and  is  not,  like  the  relief  exigible  from  an  heir  of  inves- 
titure on  his  entry,  a  ddntumfmdi.    It  is  merely  the  compensation,  or  compo- 
sition as  it  is  usually  called,  which  the  Legislature  has  provided  to  superiors, 
for  depriving  them  of  their  common-law  immunity  firom  having  their  entered 
vassals  changed  without  their  consent ;  and  accordingly  they  may  still  exer- 
cise this  immunity  unless  the  singular  successor,  claiming  an  entry  under  the 
statutes,  comply  with  the  statutory  condition  of  tendering  a  year's  rent.     The 
defender,  therefore,  has  no  right,  at  all  events,  either  by  the  common  law  or 
by  statute,  to  an  entry  without  tendering  such  payment.    But  he  claims  a 
coTwmtional  freedom  from  the  statutory  obligation,  because  in  each  of  the  ori- 
ginal contracts  of  feu  there  was  an  express  condition  that  the  superior  should 
enter  all  the  assignees  of  the  vassals  on  payment  of  the  specific  sums  mentioned 
in  the  reddendos.    The  pursuer,  on  the  other  hand,  maintains  that  the  phrase 
assignees  did  not  include  singular  successors  generally,  but  only  parties,  to 
whom  vassals,  without  taking  infeflment  in  their  own  favour,  conveyed  their 
personal  rights.    The  question  at  issue,  therefore,  depends  upon  the  true  con- 
struction of  the  word  '^  assignees"  as  used  in  these  charters ;  and  it  must  be 
determined  by  ascertaining  the  meaning  of  that  expression,  as  used  in  such 
charters,  at  the  period  when  those  in  question  were  granted.     If  it  shall  ap- 
pear that  the  language,  in  which  the  parties  to  these  documents  expressed 
their  meaning,  had,  at  that  period,  a  clear  and  definite  or  technical  meaning, 
it  must  be  held  that  that  was  the  meaning  to  which  they  intended  to  give 
efiect,-*whether  or  not  such  language  may  have  come  to  be  used  in  a  differ- 
ent sense,  after  the  lapse  of  a  century  or  two,  and  after  the  rules  of  law  to 
which  the  expression  formerly  related,  have  meantime  undergone  great 
changes.    Now  the  authorities  of  the  period  when  these  charters  were 
granted,  establish  that  those,  who  were  then  denominated  ''  assignees"  in  such 
writings,  were  only  parties  to  whom  vassals,  while  their  rights  remained  un- 
feudalised  by  infeflment,  conveyed  their  personal  rights. 

To  complete  the  relation  of  superior  and  vassal,  it  was  necessary  that  the 
latter  should  be  infeft.  While  the  grantee  was  in  the  intermediate  state  of 
having  received  a  personal  grant  of  a  feu,  without  having  completed  it  by  in- 
feflment,  the  feudal  disability  to  alienate  was  held  not  to  operate  against  him, 
and  he  was  permitted  to  convey  that  personal  right  to  a  third  party.  But  in 
the  juridical  phraseology  of  Scotland,  such  a  conveyance  of  a  personal  right 
even  of  land  was  denominated  an  assignation^  and  the  grantee  was  denominated 
an  assignee.  Sir  George  Mackenzie  says,  IIL  5, — ^'  Not  only  moveable  hut 
heritable  rights  whereon  no  vnfeftment  hasfolUnvedy  and  all  incorporeal  rights  re- 
quiring no  infefhnent,  such  as  reversions,  patronages,  servitudes,  are  trans- 
mistdble  hy  assignation.    But  if  sasine  be  once  taken  on  iln  heritable  right,  it 
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cannoi  thereafter  he  transm&tBd  hy  cmgnaHon^  hut  by  dispoution."    And  he  adds,  3v\j  16. 1853. 
— '^  He  who  grants  the  assignation  is  caUed  the  cedent,  and  he  who  I'^^i^^  Hamilton  t;. 
it  is  called  the  assignee^*    Such  was  then  the  technical  meaning  of  this  phrase.  Dunn. 
And  indeed  even  till  the  present  day  a  conveyance  granted  by  a  person  un* 
infeft  continnes  to  be  called  a  disposUion  and  assignation ;  while  a  conveyance 
by  a  vassal  infeft  is  called  simply  a  disposition.    In  consequence  of  this 
power  in  the  owners  of  such  personal  rights  to  substitute  their  assignees  in 
their  place,  parties  often  regulated,  by  express  stipulation,  the  terms  on  which 
the  superiors  should  receive  the  latter  as  vassals.    If  this  were  not  done, 
superiors  might  have  been  compelled  to  enter  such  assignees  and  their  heirs 
without  receiving  any  acknowledgment  whatever, — ^because  c&  such  parties 
were  not  in  the  predicament  of  heing  heirs  of  investiture^  the  casual^  of  relief  vhxb 
not  exigible  from  theniy — ^and  the  statutory  composition  was  exigible  only  from 
the  singular  successors  of  entered  vassals.    Nor  were  such  stipulations  use- 
less and  unmeaning ;  because,  although  such  assignees  could  expede  infeft- 
ment  directly  in  their  own  favour  on  the  superiors'  open  charters  and  pre- 
cepts of  sasine,  when  these  existed,  and  were  assigned  to  them,  yet  even  tiiey 
and  their  representatives  had  frequently  occasion  to  take  entries  from  the 
superiors.    For  example,  1.  When,  as  was  not  an  uncommon  practice  in 
former  times,  the  charter  by  the  superior,  and  his  precept  of  sasine,  were 
separate  writs  firom  the  contract  of  feu,  and  were  not  delivered  along  with  it, 
the  vassal  in  such  a  case  might  have  assigned  his  personal  right  under  the 
contract  before  receiving  the  precept  of  sasine ;  and  if  he  did  so,  the  assignee 
must  have  applied  to  the  superior  to  enter  him  by  granting  the  requisite  pre- 
cept in  his  own  favour.    The  case  of  OgUvie  v.  Kineaid,  29th  January  1673, 
immediately  to  be  adverted  to,  was  an  example  of  this, — and  also  serves  to 
shew  that,  without  a  stipulation  to  the  contrary,  an  assignee  of  a  personal 
right  was  entitled  to  an  entry  gratis.    2.  It  was  also  necessary  for  such  an 
assignee  to  apply  to  the  superior,  or  his  heir,  for  an  entry,  when  a  precept, 
although  validly  granted  by  the  superior,  had  not  been  executed  until  the 
death  of  either  the  granter  or  grantee  ;  for  by  such  an  event  an  unexecuted 
precept  of  sasine  fell ;  and  this  continued  to  be  the  case  until  the  statute  of 
1698.    S.  Even  when  assignees  had  expede  infeftment  in  virtue  of  open  pre- 
cepts and  assignations  thereto,  it  was  not  unusual  for  them  to  obtain  re- 
newals of  their  investitures  in  their  own  &vour,  when  entering  into  marriage- 
contracts,  and  on  other  occasions ;  and  such  entries  were  of  coarse  in  the 
form  of  charters  of  resignation  or  confirmation.    And,  4.  At  all  events,  even 
when  such  assignees  were  duly  vested  in  the  feus  in  virtue  of  the  original 
grants,  assignations  thereto,  and  infeflments  thereon,  and  then  died,  their 
heirs  required  to  apply  to  the  superiors  for  entries ;  and'  in  such  cases  the 
character  in  which  they  entered  behoved  to  be  that  of  assignees.    It  could 
not  be  that  of  ffeirsj  for  of  course  that  expression  applied  only  to  the 
Heirs  of  investiture ;  and  neither  the  assignee,  to  whom  the  original  granter 
of  the  feu  conveyed  his  personal  right,  nor  the  heir  of  such  assignee, 
was  in  the  predicament  of  being  an    heir    of  investiture,    and    conse- 
quently it  was  in  the  character,  not  of  heirs,  but  of  assignees,  entries  behoved 
to  be  expede  in  favour  not  only  of  the  assignees  themselves,  but  also  of  their 
legal  representatives.     Even  in  modem  practice,  when  a  vassal  (July  infeft 
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•'^"^yj^®53.  conveys  the  feu  to  a  third  party  who  dies  unentered,  the  heir  of  the  latter, 
H     'ito         when  he  enters,  must  enter,  not  as  an  heir  paying  relief  duty  only,  but  as  a 
ThmxL       '    singular  successor  paying  a  composition.     And  in  like  manner  the  heir  of  eren 
an  assignee^  to  whom  a  personal  right  to  a  fen  had  been  conveyed,  but  who 
had  afterwards  ezpede  infeftment  on  that  personal  right  and  on  his  assigna- 
tion thereto,  could  be  entered  only  as  an  assignee,  on  paying  such  a  composi- 
tion as  by  the  charter  may  have  been  made  exigible  from  assignees.    Thus 
even  proper  assignees,  or  their  heirs  in  their  right,  frequently  required  entries 
from  superiors.     This  being  the  case,  parties  to  feudal  grants  often  arranged 
by  express  stipulations  the  terms  on  which  such  assignees  should  obtain  en- 
tries.    In  mimy  old  charters,  accordingly,  there  are  stipulations  that  the  as" 
signees  of  the  vassals  should  be  entered  on  paying  some  specific  sum.    And 
according  to  the  established  technical  meaning  of  that  expression  "  assignees" 
as  used  in  such  charters  in  the  middle  of  the  seventeenth  century,  it  included 
only  those  to  whom  the  personal  rights  of  vassals  were  conveyed.     This  is 
clearly  brought  out  by  the  cases,  in  which  it  was  found,  that  although  vassals 
held  their  lands  in  virtue  of  charters  containing  express  destinations  to  them- 
selves and  their  heirs  and  assignees,  yet  even  such  vassals,  after  being  infdft, 
not  only  had  no  power  of  alienation,  but  by  granting  alienations  they  in- 
curred an  entire  forfeiture  of  their  feus  by  recognition  ;  Mor.,  p.  10,375,  and 
7733.     Thus  in  the  case  of  Lady  Ccnmegg,  5th  February  1663,  reported  both 
by  Lord  Stair  and  by  Gilmour,  a  vassal  was  found  to  have  incurred  such  a  for- 
feiture by  having  granted  a  conveyance  to  even  his  own  grandson ;  and  al- 
though the  forfeiture  was  objected  to,  inter  alia,  on  the  ground  that  the  char- 
ter, by  which  he  held  the  lauds,  having  been  granted  to  him  and  his  *'  here- 
dUms  et  assignatis  quibuscunque"  it  imported  the  superior's  consent  to  his 
alienation,  yet  the  answer  was  sustained,  *'  that  this  is  adjected,  to  the  end 
that  those  may  be  assigned  before  infeftment,  but  after  infeftment  assigna- 
tion hath  no  effect,  and  this  is  the  true  intent  of  assignees"    Again,  in  the 
case  of  Lockhart,  14th  January  1696,  Mor.  p.  6411,  which  was  a  declarator 
of  recognition  in  respect  of  a  vassal  having  granted  an  alienation,  one  of 
the  defences  was,  that  the  vassal's  charter  was  granted  in  favour  of  him, 
<^  his  heirs,  and  assignees  ;  "  but  to  that  defonce  the  answer  was  held  good, 
that  '^  a  charter  of  ward  lands  heredibus  et  assignatis,  is  only  a  consent  to 
their  assigning  before  infeftment,  but  not  thereafter J^    The  term  assignees,  as 
used  in  such  charters,  had  the  same  meaning  in  questions  as  to  the  entries 
with  the  superior.     Lord  Stair,  in  the  passage  already  quoted,  II.  3,  5,  adds, 
that  *Hhe  disposition,  procuratory,  or  precept  of  sasine,  before  infeflmenty  are 
assignable ;  and  the  superior  may  be  compelled  to  receive  assignees,  if  the 
disposition  be  in  favour  of  assignees.     But  infeftment  being  once  taken,  he  is  not 
obliged  to  receive  any  assignee  or  singular  successors,  otherwise  than  in  obedi- 
ence of  homing  upon  apprising  or  adjudication,  getting  a  year's  rent  for  accept- 
ing a  new^vassal"    And  his  Lordship  repeats  the  same  doctrine,  II.  4,  32. 
And  accordingly,  even  in  cases  where  an  assignee  before  infeftment  was  found 
to  be  entitled  to  an  entry  without  paying  a  composition,  it  was  stated  as  un- 
doubted law  that  the  case  would  have  been  different  if  the  vassal  granting  the 
conveyance  had  been  infeft.     As  an  example  of  this,  reference  may  be  made 
to  the  reports  by  Stair  and  Gbsford  of  the  case  of  Ogilvie  v.  Kincaid,  29th 
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January  1673,  Mor.  p.  10,384.     In  that  case  there  was  a  personal  contract  Jolj  16. 1868. 
between  Einloch  and  Wadder,  '♦'hereby  the  former  engaged  to  convey  certain      ^■'V^*^ 
lands  to  the  latter,  to  be  held  fen  of  Kinloch  by  Wadder,  with  an  obligation  Hamilton  p. 
to  infefl  him,  his  heirs  and  assignees,    Wadder,  while  ^is  right  remained  on 
this  personal  contract,  conveyed  it  to  Ogilvie,  who  insisted  on  being  entered 
by  the  superior,  without  even  paying  a  composition.    The  superior  resisted 
this  demand  on  the  ground  that  the  vassal  could  not  obtrude  a  stranger  upon 
him ;  and  although  this  plea  was  not  sustained,  yet  the  ground  of  that  judg- 
ment, as  set  forth  in  Stair's  report  (and  Gosford's  report  is  to  the  same  effect) 
is,  '*  that  albeit  superiors  be  not  obliged  to  receive  the  singular  successors  of 
their  vassals  by  resignation  or  confirmation,  even  though  the  vassaVs  right  he 
expressly  granted  to  heirs  and  assignees  ;  yet  the  inserting  of  heirs  and  assig- 
nees operates  thus,  that  before  infeftment  he  taken  hy  the  first  acquirer^  he  may 
effectually  assign  his  disposition  or  precept  to  any  other,  whom  the  disponer 
must  receive."     (losford,  in  his  report,  says,  "which  is  hard," — ^a  remark 
which,  although  perhaps  not  in  unison  with  modem  notions,  serves  to  shew  in 
a  clear  light  how  different  in  that  age  was  the  position  of  an  assignee  from  that 
of  a  proper  singular  successor, — and  also  to  shew  the  propriety  of  regulating 
by  express  stipulation  the  terms  on  which  assignees  might  obtain  entry,  even 
in  cases  where  superiors  were  not  relinguishing  their  common-law  right  of  de- 
clining to  receive  proper  singular  successors  on  any  terms. 

Without  further  multiplying  contemporaneous  authorities,  those  now  quoted 
BufiSce  to  shew  the  proper  technical  meaning  of  the  term  assignees^  as  used  in 
feudal  grants  at  the  period  under  consideration.     And  that  this  was  the  case 
was  familiarly  known  to  Erskine,  although  he  wrote  after  the  year  1748.    He 
says,  U.  7,  5,  that  "  even  where  the  lands  are  made  over  in  the  superior's 
grant  to  the  vassal  and  his  assignees,  the  superior  is  obliged  to  receive  the  as- 
signee only  while  the  right  continues  personal,  t.  e.,  before  sasine  be  taken 
upon  it,  but  not  after  perfecting  it  by  infeftment;  for  the  word  assignee 
in  a  feudal  grant  ought  to  he  applied  only  to  personal  rights,*'     Professor 
BeU  states  the  doctrine  in  similar  unqualified  terms  in  his  Principles,  §  728. 
So  familiar  indeed  was  this  doctrine  in  the  practice  of  Scotland,  that  no  trace 
appears  in  the  Books  of  any  attempt  having  been  made  prior  to  the  date  of 
the  statute  20  Greo.  II.,  by  any  voluntary  disponee  of  an  infefl  vassal,  to 
force  an  entry  from  the  superior,  without  paying  a  year's  rent  as  a  composi- 
tion, although  the  feudal  investiture  had  been  granted  in  favour  of  heirs  and 
assignees^  and  the  composition  payable  on  the  ^ntry  of  assignees  was  taxed. 
All  the  cases  in  which  this  question  has  been  agitated  are  of  dates  posterior 
to  that  statute.    And  perhaps  it  is  not  wonderful  that  afler  that  statute  had 
rendered   effectual   against   superiors  alienations  made  by   their   vassals, 
whether  before  or  after  infeftment,  the  limited  meaning  of  the  term  ^'  assig- 
nees," in  the  previous  practice  of  the  country,  during  the  period  when  the 
charters  in  question  were  granted,  should  often  have  been  lost  sight  of  by 
persons  not  familiar  with  the  history  of  the  law.     But  although  this  question 
has  from  time  to  time  been  raised  since  the  year  1748 ;  yet,  when  it  has 
related  to  charters  granted  at  an  earlier  period,  this  always  (with  perhaps 
one  exception)  has  been  held  to  be  the  true  construction  of  the  term  assignees. 
In  the  case  oi  Salmon^  25th  July  1751,  Mor.  p.  4181,  a  vassal  was  found  not 
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July  16. 1858.  to  be  entitled  to  an  entry  without  paying  a  year's  rent,  although  by  the 
^^Y^*'      superior's  charter  it  was  stipulated  that  the  f^u-duty  should  be  doubled  ^'  the 

Hamilton  v,  g^st  year  of  the  entry  of  each  heir  or  aasigneey  as  use  is,  of  feu-fimoo."  It  no 
doubt  appears  from  Elchies*  report  of  that  case  (Superior  and  Vassal,  No.  1 3X 
that  he  and  others  of  the  Judges  proceeded  upon  the  ground  that  singular 
successors  in  superiority  were  not  bound  by  such  clauses,  as  being  contrary  to 
the  nature  of  feudal  rights ;  and  that  the  other  Judges  proceeded  upon  the  ground 
that  here  *'  assignee,"  could  only  mean  assignee  to  the  personal  fBu«nUract ;  and 
as  he  does  not  state  on  which  of  these  views  the  majority  proceeded,  the  de- 
cision is  of  little  value  as  an  authority,  except  as  shewing  how  familiar  to  our 
Judges,  even  in  1 751,  was  the  common  feudal-law  principle  that  sad  ncUurd  feus 
were  inalienable.  But  the  question  was  again  raised  in  1769,  in  the  case  of 
MagistraUs  of  Inverness^  Mor.  15,059,  where  a  singular  successor  demanded 
an  entry  on  payment  of  double  the  fen-duty,  in  respect  that  the  feudal  in- 
vestiture had  been  granted  in  favour  of  the  original  vassals,  and  their  heirs  and 
assignees ;  the  feu-duty  being  doubled  the  first  year  of  the  entry  of  every  heir  or 
assignee  to  the  lands^  as  use  is,  in  feu-&rm.  The  demand  was  rejected,  without 
apparently  any  difference  of  opinion ;  effect  being  given  to  the  plea,  that  '*  though 
assignees  are  singular  successors,  yet  all  singular  successors  are  not  assig- 
nees. On  the  contrary,  assignation  is  properly  applicable  to  personal^  not  to  reed 
rights.'*  In  two  cases,  viz.,  Thomsonj  22d  May  1810,  and  M^Lachlarij  14th  May 
1823,  the  question  occurred  in  reference  to  the  construction  of  obligations  by 
superiors  to  receive  the  heirs  and  successors  of  their  vassals,  on  payment  of 
duplicands  of  the  feu-duties ;  and  it  was  found  that  such  clauses  could  not  be 
construed  as  including  singular  successors.  In  the  latter  of  these  cases,  it  was 
further  stipulated  in  the  disposition,  on  which  the  charter  proceeded,  that  the 
superior  should  receive  the  vassals,  "  their  nearest  lawful  heirs-male  and  assig- 
neesj  as  immediate  vassals,  in  the  said  lands,  &c.,  by  precepts  of  clare  constatf 
clutrters  of  confirmation  and  resignation^  or  such  other  forms  as  shall  be  for  the 
time  most  agreeable  to  the  laws  and  practice  of  this  realm,  and  that  gratis  with- 
out any  manner  of  composition,"  except  a  duplicand  of  the  feu-duty.  Not- 
withstanding this  the  judgment  was  as  above  stated.  In  a  note  to  one  of  the 
editions  of  Erskine's  Institute,  (II.  7,  5,)  there  is  an  enumeration  of  various 
unreported  cases  upon  this  subject ;  but  as  there  is  no  authentic  account  of 
the  grounds  upon  which  the  Court  proceeded  in  these  cases,  the  decisions  are 
perhaps  not  to  be  relied  on  as  authorities.  It  appears,  however,  that  all  of 
these  cases  excepting  one  {Ogilvy  v.  Kincaid),  were  decided  in  favour  of  the 
superior ;  and  therefore  are  at  least  in  unison  with  the  otlier  clear  authorities. 
The  defender  founds  on  a  brief  passage  in  Craig,  stating  an  assignee  to  be  a 
singular  successor,  III.  3,  31.  But  although  that  learned  author  held  an  as- 
signee to  be  a  singular  successor,  yet,  (to  adopt  the  language  of  the  report  of  the 
case  oi  Magistraies  of  Inverness^)  he  did  not  say  that  all  singular  successors  were 
assignees ;  and  accordingly,  in  the  subsequent  authorities  above  quoted,  that 
brief  expression  of  Craig  was  held  to  be  inapplicable  to  the  question  under 
consideration.  The  defender  maintains  ^'  that  assignees  in  the  personal  right 
do  not  require  entry,  and  are  indeed  incapable  of  being  entered  with  the 
superior  according  to  the  ordinary  feudal  law ;"  and  hence  he  infei-s  that 
these  could  not  have  been  the  parties  intended  to  be  described  by  that  cxprcs- 
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sion.  If  that  remark  were  well  fonnded,  it  would  stultify  Stair,  Erskine,  Jaly  16. 1853. 
Belly  and  all  the  Judges  who  pronounced  the  series  of  decisions  already  re-  ^*^y^^ 
ferred  to,  for  all  of  these  authorities  held  that  assignees  of  personal  rights  ^^^i^^^  ^' 
were  parties  who,  (especially  as  the  law  stood  at  the  period  under  considera-  ^* 
don,)  might  require  entries  from  their  superiors.  Several  of  the  occasions, 
accordingly,  in  which,  in  practice,  such  entries  were  required,  have  formerly 
heen  alluded  to.  The  defender  also  argues  as  if  the  stipulation  in  the  charter 
of  Wester  Eilbowie,  as  to  entries  being  by  ''  charters  of  confirmation,  resig- 
nation, or  otherwise,  as  can  be  best  devised,''  were  applicable  only  to  entries 
of  proper  singular  successors.  There  was  a  similar  stipulation  in  the  case  of 
T^amaon  v.  APLcuManj  and  a  simUar  argument  founded  on  it  was  over-ruled. 
And  righUy  so,  because  even  assignees,  or  their  heirs  in  their  place,  often 
may,  and,  indeed,  sometimes  must,  avail  themselves  of  these  modes  of  entry, 
as  has  already  been  stated.  The  defender  farther  argues,  that  because  the 
compositions,  stipulated  in  the  charters  in  question,  for  the  entries  of  assig- 
nees are  somewhat  greater  than  the  relief  stipulated  for  the  entries  of  heirs, 
the  former  must  have  been  understood  to  mean  proper  singular  successors. 
That  reasoning  appears  to  me  to  be  illogical.  The  stipulations  shew  clearly 
enough  that  the  parties  denominated  ^*  assignees''  were  different  from  the 
heirs  of  investiture,  and  consequently  that  it  was  natural  and  proper  to  settle 
the  terms  on  which  they  were  to  obtain  entries.  But  these  stipulations  do 
not  warrant  an  inference  that  the  term  '*  assignees"  was  used  in  these  charters 
otherways  than  according  to  what  was  then  its  usual  technical  meaning  in 
the  practice  of  conveyancers. 

Keeping  these  things  in  view,  let  it  be  supposed  that  the  present  question 
had  occurred  recently  after  the  dates  of  these  charters ;  that,  for  example,  the 
original  vassals,  after  being  infeft,  had  disponed  the  properties  to  third  parties 
with  procuratories  of  resignation,  and  that  the  latter  had  demanded  entries 
by  charters  of  resignation,  or  that  they  had  expede  abjudications  in  imple- 
ment against  the  disponers,  and  demanded  charters  of  adjudication  from  the 
8uperior,~-on  payment  only  of  the  compositions  stipulated  to  be  paid  by  as- 
signeeSy — ^how  would  the  question  then  have  been  decided  f  How  would  Stair, 
(xosford,  and  the  Judges  who  decided  the  cases  of  Camegy^  and  LoMartj  and 
Ogilvy  have  construed  the  word  **  assignees"  in  the  charters  in  question  t  I 
cannot  doubt  that  they  would  have  given  to  that  expression  what,  as  we  know, 
was  held  by  them,  and  by  all  the  lawyers  of  that  age,  to  be  its  clear  technical 
meaning.  And,  being  satisfied  of  this,  I  cannot  give  the  language  a  different 
meaning  now, — whether  or  not,  after  the  important  revolutions  which  have 
since  taken  place  in  the  feudal  law  of  Scotland,  such  a  phrase  in  a  modern 
contract  might  be  used  in  a  different  sense.  Nor  can  I  see  solid  ground  for 
making  a  distinction  among  the  different  subjects.  As  to  all  of  them,  the 
question  depends  on  the  construction  of  the  term  assignees  as  used  in  the 
original  charters ;  and  I  think  that,  according  to  the  true  meaning  of  these 
charters,  the  defender  does  not  fall  under  that  description. 

On  these  grounds,  I  am  of  opinion  that  the  interlocutor  under  review  ought 
to  be  adhered  to  as  to  the  entry  to  the  lands  of  Easter  Kilbowie,  and  Milton 
of  Duntocher,  and  Poffle,  called  the  Milncroft ;  and  should  be  altered  as  to 
the  entrv  in  the  half  of  the  32s.  6il.  lands  of  Ihe  lands  of  Wester  Kilbowie. 
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ITamilton  v, 
Dunn. 


July  16. 18od.  Lord  Wood  stated  that  he  was  now  of  opinion  with  Lord  Guniehill ;  with 
whom — 

Lord  Murray  also  concurred. 

On  advising  the  case  along  with  these  opinions, — 

The  Lord  President  stated  that  he  adhered  to  his  former  riews,  which 
were  similar  to  those  of  Lord  Corriehill. 

Lord  Fullerton,  however,  had  altered  his  opinion,  and  now  agreed  with 
the  majority  of  the  consulted  Judges,  with  whcan  also— 

Lord  Ivory,  adhering  to  his  former  views,  and  Lord  Bobertson  con- 
curred. 

The  Lords,  ^^  Li  conformity  with  the  opinion  of  the  majority  of  the  whole 
Court,  .  .  .  Becall  the  interlocutor  of  the  Lord  Ordinary  reclaimed 
against :  Find  that  the  entry  of  smgular  successors  in  the  whole  lands  is 
taxed  :  .  .  .  Sustain  the  defences,  dismiss  the  action,  and  decern  :  Find 
the  defender  entitled  to  expenses,"  &c. 

C.  Doufflaa,  W.S.,  Agent  fbr  Pursuer. 

TV.,  A.  G.,  ^  R.  Ellis,  W.S.|  Agents  for  Defender.    (J.  M.  M.) 
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MARTIN  V.  KELSO.* 

EnUdlr^ProhSMm.  to  aUar  guecunot^^(hutrHcHoiik^FaeMlbf'-~Hei^  — Saccea- 

nbik^The  maker  of  aa  enudl,  which  preferred  the  eldest  hehr-female  and  her  hein  to  the 
exclusion  of  heirB-portioners,  made  the  following  exeepUoa  to  the  prohibition  against 
altering  the  order  of  snocession : — ^Tbat  it  should  be  lawM  to  certain  of  the  heirs  in  pos- 
session, *'  so  often  as  their  apparent  or  presumptive  heirs  are  females,  so  fiur  to  alter  the 
destination  of  suocession  above  written  as  to  settle  the  estate  upon  a  younger  daughter  in 
preference  to  an  elder ;  and,  for  this  end,  to  grant  such  deed  as  shall  be  competent  of  the 
law,  in  the  same  manner  as  an  unlimited  proprietor  might  do.**— He/d^  1.  That,  under  this 
power,  the  estate  might  be  settled  upon  a  younger  daughter,  <md  (Kb  hon  whaUoeoer  of  her 
boc^f  to  the  exclusion  of  an  elder ;  and,  2.  That  the  power  might  be  exercised  by  the  heir 
at  any  time  that  his  heirs-presumptive  happened  to  be  females,  so  as  effectuaUy  to  convey 
the  estate,  felling  himself,  to  a  younger  heir-female,  although,  at  the  date  when  the  suc- 
cession to  the  estate  opened  by  his  death,  his  heir-apparent,  under  the  entail,  was  not  a 
female  but  a  male. 

Bj  deed  of  entail,  dated  in  1764,  Mrs  MacGill  or  Kelso,  with  consent  of 
J  1  19  1853  ^^^  B^ci'y  conveyed  the  estate  of  Dankeith,  under  the  fetters  of  a  strict  en- 
tail, to  herself  in  the  first  instance ;  whom  failing,  to  Captain  John  Kelso, 
and  to  the  heirs  whatsoever  of  his  bodj ;  whom  failing,  to  certain  nommaim 
substitutes,  and  to  the  heirs-male  of  their  bodies  respectively.  It  contained 
the  usual  declaration,  that  the  eldest  heir-female,  in  the  event  of  the  succes- 
sion devolving  upon  females,  should  succeed  without  division,  to  the  exclusion 
of  heirs-portioners.  It  contained  also  a  declaration,  that  it  should  be  com- 
petent to  the  said  Captain  John  Kelso,  and  to  the  descendants  of  his  body,  *^  so 
oflen  as  their  apparent  or  presumptive  heirs  are  females,  so  far  to  alter  the 
destination  of  succession  above  written  as  to  settle  the  estate  upon  a  younger 
daughter  in  preference  to  an  elder  daughter,  or  to  pass  by  such  daughters  alto- 
gether, and  to  settle  the  estate  upon  the  presumptive  heir-male  descended  of 
the  body  of  the  said  Captain  John  Kelso ;  and,  for  these  ends,  to  grant  such 
deed  or  deeds  as  shall  be  competent  of  the  law,  in  the  same  manner  as  an  un- 

*  See  Report  of  former  action  of  reduction,  of  date  28th  June  1853. 
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Martin  v. 
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fimited  proprietor  might  do."  The  title  was  completed  by  infeftment  in  terms  JolyJ^^SS. 
of  this  entail.  Gelonel  William  Kelso,  a  descendant  of  the  body  of  Captain  ^^^^iq  ^, 
John,  after  possessing  the  estate  for  some  time,  died  in  1844  unmarried,  hisKebo. 
heirs  being  his  four  sisters,— Mrs  Martin,  the  pursuer's  mother,  and  the  person 
entitled  as  the  eldest  sister  to  succeed  to  the  estate  failing  any  alteration  in 
the  order  of  succession ;  Margaret  Kelso ;  Mrs  Utterson ;  and  Eleanora  Kelso. 
But  Colonel  Kelso  had,  by  a  settlement  dated  4th  April  1837,  proceeding  on 
the  powers  of  alteration  contained  in  the  entail,  called  to  the  succession  his 
youngest  sister  Eleanora,  and  conveyed  the  lands  of  Dankeith,  failing  heirs  of 
hb  own  body,  to  her  and  the  heirs  whatsoever  of  her  body.  She  accordingly 
entered  into  possession  at  his  death,  and  obtained  in  absence  a  decree  of  de-  ^ 
darator,  whereby  it  was  found  that  heirs  of  Colonel  Kelso's  body  had  fiuled, 
and  that  Miss  Eleanora  Kelso  had  right  to  the  estate.  She  obtained  infeft- 
ment, and  on  14th  April  1849  granted  a  disposition  as  heir  of  entail  in  pos- 
session, whereby,  upon  a  recital  of  the  powers  conferred  by  the  entail  to  alter 
the  order  of  succession,  she  disponed  the  lands  of  Dankeith  in  favour  of  her- 
self and  the  heirs  whatsoever  of  her  body;  whom  failing,  to  her  sister,  Mrs 
Utterson,  and  the  heirs  whatsoever  of  her  body.  At  the  date  of  this  disposi- 
tion her  presumptive  heirs  were  Mrs  Martin,  the  pursuer's  mother,  Mrs  Utter- 
son, and  Margaret  Kelso.  But  shortly  afterwards  the  state  of  matters  was 
changed  by  the  death  of  Mrs  Martin  early  in  1850,  whose  eldest  son  thus 
became,  under  the  entail,  the  nearest  heir  presumptive  to  the  estate  of  Dan- 
keith. Miss  Eleanora  Kelso  then  obtained  decree  authorizing  a  disentail  of 
the  estate,  having  obtained  the  consents  of  Mrs  Utterson  and  two  of  her  sons. 

The  present  action  of  reduction  was  now  raised  by  William  Kelso  Martin, 
Mrs  Martin's  eldest  son,  of  (1,)  Colonel  Kelso's  settlement  of  1887 ;  (2,)  the 
decree  of  declarator  in  ftkvour  of  Miss  Eleanora  Kelso,  and  her  sasine ;  (3,) 
Miss  Kelso's  disposition  of  1849,  and  the  sasine  thereon ;  and  (4,)  the  decree 
of  disentail.  The  pursuer  pleaded  that  the  three  first  writs  was  reducible, 
as  at  variance  with  the  destination  in  the  entail,  in  so  &r  as  regarded  the 
destination  in  favour  of  the  heirs  whatsoever  of  the  body  of  Eleanora  Kelso ; 
that  Miss  Eleanora's  disposition  of  1849  was  reducible  on  a  similar  ground, 
in  so  far  as  it  called,  ftdling  Mrs  Utterson,  her  heirs  whatsoever ;  but  ftirther, 
that  this  disposition,  and  all  that  had  followed  thereon,  were  wholly  inept, 
as  being  in  contravention  of  ^the  prohibition  against  altering  the  order  of 
succession,  and  as  not  ftdling  within  the  scope  of  the  exception  to  that  pro- 
hibition. In  defence,  Miss  Eleanora  Kelso  maintained  the  validity  of  all  the 
deeds  sought  to  be  reduced.^ 

The  Lord  Ordinary  (Anderson)  repelled  the  reason  of  reduction,  in  so  far 
as  regarded  Colonel  Kelso's  settlement,  and  decree  of  declarator,  and  sasine 
following  thereon:  But  in  so  far  as  regarded  Miss  Kelso's  disposition  of 
1849,  sasine  thereon,  and  the  decree  of  disentail  '*  being  the  writings  called 
for  under  the  third  and  fourth  heads  of  the  summons,  Repels  the  defences, 
reduces,  &c.,  in  terms  of  the  conclusions  of  the  summons." 

Both  parties  reclaimed. 

Jftire,  and  iVisoves,  for  Miss  Kelso. 

N.  C.  CampheU^  and  H.  Ibbertson,  for  Mr  Biartin.     1.  The  power  of  alter- 
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July  19. 1858.  ing  the  order  of  sucoeasion  could  only  be  exercised  in  favour  of  a  younger 
"y^^^       heir-female  personalty^  and  could  not  include  the  heirs  of  her  body.    (2.)  In 

Kel»r  ^  determining  the  true  nature  of  the  power  intended  to  be  conferred  under  the 
clause  of  exception  to  the  prohibition  to  alter  the  succession,  regard  must  be 
had  to  the  condition  of  the  heirs  apparent,  not  at  the  date  of  the  deed  of 
alteration,  but  at  the  date  when  the  succession  opened ;  so,  as  Mrs  Martin  is 
now  dead,  while  Miss  Eleanora,  the  granter,  is  still  alive,  and  as  the  pursuer 
is  nearest  and  lawful  heir-apparent  or  presumptive  under  the  taillied  investi- 
ture, his  rights  as  substitute  heir  of  entail  cannot  be  affected  by  Mi8» 
Eleanora's  deed  of  alteration. 

Lord  Jusucb-Clbbk.    Taking  the  principles  which  guided  the  decisioor 
of  the  former  action  of  reduction  in  which  !&Oss  Kelso's  own  title  was 
challenged,  I  am  not  able  to  concur  in  the  views  expressed  b^  the  Liord 
Ordinary.     I  cannot  adopt  a  view,  which  was  thrown  out  in  the  argument, 
viz.,  that  if  among  one  family  of  heirs-female  the  preference  is  once  exercised, 
it  cannot  under  the  entail  itself  be  again  exercised  among  the  same  family 
of  heirs-female,  by  the  heir-female  who  has  been  by  deed  of  preference 
selected  out  of  her  turn.      As  Miss  Eleanora  is  a  descendfmt  of  the 
body  of  Captain  John,  as  much  as  Colonel  Kelso  was,  and  as  her  pre* 
sumptive  heirs  were  females  when  her  deed  was  executed,  I  apprehend 
she  is  as  much  entitled,  under  the  terms  of  the  deed  of  entiul,  to  exercise 
the  power  of  selection  in  her  turn  as  any  one  else.     But  then  the  pur- 
suer says  the  power  of  alteration  is  only  given  to  the   extent  of  prefer- 
ring one  female  to  another  among  the  sisters,  but  not  to  call  in  the  heirs 
of  that  female  in  preference  to  the  heirs  of  the  older  sisters ;  and  hence 
that  on  her  death  of  necessity  the  succession  under  the  deed  of  entail  must  go 
back  to  the  heirs  of  the  eldest  sister,  since,  though  she  might  be  passed  over, 
her  heirs  could  not.    This  view  of  the  clause  is,  I  think,  unsound.    For  the 
power  is  given  so  far  to  alter  the  destination  of  succession  as  to  settle  tlte  estate 
upon  a  younger  daughter  in  preference  to  an  elder.     Now  the  proper  and 
natural,  as  well  as  the  technical  meaning  of  the  expression— ^pou^  to  settle  the 
estate  on  a  younger  daughter — is  to  place  the  right  of  succession  in  her  so  as 
to  go  to  her  heirs,  just  as  if  she  had  taken  it  by  the  order  appointed  by  the 
entailer.    By  the  exercise  of  the  power  of  alteration  to  the  full  extent  to 
which  it  is  given  she  becomes  ihe  first  sister  to  take,  though  not  the  eldest  by 
birth  among  the  &unily  of  females,  and  she  tlius  takes  the  place  of  the  eldest 
heir-portioner,  and  so  she  and  her  heirs  thus  become  the  first  branch  of  the 
substitution.     If  one  may  look,  as  the  Court  thought  it  was  competent  to  do 
in  the  construction  and  operation  of  such  a  power  as  this,  to  the  objects  which 
the  entailer  had  in  view  in  bestowing  it,  it  must  strike  one  very  forcibly  that, 
when  the  presumptive  heirs  are  a  family  of  sisters,  the  reasons  for  preferring 
a  younger  to  older  sisters  may  often  arise  out  of  the  marriage  of  some  of  the 
females,  and  the  character  and  conduct  of  her  children.     A  party  may  doubt- 
less think  one  sister  likely  to  be  a  better  representative  of  a  family  than  the 
others,  and  more  likely  prudently  and  usefully  to  manage  a  landed  property. 
But  in  general  the  most  important  gi*ouuds  for  such  selection  will  arise  out  of 
the  marriiiges  made  by  some  of  the  ladies  and  the  character  of  their  issue. 
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whom  the  heir  in  poesession  maj  not  wish  to  succeed  him.  Hence,  if  we  look  Joly  l^- 1863* 
to  (he  objects  in  view  in  bestowing  such  a  power,  I  have  no  doubt  that  the 
BQccession  of  the  issue  of  the  female  preferred  is  as  much  within  the  entailer's  Kelso, 
presumed  intention  as  the  preference  of  the  female  herself.  But  apart  from 
that  view  of  the  matter,  the  very  terms  employed,  by  bestowing  a  power  to 
alter  the  destination  of  the  succession  so  far  as  to  settle  the  estate  on  a  younger 
daughter,  denote  the  settlement  to  the  full  extent  and  effect  of  making  her  a 
prior  heir  in  the  substitution,  just  as  much  as  if  she  were  in  fact  the  eldest ; 
and  so  of  course  to  bring  in  her  heirs. 

But  then  the  pursuer  further  pleads : — Granting  that  Miss  Eleanora  had 
the  power  in  question,  and  that  slie  might,  if  her  presumptive  heirs  were  fe- 
males, execute  a  deed  by  which  Mrs  Utterson  and  her  issue  shall  be  called 
before  Mrs  Martin  and  her  issue ;  yet  that  deed  cannot  be  allowed  to  take  ef- 
fect in  her  own  lifetime,  irrespective  of  the  state  and  condition  of  her  heirs  at 
her  death ;  and  that  iiatthe  time  of  her  death  the  state  of  the  succession  shall 
no  longer  be  such  as  it  was  when  she  executed  her  deed, — ^if  the  heir  to  suc- 
ceed her  then  under  the  entail  is  not  a  female,  but  a  male, — then  the  case  has 
not  occurred  in  which  her  deed  can  be  effectual ;  for  the  entail  takes  the  case 
of  the  apparent  and  presumptive  heirs  being  females,  and  though  that  might 
be  the  state  of  things  at  one  time,  and  she  might  competently  execute  a  deed 
of  selection  in  anticipation  of  that  course  of  succession  ;  yet,  if  afterwards  and 
at  her  death  a  male  is  the  heir,  the  deed  is  no  longer  applicable,  and  cannot 
then  take  effect ;  and  if  that  would  be  the  result  if  she  did  not  act  on  her  deed 
in  her  lifetime,  and  pass  infeftment  on  it,  then  she  cannot  increase  her  own 
power  and  give  greater  effect  to  her  deed,  by  taking  any  actual  state  of  things 
as  to  heirs-female  when  all  are  perhaps  young  or  mimarried,  and  assume  that 
her  heirs  will  be  females,  and  so  infeft  one  sister  in  preference  to  another, 
when  the  very  case  which  alone  gives  her  the  power  may  fail  long  before  her 
death,  and  when  her  presumptive  heirs  then  may  be  wholly  males,  and  all  her 
sisters  may  have  long  predeceased  her.  It  is  enough,  it  is  contended,  to  give 
the  power  for  the  actual  case  if  it  shall  occur.  True  the  deed  must  be  exe- 
cuted in  her  lifetime,  and  before  there  can  be  any  actual  certainty  of  her  heirs 
continuing  to  be  females.  But  then  as  a  party's  heirs  are  those  to  whom  the 
succession  would  open  at  her  death, — ^as  the  event  to  be  provided  for  is 
succession  to  herself  after  her  death, — ^if  she  has  no  heirs-female  at  her 
death,  the  case  has  not  occurred  which  alone  could  give  an  opening 
tor,  and  validity  to,  her  deed  of  preference.  Hence  the  pursuer  contends 
that  the  deed  of  the  heir  in  possession  in  such  a  case  must  remain 
until  her  death  to  take  effect,  if  her  heirs  are  females,  and  can  only 
come  into  operation  in  that  event.  That  is  a  very  fair  view  of  the  mat- 
ter ;  and  it  has  made  a  great  impression  on  my  mind,  and  if  the  Court  had  in 
the  former  action  of  reduction  adopted  the  principle  of  a  strict  construction  of 
the  power  bestowed — ^if  they  had  held  that  the  power  was  only  given  to  a 
father  to  select  among  daughters,  and  this  question  had  occurred  as  to  a 
father's  deed  when  at  his  death  his  heir  under  the  entail  was  not  a  daughter, 
but  a  male,  I  should  have  been  ready  to  hold  that  the  deed  of  preference 
rtiuld  only  take  effect  if  there  was  one  daughter  at  the  time  of  his  death.  My 
own  view  of  the  principle  of  construing  such  a  power  of  alteration  bestowed  in 
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Jaly  19.  I853.<ui  entail  by  way  of  exception  from  the  general  prohibitionB  is,  that  as  the 
^'^^       heirs  are  put  under  general  and  unlimited  prohibitions  in  the  first  instance, 

KdHu^  ^        ^^^  power  to  alter  should  be  very  strictly  construed,  and  restricted  within  the 
very  letter  of  the  terms  employed  in  the  principal  and  (^rative  part  of  tlie 
clause  of  exception.    But  that  principle  your  Lordships  did  not  adopt,  for 
Colonel  Kelso's  deed  was  sustained,  although  he  did  not  prefer  one  daughter 
to  another,  but  one  sister  to  another, — and  that  on  general  views  rested  on 
other  parts  of  the  clause,  the  soundness  of  which  I  do  not  now  dispute  as  to 
the  objects  of  the  testator.    But  if  such  views  as  to  the  objects  of  the  testator 
were  admissible  in  the  disposal  of  the  point  as  to  £^e  extent  of  the  power  be- 
stowed by  the  clause  of  exception,  muUo  nuxgis  must  the  like  considerations 
be  legitimately  brought  to  bear  as  to  the  subordinate  question,  as  to  ^  mode 
and  time  of  exercising  the  powers  bestowed,  on  which  the  objects  of  the  testa- 
tor according  to  all  reasonable  presumptions  may  very  powerfully  be  brought 
to  bear.     I  apprehend  that  the  proceedings  carried  on  under  the  power  to 
disentail  given  by  a  recent  Act  of  Parliament,  cannot  legitimately  be  used  as 
in  any  way  bearing  on  the  question  under  the  entail  as  to  the  validity  of  Miss 
Kelso's  deed.     We  must  consider  the  case  as  if  the  question  had  occurred  when 
she  passed  infeftment  on  her  deed  of  alteration,  and  so  settled  the  estate  on 
one  of  her  sisters  in  preference  to  her  elder  one.     If  that  deed  as  a  formal 
deed  of  settlement  have  been  effectual,  under  the  terms  of  the  entail  from  its 
date,  and  if  the  interests  thereby  appointed  could  be  secured  by  infeftment 
upon  it  in  Miss  Eleanora's  lifetime ;  whatever  might  be  the  eventual  state  of 
the  course  of  succession  at  her  death  by  any  intermediate  changes,  then  it  is 
clear  that  the  operation  of  the  recent  Entail  Act  cannot  bear  on  the  question 
at  all.     The  deed  might  have  been  executed  and  infeftment  passed  on  it  be- 
fore the  recent  Entail  Act.     If  the  deed  and  infeftment  would  have  been  valid 
and  unchallengeable  before  the  statute  was  passed,  so  as  to  make  a  valid  set- 
tlement of  the  estate  on  one  sister  in  preference. to  another,  then  certainly  the 
fact  that  the  statute  in  question  has  passed  cannot  affect  the  decision  of  the 
legal  point  raised  as  to  the  competency  of  the  deed  executed  by  Miss  Eleanora 
Kelso.     If  what  she  has  done  was  valid  under  the  entail,  it  cannot  surely  be- 
come  invalid,  because,  since  the  date  of  the  entail,  an  Act  of  Parliament  has 
passed  which  gave  powers  or  fiaculties  to  heirs  of  entail  which  they  did  not 
previously  possess.     The  pure  question  therefore  comes  to  be  this : — Whetlier 
Miss  Kelsons  deed  and  infeftment  are  valid  and  effectual  under  the  entail,  so 
as  to  secure  the  settlement  of  the  estate  according  to  the  destination  therein 
contained.     I  will  first  state  my  views  of  the  operation  of  the  clause  in  the 
entail.     I  proceed  on  the  principle  that  this  clause  is  to  be  liberally  construed 
as  to  the  extent  of  the  power  of  alteration  conferred.     Then  how  is  it  to  be 
exercised  ?   1.  It  is  admitted  that  it  may  be  exercised  by  the  heir  in  posses- 
sion according  to  the  state  of  the  course  of  succession  which  she  sees  before 
her.     She  cannot  be  compelled  to  sign  her  deed  in  the  act  of  expiring ;  2. 
Well  then,  she  may  execute  such  deed  when  her  heirs-presumptive  are  females. 
3.  The  clause  does  not  say  merely  that  she  may,  by  a  deed  of  nomination, 
appoint  one  heir-female  to  succeed  to  her  rather  than   another.     That  is 
not  an  imcommon  expression  when  a  power  of  alteration  is  given,  and  may 
be  so  worded  as  to  render  only  a  mortis  causa  deed  competent.     But  the 
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terms  are  very  large  and  comprehensiye.  So  often  as  the  heirs-presomptiye  jniy  19. 1869. 
are  females  it  shall  be  lawful  for  the  heir  in  possession  to  alter  the  destvna"  ""^^^ 
Hon  of  succession.  That  is  a  very  strong  expression.  Is  this  deed  not  granted  ^^rtin  v. 
in  a  case  which  falls  under  the  terms,  '^  so  often  as  the  heirs-presumptive  are 
females  ?*'  That  cannot  be  disputed.  Then  does  it  not  alter  the  destination 
of  succession?  That  cannot  be  disputed.  Why  is  it  not  to  be  effectual? 
4.  The  terms  are,  that  in  the  state  of  things  which  the  entail  supposes  may 
exist,  the  alteration  may  be  made.  Then,  where  are  the  terms  which  import 
that  the  efiect  of  such  a  deed  shall  be  suspended  until  the  granter's  death ; 
and  which  render  the  deed  granted  in  the  very  state  of  things  which  makes 
it  competent  under  the  entail,  inoperative  unless  the  granter,  which  she  can- 
not know,  is  actually  to  be  survived  by  heirs-female.  The  power  is  given 
in  express  terms,  so  often  as  the  state  of  facts  occur.  The  operation  of  the 
power,  if  exercised,  is  not  suspended  by  the  clause  until  the  granter's  death. 
(5.)  Then  what  is  the  meaning  of  a  power  to  dUer  the  destination  of  succes- 
sion. These  terms  import  a  present  change  which  shall  regulate  future  suc- 
cesfflon.  They  point  to  some  final  and  complete  change  which  it  is  declared 
the  heir  may  competently  grant,  whenever  the  presumptive  heirs  are  females. 
Then  once  made,  is  it  not  implied,  or  rather  does  it  not  necessarily  follow,  that 
what  was  done  in  the  very  state  of  facts  supposed,  shall  stand  good  and  effec- 
tual as  the  future  destination  of  the  succession  ?  (6.)  But,  further,  the  power 
is  so  &r  to  alter  the  destination  as  to  settle  the  estate  on  a  younger  daughter 
in  preference  to  an  elder.  I  think  this  term  necessarily  implies  that  the  deed 
is  to  be  effectual  at  once  as  a  settlement  of  the  estate  on  the  party  preferred. 
The  term  presumes  a  power  to  settle  the  matter  in  the  state  of  facts  which  has 
occurred ;  and  if  there  is  a  power  to  settle,  (which  is  not  a  contingent  or  con- 
ditional act,  but  a  present  act  in  itself  final),  then  that  cannot  be  dependent 
on  the  state  of  things  at  the  death  of  the  granter.  (7.)  But  this  view  of  the 
import  and  effect  of  the  term  '^  settle  the  estate,"  is  immeasurably  strengthened 
when  the  rest  of  the  clause  is  attended  to,  viz.,  That  the  estate  may  be  so 
settled  on  a  younger  daughter  m  the  way  an  unlimited  proprietor  might  do. 
There  is  no  doubt  that  an  unlimited  proprietor  might  do  what  Miss  Eleanora 
Eelfio  has  done.  But  an  unlimited  proprietor's  deeds  would  not  be  suspended 
until  his  death.  His  settlement  of  the  estate  on  one  sister  in  preference  to 
another  would  take  effect,  if  he  so  chose,  from  the  date  of  the  deed,  and  would 
not  be  dependent  on  heirs-female  surviving  him.  Now,  beyond  ihe  power 
of  controversy,  if  an  unlimited  proprietor,  whenever  his  heirs-presumptive  are 
females,  is  to  execute  a  deed  settling  the  estate,  (a  term  which  excludes  con- 
ditional efficacy),  on  a  younger  sister  in  preference  to  an  elder,  such  deed  is 
effectual  at  once  if  the  granter  chooses,  and  is  not  dependent  on  any*  after- 
state  of  facts.  Then  how  shall  so  fundamental  a  restriction,  as  that  the  deed 
is  to  be  contingent  on  the  state  of  things  at  the  granter's  death,  be  stated  con- 
sistently with  this  clause  against  the  deed  of  Miss  Eleanora  Kelso,  which 
could  not  be  stated  against  llie  deed  of  an  unlimited  proprietor  ?  The  clause 
has  not  even  indirect  words  of  qualification  leading  to  such  a  restriction. 
Hence  the  mode  and  way  of  exercising  the  power  must  be  such  as  an  un- 
limited proprietor  might  avail  himself  of.  Hence,  by  the  very  terms  of  the 
clause,  there  is  an  end  of  the  question. 
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July  19.  l^&8.     It  has  been  further  urged  that  the  deed  is  allowed  to  be  executed  in  some 
^"*^       contingent  events  and  so  that  its  legal  effect  is  to  be  determined  at  the  time 

K^^  "•  when  it  is  to  receive  effect.  But  this  argument  was,  in  the  first  part  of  it, 
an  assumption  which  the  claiise  does  not  support,  and  the  conclusion  from  it 
is  in  truth  the  whole  question  at  issue  between  the  parties.  The  deed  is  not 
allowed  to  be  executed  only  on  some  contingent  event  It  is,  on  the  contrarj, 
allowed  to  be  executed  on  the  actual  occurrence  of  the  state  of  facts  mentioned 
in  the  clause.  The  deed  is  then  competently  granted  in  precise  and  exact 
fulfilment  of  the  power  given,  and  in  the  very  predicament  in  which  it  is 
allowed  to  be  executed.  I  am  in  no  degree  moved  by  the  case  put,  that  the 
granter  being  unmarried  at  the  date  of  such  a  deed,  and  having  selected  one 
aister  in  preference  to  another,  might  then  marry  and  have  issue ;  and  the 
question  put  as  to  that  case, — ^would  the  deed  take  effect  if  she  had  not  dis- 
poned to  her  issue  ?  First,  if  the  granter  had  a  son,  then  there  is  no  power 
to  exclude  him,  and  he  would  take,  in  preference  to  all  the  other  heirs,  by 
force  of  his  place  in  the  substitution  as  a  prior  heir.  Even  if  the  granter  bad 
omitted  his  own  heirs- female,  the  ordinary  condition  si  sine  liberis  is  appli- 
cable to  such  a  deed  and  would  evacuate  it.  On  the  whole,  I  am  of  opinion 
that  the  interlocutor  must  be  altered. 

LoftD  GocKBURN.  On  the  question,  whether  Colonel  William  or  Miss 
Eleanora  Kelso  had  power  to  prefer,  not  merely  a  younger  heir-female,  but  the 
heirs  of  that  heir-female's  body,  I  agree  with  the  Lord  Ordinary.  The  con- 
struction contended  for  by  the  pursuer,  which  limits  the  power  to  the  younger 
heir-female  to  the  exclusion  of  her  heirs, -seems  to  me  to  be  irreconcileable  botii 
to  the  words  and  to  the  declared  object  of  the  deed.  When  the  heirs-presimip- 
tive  are  females,  the  entailer  allows  the  person  in  possession  "  to  alter  the 
destination  of  succession  "  not  the  mere  individual  succession  of  the  heiress  pre- 
ferred, but  the  whole  course  of  the  destination  ;  and  the  possessor  is  to  do  this 
by  settling  the  estate,  and  this  as  freely  as  it  could  be  done  by  an  unlimited 
proprietor,  I  cannot  exhaust  these  words,  or  attain  the  avowed  object  by 
merely  allowing  the  preference  to  be  given  to  the  single  selected  heir-female. 
The  deed  declares,  in  another  clause,  that  when  the  succession  devolves  on  the 
oldest  heir-female,  it  shall  descend  to  the  heirs  of  her  bo€fy.  Descent  to  the 
heirs  is  a  part  of  the  line  of  destination.  Now  when  the  heir  iu  possession  is 
allowed  to  exclude  the  eldest  heir-female,  and  to  prefer  a  younger  one,  this 
quality  of  descent  to  her  heirs  attaches  to  the  nominee.  No  other  construc- 
tion will  settle  the  estate — ^as  an  unlimited  proprietor  might — ^in  a  new  desti- 
nation. The  opposite  construction  would  disturb  the  succession  by  exposing 
it  to  the  chance  of  reverting,  after  the  expiration  of  individual  lives,  to  new 
lines  or  to  revivals  of  old  lines.  On  the  question,  whether  the  exercise  of  the 
power  can  receive  effect  prior  to  the  death  of  the  person  exercising  tt,  I  differ 
from  the  Lord  Ordinary,  who  has  decided  that  it  cannot  On  this  point 
nothing  is  necessary  but  to  read  the  clause,  the  clearness  of  which,  so  as  to 
avoid  our  own  speculations,  seems  to  me  to  supersede  all  doubt  It  confers  a 
power  on  the  heir  in  possession  to  alter  the  destination  in  a  particular  existing 
event,  and  as  often  as  this  event  shall  occur.  The  power  may  be  exercised 
*^as  often  as  the  apparent  or  presumptive  heirs  are  females  J*  Not  once  through- 
out the  endurance  of  the  entail,  but  as  ofteny  and  not  in  reference  to  any 
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fiiturt  or  con^ngeni  state  of  matters,  but  as  often  as  the  presumptive  heirs  ar6  July  19. 1853: 
(that  is,  are  cU  ike  moment,)  females,  and  this  as  freely  as  might  be  done  by      "^^--v**^ 
an   unlimited  proprietor.      Notwithstanding  these  very  plain  words,  it  is  Martin  v. 
argued  that  though  the  heir  in  possession  may  perform  the  ceremony  of  execut- 
ing a  deed  whenever  the  presumptive  heirs  are  females,  the  power  cannot  be 
exercised  effectually, — ^which  means  that  it  cannot  be  exercised  at  all ;  that  is, 
that  its  exercise  cannot  receive  effect, — until  he  be  dead.     The  ground  of  this 
view  is,  that  it  is  not  the  circumstances  existing  at  the  time  of  exercising  ike 
power  that  are  to  be  considered,  but  the  remote  and  uncertain  circumstances 
that  may  exist  at  the  period  of  the  exerciser's  death  ;  so  that  if  the  presump- 
tive heirs  tempore  mortis  happen  not  to  be  females,  their  having  been  so  when 
the  power  was  exercised  becomes  of  no  consequence.     Now  I  can  neither  re- 
concile this  to  the  words  noi*  to  the  object  of  the  deed.     The  object  was  to  get 
the  destination  settled,  and  settled  by  the  existing  heir,  as  an  unlimited  pro- 
prietor.   I  do  not  see  how  this  can  be  done  if  the  existing  heir  is  obliged  to 
live  on  uncertain  what  the  result  is  to  be,  crippled  in  all  his  views  and  plans, 
and  his  destination  liable  to  be  broken  up  at  any  moment  of  his  whole  future 
life,  by  the  accident  of  a  postponed  eldest  sister  having  a  son,  and  thereby 
making  the  presumptive  heir  cease  at  his  death  to  be  a  female.     Nor  is  this 
reconcileable  with  the  words  of  the  deed.     Accordingly,  it  is  not  either  on 
the  words  or  on  the  object  of  the  deed  that  the  pursuer  rests,  but  in  stating 
certain  results  of  the  defender's  construction,  which  he  thinks  odd,  or  incre- 
dible that  they  coidd  have  been  within  the  entailer's  contemplation.     The 
whole  of  these  supposed  results  resolve  into  this — ^that  it  would  be  strange  to 
suppose  that  the  entailer  meant  the  power  to  be  exercised,  when,  accidentaUy, 
the  presumptive  heirs  were  females,  though  this  state  of  matters  might  cease 
during  the  life  of  the  person  exercising  it.     So  far  was  this  carried,  that  the 
immediately  preceding  clause,  which  empowers  the  heir  in  possession  to  ex- 
clude an  attainted  traitor,  has  been  said  not  to  continue  effectual  if  the  attain- 
der should  be  afterwards  reversed.     So  far  from  seeing  anything  strange  in 
these  results,  it  appears  to  me  that,  with  the  entailer's  object,  they  are  exactly 
what,  had  he  foreseen  them,  he  would  have  desired.     I  can  discover  no  ground 
for  believing  that  he  meant  the  traitors,  whom  he  ejects  on  account  of  their 
incurring  attainder,  to  get  back  the  estate  by  having  the  good  luck  to  get  their 
attainder  reversed.    He  plauily  meant  the  destination  to  be  settled  at  once, 
and  not  to  be  subject  to  subsequent  accidents  throughout  the  whole  life  of  the 
person  availing  himself  of  the  power.     It  was  observed  that  there  was  at  least 
one  event,  viz.,  the  exerciser  of  the  power  having  afterwards  a  son,  who,  it 
was  said,  would  certainly  not  be  excluded  ;  and  that  one  case  of  the  kind  be- 
ing clear,  there  might  be  others.     Even  if  this  were  true,  it  would  not  follow 
that  one  exception  affected  every  exercise  of  the  power.    But  I  do  not  admit 
it  to  be  true  :  In  cases  depending  on  common  law,  the  principle  si  sine  liberis 
decesserit,  is  held  to  be  an  implied  condition.     But  there  is  nothing  to  pre- 
vent the  application  of  this  principle  firom  being  excluded  by  a  deed.     There 
is  surely  nothing  illegal  or  incompetent  in  an  entailer  allowing  an  heir  in  |[)os- 
session  to  exclude  his  own  children  from  the  succession,  and  making  the  pos- 
sible exercise  of  this  power  a  condition  of  the  entail.     I  think  this  has  been 
done  here.     The  possessor  is,  as  I  think,  allowed,  at  any  moment  at  which 
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July  19. 1853.  the  presamptive  heirs  ore  females,  to  select  one  of  these  females,  and  to  settle 
T^^^^      the  destination  on  her,  to  the  exclusion  of  the  heirs  of  the  bodies  of  the  other 

Kelso.  ^*  females,  including  the  heirs  of  the  body  of  the  very  person  exercising  the 
power.  It  may  seem  odd  in  Oolonel  Kelso,  or  in  Miss  Eleanora,  to  oust  their 
own  hypothetical  sons,  but  they,  as  other  heirs  may,  probably  thought  the 
hypothesis  rather  violent,  and  at  any  rate,  they  were  entitled  to  exclude  them 
by  this  deed. 

Lord  Murray  was  absent ;  but  it  was  stated  by  the  Lord  Justice-Clerk 
that  he  concurred  with  the  majority  of  the  Court. 

Lord  Wood,  while  he  expressed  his  concurrence  with  the  other  Judges  in 
regard  to  the  other  points,  differed  from  them  as  to  the  separate  ground  of  re« 
duction  applicable  to  Miss  Eleanora  Kelso's  deed,  and  the  sasine  thereon, 
holding,  with  the  Lord  Ordinary,  that  they  were  reducible  as  contravening  the 
entail.     He  observed  : — In  terms  of  the  destination  of  the  entail,  having  re- 
gard  to  the  clause  excluding  heirs-portioners,  which  declares  that  the  succes- 
sion shall  devolve  upon  the  eldest  heir-female  without  division,  the  pursuer 
is  the  party  expressly  called  to  the  succession  by  the  entailer  after  Miss  Kelso 
and  the  heirs  of  her  body.     Thus  apart  from  Miss  Kelso's  deed  of  alteration, 
the  pursuer's  position  in  the  destination  is  beyond  dispute,  and  he  can  only 
be  deprived  of  it,  if  the  rig^t  to  do  so  can  be  clearly  shewn  to  be  given  by  the 
power  conferred  on  Miss  Kelso  as  one  of  the  descendants  of  the  body  of  Gap- 
tain  John  Kelso.    Now,  while  it  must  be  admitted  that  her  heirs-apparent  or 
presumptive  were  females  when  Miss  Kelso  executed  the  deed  of  alteration 
in  April  1849, — what  is  pleaded  is,  that  is  this  not  sufficient  to  fix  absolutely 
its  validity  as  respects  its  operative  effect,  which,  it  was  argued,  depended, 
according  to  tiie  sound  construction  of  the  power,  upon  the  condition  of  the 
heirs  not  at  the  date  of  the  deed,  but  at  the  date  when  the  succession  opens 
under  it ;  and  then  it  was  maintained,  that  as  Mrs  Martin  is  now  dead,  while 
Miss  Eleanora  Kelso  the  grantor  is  still  aUve,  and  as  the  pursuer  is  now  the 
nearest  and  lawful  heir-apparent  or  presumptive  under  the  taillied  investi- 
ture, his  rights  as  substitute  heir  of  entail  cannot  be  affected  by  that  deed  of 
alteration.    Whether  reference  shall  be  had  to  the  condition  and  character  of 
the  heirs  at  the  date  of  the  deed  of  alteration,  or  at  the  date  of  the  succession 
opening,  in  determining  whether  the  deed  shall  have  effect  in  changing  the 
order  of  succession,  appears  to  me  to  depend  upon  the  intention  of  the  entailer, 
as  it  can  be  collected  from  the  words  of  the  empowering  clause,  construing 
them  fairly  and  reasonably,  and  with  such  light  as  may  be  derived  from  the 
rest  of  the  tailzie.    Whatever  may  be  the  form  of  the  deed  in  which  the 
power  might  competently  be  exercised,  whether  by  a  mortis  causa  deed  only, 
subject  to  recal  by  the  grantor,  or  by  a  deed  over  which  he  or  she  should  have 
no  control,  I  think  that  the  structure  of  the  clause  and  its  object  mark  that 
the  force  of  the  deed  to  be  executed  in  virtue  of  it  in  producing  an  actual 
alteration  in  the  appointed  line  of  succession,  was  contingent  upon  the  state 
of  the  heirs  when  the  succession  came  to  be  open  by  the  death  of  the  granter. 
The  power  conferred  was  not  to  affect  the  grantor's  own  rights  or  position  in 
the  entail.    It  is  only  at  his  or  her  death  that  the  deed  is  to  take  effect,  and 
I  cannot  think  that,  if  the  heir  to  succeed  in  terms  of  the  entail  was  then  a 
male^  it  can  be  held  upon  a  sound  construction  of  the  power, — ^which  b  a 
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power  to  alter  the  deatination  of  saccessioii  so  as  to  setde  the  estate  npon  a  July  19. 1858. 
younger  danghter,  and  so  on,-»— that  by  the  exercise  of  the  power,  (it  might  be  ^]p'"*^ 
many  years  before),  when  the  heirs-apparent  or  presumptive  happened  to  be  }^'^^  ^' 
females,  the  right  of  that  party  oould  be  disappointed.  This  would  be  to  alter 
the  snccesaon  when  the  heir  who  had  the  right  by  the  entail  to  succeed  was 
a  male,  by  a  deed  executed  changing  the  line  of  successi<m  among^eirs- 
2^>parent  or  presumptive,  then  females,  but  who  in  the  event  never  had  any 
right  to  succeed.  But  as  I  read  the  power,  it  is  not  one  to  enablelthat  to  be 
done,  but  to  enable  the  succession  to  be  altered,  which  would  dejheto  take  place 
under  the  destination  in  the  entail,  when  the  heirs  are  then  females,  by  pre- 
ferring one  daughter  to  another  daughter,  so  that  a  younger  daughter  diould 
succeed  instead  of  an  elder,  or  by  passing  by  the  said  daughters  altogether  in 
the  manner  provided.  It  is  said  that  the  empowering  clause  does  not  in  words 
bear  reference  to  the  condition  of  the  heirs  at  the  date  when  the  succession 
opens,  and  to  their  being  then  females,  as  the  thing  on  which  the  operation  of 
any  deed  executed  in  exercise  of  the  power  was  to  depend.  That  may  be  true. 
But  according  to  what  I  apjH'eheud  to  be  the  correct  reading  of  the  clause,  it 
will  I  think  be  found  that*  the  efficacy  of  a  deed  of  alteration  to  actually  ope^ 
rate  an  alteration  of  the  order  of  succession  cannot  in  all  cases  depend  on  the 
state  of  matters  at  its  date,  and  that  there  are  cases  in  which,  on  ihe  contrary, 
their  state  when  the  succession  opens  must  be  looked  to,  and  wiU  regulate 
whether  it  is  to  operate  or  not.  Take  for  instance  the  case  of  an  heir  executing 
a  deed  of  alteration,  when  his  heirs-apparent  or  presumptive,  not  of  his  own 
body,  are  females,  and  that  he  afterwards  marries,  and  has  a  son  by  whom  he 
is  survived,  it  is  clear  that  the  son  would  succeed.  But  this  shews  that  the 
fact  of  the  heirs  being  in  the  condition  refened  to  at  the  date  of  the  deed,  is 
not  the  test  of  its  operative  validiiy«  Accordingly  this  would  be  the  result  in 
the  case  now  before  the  Court,  were  Miss  Eelso  to  marry  and  leave  a  son 
who  survived  her.  The  deed  of  alteration  in  favour  of  Mrs  Utterson  would 
undoubtedly  have  no  efEbct  And  it  may  be  that  the  same  thing  would  follow 
if  she  had  a  daughter,  although  the  deed  she  had  executed  was  placed  beyond 
her  power  of  voluntary  recall.  I  am  not  now  inquiring  into  the  principle 
upon  which  it  may  be  contended,  that  the  son  or  daughter  would  take  the 
estate  notwithstanding  the  deed  of  alteration.  I  refer  to  such  cases  as  prov- 
ing that  the  deed  of  alteration  is  not  to  be  determined  by  the  condition  of  the 
heir  at  its  date ;  and  that  on  the  contrary  their  condition  when  the  succession 
opens  must  be  looked  to.  But  farther,  suppose  the  deed  of  alteration  to  be 
executed  by  an  heir,  who  at  the  time  has  two  or  three  daughters,  and  when 
therefore  his  or  her  heirs^presumptive  are  females,  but  that  a  son  is  after- 
wards bom,  who  is  alive  at  the  death  of  the  maker  of  the  deed  of  alteration ; 
I  hold  that  such  being  the  state  of  things  at  the  date  when  the  succession 
opened,  the  deed  could  have  no  e&ct,  although  at  the  date  of  its  execution 
the  presumptive  heirs  were  females ;  and  this  notwithstanding  that  the  clause 
provides  ^'  that  it  shall  be  lawful  to  Captain  John  Eelso,  and  the  other  de- 
scendants of  his  body,  so  often  as  their  apparent  or  presumptive  heirs  are 
females,  so  fiur  to  alter  the  destination  of  succession,"  and  so  on ;  and  on  which 
provinon  the  drf^^ders  found,  as  shewing  that  the  validity  of  the  deed,  as  of 
force  to  make  a  change  in  the  order  o(  succession  dhsokUely  depends  on  the 
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July  19. 1858.  condition  of  the  heirs  being  at  its  date  such  as  is  above  designated.     Bot  if  in 
^^^v*-^      tfiat  case  the  terms  of  the  provision  would  not  be  of  force  sufficient  to  make 
Martm  v.        the  condition  of  tLe  heirs  at  its  date  of  overruling  weight  in  the  question  of 
Kelso.  .^^  efficacy  to  the  exclusion  of  their  condition  when  the  succession  opened  being 

a  necessary  element  in  its  deciaon,  I  do  not  see  how  the  terms  of  the  clause 
can  admit  of  a  reading  by  which  it  can  be  held  that  in  a  case  like  the  present 
the  efficacy  of  the  deed  must  be  determined  by  the  condition  of  the  heir  at 
its  date,   and  that  if  only  the  heirs-apparent  or  presumptive  were  thek 
females,  it  shall  operate  as  an  alteration  of  the  order  of  succession^  whatever 
changes  had  subsequently  taken  place,  and  although,  when  the  successicm 
opened,  the  heir-apparent  was  not  a  female,  but  a  male.    If  in  the  one  case 
the  operative  effect  of  the  deed  is  to  be  regulated  by  the  condition  of  the  heir 
at  the  latter  period,  it  does  not  appear  to  me  that  it  can  be  consistently  found 
that  it  is  not  to  do  so  in  others.    There  b  no  room  for  eonduding  that  there 
was  to  be  a  different  rule  in  different  cases.    One  rule  for  all  could  alone  be 
contemplated ;  and  if  in  one  case  the  term  of  the  succession  opening  must  be 
looked  to,  this,  as  it  appears  to  me,  ought  to  have  the  greatest,  or  rather  de- 
cisive weight  in  the  solution  of  the  question,  whether  it  is  not  also  to  be 
looked  to  in  others.     But  on  the  other  hand,  if  the  plea  of  the  defenders 
is  pushed  the  length  that  in  all  cases  without  exception,  the  validity  of 
the  deed  to  give  effect  to  the  alteration  of  the  succession  it  contains 
depends  wholly  on  whether  at  its  date  the  heirs-apparent  or  presumptive 
were  females,  and  that  the  extent  and  import  was  such  that  in  that  case 
it  must  have  effect  when  the  succession  opens,  be  the  condition  of  the  heirs 
then  what  it  may,  this  would  lead  to  a  result,  which  to  my  mind  would 
be  conclusive  that  the  condition  of  the  heirs  at  the  date  of  the  succession 
opening  was  all  in  all  to  its  efficacy,  for  otherwise  then  in  all  the  cases  which 
have  been  put  the  male  heir  afterwards  born  and  surviving  would  be  excluded. 
There  is  another  exception  in  the  entail  from  the  prohibition  against  altering 
the  order  of  succession,  in  the  case  of  apparent  heirs  being  incapable  of  suc- 
ceeding in  respect  of  forfeiture  for  treason.    In  that  case  it  appears  to  me  to 
be  clear,  that  the  deed  executed  during  the  subsistence  of  the  attainder  would 
be  inoperative,  if,  when  it  came  to  be  acted  on  by  the  death  of  the  granter, 
the  incapacity  of  the  heir  passed  by  had  been  removed.    No  doubt  there  is 
some  difference  in  the  wording  of  that  provision  and  the  one  on  which  the 
present  discussion  has  arisen ;  but  I  think  that  when  its  terms  are  attended 
to,  and  also  those  in  which  they  are  both  mentioned  in  the  clause  immediately 
following  the  provision  in  question,  they  will  be  found  to  shew,  that  according 
to  the  sound  reading  of  the  latter,  no  deed  of  alteration  in  virtue  of  it  can 
have  any  effect,  if  when  the  succession  opens  the  heirs  are  not  females.    In 
the  provision  relating  to  heirs  incapacitated,  the  power  is,  '^  so  fiir  to  alter  the 
destination  or  order  of  succession  above  written  as  to  exclude  such  incapaci- 
tated person  from  the  right  of  succeeding  to  the  aforesaid  lands,"  &c    Then, 
in  the  clause  providing  for  the  exercise  of  that  power  of  alteration,  and  also 
of  the  one  in  question,  in  case  "  the  heir  in  right  of  the  estate  £ot  the  time 
shall  be  clothed  with  a  husband,' '  it  is  declared,  '<  that  notwithstanding 
thereof,  it  shall  be  competent  to  her  to  make  the  aforesaid  alteration  of  the 
course  of  succession,  excluding  the  person  or  persons  incapable,  or  heir-female 
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aforesaid,  by  herself  without  her  husband's  consent''  Thus,  both  the  powers  Jnly  19. 18r>3. 
of  altering  the  destination  of  succossion  are  here  described  as  powers,  the  '""^'"^ 
effect  of  which,  when  exercised,  is  to  be  that  o£ excluding  the  person  or  persons,  ^"J^*'*  ^* 
or  heirs'female,  thereby  displaced  from  their  position  in  the  entaiL  They  are 
alterations  of  the  order  of  succession,  excluding  the  person  incapable,  or 
heirs-female  aforesaid.  But  if  it  be  free  from  doubt,  as  I  think  it  is,  that 
by  one  power  the  person  or  persons  incapable  who  can  be  excluded  are  only 
those  who  may  be  inculpable  at  the  date  of  the  succession  opening — ^that  it  is 
to  the  condition  of  the  heir  at  that  date,  and  not  at  the  date  of  the  deed,  that 
the  operative  effect  of  the  deed  must  depend — ^it  appears  to  me,  the  same  rule 
must  have  application  in  the  other,  both  powers  being  shewn,  by  the  words 
used  in  reference  to  both,  to  be  powers  which,  in  the  contemplation  of  the 
entailer,  were  to  have  the  same  operative  effect  upon  the  course  of  succession 
appointed  by  the  entail ;  and  that  the  one  was  not  to  be  of  force  to  produce 
an  alteration  excluding  an  heir  entitled  to  succeed,  in  circumstances  in  which 
the  other  would  not  do  so.  I  have  not  overlooked  the  fact,  that  in  giving  the 
power,  in  virtue  of  which  Miss  Kelso's  deed  was  executed,  it  is  added,  that 
''  for  these  ends"  the  party  exercising  it  may  ^*  grant  such  deed  or  deeds  as 
shall  be  competent  of  the  law,  in  the  same  manner  as  an  unlimited  proprietor 
might  do,"  or  the  observations  which  were  founded  on  it.  But  I  cannot 
say  that  either  have  made  any  great  impression  on  my  mind.  I  do  not  think 
that  such  a  provision  is  of  any  material  consideration  as  aiding  the  ascertain- 
ment of  the  extent  or  nature  of  the  power  conferred.  Being  introduced  by 
the  words  *' for  these  ends,"  it,  I  apprehend,  amounts  only  to  this,  that  what- 
ever may  be  the  power  (which  must  be  altogether  independently  fixed),  then, 
in  order  to  the  carrying  into  effect  the  exercise  of  that  power  so  defined,  the 
heirs  shall  be  as  unfettered  in  relation  to  the  deeds  to  be  granted  as  if  they 
were  unlimited  proprietors.  1  am  therefore,  upon  the  whole,  of  opinion  with 
the  Lord  Ordinary,  that  Miss  Kelso's  deed  of  alteration,  and  the  sasine  fol- 
lowing thereon,  which  affects  the  lands,  and  the  decreet  of  7th  March  1850, 
ought  to  be  reduced. 

The  Court  "  Refuse  the  reclaiming  note  for  W.  Eelso  Martin,  and  to  that 
extent  adhere  to  the  interlocutor  of  the  Lord  Ordinary,  so  far  as  complained 
of  by  that  reclaiming  note,  and  of  new  repel  the  reasons  of  reduction  of  the 
deeds  called  for  under  the  first  and  second  heads  of  the  summons ;  sustain  the 
defences  so  far  as  applicable  to  these  deeds,  and  assoilzie ;  but  in  so  far  as 
the  interlocutor  is  complained  of  by  the  reclaiming  note  of  Miss  Eleanora 
Kelso,  alter  the  same ;  repel  the  reasons  of  reduction,  so  far  as  directed  against 
the  deeds  called  for  under  the  third  and  fourth  heads  of  the  summons;  sustain 
the  defences,  assoilzie,  and  decern ;  and  therefore  assoilzie  from  the  whole  con- 
clusions of  the  summons,  and  decern :  Find  no  expenses  due  to  either  party." 

Hunter,  Blair,  j*  Cowan,  W.S.,  Agents  for  Miss  Eelso. 

John  Martin,  W.S.,  Agent  for  Mr  Martin.  (J.  M.  M.) 


M*KIE  OR  MACKAY  v.  BAILLIE.  No.  265. 

PooT'law — Bdief'^Mother  and  Child, — A  woman  having  applied  for  parochial  relief  for 
her  child,  the  inspector  offered  admission  to  herself  and  child  to  the  workhouse.  This  offer 
she  refused  for  herself,  but  was  willing  to  accept  for  her  child : — Held,  that  although  the 

2b2 
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pariflh  had  failed  to  prove  that  the  woman  was  ahle  to  support  herself  and  child,  the  tender 
made  hj  the  inspector  was  a  suiBcient  tender  of  practical  relieC 

1st  Division.       Patrick  M^Kie  or  Mackaj,  a  boj  of  eight  years  of  age,  presented  a  petition 
July  20. 1868.  withi  the  concnrrence  of  his  mother,  to  the  Sheriff  of  Lanarkshire,  praying  for  an 
^'"^'^^       order  on  the  inspector  of  poor  for  the  parish  of  Old  Monkland  for  parochial  relief. 
^*^®  ^'  Answers  were  lodged  for  the  inspector,  stating  that  the  mother  was  able 

to  support  her  son,  but  that  in  order  to  test  whether  she  was  the  necessitous 
individual  she  represented  herself  to  be,  he  had  given  her  an  order  of  admis- 
sion both  for  herself  and  child  into  the  workhouse — ^that  she  was  willing  to 
accept  it  for  her  child,  but  refused  it  for  herself — that  the  instructions  of  the 
board  of  supervision  are  to  keep  parents  and  children  together — ^and  there- 
fore  the  present  claim  should  be  dismissed. 

The  Sheriff  found  for  the  petitioners,  and  ordained  the  defender  to  receive 
the  infant  petitioner  into  the  workhouse  vrithout  his  mother. 

The  defender  advocated,  and  the  Lord  Ordinary,  (Anderson),  after  proof 
as  to  the  facts,  ^'  Finds,  1st.   That  Mary  M^Eie  or  Mackay  the  mother  of 
Patrick  M^Kie  or  Mackay  was  at  the  date  of  application  for  parochial  reliefi 
an  able-bodied  woman,  and  able  to  support  both  herself  and  her  son.   2d.  That 
on  an  application  being  made  to  the  parochial  board  of  the  parish  of  Old 
Monkland  for  relief  to  the  said  Patrick  M'Eie  or  Mackay,  an  offer  was  made 
by  the  parochial  board  to  receive  into  the  poor-house  both  the  mother  and  the 
son,  and  that  this  offer  was  refused :  Finds  in  law  that  no  claim  for  parochial 
relief  can  be  maintained  either  at  the  instance  of  the  said  Patrick  M^Eie  or 
Mackay  in  his  own  right  or  of  his  mother  on  his  behalf."    Therefore  assoilzies 
the  defender,  "  but  having  reference  to  the  position  of  the  parties,  finds  no 
expenses  due.''     In  a  note  his  Lordship  stated,  that  ^^  the  question  must  be 
determined  with  reference  to  the  ability  of  Mary  M'Eie  to  work,  and  not 
merely  to  ber  mode  of  occupation  or  employment.     .     .     .     The  only  ail- 
ment from  which  she  suffered  was  a  swelling  in  her  neck ;  and  although  two 
of  the  medical  men  are  of  opinion  that  it  might  interfere  with  severe  toil  or 
extraordinary  exertion,  they  do  not  think  that  it  would  be  affected  by  oidi* 
nary  work,  or  prevent  her  from  earning  a  livelihood  for  herself  and  her  son  in 
many  of  the  lighter  occupations  in  which  females  are  employed.     .     .     . 
Now,  what  she  desires  to  do  is,  either  to  have  the  child  sent  to  the  poor-house, 
whereby  she  will  be  enabled  to  spend  a  larger  amount  of  her  earnings  on  her- 
self, or  otherwise  to  receive  a  certam  amount  of  out  door  work  for  him  at  home, 
and  in  either  case  to  save  herself  from  the  necessity  of  more  persevering  indus- 
try or  of  increased  personal  exertion.    The  Lord  Ordinary  cannot  but  feel 
that  the  present  attempt,  if  successful,  might  lead  to  very  unfortunate  results 
in  the  administration  of  the  poor-law.    For  it  might  lead  to  this,  that  imme- 
diately on  a  father's  death  the  widow  would  be  entitled  at  once  to  throw  the 
whole  children  on  the  parish,  whether  able  to  support  them  or  not." 
The  respondent  reclaimed. 

Macfarlane^  was  for  the  reclaimer. 
N.  C.  Campbell,  for  the  respondent. 

The  Lord  Pbesident.  There  is  a  presumption  juris  et  de  jure  that  an 
able-bodied  father  is  capable  of  supporting  himself  and  children.  The  law 
does  not  hold  the  same  thing  in  regard  to  the  mother.     It  depends  on  circum- 
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stances  whether  she  is  capable  of  supporting  herself  and  children.     The  onus  July  20. 1S53. 
of  proving  her  capable  lies  upon  the  parish :  and  I  am  not  altogether  satis-      ^""^r*^ 
fied  that  in  this  case  they  have  succeeded  in  establishing  it.    At  same  time^'^i®  ^« 
the  refiisal  by  the  mother  here  of  the  relief  tendered  her,  makes  it  doubtful 
whether  I  have  come  to  a  right  conclusion  in  the  import  of  the  evidence.    My 
feeling  is  that  the  parish  have  failed  to  establish  that  the  mother  is  able  to 
support  her  child :  but  that  they  have  made  an  adequate  tender  of  relie£ 

Lord  Fullertom.  I  have  great  doubts  of  the  soundness  of  the  view  now 
taken  of  this  case.  I  do  not  see  why  a  mother  should  not  be  entitled  to  send 
her  child  to  the  workhouse  and  keep  herself  out  of  it.  It  comes  to  be  a  ques- 
tion whether  or  not  these  parties  have  made  a  proper  offer  of  relief.  I  have 
great  doubts  about  that.  The  mother  although  not  able  to  support  her  child, 
may  be  able  to  support  herself^  and  this  appears  to  me  to  be  the  soimd  view  of 
the  case. 

Lord  Ivort.  I  cannot  say  that  I  have  formed  an  opinion  altogether  satis- 
factory to  my  mind :  and  had  the  question  been  open,  I  should  have  been 
very  much  inclined  to  take  the  natural  view  expressed  by  Lord  Fullerton. 
But  it  is  impossible  to  shut  ones  eyes  to  what  has  already  been  decided.  It 
goes  to  this,  that  if  the  mother  is  able  to  support  herself  but  not  her  children, 
a  distinction  has  been  drawn  between  her  and  an  able-bodied  father,  to  the 
effect  that  the  ability  of  the  father  to  support  himself^  although  attended  with 
the  admission  that  he  is  unable  to  support  the  children,  makes  it  necessary 
to  exclude  relief  even  from  the  children,  but  that  principle  has  not  been  ex- 
tended to  a  mother.  The  children  are  not  excluded  from  relief^  but  the 
mother  and  children  are  admitted  to  the  poor-house  together.  Looking  to  this 
legal  view  of  it,  I  do  not  feel  myself  able  to  say  that  this  was  not  a  sufficient 
offer.     I  am  not  able  to  differ,  but  I  would  like  to  do  so. 

Lord  Robertson.  I  come  to  the  same  practical  result.  After  the  case  of 
WcUsofiy  26th  Feb.  1853,  I  think  the  party  was  dejure  relieved  by  this  offer. 

The  Court:  Find  ^^  that  the  tender  made  by  the  luspector  and  now  adhered 
to,  of  receiving  both  the  mother  and  child  into  the  work-house  is  a  sufSicient 
tender  of  practical  relief.  .  .  .  Therefore  recal  the  interlocutor  of  the 
Lord  Ordinary,  .  .  .  assoilzie  the  advocator,  .  .  .  find  no  expen- 
ses due,''  &c. 

John  Lcishman^  W.S.,  Petitioner's  Agent. 

Boss  Sf  Auldy  W.S.,  Respondent's  Agents.  (J.  S.  M.) 


LOWSON  &  SON  V.  J.  M'CLELLAND,  (Gemmell's  Trustee.)  No.  266. 

Rdevaney-^ObUgtUion — Mercantile  2Aa6t&'fy.—- Ciiciimstaaces  in  which  allegatioiu  held 
not  relevant  to  establish  a  grooiid  of  responsibility  by  a  mercantile  firm  in  Glasgow  for 
transactions  entered  into  by  them  on  behalf  of  foreign  correspondents. 

This  was  an  appeal  against  a  deliverance  of  the  trustee  on  the  sequestrated  ist  DiTision. 
estate  of  Q^mmell  Brothers  and  Company,  merchants  in  Glasgow,  rejecting  the  jqIj  20. 1853. 
appellant's  claim  to  be  ranked  on  the  sequestration  for  the  balance  of  the      ^«*y^*>' 
price  of  goods  sent  by  them  to  William  and  Thomas  Gemmell  and  Company,  atLowson,  &c. 
ilong-Kong.    The  parties  on  whose  order  these  goods  were  furnished,  were*'  °^' 

the  bankrupts  directly,  or  through  brokers  acting  for  them,  and  on  their  re- 
/sponsibility.    The  trustee  rejected  the  claim,  on  the  ground  thai  the  bankrupts 
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July  20. 1 853.  had  no  share  or  interest  in  the  transactions  referred  to ;  that  the  concern  of 
^--Y*^      W.  &  T.  Gemmell  and  Company  was  a  separate  and  distinct  concern  from 

Lowson,  Ac    ^jj^t  of  the  hankrupts ;  and  because  there  was  no  evidence  of  any  liability  on 
*"*     the  bankrupts  for  that  company,  who  were  the  proper  and  only  debtors  to  the 
claimants. 

The  appellants,  by  desire  of  the  Lord  Ordinary  (Cnrriehill),  lodged  in  pro- 
cess a  draft  issue  of  what  they  proposed  to  prove,  and  his  Lordship  thereupon 
reported  the  case.  The  proposed  issue  was  as  follows  : — <*  Whether  the  said 
firm  of  GlemmeU  Brothers  and  Company  held  out  and  represented  to  cus- 
tomers dealing  through  them  with  the  said  William  and  Thomas  Gremmell 
and  Company,  that  the  said  William  and  Thomas  Gremmell  and  Company 
was  a  branch  house  of  the  said  firm  of  Gremmell  Brothers  and  Company,  or 
held  out  and  represented  their  said  firm  as  liable  to  customers  dealing  through 
them  with  the  said  William  and  Thomas  Gemmell  and  Company,  for  the 
debts  and  obligations  of  the  said  William  and  Thomas  Gemmell  and  Com- 
pany; and  whether  the  pursuers,  Messrs  John  Lowson  and  Son,  in  reliance 
upon  such  representations,  made  the  consignment  foresaid  to  the  said  William 
and  Thomas  Gemmell  and  Company,**  &c. 

The  appellants'  allegations  were  to  the  following  effect : — That  William 
Gemmell,  tlie  senior  partner  of  the  firm  of  Gremmell  Brothers  and  Company, 
was,  for  many  years  prior  to  its  formation,  established  in  business  as  a 
merchant  and  commission-agent  in  Glasgow.  He  established  branch  houses 
in  various  places  abroad,  and  among  others,  at  Hong-Eong  and  at  Canton  in 
China,  under  the  firm  of  William  and  Thomas  Gemmell  and  Company,  of 
which  he  and  his  brother  Thomas  Gemmell  were  the  partners.  That  the 
Chinese  house  of  William  and  Thomas  Gemmell  and  Company  was  esta- 
blished with  a  view  to  the  extension  of  the  business  of  William  Gemmell  con- 
ducted in  Glasgow,  who  by  himself,  and  through  his  applications  to  his  mer- 
cantile friends  and  connections  in  this  country,  procured  for  his  Chinese  house 
the  whole  of  the  consignments  and  business  with  which  that  house  came  to  be 
entrusted,  and  it  was  by  him  (William  Gemmell)  that  the  whole  business  of  the 
Chinese  house  in  this  country  was  transacted.  That  he  represented  to  his 
mercantile  customers  and  correspondents  that  W.  &  T.  Gemmell  and  Com- 
pany was  a  branch  house,  for  all  transactions  with  whom  he  was  responsible ; 
in  consequence  of  which  representations,  and  of  his  course  of  dealing  above 
mentioned,  it  came  accordingly  to  be  understood  and  believed  in  the  mercan- 
tile world  generally,  that  the  house  of  William  Gemmell  in  Glasgow  was  re- 
sponsible for  all  transactions  entered  into  through  it  with  the  Chinese  house 
of  W.  &  T.  Gemmell  and  Company ;  and  parties  in  this  country  and  else- 
where invariably  transacted  with  the  Chinese  house  through  that  of  William 
Gemmell  in  Glasgow  upon  that  footing.  That  in  the  year  1839,  William 
GemmeU  assumed  M'Phun,  his  clerk,  as  a  partner  in  his  business  in  Glasgow, 
but  still  continued  to  carry  on  his  business  there  for  about  a  year  longer, 
under  the  individual  name  of  ^'  William  Gremmell,"  which,  during  that  time, 
was  the  firm  of  the  company.  That  in  1840  he  assumed  his  brother  Thomas 
Gremmell  as  a  partner,  along  with  M'Phun,  in  the  Glasgow  house,  the  busi- 
ness of  which  thenceforward  was  conducted  under  the  firm  of  *'  Gemmell 
Brothers  and  Company.''    That  in  January  1842  Thomas  Gemmell  died, 
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bat  the  Glasgow  business,  notwithstanding,  continued  to  be  still  carried  on  July  20. 1853. 
by  William  Glemmell  and  MThun  as  partners,  under  the  same  firm  of  Gem-  ^"^v^*^ 
mell  Brothers  and  Company,  until  1846,  when  M'Pbun  retired  from  i'- ^  v[*cielk^*d 
That  these  changes  in  the  partnership  arrangements  of  the  Glasgow  house 
made  no  difference  with  regard  to  the  footing  on  which  that  house  invariably 
transacted  business  with  parties  in  this  country  and  elsewhere,  on  behalf  of 
W.  Sb  T.  Gemmell  and  Company  in  China.  Gemmell  Brothers  and  Company 
were  even  in-  the  practice  of  guaranteeing  all  transactions  made  through  them 
with  their  foreign  correspondents,  and  a  letter  to  the  appellants  was  referred 
to  as  corroborative  of  this  averment.  That  the  mode  of  conducting  business 
with  the  Glasgow  house  of  Gemmell  Brothers  and  Company,  in  relation  to 
their  China  house  of  William  and  Thomas  Gemmell  and  Company,  was  so 
generally  known  and  relied  upon  by  parties  who  agreed,  on  the  solicitation  of 
Gemmell  Brothers  and  Company,  to  make  consignments  to  China,  that  they 
uniformly  transacted  (directly  or  through  their  correspondents)  solely  with  the 
Glasgow  house  of  Gemmell  Brothers  and  Company,  to  whose  credit  chiefly 
they  trusted,  and  without  any  direct  communication  with  William  and  Tho- 
mas Gemmell  and  Company  in  China.  That  upon  the  footing  thus  explained, 
the  appellants  had  a  variety  of  transactions  with  the  bankrupts  prior  to  31st 
December  1846,  in  course  of  which  they  consigned  goods  to  China  through 
the  bankrupts,  to  their  house  of  William  and  Thomas  Gemmell  and  Company, 
to  be  sold  in  China  on  behalf  of  the  appellants ;  that  the  proceeds  of  these 
sales  have  not  been  accounted  for ;  and  the  appellants  pleaded  that  the  bank- 
rupts were  liable  therefor,  having  undertaken  responsibility  for  all  transac- 
tions negotiated  through  them  with  W.  &  T.  Gremmell  and  Company. 

Answers  were  lodged  for  the  trustee,  denying  the  statements  of  the  appel- 
lants, and  alleging  that  the  bankrupts  acted  avowedly  in  the  character  of 
mere  commission  agents. 

Penne^j  and  the  Dean  of  Faculty,  for  the  appellants. 
Mackenzie,  and  H,  Robertson,  were  for  the  trustee. 

The  Lord  President.  I  am  not  satisfied  that  there  is  relevant  matter  here 
sufficiently  or  specifically  set  forth,  for  granting  an  issue  such  as  is  desired. 
It  is  a  great  deal  too  general  and  vague.  It  is  raising  up  a  species  of  liability 
that  is  quite  new.  It  is  seeking  to  hold  these  parties  interested  not  on  the 
ground  of  any  advertisement  or  sign  over  their  door,  but  from  something  to  be 
gathered  from  statements  and  expressions  which  are  not  explained,  but  which 
are  said  to  imply  liability.  There  is  no  precedent  for  this,  and  it  would  be 
hazardous  to  sustain  such  a  statement  to  the  effect  of  granting  issues  as  de- 
sired. I  cannot  consider  what  is  set  forth  as  amounting  to  an  undertaking 
at  all,  and  therefore  I  am  for  refusing  the  appeal. 

The  rest  of  their  Lordships  concurred. 

The  Court  "  Find  that  there  is  no  relevant  matter  to  support  the  proposed 
issue,  and  dismiss  the  appeal"  with  expenses. 

TF.,  A.  G.,  and  R,  EiUs,  W.S.,  Appellants'  Agents. 

Gibson-Cretig^  Dalzid,  and  Brodte,  W.S.,  Respondent's  Agents.    (J.  S.  M.) 
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No.  267. 


Harper, 
Petitioner. 


Pbtition,  JAMES  HARPER* 

CommUsary  Clerh^Interim  appointment, 

let  Division.  This  was  a  petition  setting  forth  that  the  petitioner,  who  holds  the  office  of 
July  20. 1853.  commissary  clerk  of  Banffshire,  had  been  rendered  temporarilj  unfit  for  ful- 
filling the  duties  of  his  ofiice,  in  consequence  of  severe  indisposition,  and  as  he 
had  no  power  granted  in  his  commission  to  appoint  a  depute  or  assistant 
clerk,  he  had  been  advised  to  make  the  present  application,  praying  the  Court 
to  appoint  an  interim  commissary  clerk  until  the  convalescence  of  the  peti- 
tioner, and  suggesting  an  individual  for  the  office. 

The  Court  ordered  intimation  of  application  to  be  made  to  the  Sheriff  of 
Banffshire  and  Lord  Advocate.  The  Sheriff  wrote  in  answer,  that  Coutts, 
the  party  proposed,  was  well  qualified  for  the  office ;  and  the  Solicitor-General 
having  appeared  at  the  bar  and  stated  that  he  had  no  objections  on  the  part 
of  the  Crown  to  the  appointment — 

The  Court,  '^  in  respect  of  the  emergencyi  and  having  heard  the  Solicitor- 
General  on  the  part  of  the  Crown,  with  a  statement  by  the  Sheriff  of  Banff- 
shire, appoint  the  said  William  Coutts  as  commissary  clerk  of  said  commis- 
sariat ad  interim^  reserving  to  any  party  to  move  the  Court  again  in  thia 
matter,  and  decern  ad  interim." 

Wo^iertpoon  4  Mack^  S.S.O.,  Petitwner's  Agents.  (J.  S.  M.) 


No.  268. 


A.  V,  B. 


A.  t;.  B. 


Divorce  for  Adultery — Condonation-^Morcb~--'Fonim  competem — ^Forvi^n.— Special  circum- 
9tance8  in  which  an  action  of  divorce  for  adolteiy  waa  dismissed  on  account  of  the  long 
period  which  the  poraner  bad,  in  the  knowledge  of  the  crime,  allowed  to  elapse  without 
seeking  his  remedy ;  and  on  the  ground  that,  if  action  was  at  all  competent  to  him,  he 
ought  to  institute  it  in  England. 

Divorce  for  Aduitery^Proof  before  Answer^^  Relevancy — iVocess.— -In  actions  of  divorce 
for  adultery,  a  proof  before  answer  ought  to  be  refused,  if  the  question  of  relevaacy  can 
previously  be  disposed  of. 

2d  Division.  This  was  an  action  of  divorce  for  adultery,  in  which  the  main  question  was, 
July  20. 1858.  whether  the  pursuer  was  not  barred  from  insisting  in  it  by  the  lapse  of  time, 
he  having  been  in  the  full  knowledge  of  the  adulterous  intercourse,  and  hav- 
ing, in  consequence,  lived  separate  from  his  wife  for  nearly  fourteen  years. 
The  circumstances  are  fully  stated  in  the  opinion  of  the  Court,  which  was 
delivered  by —  • 

The  Lord  Justice-Clerk.  This  is  a  case  of  great  nicety.  It  is  neces- 
sary, on  the  one  hand,  that  we  do  not  deny  action  for  an  undoubted  wrong 
on  grounds  which  are  not  strictly  and  judicially  applicable  to  the  character 
of  the  remedy  sought,  or  which  the  proof  in  the  case  might  not  obviate  ;  on 
the  other  hand,  it  is  unquestionably  a  principle  of  the  law  of  divorce,  resting 
on  considerations  of  social  policy  as  well  as  on  grounds  applicable  to  the  situa- 
tion of  husband  and  wife,  that  the  remedy  of  divorce  is  to  be  resorted  to  under 
a  sense  of  the  wrong  whicii  gives  rise  to  the  remedy — that  there  shall  not  be 
such  long-continued,  and  as  it  were,  permanent  indifference  as  amounts  prac- 
tically to  i^emimoj — during  which  long  interval,  although  there  may  have  been 
no  cohabitation,  the  husband  has  continued  to  his  wife  her  status  as  such  in 
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society,  aod  accredited  her  as  an  unoffendiBg  wife.    The  &cti9  here  are  very  July  20. 1858. 
peculiar,  and  the  minute  which  has  been  given  in  in  explanation  of  the  long 
delay  has  added  greatly,  in  my  opinion,  to  the  nicety  of  the  case.     The  ^  ^'  ^' 
adultery  is  said  to  have  been  committed  in  1837-8-9,  and  it  is  stated  that  it 
was  discovered  in  1839  by  the  hasband*    It  was  committed,  it  is  said,  by  his 
own  brother.    That  fact,  which  added  so  grievously  to  the  character  of  the 
wrong,  might,  no  doubt,  in  one  light,  lead  to  great  aversion  to  give  publicity 
to  such  fiunily  dishonour.     But  in  this  case  that  consideration  could  not  weigh 
much,  for  the  pursuer  had  given  information  against  his  brother,  who  had 
been  connected  with  him  in  some  business  in  London,  for  embezzlement,  and 
he  was  transported  for  ten  years.    Therefore,  of  reserve  and  secrecy  for  the 
credit  of  the  family  there  could  really  be  no  feeling  to  which  the  Court  can 
give  weight.    Then  from  the  year  1829,  if  I  understand  §§  2  and  3,  the  pur- 
suer and  his  wife  removed  to  and  lived  in  England,  and  the  adultery  was 
wholly  committed  in  England.     Further,  when  charged  with  the  adultery,  the 
husband  says  the  wife  averred  that  the  brother  had  effected  his  purpose  by 
force,  and  a  bill  was  presented  to  the  Grand  Jury  with  a  view  to  his  trial  for 
that  crime,  when  the  wife  was  of  course  examined,  but  the  bill  was  ignored 
on  the  ground  of  her  consent.    Hence,  therefore,  the  veil  was  lifted  from  this 
scene  of  family  dishonour.    But  this  fact,  that  the  wife  had  averred  violence, 
and  that  the  Grand  Jury  disbelieved  her  evidence,  and  threw  out  the  biU, 
seemed  to  compel  the  husband  to  proceed  against  her  for  the  divorce,  since 
the  adultery  had  thus  been  disclosed  in  the  most  revolting  and  degrading 
manner,  and  the  wife's  infamy  proclaimed  in  a  way  which  gave  the  husband 
no  choice,  if  he  ever  intended  to  look  to  the  remedy  of  divorce.    He  says  he 
separated  from  her  in  1839 ;  but  she  continued  to  live  in  England,  more  or 
less,  and  he  constantly,  until  October  1852.    In  December  1852  the  wife 
came  to  Scotland,  and  the  summons  was  served  on  her  personally  on  2d  Feb. 
1858,  the  husband,  notwithstanding  this  long  separation  without  any  conver- 
sation with  her,  having  full  and  immediate  knowledge  of  this  movement  of 
hers  coincident  with  his  return  to  Scotbind  in  October  1852,  on  the  back  of 
which  this  summons  of  divorce  is  raised  and  served.    Now  of  this  extraordi- 
nary delay  the  minute  gives  no  satisfactory  account.    In  the  summons  it  was 
said,  that  after  the  brother's  transportation  he  never  heard  anything  of  him, 
and  knew  not  whether  he  was  aUve  or  dead.    Now  any  convict  could  be  at 
once  heard  of,  as  every  one  knows,  with  perfect  accuracy,  at  the  convict 
office.    But  in  the  minute  it  is  said  as  if  it  were  one  of  the  reasons  for  now 
instituting  the  divorce,  that  the  pursuer  has  only  recently  ascertained  the 
place  of  the  brother's  residence  in  New  South  Wales,  after  he  left  the  penal 
settlement  to  which  he  was  banished.    This  is  very  vague  and  suspicious, 
especially  as  the  offence  was  not  one,  according  to  the  practice,  involving  a 
penal  settlement.    If  it  is  intended  to  be  said  that  it  was  after  this  action  was 
instituted,  and  before  the  date  of  our  order  for  a  minute  on  17th  June,  that 
inquiries  were  made,  and  the  brother's  residence  ascertained  ;  then,  1.  There 
has  not  been  time  for  such  inquiries  to  be  answered ;  but,  2.  The  ease  with 
which  the  brother's  residence  was  ascertained,  when  inquired  after,  only  the 
more  shews  that  if  inquired  after  before,  it  could  have  been  ascertained. 
This  statement  as  to  the  brother  was  accordingly  admitted  not  to  be  the  part 
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July  20.  1853.^^  ^®  explanation  to  which  the  punaer  attached  importance.    Then  wbafc 
'^'^y^^       explanation  remains?    He  says  he  was  preparing  at  Oxford  to  enter  the 

A.  V.  B.  church ;  that  he  has  since  heen  curate  in  different  parishes,  and  tutor  in 

private  families ;  .and  that  it  would  have  heen  injurious  to  his  prospects  if  he 
had  proceeded  in  England  against  his  wife ;  and  he  adds  that  his  pecuniary 
circumstances  hitherto  prevented  him.  This  is  a  statement  of  his  own  reasons 
for  not  proceeding ;  and  in  every  case,  however  long  the  delay,  some  state-' 
ment  of  the  party's  own  reasons  will  always  be  made.  But  it  is  no  such 
explanation  of  the  cause  of  delay  as  in  any  degree  whatever  takes  off  from  the 
weight  and  importance  of  that  obstacle  in  point  of  law,  if  it  is  a  serious  ob- 
stacle. Indeed,  I  should  say  that  after  the  bill  against  the  brother  for  rape 
was  thrown  out  on  the  ground  of  the  wife's  consent,  and  after  he  found  that, 
on  the  contrary,  adulterous  intercourse  had  been  carried  on  by  her  with  the 
brother  for  three  years,  his  own  character  required  immediate  recourse  to  legal 
remedies,  and  that,  with  a  view  to  his  present  position,  the  present  action  is  a 
much  more  awkward  proceeding  than  proceedings  at  the  time  could  hare 
been.  The  statement  as  to  his  means,  when  he  had  a  shop  in  London  and 
was  studying  at  Oxford,  of  course  cannot  be  received  as  taking  off  the  effect 
of  the  delay.  Then,  though  the  marriage  was  in  Scotland,  he  does  not,  at 
the  time,  proceed  in  Scotland,  nor  does  he  proceed  in  England.  The  whole 
intervening  period  he  spends  in  England, — at  least,  such  is  the  import  of  the 
minute,  for  the  statement  in  the  summons  of  occasional  appointments  in  Scot- 
land is  not  repeated ;  and  generally  speaking,  according  to  the  minute,  his 
residence  was  in  England.  This,  then,  becomes  a  case  in  which  the  effect  of 
that  long  continued  silence  in  England  becomes  one  of  the  leading  elements 
for  consideration,  and  as  to  which,  in  law  and  practice,  the  Courts  of  Eng- 
land,  where  the  adultery  was  committed,  are,  of  course,  fully  competent  to 
judge.  The  case  of  Duncan  v.  MaiUand^  9th  March  1809,  really  went  on 
silence,  for  though  after  the  infonnation  was  first  stated  to  the  husband, 
certainly  from  a  quarter  little  entitled  to  any  credit  at  all,  there  had  been 
nine  months  of  cohabitation,  neither  of  the  Judges  whose  opinions  are  reported 
states  that  the  husband  must  have  believed  that  infonnation ;  on  the  con- 
trary,  they  seem  not  to  believe  the  woman  even  on  oath.  Hence  I  must  con- 
sider that  case  as  going  on  the  great  delay  which  had  occurred,  and  the  report 
leads  to  the  conclusion  that  such  was  the  real  ground  of  the  judgment  But 
the  facts  here  present  much  greater  difficulties  to  entertaining  this  action  in 
Scotland.  In  every  question  as  to  status  arising  out  of  the  relation  of  hus- 
band and  wife,  the  character  of  the  acts  of  the  party  must  be  viewed  with  re- 
ference to  the  law  of  his  residence  and  domicile.  The  husband  was  a  domi- 
ciled Englishman,  and  resident  generally  in  England,  and  belonging  to  the 
Church  of  England.  His  acts  during  this  period  cannot  be  viewed  in  refer- 
ence to  the  law  of  Scotland,  but  ought  to  be  viewed  in  reference  to  the  law 
of  England.  If  he  would  not  be  entitled  to  the  remedy  of  divorce  in  Eng- 
land, I  do  not  thuik  he  should  obtain  it  here.  Hence  I  am  of  opinion  that  we 
should  dismiss  this  action  in  the  whole  circumstances  of  the  case,  leaving  the 
party  to  proceed,  in  England.  I  am  in  no  degree  moved  by  the  plea  that 
there  are  differences  as  to  the  remedies  to  be  obtained,  or  as  to  the  mode  of 
obtaining  them.     If  there  had  been  a  proper  contradictor  ^C^e  might  have  ol>- 
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tained — ^though  I  do  not  say  I  would  have  entertained  the  action  even  on  that  July  20. 1853. 
footing — ^the  opinion  of  English  counsel.     But  in  a  case  of  divorce,  when  the 
wife  makes  no  other  appearance  than  conveniently  to  follow  the  husband  im-  A.  t7.  B. 
mediately  to  Scotland,  I  could  not  consent  to  let  the  case  proceed  on  the  foot- 
ing that  we  might  obtain  the  opinion  of  English  counsel.     It  is  a  case  appro- 
priately fitted  for  the  Courts  in  England,  and  to  them  we  shall  leave  the  pur- 
suer for  his  remedy.     It  was  urged  on  us  to  allow  the  proof  to  proceed,  and 
we  could  then  take  up  the  point  after  the  proof,  and  when  more  facts  might 
be  proved.     I  am  directly  against  that  course.     1.  We  have  called  on  the 
party  to  account  for  the  delay,  and  he  stated  all  he  can.    But,  2,  I  think 
considerations  of  public  policy  render  it  improper  to  have  the  facts  of  adultery 
proved  and  then  to  refuse  to  entertain  the  action,  if  the  question  can  previ- 
ously be  disposed  of.     We  are  not  sitting  on  a  review  by  advocation  of  a  case 
from  the  commissaries,  as  in  Duncan  v.  Maitland,     We  can  now  decide 
whether  there  are  grounds  for  entertaining  the  action  or  dismissing  it,  and 
that  point  being  fidly  and  satisfactorily  before  us,  I  think  it  would  be  highly 
objectionable  to  allow  the  adultery  to  be  established  before  answer,  and  then 
to  consider  whether  we  should  not  dismiss  the  action.     When  condonation  is 
pleaded,  it  may  be  impossible  to  dispose  of  that  plea  till  the  facts  are  proved. 
It  is  never  admitted,  and  the  full  effect  of  it  can  only  be  judged  of  when  the 
character  of  the  facts  proving  adultery  is  disclosed.     But  in  such  a  case  as 
this,  I  am  aware  of  no  precedent  for  allowing  the  adultery  to  be  proved  be- 
fore answer.    Indeed  the  difficulties,  if  serious,  go  to  the  dismissal  of  the 
action.     They  are  now  fiilly  raised,  or  can  now  be  raised,  if  more  explanation 
could  be  stated ;  and,  as  the  case  stands,  I  am  decidedly  of  opinion  that 
the  action  should  be  dismissed.     The  case,  however,  depends  very  much 
on  its  own  peculiar  and  distinctive  specialties.  ' 

Shandj  and  Dean  ofFacaUy^  were  for  pursuer. 

The  Court  '^  in  the  special  circumstances  of  the  case,  refuse  to  sustain  the 
action,  and  dismiss  the  same." 

Jcanes  Bttmesa^  S.S.C.,  Agent.  (J.  M.  M.) 
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FERRIE  V,  FERRIE.  No.  1. 

Agreement —  Contract —  Construction'^  Consent. 

This  was  an  action  raised  at  the  instance  of  the  appellant  agunst  his  brother,  ^^^  23.  ie52. 
the  respondent,  to  have  it  found  and  declared  that  the  respondent  had  agreed      'T^^'^ 
to  allow  the  appellant  one-fourth  share  of  the  means  and  estate  left  by  ^^ir^^^^* 
deceased  father  in  place  of  an  annuity  of  £125,  which  was  provided  to  the 
appellant  by  the  father's  deed  of  settlement     The  late  Robert  Ferrie,  the 
father  of  the  parties,  died  on  17  th  January  1845,  leaving  four  children, — 
George,  (the  respondent,)  Peter,  (the  appellant,)  and  a  third  son,  William, 
besides  a  daughter  named  Christian,  married  to  Mr  Charles  Atherton,  and 
having  by  a  trust-disposition  and  settlement,  dated  11th  July  1837,  conveyed 
his  whole  property,  heritable  and  moveable,  to  trustees  for  the  purposes  therein 
specified.     The  leading  purposes  of  the  trust  were,  that  the  trustees  should 
hold  the  testator's  heritable  subjects,  with  the  exceptions  therein  mentioned, 
until  the  eldest  of  his  grandchildren,  if  any,  should  attain  the  age  of  twenty- 
one  years,  or  in  case  of  no  granddiildren,  for  nineteen  years  from  the  date  of 
the  trust-deed,  in  order  that  the  same  might  be  then,  but  not  sooner,  sold  and 
divided  among  his  children  and  their  successors,  in  terms  of  the  destination  in 
the  settlement     The  residue  of  the  trust-estate  was  appointed  to  be  made 
over  to  the  respondent,  George  Ferrie,  or  his  successors,  to  the  extent  of  one- 
half^  another  fourth  share  was  allotted  to  William  Ferrie,  or  his  successorF, 
And  the  remaining  one-fourth  share  of  the  residue  was  destined  to  the  trustees 
under  the  contract  of  marriage  between  Christian  Ferrie  and  Charles  Atherton. 
The  share  of  the  trust-estate  destined  to  the  respondent  was  burdened  with 
an  annuity  of  £100  for  the  first  five  years,  and  £12^  thereafter,  to  the  appel- 
lant, his  wife,  and  any  children  he  might  have, — ^the  annuity,  however,  to 
the  children  being  redeemable  on  payment  of  £2,500.    On  Mr  Ferrie's  death, 
it  was  found  that  his  personal  debts  were  large,  and  it  was  considered  by  the 
trustees  to  be  imprudent  and  impracticable  to  delay  the  sale  of  the  pro- 
perties until  the  period  contemplated  by  the  deed  of  settlement  had  arrived. 
They  were,  therefore,  very  unwilling  to  accept  the  trust,  and  recommended  a 
deed  of  arrangement  being  entered  into  by  the  children,  by  which  a  title  to 
llie  whole  properties  might  be  made  up  by  the  respondent,  as  the  eldest  son, 
and  the  least  productive  property  sold.     A  deed  of  agreement  was  accordingly 
prepared,  and  was  sent  out  to  America  to  the  appellant  for  his  signature.     The 
appellant,  who  was  dissatisfied  with  the  provisions  made  for  him  by  his  father, 
and  was  anxious  to  have  a  fourth  share  of  the  estate  instead  of  the  annuity, 
very  reluctantly  signed  the  deed  of  agreement,  but  he  did  so  by  the  persua- 
sion of  Mr  Atherton,  who  was  in  America  at  the  time.     Before  executing  this 
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Not.  23. 1862.  deed,  the  appellant  altered  it  to  the  effect,  that  when  the  trust-estate  came  to 
^^^^^^^      be  resklized,  the  share  of  the  residne  in  which  he  was  interested  was  to  be 

Ferrie  v.  vested  in  his  marriage-contract  trustees,  instead  of  his  brothers  and  Mr  Ather- 
ton,  as  originally  proposed.  The  deed  stood  originally  thus  :  "  cmd  in  the  event 
of  such  sale  taking  place  before  the  expiry  of  the  said  nineteen  years^  the  share 
and  proportion  of  the  price  thereof  accruing  andhehnging  to  usj  the  said  Chris- 
tian Ferrie  or  Atherton  and  Charles  Athertony  or  the  survioor  of  us^  shall  be 
paid  and  he  payable  to  the  accepting  intstees  under  our  marriage-contract  be- 
fore mentioned;  and  the  share  and  proportion  of  the  said  price  in  which  /, 
the  said  Peter  Ferrie,  am  interested^  will  then  be  invested  either  in  good  heritable 
security  or  in  thefirnds,  as  the  majoriti/  of  us  shall  determine,  so  as  to  secure 
me,  my  wife,  and  children,  in  the  event  of  any  existing,  in  a  liferent  annuity,  as 
provided  to  me  and  them  by  the  foresaid  deed  of  settlement,  to  the  extent  and 
under  the  conditions,  provisions,  {and  limitations),  declarations,  restrictions,  <md 
limitations  therein  specified,  and  the  capital  sum  thereof  shoM  be  destined  in 
mxirmer  particularly  mentioned  in  the  said  deed  of  settletnent;  and  also,  that 
the  shares  and  proportions  of  tiie  said  price  accruing  and  belonging  to  us,  the 
said  George  Ferrie  and  William  Ferrie  respectively,  shall  be  paid  to  ns  re- 
spectively, or  otherwise  invested  in  such  way  as  each  of  us  may  direct."  The 
clause  in  italics  was  deleted  by  the  appellant,  who  substituted  the  following 
in  the  form  of  a  marginal  note,  ^^  sh(dl  be  paid  and  payable  to  tfte  said  Peter 
Ferrie,  and  the  accepting  trustees  under  the  marriage -contract  between  me  and 
Elizabeth  Atherton  or  Ferrie,  my  wife,  for  fulfilment  of  the  obligations  specified 
in  the  said  marriage-contract,  the  said  share  and  proportion  to  continue  in  other 
respects,  in  terms  of^e  said  trust-deed  of  settlement,  until  said  payment" 

The  deed  of  agreement,  so  altered  and  executed  by  the  appellimt,  was  re- 
turned to  this  country  with  a  joint  letter,  dated  28th  April  1845,  and  signed 
by  the  appellant  and  Mr  Atherton,  and  addressed  to  the  late  Mr  Ferrie's 
trustees.  The  letter  concluded  as  follows : — "  The  only  corrections  made  on 
the  deed  being  to  the  effect,  that  Peter  Ferrie's  interest  in  the  estate  shaU, 
when  realised,  be  vested  in  the  hands  of  the  trustees  appointed  by  his  mar- 
riage settlement  with  Elizabeth  Atherton,  his  wife,  instead  of  being  subject  to 
tlie  control  of  his  brothers  and  Charles  Atherton.  It  is  .presumed  by  the  under- 
signed that  this  correction  will  be  satisfactory  to  all  parties,  as  it  removes  the 
partial  position,  in  respect  to  other  members  of  the  family,  in  which  Mr  Peter 
Ferrie  would  otherwise  be  placed,  by  his  intferests  being  subjected  to  the  con- 
trol of  his  brothers,  whilst  theirs  would  not  be  reciprocally  subject  to  him ; 
and,  moreover,  his  wife  having  an  interest  in  the  realised  proceeds  under  her 
marriage  settlement,  it  seems  to  us  inexpedient  that  an  additional  set  of 
trustees  should  be  introduced ;  also,  the  proposed  correction  is  more  in  accord- 
ance with  the  arrangement  to  which  Mrs  Atherton's  interest  is  subject." 

"We  have  accordingly,  by  this  post,  returned  the  deed  of  agreement  to 
Messrs  Peebles  and  Campbell,  duly  executed  by  us  as  proposed,  that  the  same 
may  be  completed  by  the  remaining  members  of  the  family  and  acted  upon. — 
We  are,  &c.,  Chables  Atherton,  Peter  Ferrie." 

However,  on  the  same  day,  viz.,  the  28th  April  1845,  the  appellant  wrote 
to  Mr  Atherton  the  following  letter :— "  Before  executing  the  deed  of  agree- 
ment which  has  been  sent  ns  from  Scotland  relative  to  my  deceased  father's 
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estate,  it  is  proper  to  state  that  I  haye  been  induced  to  do  so  on  the  express  Not.  28. 1852. 
nnderstanding,  that,  as  the  trust-deed  is  therebj  annulled,  George  y/nUl  award       '"^"^''^ 
to  me,  on  the  allocation  of  the  property,  the  fourth  lAiare  of  my  father's  estate  11®"?^  ** 
and  its  proceeds,  it  being  dear,  from  the  terms  of  the  deed  of  settlement,  and 
all  of  us  being  conscious  my  father  would  have  done  so  were  he  now  alive 
and  entering  into  the  arrangement  now  made,  the  estimated  proportion  speci- 
fically bequeathed  to  me  by  the  trust-deed  having  been  made  solely  for  the 
purpose  of  excluding  me  from  the  management  of  the  trust,  in  the  event  of  its 
being  continued ;  Oeorge  is  therefore  bound,  in  honour  at  least,  if  he  con- 
siders me  as  his  lawful  brother,  to  mete  to  me  this  justice.    Were  I,  before 
executing  this  deed  of  agreement,  to  make  a  legal  question  of  it,  I  would  be 
entitled  to  succeed,  for  it  is  well  known,  that  in  all  questions  relative  to  testa- 
ments, unlike  all  others,  the  meaning  and  intention  of  the  testator  is  invari-  • 
ably  ^ven  effect  to,  and  not  the  literal  meaning  and  construction  of  the  words 
themselves.    I  have  partially- altered  the  deed  of  agreement  to  the  above  effect, 
but  cannot,  without  spoiling  the  deed,  do  so  fiilly ;  and,  as  there  is  no  time  to 
communicate,  I  am  under  the  necessity  of  leaving  the  matter,  as  it  is,  in  your 
hands,  as  mediator,  to  get  this  arrangement  effected  between  George  and  my- 
self!    I  remain,  ^c.^  Petbr  F£RBIE.'' 

There  was  no  evidence  to  shew  that  this  letter  was  ever  transmitted  to  the 
respondent,  but  Mr  Atherton,  upon  his  examination,  deponed,  that  though  he 
had  no  recollection  of  having  ever  sent  such  letter,  or  a  copy,  to  the  respondent, 
he  had  no  doubt  that  he  communicated  to  him  the  substance  thereof^  and  par- 
ticularly  in  a  letter  oi  the  12th  May  1845,  written  from  Bochland  Lake, 
State  of  New  York,  by  the  ree^ndent,  on  the  20th  June.  The  following  are 
the  passages  in  the  letter  which  relate  to  this  matter : — *^  Peter  has  at  length 
been  brought  round  better  than  I  had  at  first  any  hopes  of  being  able  to  effect. 
He  took  a  most  erroneous  and  painful  view  of  the  settlement,  considering  him- 
self as  being  *  cut  off  from  aU  interest  in  the  property,  with  a  small  annuity.' 
On  his  receiving  the  deed  of  agreement,  I  was  fortimately  at  New  York. 
Christina  and  myself  accompanied  him  home,  and  spent  ten  days  with  them, 
and  I  am  in  hopes  he  is  now  more  reconciled  to  the  settlement.  For  my  own 
part,  I  am  perfectly  satisfied  that  his  father  considered  the  annuity  of  £125 
per  annum  as  the  full  fourth  share,  and  that  he  put  Peter  on  the  footing  of  an 
annuitant,  merely  to  prevent  his  litigious  dii^sition  from  interfering  in  the 
management  of  the  estate.  In  fact,  I  believe  Peter  to  be  better  off  than  any 
of  us ;  by  the  alteration  made  in  the  deed  of  agreement,  Peter's  interest,  when 
realised,  is  to  be  paid  to  his  marriage-oontraet  trustees,  which  you  will  doubt- 
less concur  in  as  the  best  plan.  After  all,  I  could  only  procure  Peter's  signa- 
ture to  the  deed  of  agreement,  on  the  assurance  that  I  would  endeavour  to 
prevail  on  you  to  ccmipromise  with  him  for  his  receiving  a  fourth  share  instead 
of  the  annuity,  to  which  surely  you  can  have  no  objection,  considering  the 
HAZARDS  of  realising  anything  like  the  real  value  of  the  property.  As  one 
of  the  trustees  under  Elizabeth's  marriage  contract,  I  do  not  consent  that,  in 
the  case  of  Elizabeth  surviving  him,  she  shall  incur  the  risk  of  Peter's  de- 
mand, but  receive  herjixed  £100  per  annum.  For  the  peace  of  the  family, 
as  well  as  in  justice  to  yourself^  dose  with  Peter  at  once  ;  give  him  his  one- 
fourth  share  instead  of  the  annuity  of  £125  per  annum,  be  the  same  more  or 
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Nov.  23. 1852.fe«*r  afi  the  lawyers  say.    Get  Peebles  and  Campbell  to  draw  up  the  agree- 
^-^Y"^      ment,  and  send  it  by  return  of  post,  executed  by  yourself.     I  congratulate 

ivrrie  V.         you  on  getting  rid  of  the  annuity  on  such  terms." 

There  were  subsequent  letters  from  Mr  Atherton  to  the  respondent,  dated 
respectively  the  26th  May  and  the  12th  July  1845,  to  a  similar  effect,  and 
one  so  late  as  28th  July  1845,  which  contained  the  following  passage : — 
"  You  don't  say  anything  about  your  acceptance  or  non-acceptance  of  Peter's 
proposal  to  compromise  his  annuity  with  you  for  a  one-fourth  share,  but  pro^ 
bably  you  have  written  to  him  upon  the  subject"  The  deed  of  agreement 
was  executed  by  the  respondent  and  his  brodier  William  on  20th  May  1845, 
and  was  immediately  afterwards  acted  upon.  Mr  Atherton,  on  his  examination, 
further  stated,  that  he  never  received  or  got  any  answer  from  the  respondent 
either  written  or  verbal  to  any  of  these  letters.  There  was  a  letter,  however^ 
from  the  appellant  to  the  respondent,  dated  Princes'  Bay,  Staten  Island,  27th 
June  1845,  and  received  by  the  respondent  on  the  15th  July  1845,  in  which 
letter  the  appellant  alluded  to  the  trust-deed  and  deed  of  agreement  as  follows : 
— '^  Since,  however,  that  deed  (the  trust-deed)  has  been  departed  from,  the 
estate  wound  up,  and  important  restrictions  affecting  your  and  William's  shares, 
in  particular,  were  to  be  annulled,  it  appeared  to  me  just  and  reasonable  that 
I  should  be  dealt  with  on  an  equal  footing,  as  my  father  would  doubtless  have 
done  were  he  now  alive  and  annulling  his  trust-deed ;  I,  therefore,  before  sub- 
scribing the  agreement,  wrote  Charles  a  letter  containing  my  views,  and  the 
proviso  I  made  in  regard  to  it.  You  know,  George,  I  am  no  bastard,  and 
that  there  is  no  reason  for  my  being  treated  as  one ;  but  I  have  no  fears  you 
will  act  thus  towards  me.  At  first  it  appeared  to  me  that  although  the  provi- 
sion made  me  by  the  deed  might,  at  its  date,  have  been  equivalent  to  a  fourth 
part,  but  that,  from  the  great  rise  of  the  property  since  then,  it  would  not  be 
so  now ;  it  therefore  became  a  fair  subject  for  treaty  between  us,  before  I 
agreed  to  any  alteration  for  your  benefit,  and  probably  to  my  serious  injury, 
that  a  new  apportionment  should  take  place.  It  would,  however,  appear  from 
Peebles'  and  Campbell's  communications  to  me,  that  my  provision  will  be 
equivalent  to  a  fourth  share ;  if  so,  or  even  it  be  at  all  near  the  mark,  I  have 
nothing  to  say,  and  would  not  think  of  disturbing  the  matter  as  it  now  stands.'* 
The  following  is  the  answer  to  this  letter,  which  the  respondent  sent  to  the 
appellant : — "  Dear  Peter,  the  pleasure  that  I  have  received  from  your  letter 
to  me  is  more  than  I  am.  able  to  express.  I  cannot  allow  the  few  minutes  to 
pass  that  is  within  my  power  of  the  present  mail,  without  acknowledging  the 
receipt  of  yours  of  the  27  th.  I  cannot  enter  into  detail  about  our  father's  will. 
I  hope,  my  dear  brother,  we  are  as  one  m  flesh  and  blood,  without  taking  upon 
ourselves  to  use  the  word  bastard.  Our  dear  father,  as  you  especially  call  my 
attention  to  it,  his  peace  of  mind  must  have  been  of  such  a  nature,  that  no  child 
of  his  but  must  feel  the  deep  parental  feeling  that  he  had  to  combat  with  in 
the  situation  that  he  was  placed  in.  I  thank  you,  my  dear  brother,  from  the 
heart,  for  your  affectionate  feeling  towards  me.  I  think  you  know  me  too 
well  to  allow  that  my  nature  and  principle  would  act  with  me  in  swervin 
from  the  just  and  true  principle  which  alone  has  borne  me  out  till  this  time, 
and  I  hope  will  be  so  to  the  last.  I  need  say  no  more  than  I  siud  to  Charles, 
in  answer  to  his.     I  had  never  given  advice  in  our  family  affaiirs,  nor  would 
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I  do  it  now,  as  I  had  come  through  so  mnch,  that  I  looked  upon  family  dis- 1^^^-  23  1852. 

sensions  with  such  disgust,  that  I  would  on  no  account  enter  upon  it.     I  need      ^T^^ 

not  say  to  you  the  state  of  mind  that  I  was  in,  left,  as  I  was,  without  a  single  Sj^e  ^' 

one  to  act,  with  such  an  overwhelming  debt,  and  the  property  tied  up.     I  can 

only  assure  you,  had  it  not  been  for  the  unwearied  kindness  and  support  of 

those  friends,  and  Mrs  Ferrie,  I  would  have  sunk  under  it ;  but  I  hope,  in  the 

kindness  of  the  great  Ruler  over  all,  that  our  dear  father's  debts  will  all  be 

paid,  and  a  reversion  to  his  children.     I  cannot  say  too  much  in  Mrs  Ferrie's 

praise,  and,  for  myself,  I  hope  I  will  never  be  so  far  lost  to  as 

to  forget  her.     I  will  write  Lizzy  by  and  bye.     Tell  her  to  write  me  often, 

and  not  mind  me.     I  aim,  &c.  George  Ferrie. 

The  respondent  by  his  fourth  plea,  denied  having  ever  agreed  to  account  to 
the  appellant  for  a  fourth  gdiare  of  the  residue  of  the  trust-estate.  The  Lords 
of  the  Second  Division,  after  taking  the  opinions  of  Lords  Mackenzie,  Fuller- 
ton  and  Guninghame,  Judges  of  the  First  Division,  pronounced  an  interlo- 
cutor, (Lord  Justice-Clerk,  and  Lords  Medwyn,  and  Guninghame,  dissenting), 
by  which  they  sustained  the  respondent's  fourth  plea,  and  assoilzied  him  from 
the  conclusion  of  the  summons  for  payment  of  one-fourth  share  of  the  father's 
means  and  estate.     From  this  interlocutor,  the  present  appeal  was  taken. 

BetheUj  Q.C.,  and  Anderson,  Q*G.,  for  the  appellant,  contended,  that  on  the 
deed  of  agreement,  as  altered,  and  the  correspondence  bd;ween  the  parties, 
taken  together,  the  respondent  was  bound  to  allow  the  appellant  a  fourth 
share  of  his  father's  estate,  in  place  of  the  annuity. 

The  Solicitor- General  for  England,  and  Biggs  Andrews,  Q.C.,  who  appeared 
for  the  respondent,  were  not  heard. 

The  Lord  Chancellor.  My  Lords,  under  the  original  deed  of  settlement, 
the  appellant  had  an  annuity  for  his  life,  charged  on  the  share  whic}^  thie  re- 
spondent took  under  the  deed,  and  redeemable  on  payment  of  a  sum  of 
L.2,500.  This  will  explain  much  that  has  been  relied  on  in  different  parts  of 
the  correspondence.  It  was  afterwards  discovered  that  the  estate  was  so  en- 
cumbered, as  not  to  be  able  to  pay  the  debts,  unless  the  period  of  division  was 
accelerated.  A  deed  of  arrangement  was  accordingly  prepared,  but  without 
previously  consulting  the  appellant,  and  Mr  Atherton.  This  deed,  my  Lords, 
authorised  the  sale  of  the  estate,  but  it  did  not  alter  the  father's  settlement, 
but  left  the  rights  of  the  parties  to  the  property  as  they  were  under  the  settle- 
ment. The  arrangement  was  made  for  the  benefit  of  all  the  family,  and  it 
was  as  much  to  the  advantage  of  the  appellant,  Peter  Ferrie,  as  to  that  of 
George  Ferri^,  that  it  should  be  made.  The  deed  was  received  in  America 
for  approval,  by  persons  competent  to  deal  with  it ;  fo»  no  one  understood  it 
better  than  Mr  Atherton  and  the  appellant  did.  Mr  Atherton  did  all  he  could 
to  induce  the  appellant  to  execute  it  as  it  stood.  The  deed  however  was 
altered,  but  there  is  nothing  in  the  deed,  as  altered,  which  would  give  the 
appellant  what  he  now  seeks  to  have ;  although  it  reserves  to  himself  his 
right,  it  does  not,  in  fact,  give  him  more  than  he  had  before.  What  claim, 
my  Lords,  had  he  to  alter  the  terms  of  his  father's  settlement  ?  None  whatever ; 
except  that  he  was  discontented  with  it.  Mr  Atherton  was  tuixious  that  the 
deed  of  arrangement  should  be  signed  by  the  appellant,  and  he  promised  him 
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Nov.  28. 1852.^^1;  i^  -^ovUH  Qadei^vour  to  efiect  a^  arrangenieiit  iat  him  with  the  re^iond- 
„    r^^""^      ent.    It  W4a  i^gi*eQ4  tberefbre,  that  ther^  Bhould  bd  two  chfesaes  of  letters 

Feme  v,  ,  .    .        V  t      -»  ^     ^         ^  . 

Feme.  wntteo,  ^Q  it  is  omy  neceisaryf  my  Lprda,  to  read  toeee  letters  wntten  at 

the  same  time,  and  probably  in  the  same  roomy  to  see  the  intention  of  the 
parties.  .  In  the  letter  to  Atberton  the  aj^pellant  says,  ^^  I  have  been  induced 
to  execute  the  deed  on  the  upderstanding  that  GFeorge  will  award  to  me  the 
fourth  share  of  my 'father's  estate.  George  is  bound,  in  honour  at  least,  to 
mete  tp  me  this  justice,''  and  he  oonchides  tiie  letter  with  saying,  ^*  I  am  under 
the  necessity  of  leaving  the  matter  as  it  is  ii)  your  hands,  as  mediator,  to  get 
this  arrangeqiont  effected  between  George  and  myselL"  Now,  contrast  that 
letter  with  the  letter  from  the  appellant  to  Messrs  Peebles  and  Campbell,  and 
the  two  letters  oonolusively  shew,  that  the  deed  was  executed  by  the  appellant 
in  the  sense  in  which  it  was  originally  sent  to  America  to  be  executed  by  him. 
The  appellant,  whilst  he  reserved  to  himself  this  right  which  he  claims,  took 
care  to  send  the  deed  back,  accompanied  with  such  letters  as  should  induce  the 
parties  in  Scotiand  to  act  upon  the  deed  as  if  no  alteration  had  been  made  in 
it.  Mr  Atherton  was  examined  as  to  the  communications  he  had  with  the 
respondent,  on  the  subject  of  Peter's  letter  to  him  of  the  38th  of  April  1845,- 
and  he  was  under  the  necessity  of  saying,  that  he  never  did  receive  from  the 
respondent,  George  Ferrie,  any  letter  in  reference  to  such  letter  of  the  28th 
April,  or  the  proposal  therein  contained.  Being  shewn  the  letters  written  by 
him  to  the  respondent  of  12th  May,  26th  May,  12th  July,  and  28th  July 
1845,  he  was  thus  interrogated,  '^  You  are  requested  to  state  whether  in  answer 
to  these  letters,  or  otherwise,  you  ever  received  from  the  defender,  George 
Ferrie,  any  letter  or  other  written  commimication  consenting  or  agreeing  to 
allow  the  pursuer  one-fourth  share  of  his  father's  succession."  His  answer 
was,  "  I  did  not  receive,  and  could  not  get  any  answer  from  George  Ferrie, 
either  written  or  verbal,  to  any  of  the  letters  referred  to."  Now,  my  Lords, 
what  does  all  this  amount  to,  but  that  the  mediation  was  undertaken  by  Mr 
Atherton  to  procure  the  consent  of  George  to  Peter  having  one-fourth  share, 
in  lieu  of  the  annuity,  and  that  it  failed.  The  appellant  and  his  agent  never 
w^ere  able  to  extract  from  the  respondent  any  admission  favourable  to  the  case 
of  the  appellant.  There  is,  my  Lords,  also  a  correspondence  between  the 
appellant  and  the  respondent,  but  that  also  does  not  assist  his  case.  [His 
Lordship  here  read  the  letter  from  the  appellant  to  the  respondent,  dated  27th 
June  1845.]  He  there  tells  his  brother,  that  being  told  by  Messrs  Peebles 
and  Campbell  that  his  annuity  might  be  about  equivalent  to  a  fourth  share, 
he  don't  desire  to  disturb  the  matter  as  it  stands,  if  that  is  so,  ^*  or  even  if  it 
be  at  all  near  the  mark."  He  does  not  say  that  he  desires  to  enforce  a  con- 
tract which  it  was  in  his  power  to  have  executed,  but  only  to  ascertain  what 
is  the  value  of  his  interest  The  answer  of  the  respondent  lb  certainly  evasive, 
and  reflects  great  discredit  on  him,  but  we  are  here,  my  Lords,  only  on  ques- 
tions of  law.  It  is  clear  that  the  deed  gives  no  pretence  for  the  appellant's 
claim,  and  though  it  might  have  been  an  important  question  what  would  have 
been  the  effect  of  the  correspondence,  if  it  had  taken  a  different  turn  from  what 
it  has  done,  the  matter  does  not  now  arise,  and  I  therefore  move  your  Lord- 
ships  that  the  interlocutors  complained  of  be  affirmed. 
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Lord  Trubo  conourred.  Nov.  28. 1851 

Interlocutors  affirmed  with  costs.  "-^v^ 

I>eana  and  Rogers,  Agents  for  the  Appellimt.  S®"!®  "' 

T,  W.  WebiUr,  Agent  for  the  Responents.  *eme. 


FERRIE  r.  FEREIE,  and  Others,  No.  2. 

7>iM(-Z>aei^— JTuCflTCft,  Heritaifhor  MovealU^^Cwvtnioi^^Interm  Rent8.^»A  tnuter  con- 
veyed his  heritable  sabjects  to  trustees  on  trust,  to  hold  them  until  the  eldest  of  his  grand- 
children, if  any,  should  attain  the  age  of  twenty-one,  or  in  case  of  no  grandchildren,  for 
nineteen  years,  from  the  date  of  the  deed,  in  order  that  the  same  might  be  then,  but  not 
sooner,  sold  and  divided  among  his  children,  and  their  successors.  After  the  truster's 
death,  in  order  to  create  fonds  for  the  payment  of  his  debts,  the  beneficiaries  entered  into 
a  deed  of  arrangement,  by  which  they  agreed  that  a  certain  portion  of  the  property  should 
be  sold  immediately,  and  applied  in  payment  of  the  debts.  As  to  the  remaining  proper- 
ties, it  was  agreed  that  the  rents  until  sale,  should  be  divided  amongst  the  beneficiaries,  ac- 
cording to  the  deed  of  trust,  with  a  power  of  sale,  if  at  any  time  it  should  be  necessary  to 
do  so,  and  a  clause,  that  in  the  event  of  the  same  not  being  sold  before  the  nineteen  years, 
that  the  same  should  then  be  sold,  whether  there  were  grandchildren  of  the  truster,  or  not. 
•  One  of  the  beneficiaries,  who  was  a  party  to  this  deed,  died  before  all  the  property  was 
sold  : — HM  that  his  share  of  the  trust  estate  was  moveable,  but  as  there  was  no  absolute 
conversion  of  a  portion  of  the  property,  until  after  the  nineteen  years  had  elapsed,  the 
rents,  in  respect  of  such,  until  that  period,  went  to  his  heir-at-law. 

This  was  an  appeal  against  an  interlocutor  of  the  First  Division  of  the  Court  i^ov.  26. 1852. 
of  Session,  made  in  a  process  of  maitiplepoinding,  raised  by  George  Ferrie,  one      '^■^v^^ 
of  the  respondents,  in  order  to  have  it  determined,  to  whom  belonged  the  Ferric  v, 
share  of  the  late  Dr  William  Ferric,  in  the  trust  estate  of  his  father,  Bobert  ^^^^  ^^ 
Ferric,  of  Blairtumnock. 

Mr  Bobert  Ferrie  died  in  January  1845,  leaving  a  widow,  and  four 
children,  vie.,  George  Ferrie,  his  eldest  son  and  heir-at-law,  Peter  Ferric, 
the  appellant,  the  since  deceased  Dr  William  Ferrie,  and  a  daughter,  Chris- 
dan,  who  was  married  to  a  Mr  Atherton.  Several  years  before  his  death,  viz., 
in  July  1837,  Mr  Bobert  Ferrie  executed  a  trust-disposition  and  settlement, 
whereby  he  disponed  and  conveyed  all  his  means  and  estates,  both  heritable 
and  moveable,  to  certain  trustees,  for  the  purposes,  inter  alia :  Fifth,  To  hold 
and  retain  his  heritable  subjects,  with  the  exceptions  therein  mentioned,  until 
the  eldest  of  his  grandchildren,  if  any,  should  attain  the  age  of  twenty-one 
years,  or  in  case  of  no  grandchildren,  for  nineteen  years  from  the  date  of  the 
trust-deed,  in  order  that  the  same  might  be  then,  but  no  sooner,  sold  and 
divided  among  his  children  and  their  .successors,  in  terms  of  the  destination 
in  the  settlement  as  therein  mentioned :  Sixths  To  divide  and  pay,  ailer  the 
expiry  of  five  years  from  the  date  of  the  deed,  the  free  annual  residue  of  the 
trust-subjects,  and  proceeds  of  the  same,  ''one  half  or  two-fourth  shares  thereof 
to  the  said  George  Ferrie,  and  his  successors,  and  one-fourth  share  thereof  to 
each  of  William  Ferrie,  (his  son),  and  Christian  Ferric,  (his  daughter),  and 
their  successors  respectively,  the  said  Chi*istian  Ferrie's  share  being  payable 
to  the  foresaid  trustees  under  the  contract  of  marriage  between  her  husband 
Charles  Atherton  (formerly  residing  at  Woolwich,  now  in  DevonportX  and 
her,  in  the  terms,  and  for  the  purposes,  and  under  the  conditions  and  restric- 
tions therein  written  :*'  Eighth,  To  divide  the  free  proceeds  of  the  whole  trust- 
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Nor.  26. 1862.®*'*^*®>  heritable  and  moveable,  which  was  to  be  held  under  trust  as  men- 
^'^v^-'      tioned  in  the  fifth  purpose  of  the  deed,  "  to  and  in  &vour  of  the  said  George 

Feme  v.  Ferrie,  or  his  successors,  of  one-half  or  two-fourth  shares  of  the  same  ;  and 
of  the  said  William  Ferrie,  or  his  successors,  of  one  fourth  share  thereof  and 
of  the  said  trustees,  or  trustee  under  the  foresaid  contract  of  marriage  be- 
tween  the  said  Christian  Ferrie  and  Charles  Atherton,  of  the  remaining  one- 
fourth  share  of  the  said  residue,  and  reversion  for  the  use  and  behoof  of  the 
said  Christian  Ferrie  and  Charles  Atherton,  and  the  survivor  ol*  them,"  &c. 

Upon  Mr  Ferrie*s  death,  it  was  ascertained  that  his  whole  house  property 
was  very  heavily  burdened  with  debt,  and  that  his  personal  estate  was  alto- 
gether insufficient  to  meet  his  ordinary  personal  debts.  Under  these  circum- 
stances a  deed  of  agreement  was  entered  into  by  the  parties  interested  in  the 
trust-estate ;  that  is  to  say,  George  Ferrie,  Peter  Ferrie,  the  late  Dr  William 
Ferrie,  and  Mr  and  Mrs  Atherton,  there  being  no  grandchildren  of  the  tes- 
tator. The  deed  commenced  by  reciting,  that  in  consequence  of  the  peculiar 
terms  and  tenor  of  this  trust-disposition  and  deed  of  settlement,  which  seemed 
to  confer  no  powers  upon  the  trustees  to  sell  any  part  of  the  heritable  proper- 
ties belonging  to  the  testator,  which  formed  the  principal  portion  of  his  estate, 
excepting  that  situated  at  Carlton  Place,  until  the  expiry  of  at  least  nineteen 
years  from  the  date  of  the  said  trust-disposition  and  deed  of  settlement,  and 
for  even  a  longer  period,  on  the  occurrence  of  the  events  therein  specified,  and 
also  of  there  being  no  funds  at  present  available,  or  likely  to  be  for  some  time, 
for  the  payment  of  the  testator's  personal  debts,  the  trustees  were  therefore, 
and  for  olJier  good  reasons,  unwilling  to  accept  of  the  trust.  And  after  set- 
ting out  other  recitals,  the  deed  contained  the  following  recital,  viz.,  "  We  are 
therefore  decidedly  of  opinion,  that  at  least  a  large  portion  of  the  heritable 
properties  should  be  immediately  sold  and  disposed  of,  and  the  whole  price 
and  proceeds  thereof,  together  with  the  prices  and  proceeds  of  the  moveable 
property  left  by  the  deceased,  excepting  always  that  portion  thereof  conveyed 
to  me,  the  said  George  Ferrie,  or  as  much  thereof  as  will  be  necessary,  be 
applied  in  payment  of  the  personal  and  heritable  debts  due  by  the  deceased, 
and  that  the  balance,  if  any,  as  well  as  the  whole  free  rents  and  profits  of  the 
heritable  property,  which  shall  then  remain  unsold,  and  falling  due  from  and 
after  the  term  of  Whitsunday  next,  should  be  paid  and  divided  amongst  us, 
in  the  shares  and  proportions,  and  under  the  provisions,  conditions,  declara- 
tions, restrictions,  and  limitations,  contained  in  the  foresaid  trust-disposition 
and  deed  of  settlement." 

It  was  then  provided  and  agreed  by  the  deed,  that  George,  the  eldest  son 
and  heir,  and  failing  him,  the  others  in  their  order,  should  make  up  titles  to 
all  the  heritable  property,  with  power  to  borrow  money  on  it  to  pay  off  debts ; 
and  by  the  second  head  of  the  agreement,  it  was  provided  that,  whether  it 
should  be  found  necessary  to  borrow  money  for  the  purposes  aforesaid  or  not, 
the  heritable  properties  belonging  to  the  deceased,  situated  in  Saint  Vincent 
Street,  Renfield  Street,  and  Carlton  Place,  should  immediately,  after  the  title 
thereto  was  made  up  in  manner  aforesaid,  or  as  soon  thereafter  as  could  be, 
be  sold  and  disposed  of,  either  by  public  roup  or  private  bargain,  as  might  be 
deemed  at  the  time  most  advisable,  and  the  whole  price  and  proceeds  thereof, 
or  as  much  as  might  be  necessary,  should  be  applied  towards  the  payment 
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and  discharge  of  the  personal  and  heritable  debts  due  by  the  deceased.     The  Nov.  29. 1852, 
fourth  and  fifth  heads  of  the  said  agreement  were  as  follows  : — "  Fourth^  That      ^-v^-' 
the  whole  of  the  free  rents  and  proceeds  of  the  remaining  heritable  properties,  Feme  v, 
situated  in  Buchanan  Street  and  Gordon  Street,  becoming  due  and  payable  **""^ 
from  and  after  the  term  of  Whitsunday  next,  and  so  long  as  the  same  shall 
remun  unsold,  shall  be  divided  and  paid  amongst  us,  in  the  shares,  divisions, 
and  proportions  and  under  the  deductions,  aud  with  and  under  the  whole 
provisions,  conditions,  burdens,  declarations,  restrictions,  and  limitations  spe- 
cified or  referred  to  in  the  foresaid  trust-disposition  and  deed  of  settlement, 
and  partly  above  narrated,  which  is  hereby  referred  to  and  held  as  repeated. 
Fifih^  That  immediately  after  the  sale  of  the  said  whole  heritable  and  move- 
able property  above  mentioned,  in  manner  before  specified,  and  of  the  prices 
thereof  being  applied  in  manner  foresaid,  I,  the  said  George  Ferrie,  or  which- 
ever of  us  in  whose  person  the  title  shall  have  been  made  up  in  manner  foresaid, 
shall  be  bound  and  obliged  to  dispone,  assign,  and  convey  the  said  remaining  # 

heritable  property  in  Buchanan  Street  and  Gordon  Street  to  myself,  himself, 
or  herself,  and  the  said  Peter  Ferrie,  Christian  Ferrie  or  Atherton,  William 
Ferrie,  and  Charles  Atherton,  and  the  survivor  of  us,  and  the  heirs  of  the 
survivor,  a  m(\jority  of  the  survivors  being  a  quorum,  in  trust  always  for 
behoof  of  us  respectively  and  our  foresaids,  in  the  shares  and  proportions, 
and  under  the  deductions,  and  with  and  under  the  whole  conditions,  pro- 
visions, declarations,  restrictions  and  limitations  contained  in  and  expressed 
in  the  foresaid  trust-disposition  and  deed  of  settlement,  but  so  far  only,  how- 
ever, as  the  same  are  not  at  variance  or  inconsistent  with  the  provisions  and 
conditions  herein  before  and  after  written." 

By  the  sixth  head  of  the  agreement  it  was  provided,  that  if  at  any  time  it 
should  be  considered  necessary  or  advisable  to  dispose  of  the  said  whole  re- 
maining property,  a  majority  of  the  said  trustees  should  be  entitled  to  do  so, 
and  that  the  shares  and  proportions  of  the  price  accruing  and  belonging  to 
the  respective  legatees  should  be  paid  to  them,  or  otherwise  invested,  in  such 
way  as  each  of  them  might  direct.  And  the  seventh  head  was  in  the  follow- 
ing words,  viz. : — ^*  In  the  event  of  the  said  property  in  Buchanan  Street  and 
Gordon  Street  not  being  so  sold  and  disposed  of  before  the  expiry  of  the  said 
nineteen  years  ftx)m  the  date  of  the  deed  of  settlement  as  aforesaid,  in  that 
case  it  is  agreed  and  conditioned  amongst  us,  that  immediately  after  the  ex- 
piry of  nineteen  years  from  the  date  of  the  foresaid  deed  of  settlement,  whether 
there  shall  be  children  born  to  or  by  us,  or  either  of  us,  or  not,  the  said  pro- 
perty shall  then  be  sold  and  disposed  of  by  public  roup  or  private  bargain,  as 
may  be  deemed  advisable,  and  at  such  prices  as  can  be  obtained  for  the  same ; 
and  we,  or  the  survivor  of  us,  shall  be  bound  to  execute  and  deliver  valid 
and  sufficient  dispositions  and  conveyances,  or  other  deeds  and  writs  neces- 
sary to  the  purchasers  or  purchaser,  for  rendering  his  or  their  title  complete, 
and  the  whole  price  and  proceeds  of  said  sale,  after  deducting  all  debts,  bur- 
dens, and  incumbrances  affecting  the  said  subjects,  or  the  deceased*s  estate, 
and  expenses  of  sale  or  otherwise,  shall  be  paid  and  divided  in  the  shares 
and  proportions,  and  in  the  manner,  and  under  the  conditions  particularly 
mentioned  in  the  immediate  preceding  article,  being  article  sixth  hereof." 

The  dee()i  of  agreement  was  afterwards  acted  upon  by  the  parties,  and  a 
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Not.  2^.  1852.  title  wafi  made  up  by  George  Ferrie  to  the  heritable  properties,  and  several 
Ferrie  v.         ^^  ^^®  properties  were  accordingi j  sold.    After  part  of  the  heritable  propertj 
Feme,  &c.      had  been  so  sold,  the  said  Dr  William  Ferrie  died,  withoat  issue,  leaving  a 
trust-deed  of  settlement  executed  a  few  days  before  his  death.    By  this  set- 
tlement he  conveyed  to  trustees,  of  whom  the  respondents  in  this  appeal  were 
the  acceptors,  all  his  property,  and  in  particular  his  share  and  interest  in  hia 
father's  trust*estate  for  the  purposes  therein  mentioned.    The  deed  having 
been  executed  on  deathbed  was  insufficient  to  convey  heritage.    The  ques- 
tion arose,  to  whom  did  Dr  Ferrie's  share  and  interest  in  the  residue  of 
his  father's  trust-estate  belong?    Geoi^  Ferrie  claimed  the  whole,  on  the 
ground  that  the  share  had  never  vested,  and  therefore  had  accrued  to  him, 
in  virtue  of  a  special  clause  in  the  trust-deed ;  whilst  the  appellant  and  re- 
spondents both  maintained  that  it  had  vested,  but  the  respondents  claimed  it 
as  moveable  property  failing  to  them  under  the  provisions  of  the  settlement 
•  made  by  Dr  Ferrie  for  distribution  and  division,  whilst  the  appellant,  Peter 

Ferrie,  in  the  character  of  Dr  Ferrie's  heir*at-law,  claimed  it  as  heritable. 
The  case  came  to  be  advised,  upon  the  report  of  the  Lord  Ordinary,  by  the 
First  Division  of  the  Court  of  Session,  who  pronounced  the  unanimous  deei* 
sion  that  Dr  Ferrie's  share  had  vested,  and  that  it  was  moveable  in  its  nature, 
and  so  carried  by  his  settlement  Against  this  judgment  Peter  Ferrie 
entered  the  present  appeal,  but  his  brother  George  acquiesced  therein. 

Bethdlj  Q.C.,  and  Anderson,  Q.C.,  for  the  appellant.  The  share  of  Dr 
Ferrie  was  heritable,  and  passed  therefore  to  the  appellant  as  his  heir-at-law. 
De facto  the  fund  in  medio  is  real  estate,  and  there  is  nothing  either  in  the 
trust-deed  of  his  father,  or  the  deed  of  agreement  that  was  entered  into  by 
the  parties,  to  alter  its  character  as  such.  The  testator,  Robert  Ferrie,  had 
'  no  grandchildren,  and  it  is  submitted  that  the  fifth  clause  of  the  trust-deed 
contains  no  positive  direction  to  sell,  so  as  to  convert  the  right  of  his  children 
to  a  mere  right  to  call  for  an  account  of  the  proceeds  of  the  trust-estates ;  but 
that  the  clause  is  only  a  power  to  the  trustees,  in  their  discretion,  at  the  period 
there  mentioned,  to  sell  for  the  purpose  of  paying  off  the  debts  which  may 
affect  the  heritable  estate.  Even  supposing  there  is  a  conversion  under  the 
trust-deed,  the  deed  of  agreement  was  an  election  by  the  parties  that  it  should 
not  be  so  carried  out.  The  object  of  that  deed  of  agreement  was  only  to 
accelerate  the  power  of  sale  given  by  the  will,  for  the  purpose  of  paying  the 
debts.  The  Buchanan  and  Gordon  Street  properties  have  not,  in  fact,  been 
sold,  and  remain  heritage  de  facto,  and  by  the  fifth  clause,  George  Ferrie  is 
bound  to  convey  thorn  to  the  parties  to  the  deed,  and  the  survivor  of  them> 
and  the  heirs  of  the  survivor.  The  Lord  Chancellor.  How  do  you 
reconcile  the  seventh  clause  with  his  fifth  clause?  The  seventh  clause 
is  only  a  power  to  be  resorted  to,  if  the  beneficiaries  should  determine 
that  the  properties  should  be  sold,  and  instead  of  being  conveyed  to  them 
as  provided  by  the  fifth  clause.  If  there  be  a  conversion  before  the  nine- 
teen years  have  expired,  from  that  time  the  conversion  will  take  place,  but 
if  the  only  conversion  is  fixed  to  take  place  at  the  expiration  of  nineteen 
years,  then,  until  that  period  has  arrived,  the  property  remains  heritable, 
and  liable  to  descend  as  such. 
liolt,  Q.C.,  and  Dunlop^  fur  the  respondents.     In  the  first  place,  it  is  sub- 
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mitted,  thai  ander  the  original  trost^eed  of  settlement,  Dr  Feme's  shaie  was  Nor.  2$.  1853. 

moveable.    There  was  contained  in  that  deed  a  tnist  for  sale,  and  if  there  be      ^^y^^ 

such,  although  the  language  maj  import  only  a  power,  and  although  the  in-^^n^e  v* 

tention  of  the  settler  may  appear  to  be  a  sale  for  payment  of  his  debts,  yet,  if       ^ 

the  legatee  is  to  take  the  surplus  after  such  sale,  he  takes  it  as  personalty, 

Angus  v.  AngWj  (4  Shaw,  279) ;  Btarell  v.  Bcukafield^  (11  Bear.,  525>    In 

the  next  place,  whether  the  share  under  the  trust-deed  was  heritable  or  not, 

the  deed  of  agreement  manifested  an  intention  on  the  part  of  Dr  Ferrie  to 

convert  it  into  personalty,  and  slight  circumstances  are  sufficient  for  such 

purpose.  Biggs  v.  Andrewsy  (5  Sim.,  424) ;  Cookson  v.  Cookson,  (12  Clk.  and 

Fin.,  121).    The  seventh  clause  shows  that,  at  all  events,  at  the  end  of  the 

nineteen  years,  the  property  was  to  be  converted  into  personalty ;  this,  which 

was  therefore  to  be  its  ultimate  destination,  forms  a  key  to  the  whole,  and 

affects  the  character  of  property  during  the  whole  period,  so  tliat  the  in-  ' 

terim  rents  follow  as  personalty* 

BttheUy  in  reply,  contended,  that  the  parties  to  the  deed  of  arrangement 
not  being  the  absolute  owners  of  the  property,  could  not  change  its  character 
80  as  to  affect  their  children.  On  this  point  BoU  was  heard  in  answer,  and 
he  urged  that  it  had  been  admitted  that  the  parties  had  the  power  of  dealing 
with  the  property  by  the  deed  of  agreement,  and  the  appellant  was  estopped 
from  taking  this  objection* 

The  LoBD  Chanckllob.  This  case,  my  Lord^  has  been  elaborately 
argued,  and  it  depends  on  the  construction  of  the  deed  of  agreement  which 
was  entered  into  between  the  parties.  With  respect  to  the  question  as  to  the 
rents  of  the  unsold  property  before  the  period  for  division  has  arrived,  I  ad- 
vise your  Lordships  not  at  present  to  dispose  of  it.  My  Lords,  by  the  deed 
of  agreement,  the  parties  assume  to  themselves  a  power  to  alter  the  original 
deed  of  settlement,  so  as  to  enable  them  to  seH  the  properties  at  a  time  when, 
according  to  the  original  instrument,  they  were  not  saleable.  I  shall  assume 
therefore,  that  by  the  deed  of  agreement,  the  parties  were  enabled  to  dedicate 
the  property  in  the  way  they  thought  proper,  and  I  observe,  my  Lords,  that 
the  learned  Judges  of  the  Court  below  were  all  of  opinion  that  the  deed  of 
agreement  was  a  binding  deed,  and  there  has  been  no  appeal  on  that  point  This 
however  still  leaves  open  the  question  as  to  the  construction  of  that  deed.  The 
parties  to  that  deed  desired  to  accelerate'the  period  of  sale,  because  there  were 
debts  of  the  testator  which  were  pressing.  It  must  certainly  be  admitted,  that 
in  the  recitals  they  do  not  express  an  intention  of  disposing  by  sale  of  the 
whole  <)f  the  properties,  but  in  the  operative  part  of  the  deed,  they  divide  the 
properties  into  two  classes ;  under  the  first  class  is  certain  heritable  property 
which  was  to  be  sold  immediately,  and  converted  into  money,  and  it  is  perfectly 
clear,  that  that  is  an  absolute  conversion  of  such  property,  and  according  to  the 
decision  of  the  Courts,  it  is  a  conver»on  from  the  time  of  the  execution  of  the 
deed.  Now,  my  Lords,  as  to  the  second  class,  the  way  the  parties  deal  with 
the  property  in  that  class,  was  this,  they  said,  that  until  such  property  was 
sold,  the  rents  and  proceeds  of  it  should  go  according  to  the  provisions  of  the 
trust-deed  of  settlement.  Until  the  death  of  any  of  the  parties  to  the  deed  of 
agreement,  it  was  altogether  an  indifferent  matter,  whether  the  property  was 
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Nov.  26. 1852.  changed  in  its  character  or  not,  bat  the  death  of  one  of  them  has  raised  this 
'^'Y^-^      difficulty.    The  fifth  clause  of  the  agreement  says,  that  immediately  after  the 

Ferrie  v.  g^^  Qf  ^^  properties  comprised  in  the  first  class,  or,  in  other  words,  as  soon 
as  the  same  has  been  sold,  and  the  debts  of  the  testator  paid  thereout,  then 
there  shall  be  a  conveyance  of  the  property  in  the  second  claiss  to  the  persons 
interested  therein,  according  to  their  rights  under  the  original  trust-deed,  but 
with  this  material  proviso^  viz.,  so  far  only  as  the  same  were  not  at  variance 
or  inconsistent  with  the  provisions  of  the  deed  of  agreement  Now,  what 
comes  afterwards  is  this,  the  parties  anticipated  that  a  sale  of  the  property 
comprised  in  this  second  class,  might  be  desirable ;  accordingly,  the  sixth 
clause  gives  an  absolute  power  to  the  majority  of  the  parties  to  sell  such  pro- 
perty, notwithstanding  the  fifth  clause.  It  is  clear,  therefore,  that  this  pro- 
perty might  be  sold,  whether  necessary  or  not,  and  from  this  moment,  such 
sale  should  take  place,  the  property  would  become  at  once  impressed  with  the 
character  of  personalty.  Then  comes  the  seventh  clause,  and  that  says,  that 
immediately  after  the  expiry  of  nineteen  years  firom  the  orginal  deed  of  settle- 
ment, whether  there  be  children  or  not,  the  property  in  the  second  class,  if 
not  sold  before,  is  then  to  be  sold.  The  parties  have  so  far  bowed  to  the  tes- 
tator's will,  that  this  property  might  in  some  event  remain  for  nineteen  years 
unsold,  but  then  at  all  events,  the  property  is  to  be  absolutely  sold ;  therefore, 
ft'om  that  moment,  the  property  is  impressed  with  the  character  of  personal 
estate,  and  the  result  is,  that  the  decision  of  the  Court  below  is  right,  so  far 
as  regards  the  corptis  of  the  fund.  But,  my  Lords,  I  do  not  entertain  the  same 
opinion  as  regards  the  intermediate  rents.  I  do  not  think  that  there  is  any- 
thing in  the  deed  of  agreement,  which,  by  implication,  gives  them  to  the  par- 
ties, and  therefore  until  there  has  been  a  sale,  the  rents  will  go  upon  the  death 
of  the  parties,  to  their  real  representatives.  As  this  point  was  not  taken  in 
the  Court  below,  I  do  not  advise  your  Lordships  to  dispose  at  once  of  this 
point,  in  order  that  I  may  consider  the  matter. 

On  a  subsequent  day,  (30th  November),  the  Lord  Chancellor,  after  stat- 
ing that  the  question  as  to  the  intermediate  rents  had  been  reserved,  in  order 
that  the  documents  might  be  examined,  said,  I  have  since  looked  at  the 
documents  with  great  care,  and  I  think  it  far  from  clear,  that  there  was  an 
absolute  conversion  under  the  original  deed  of  settlement ;  it  is  clear,  how- 
ever, that  the  case  depends  upon  the  second  deed,  and  in  that  I  do  not  find 
an  absolute  conversion  before  the  period  of  nineteen  years,  though  there  may 
be  one  before  then,  if  there  should  be  a  sale.  I  think,  therefore,  that 
although  this  point  had  escaped  the  attention  of  the  learned  Judges  in  the 
Court  below,  until  such  time  arrives,  there  is  no  conversion,  and  therefore,  I 
move  your  Lordships,  that  the  interlocutor  be  affirmed,  with  this  variation, 
that  it  should  contain  a  declaration,  that  there  is  no  absolute  conversion  as  to 
the  Gordon  Street  property,  until  the  period  of  nineteen  years  has  arrived, 
unless  before  then  an  actual  sale  shall  take  place,  when  a  conversion  will 
occur. 

Interlocutor  affirmed  with  such  variation,  and  without  costs. 

Deans  and  Rogers^  Agents  for  the  Appellant. 

GrahamA,  WeemSj  and  Grahame^  Agents  for  the  Respondents. 
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GEILS  V.  GEILS. 

Divorce  in  ScotUmd  afUr  a  decree  for  separation  in  ike  English  Consistorial  Court-^wns-  No.  8. 
diction^  application  to  amend  appeal  closing  the  record — Defences^  dUaiory^  or  on  the  merits.'-^ 
The  wife  of  a  domiciled  Scotsman  being  sued  by  her  husband  in  the  Arches  Court  in  Eng- 
land for  restitution  of  conjugal  rights,  put  in  a  responsive  allegation,  charging  the  husband 
with  adultery,  and  praying  for  a  separation.  The  Arches  Court  accordingly  decreed  a  sen- 
tence of  divorce  a  mensa  et  tkoro.  The  wife  having  afterwards  raised  an  action  in  the  Court 
of  Session  in  Scotland  for  a  divorce  a  vinculo  matrimonii  founded  on  the  same  acts  of  adul- 
tery, the  husband  pleaded  as  a  bar  to  the  same,  the  sentence  of  divorce  obtained  in  the 
Arches  Court  i-^Held,  That  the  wife  had  not,  by  obtaining  the  divorce  in  England,  lost  her 
right  of  action  in  the  Scotch  Court  for  a  divorce  a  vinculo  matrimonii,  and  that  the  plea  was 
therefore  bad. 

Query,  Whether  the  efiect  of  the  responsive  allegation  by  the  wife  was  to  make  her  an 
institntor  of  the  suit  in  the  Arches  Court. 

The  Court  of  Session  disposed  of  this  plea  at  once  before  the  record  was  closed,  and 
gave  no  leave  to  appeal ;  this  House  afterwards  held  the  plea  to  be  a  defence  upon  the 
merits,  and  therefore  refused  to  dismiss  the  appeal  on  that  ground.  Q^ery,  Whether  there- 
fore the  plea  was  such  that  the  record  ought  to  have  been  closed,  pursuant  to  6  Geo.  IV., 
c  120 ;  but,  per  Lord  Truro,  even  if  it  be  a  matter  of  right  that  the  case  should  be  remitted, 
by  reason  of  the  record  not  having  been  dosed,  yet  the  application  for  such  purpose  should 
be  made  at  once^  and  it  is  too  late  after  the  appeal  has  been  partly  heard.  The  wife  was 
an  English  lady,  and  the  marri^e  was  solemnized  in  England,  and  the  husband  on  these 
grounds  pleaded  also  a  want  of  jurisdiction.  The  Lord  Ordinary  repelled  this  plea,  and 
his  Lordship's  interlocutor  was  affirmed  by  the  Inner  House.  The  husband  not  having 
included  these  interlocutors  in  his  appeal  to  this  House,  an  application  at  the  hearing  to 
be  allowed  to  do  so  was  reftised. 

The  appellant  and  respondent  are  husband  and  wife,  and  were  married  in  Nov.'30. 1853. 
England  in  1838.  The  respondent  was  by  birth  an  Englishwoman,  but  the  ^^^y^^ 
appellant  was  bom  in  Scotland,  and  was  the  eldest  son  of  a  Scotch  landed  ^i^^  v*  ^^ils. 
proprietor,  on  whose  death  in  1843  he  succeeded  to  his  estate.  Immediately 
after  the  marriage  the  parties  proceeded  to  Scotland,  where,  with  the  excep- 
tion of  various  temporary  visits  to  the  respondent's  mother  in  England,  they 
resided  until  September  1845,  when,  on  the  occasion  of  one  of  these  visits,  the 
respondent  withdrew  herself  from  the  appellant's  society.  The  appellant 
thereupon  instituted  a  suit  in  the  Arches  Court  of  Canterbury  against  his 
wife,  for  the  restitution  of  conjugal  rights,  in  defence  to  which  she  gave  in  an 
allegation,  alleging,  inter  aUct,  cruelty  and  adultery  on  the  part  of  her  husband, 
and  concluding  as  follows : ''  That  she,  the  party  proponent,  may  be  separated 
from  bed,  board,  and  mutual  cohabitation  with  the  said  John  Edward  Geils,  by 
reason  of  his  aforesaid  adultery,  and  also  by  that  of  his  aforesaid  cruelty  to- 
wards, and  unnatural  practices  upon,  the  person  of  the  party  proponent,  by 
your  final  sentence  or  definite  decree,  to  be  made,  signed,  given,  and  promulged 
in  this  behalf." 

The  charge  of  adultery  being  established  to  the  satisfaction  of  the  Court  of 
Ai*ches,  that  Court,  in  April  1848,  pronounced  a  sentence  of  separation  a 
mmsa  et  tharo.  The  respondent  afterwards,  in  May  1849,  raised  in  the  Court 
of  Session  in  Scotland  the  present  action  of  divorce,  by  which,  in  respect  of 
certain  acts  of  adultery  alleged  to  have  been  committed  by  the  appellant,  she 
concluded  to  have  him  divorced  a  vinctdo  matrimoniu  In  defence,  the  appel- 
lant pleaded,  inter  alia,  as  follows  : — "  1.  The  respondent  being  a  native  of 
England,  and  the  marriage  between  the  parties  having  been  contracted  and 
solemnized  in  England  when  she  was  domiciled  there,  according  to  the  rites 
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Nov.  80. 185 2.  of  the  Church  of  England  and  the  laws  of  that  country,  this  Court  has  no 
'^'Y^-^      jurisdiction  to  entertain  the.  present  action,  and  no  power  to  dissolve  the 
Geils  y.  Geils.  marriage. 

"  2.  The  respondent  having  instituted  a  suit  against  the  defender  in  the 
Arches  Court  of  England,  founded  on  the  acts  of  adultery  libelled  on  in  the 
present  summons,  and  having  in  that  process  obtained,  in  April  1848,  a  regu- 
lar sentence  of  separation  a  mensa  et  ihoro^  is  barred  from  maintaining  the 
present  action  in  this  Court.'' 

The  Lord  Ordinary,  (Wood,)  in  No^-ember  1849,  repelled  the  first  of  these 
preliminary  defences,  and  reserved  the  second  until  evidence  of  the  nature  ci 
the  proceedings  in  the  Arches  Court  should  have  been  produced,  which  inter- 
locutor was  affirmed  by  the  First  Division  on  14th  December  1849.  After 
the  cause  returned  to  the  Outer  House,  opinions  of  English  counsel  were  put 
in  as  evidence  of  the  nature  of  the  proceedings  in  the  Arches  Court.  The 
Lord  Ordinary  on  considering  these  opinions,  by  an  interlocutor  of  the  20th 
July  1850,  inter  aUa^  repelled  the  second  preliminary  defence,  and  the  appel- 
lant having  redaimed  to  the  First  Division,  their  Lordships,  on  14th  Decern* 
ber  1850,  adhered.  The  present  appeal  was  now  brought  against  these  two 
hiSt' mentioned  interlocutors,  but  not  against  the  judgment  pronounced  on  14th 
December  1849. 

Betkell,  Q.C.,  and  Anderson,  Q.C.,  for  the  appellant,  contended  first,  that  this 
marriage  being  an  English  marriage,  the  Court  of  Session  in  Scotland  had 
no  jurisdiction  in  the  matter,  citing  Hex  v.  LolUy^  Russ.  and  By.  237 ; 
Warrmder  v.  Wcarrender,  2  Clk.  and  Fin.  560 ;  Beazky  v.  Beazely^  3  Hagg  639  ; 
and  Tovey  v.  Lindsay^  1  Dow  118;  but  the  Lord  Chancellor  said  that  they 
must  argue  on  the  assumption  that  the  Court  of  Session  had  jurisdiction,  as 
the  interlocutor  of  that  Court  affirming  the  interlocutor  of  the  Lord  Ordinary 
repelling  the  defence  of  Want  of  jurisdiction,  had  not  been  appealed  from. 
It  was  then  asked  on  behalf  of  tlie  appellant,  that  he  might  be  allowed  to 
amend  his  appeal,  by  appealing  fi*oi^  that  interlocutor  of  tlie  14th  December 
1849,  but  Moncreif,  on  behalf  of  the  respondent,  objecting  to  this  course,  the 
Lord  Chancellor  said  that  the  appellant  had  better  proceed  to  argue  the 
appeal  as  it  stood,  and  if  the  House  should  ailerw^ds  be  of  opinion  that 
justice  required  the  amendment  to  be  made,  probably  the  application  to 
amend  would  be  entertained.  It  was  then  contended  on  the  part  of  the  ap- 
pellanti  that  tlie  decree  of  divorce  obtained  by  the  respondent  in  England  was 
a  bar  to  the  present  action,  that  the  subject-matter  of  adjudication  in  both 
Courts  was  the  same,  and  Uiat  the  respondent  having  already  obtained  from 
a  competent  tribunal  the  relief  she  sought,  could  not  afterwards  resort  to  the 
tribunal  of  another  country  for  additional  relief  in  respect  of  the  same  sub- 
ject-matter of  complaint.  Allison  v.  Cathy,  1  D.  B.  M.  1025 ;  4  Ersk.  c.  3, 
§  4,  and  Story's  CovJUct,  2d  ed.,  p.  862.  It  was  said  that  the  respondent 
was  substantially  plaintiff  in  the  Arches  Court  in  a  counter  suit  of  divorce, 
the  defence  being  in  practice  adopted  as  a  substitution  for  a  cross-suit,  as 
shewn  by  Best  v.  Best,  1  Addam's  Rep.  411,  and  that  therefore  the  present 
case  could  not  be  distinguished  from  that  of  Allison  v.  Cathy.  It  was  also 
argued  that  the  judgments  were  irregularly  and  incompetently  pronounced, 
without  a^record  having  been  made  up  and  closed  in  terms  of  the  statute 
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6.  Geo:  lY.  c  120, 8ec  4,  7,  and  10.    The  Court  of  Session,  it  was  said,  had  Not.  30. 1862. 
dealt  with  the  plea  as  a  dilatory  plea,  and  when  the  present  appeal  to  this      ^""y^^ 
House  was  presented,  the  respondent  petitioned  against  its  heing  heard,  on  P^-'''  ^^^ 
the  ground  of  the  judgment  below  being  in  respect  of  a  dilatory  defence, 
and  there  being  no  leave  to  appeal ;  but  this  House  determined  that  it  was  a 
peremptory  plea,  and  allowed  the  appeal  to  stand,  (1  McQueen's  Bep.  36), 
therefore  the  Court  below  were  wrong  in  not  afterwards  preparing  and  closing 
the  record  as  on  a  peremptory  plea.    BelTs  Dktj  title  *^  Becord^"  824. 

MoTicreiffy  and  Dr  Addams^  contra,  with  reference  to  the  last  point  stated, 
that  the  interlocutor  of  the  Court  below  was  not  a  judgment  on  the  merits 
within  the  meaning  of  the  statute,  and  although  this  House  had  held  the 
plea  as  not  properly  a  dilatory  plea,  yet  it  was  in  the  nature  of  a  plea 
to  the  jurisdiction  of  the  Court,  and  it  was  competent  to  the  Court  to 
dispose  of  it  without  the  record  being  closed,  and  in  Warrender  v.  TFar- 
rendeTy  the  question  as  to  jurisdiction  was  raised  as  here  on  the  prelimi- 
nary defences,  and  was  afterwards  brought  before  this  House  without  the 
record  being  closed ;  on  the  same  point  Hawkins  y.  Wedderhtm,  4  S.  and 
D.  9^4  ;  and  Gray  v.  PolhiUy  9  S.  and  D.  1146,  were  cited.  With  respect 
to  the  merits  it  was  contended  for  the  respondent,  that  the  second  plea  was 
bad,  because,  in  the  first  place,  the  remedy  sought  for  in  England  by  the  re- 
spondent was  not  the  same  as  she  now  asked  for  in  Scotland,  and  in^the  next 
place,  that  she  was  not  the  institutor  of  the  proceedings  in  the  Arches  Court, 
that  the  relief  obtained  by  her  there  was  not  obtained  at  her  primary  instance, 
bat  that  she  was  forced  into  that  Court  by  the  appellant,  and  that  in  defending 
herself,  was  obHged  by  the  practice  of  the  Court,  to  adopt  the  course  she  did, 
and  though  it  was  not  necessary  for  her  to  have  concluded  her  allegation 
with  a  prayer  for  divorce,  yet  that  it  was  almost  the  invariable  practice  to  do 
so,  and  whether  so  prayed  or  not  the  sentence  of  divorce  would  still  have 
followed.  Connelly  v.  Connelly^  7  Notes  of  cases  in  Eccl.  Courts,  444 ;  West- 
mecOh  v.  Westmeathy  before  the  Privy  Council,  not  reported,  and  as  to  the  mar- 
riage being  a  Scotch  marriage,  Warrender  v,  Warrender^  2  Shaw  and  McLean, 
154,  was  relied  on. 
Bethelly  Q.C.,  replied. 

The  Lord  Chancellor.  My  Lords,  the  case  is  one  of  a  marriage  by  a 
person  who  was  a  Scotchman  domiciled  in  Scotland,  with  an  English  lady  of 
landed  property  in  this  country.  [His  Lordship,  after  detailing  the  principal 
facts,  said,]  My  Lords,  it  appears  that  the  nature  of  the  defence  in  England 
must  have  been  that  which  this  lady  set  up  to  the  suit  for  the  restitution  of 
conjugal  rights.  She  had  not  a  variety  of  defences,  but  a  single  defence,  and 
that  was  the  case  of  adultery.  The  consequence  of  the  adultery  being  proved 
would  of  course  be,  that  the  husband  would  not  succeed  in  his  suit.  But  it 
appears  clearly  enough  from  the  case  of  Best  v.  Besty  that  formerly  a  cross  suit 
was  necessary  by  the  wife,  if  she  desired  her  defence  to  be  followed  up  by  a 
decree  in  her  own  favour,  divorcing  her  husband  and  herself  a  mensa  et  thoro. 
That  form,  however,  has  long  since  been  deemed  unnecessary,  and  very  pro- 
perly so.    The  result  is,  that  there  is  no  case,  I  believe,  to  be  found  in  which 
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Nov.  30. 1852.  a  wife  has  rested  simply  upon  her  defence,  and  has  not  coupled  that  defence 

'"'Y"*^  with  a  prayer  for  a  divorce  from  bed  and  board. 
Geilfl  V,  Geila.  Now,  if  your  Lordships  will  consider  for  a  moment,  you  will  see  that  it 
could  not  in  the  nature  of  things  be  otherwise.  We  are  now  speaking  of 
matters  of  substance  and  not  of  form.  If  she  were  to  rest  simply  upon  the  de- 
fensive, and  then  the  husband's  process  were  dismissed,  the  right  would  remain 
in  the  husband,  although  the  remedy  might  be  imperfect,  but  she  would  have 
no  decree  absolving  her  from  her  liability  as  a  wife  to  consort  with  her  hus- 
band, and  give  him  all  the  privileges  and  rights  of  a  husband.  It  is  of  neces- 
sity therefore  that  the  defence  upon  this  ground  should  be  coupled  with  that 
which  so  naturally  and  necessarily  follows  from  it,  viz.,  the  right  to  continue 
in  the  situation  in  which  she  is  found  at  the  moment  that  the  proceedings 
were  instituted,  living  as  a  wife  apart  from  her  husband,  and  insisting  upon 
her  right  to  continue  to  do  so.  The  question  remains  to  be  considered,  What 
is  the  consequence  of  having  that  relief  of  a  sentence  of  divorce  ?  But  I  must 
here,  before  I  proceed  further,  draw  your  Lordships'  attention  to  the  nature 
of  the  case  as  regards  the  jurisdiction  of  the  Courts  in  Scotland. 

It  is  said  that  the  divorce  here  got  rid  of  the  husband's  domicile.  But  sup- 
posing that  to  be  so,  upon  which  I  would  rather  not  give  any  opinion,  yet 
that  would  not  create  any  difficulty  in  this  case  as  to  the  jurisdiction  of  the 
Scotch  Courts,  because,  supposing  in  other  respects  the  proceeding  which  the 
wife  instituted  there  to  be  right  according  to  the  law  of  Scotland,  the  husband 
being  domiciled  in  Scotland  and  being  a  Scotchman,  the  crime  itself  having 
been  committed  in  Scotland,  there  can  be  no  question  that  the  lady  was  en- 
titled, as  ^  as  jurisdiction  goes,  to  take  her  remedy  against  the  husband.  As 
fru*,  therefore,  as  depends  upon  the  simple  question  of  jurisdiction,  I  think  the 
case  is  free  from  all  possibility  of  doubt.  What  the  effect  of  the  proceeding 
is,  is  another  question. 

Against  the  proceeding  instituted  by  the  wife  for  a  divorce  a  vhumlo  matri- 
manUf  the  husband  pleaded  first  of  all,  want  of  jurisdiction.  The  Lord 
Ordinary  repelled  that  defence  as  far  back  as  November  1849.  Hiat  in- 
terlocutor was  affirmed  by  the  First  Division  of  the  Court  in  December  1849, 
and  there  appears  to  have  been  no  appeal  from  that  interlocutor. 

Now,  it  was  said  at  your  Lordships'  bar,  as  I  understood,  that  not  ap- 
pealing against  that  interlocutor  was  an  over-sight,  and  that  the  great  foun- 
dation of  the  appellant's  argument  must  rest  upon  the  &ct  of  the  want  of 
jurisdiction,  and  that  it  was  open  to  your  Lordships,  and  that  you  would  think 
it  right  to  allow  the  appellant  to  appeal  from  that  interlocutor,  and  I  ventured 
to  state  on  the  part  of  your  Lordships,  that  if  it  were  found  that  it  was  a  slip, 
and  it  was  material,  probably  your  Lordships  might  be  induced,  if  a  strong 
case  were  made  out,  to  give  the  appellant  that  liberty.  But,  my  Lords,  it  is 
quite  clear  that  the  parties  were  perfectly  well  advised  in  not  appealing  from 
that  interlocutor.  The  point  was  so  clearly  settled  beyond  the  possibility  of 
doubt  in  IVarrender^s  case  in  this  House,  that  it  would  have  been  hopeless  to 
have  attempted  to  establish  the  point  which  was  overruled  by  that  interlocutor, 
and  therefore,  it  was  not  on  account  of  any  slip,  but  evidently  on  mature 
advice  and  consideration  that  the  appellant  did  not  appeal  from  that  interlo- 
cutor.    [His  Lordship  here  commented  at  length  on  Sir  George  Warren- 
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dor's  case.]  Now,  my  Lords,  the  result  of  that  case  clearlj  proves  that  it  Not.  30. 1862. 
was  not  intended  to  appeal  against  this  interlocutor,  and  yet  in  point  ''"■'v^*' 
of  fact,  both  in  the  argument  at  your  Lordships'  bar,  and  in  the  printed  ^^^^  v*  ^^^^il^* 
papers,  you  will  find  that  they  still  rest  their  case  upon  the  want  of  jurisdic- 
tion. And  Mr  Bethel,  who  argued  this  case  for  the  appellant,  fidrly  stated 
that  it  was  exceedingly  difficult  to  maintain  his  argument  without  referring 
constantly  to  the  question  of  jurisdiction,  and  relying  upon  want  of  jurisdiction 
in  this  case.  Now,  my  Lords,  there  is  this  very  material  difference  to  be 
considered  between  the  law  of  Scotland  and  the  law  of  England.  By  the  law 
of  Scotland  you  may  obtain  a  decree  for  separate  maintenance,  or  a  decree 
for  separation,  according  as  circumstances  may  be  proved,  that  is  in  effect,  you 
may  obtain  a  decree  a  mensa  et  tharo.  Or  you  may  also  obtain  in  Scotland 
from  the  Courts  there,  what  you  cannot  obtain  here, — that  is,  you  may  obtain 
a  divorce  a  vinciUo  mairmonii.  Here  you  can  do  no  such  thing.  It  is  neces- 
sary by  our  law  to  resort  to  Parliament  in  order  to  obtain  that  latter  relief. 
And  here  that  very  relief  cannot  be  obtained,  speaking  generally,  (there  may 
be  exceptions  to  that,)  unless  the  husband  has  obtained  a  divorce  a  mensa  et 
tkoro  in  the  Ecclesiastical  Court  before  he  comes  to  this  House  for  that  relief. 
What  is  done  by  Parliament  is  considered  to  be  in  aid  and  furtherance  of  that 
relief  which  has  been  obtained  in  the  Court  below.  In  the  Courts  in  Scotland 
no  such  remedy  is  to  be  had,  and  no  such  remedy  is  necessary,  because  the 
Courts  there  can  either,  as  a  second  step  or  as  a  first  step,  altogether  dissolve 
the  marriage. 

My  Lords,  there  is  one  other  distinction  to  which  I  must  call  your  Lordships  * 
attention,  which  is,  that  in  England,  speaking  generally,  a  woman  cannot  obtain 
a  divorce  as  a  man  can.  In  Scotland,  the  woman's  rights,  and  the  man's  rights 
are  equal.  The  point  of  law  now  before  your  Lordships  depends  upon  the  second 
plea.  [His  Lordship  here  read  that  plea.]  Now,  in  my  view,  in  the  first  place  I 
should  say  this  plea  is  founded  upon  a  false  allegation.  I  do  not  admit  that  the 
pursuer  in  this  case  did  institute  a  suit  against  the  defender  in  the  Arches  Court 
in  England.  The  husband  instituted  a  suit  The  wife  took  a  defence,  which, 
by  the  forms  of  the  Court  amounted  to  a  counter  process  no  doubt,  and  as 
she  had  to  prove  her  case,  she  became  an  actor  beyond  all  question.  But 
that  does  not  justify  the  statement  in  this  plea,  that  she  instituted  a  suit 
against  the  defender.  They  say,  the  lady  is  an  actor.  To  be  sure  she  is. 
Suppose  in  any  personal  attack,  one  man  strikes  another.  The  man  who 
was  first  struck,  knocks  the  other  down.  No  doubt  he  is  an  actor,  but  is  not 
that  action  a  defence  ?  Why  did  he  knock  the  other  man  down  1  Simply  be- 
cause he  had  been  assaulted ;  it  was  in  defence,  and  therefore  to  say  that  such 
a  man  is  an  actor,  is  saying  nothing,  for  it  is  necessary  to  his  defence  that 
he  should  assume  the  part  of  an  aggressor,  but  it  is  simply  a  defence,  for  he 
did  not  begin  the  attack.  Nobody  can  say  that  it  was  the  beginning  of  the 
attack,  any  more  than  you  can  say  here,  in  my  apprehension,  that  this  was 
the  institution  of  a  suit  by  the  wife.  My  Lords,  the  objection  which  is  taken 
partly  in  the  pleadings,  and  partly  at  your  Lordships'  bar,  assumes  this 
shape :  Independently  of  the  question  which  I  shall  presently  consider  more 
at  large,  namelj,  the  effect  of  this  divorce  a  mensa  et  thoroy  it  is  objected  upon 
the  pleaduigs,  and  also  in  argument  ut  your  Lordships'  bar,  that  if  there  had 
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KoY.  30. 1852.been  no  proceeding  by  the  wife,  as  they  call  it  in  the  Arches  Court  in  tiiia 
^-^Y"^      country,  still  she  could  not  have  sued  in  Scotland  as  the  law  stands  there. 

Oeils  V,  QeilB.  Now,  as  I  understand  that  point  which  was  partly  argued,  though  not  so 
much  at  large  as  it  is  stated  in  the  papers,  it  depends  upon  two  or  three  autho- 
rities.    One  of  them  is  the  case  of  McCarthy  ▼.  De  Cwx,  2  Glk.  and  Fin.  568, 
and  2  Russ.  and  Myl.  614 ;  which  was  before  Lord  Brougham  in  the  Court 
of  Chancery,  in  which  I  was  counsel,  and  the  other  case  is  LoUeifs  case, 
Russ.  and  Ryan's  C.  C.  237  ;  which  was  also  in  this  country.    In  M^'CcarOiy 
T.  De  Ccdxy  the  question  arose  between  the  representatives,  afler  the  death 
of  the  wife,  upon  the  right  to  certain  property  which  had  belonged  to  her, 
and  that  involved  the  question  whether  the  marriage  had  or  had  not  been  pro- 
perly dissolved  by  the  authorities  in  Denmark.     That  depended  upon  this. 
The  husband  was  a  domiciled  Dane.     He  married  an  English  lady.     They 
went  to  Denmark,  and  the  husband  there  obtained  an  absolute  divorce,  dis- 
solving the  marriage.     And  upon  certain  letters  which  had  been  written,  the 
question  arose,  whether  he  had  or  had  not  waived  the  right,  which  as  husband, 
he  might  have  had  to  a  certain  portion  of  the  wife's  property.     I  stated  that 
I  was  counsel  in  the  case,  only  for  this  reason,  and  I  think  my  recollection 
enables  me  to  say,  that  the  question  of  the  eOTect  of  the  divorce  was  not  argued 
in  that  case,  and  I  see  no  trace  of  it  in  the  report    On  the  contrary,  the  infe- 
rence is  the  other  way,  and  my  strong  impression  is,  that  that  point  was  not 
argued  in  that  case,  but  the  Lord  Chancellor  took  up  that  point,  and  upon 
Lolley*8  case,  he  held  that  an  English  marriage  could  not  be  dissolved  by  a 
Danish  Court,  that  our  law  could  not  recognise  such  a  dissolution.     Now, 
LoUeifs  case  was  of  this  nature.     An  Englishman  and  an  Englishwoman 
were  married  in  England.    The  man  married  twice  in  England.     The  first 
wife  being  alive,  he  was  tried  for  bigamy.     His  excuse  was,  that  the  first 
wife  had  committed  adultery  in  England,  and  that  he  had  obtained  a  divorce 
in  Scotland.    All  the  Judges  were  of  opinion  that  the  marriage  was  not  dis- 
solved by  the  law  of  England.     He  was  convicted  of  bigamy,  sentenced,  and 
punished  by  imprisonment  for  a  very  considerable  period,  and  afterwards  par- 
doned.   That  has  been  considered,  no  doubt,  a  solemn  decision  by  the  Judges 
of  England,  upon  the  effect  of  such  a  divorce.     But  in  the  first  place,  it  does 
not  touch  this  case  because  that  was  a  case  of  English  subjects  with  an  Eng- 
lish domicile,  the  crime  being  committed  in  England,  with  a  residence  of  above 
forty  days  by  the  husband  in  Scotland.    It  was  an  undefended  cause  on  the 
part  of  the  wife,  I  believe,  but  whether  that  was  so  or  not,  the  whole  object 
there  really  was  to  evade  the  laws  of  England;  and  I  think  that  is  proved 
pretty  clearly  by  this  fact,  that  the  husband  seems  to  have  married  again  in 
England,  as  I  collect  firom  the  dates,  almost  immediately  after  the  dissolution 
of  the  marriage  in  Scotland.     Now,  taking  that  to  be  so,  I  am  not  here  to  ad- 
vise your  Lordships  to  dispute  that  law,  nor  to  enter  into  it,  but  what  does 
it  lead  to  t  It  leads  to  that  which  we  know  does  exist,  namely,  an  actual  con- 
fiict  between  the  laws  of  Scotland  and  of  England.    That  is  very  much  to  be 
deprecated ;  What  then  ?  We  have,  my  Lords,  no  power  to  decide  in  a  Scotch 
case  against  the  laws  of  Scotland,  merely  because  there  is  a  conflict  with  the 
law  of  England.     Scotland  has  a  right  to  her  laws,  and  to  have  them  adminis- 
tered according  to  the  laws  of  Scotland,  just  as  much  as   England  would 
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claim  to  have  her  rights  established  accordiDg  to  lihe  law  of  England*    I  will  Nor.  80. 1852. 
shew  to  your  Lordships  what  was  the  opinion  of  the  noble  and  learned  LordQ^jj^  ^  q^^s 
who  decided  the  case  of  McCarthy  v.  De  Caix^  and  who  relied  so  much  upon 
Lolley*8  case,  when  the  same  argument  was  pressed  upon  him  in  Warrender*8 
case.     [His  Lordship  here  read  Lord  Brougham's  judgment,  from  2  CI.  and 
Fin.  667.]     Whatever  opinion  my  noble  and  learned  friend*may  have  enter- 
tained as  to  the  law  established  by  those  cases,  he  was  clearly  of  opinion,  in 
which  I  entirely  concur  with  him,  that  it  could  not  be  mad^  the  ground  of  an 
objection,  sitting  in  appeal,  as  we  are  now,  upon  cases  from  Scotland.    I  shall 
therefore  dismiss  those  cases  altogether  from  my  consideration,  and  I  shall 
assume,  as  I  am  entitled  to  do,  that  the  jurisdiction  in  this  case  was  perfect, 
and  that  the  only  question  is,  Has  the  wife  lost  her  right  to  go  to  the  Courts 
of  Scotland  for  further  relief,  in  consequence  of  the  relief  which  she  has  ob- 
tained in  the  Courts  of  this  country  ?    My  Lords,  the  principal  case  which 
was  relied  upon  in  support  of  that  doctrine,  (indeed  it  is,  I  may  say,  the  only 
case),  was  the  case  of  Allison  v.  Cathey,     [His  Lordship  here  commented  at 
considerable  length  on  that  case,  and  afterwards  referred  to  the  opinions  of 
the  Judges  of  the  Court  of  Session,  delivered  in  the  case  under  appeal  with 
reference  to  Allison  v.  CaUiey,']     My  Lords,  it  was  said  by  Lord  FuUerton, 
upon  whose  opinion  this  appeal  very  much  rests,  that  the  wife  was  an  Eng- 
lishwoman, and  that  her  course  was  therefore  this,  '^  she  would  at  once  have 
declined  the  jurisdiction,  or  at  all  events  have  instantly  raised  her  action  in  this 
country,  (Scotland),  and  pleaded  that  action  in  defence  against  the  English 
suit.**     ''  I  am  far,"  said  his  Lordship,  ^'  from  saying  that  that  objection  would 
have  been  successful.'     Now,  my  Lords,  I  apprehe\)d  it  clearly  would  not 
have  been  successful.    The  Court  in  this  country  never  would  have  stopped 
its  own  proceeding,  because  proceedings  had  been  raised  in  a  foreign  country, 
by  an  adverse  party.     But  it  was  said  in  argument  at  your  Lordships'  bar, 
following  that  up  in  a  great  measure,  that  the  wife  should  have  gone  to  Scot- 
land, as  I  took  it,  concurrently  with  the  suit  here,  and  then  the  suit  here 
would  have  been  suspended.     That  is  in  effect  the  same  thing,  though  no 
authority  is  cited  for  that.      Such  a  proceeding  as  that  would  at  once  have 
produced  a  real  conflict.     The  Courts  of  the  two  countries  would  be  in  oppo- 
sition to  each  other,  but  I  do  not  apprehend  that  the  Courts  of  this  country 
would  have  stopped  a  suit  here  in  order  to  see  what  might  be  the  result  of  a 
suit  in  Scotland.     I  think  we  may  safely  assume,  particularly  from  the  state- 
ments of  Lprd  Cuninghame  in  the  Court  below,  that  it  is  the  law  of  Scot- 
land, that  the  wife  might  first  obtain  in  Scotland  a  divorce  a  mensa  et  thoro,  and 
then  afterwards  maintain  another  suit  for  a  divorce  a  vinculo  mcUrirnonii, 
Now,  my  Lords,  if  that  be  so,  we  then  come  to  a  very  important  question 
about  the  analogy  between  the  law  here,  and  the  law  in  Scotland.     Now 
my  Lords,  let  us  consider  for  a  moment  how  the  matter  stands  as  regards 
the  law  of  England  and  the  law  of  Scotland.     No  man  can  dispute  that 
this  lady,  by  the  law  of  Scotland,  wiil^  which  the  law  of  England  could  not 
interfere,  might  have  resorted  to  Scotland  in  the  first  instance,  and  have 
obtained  a  decree  of  divorce  a  vinculo  matrimonii.      That  is  beyond  all  ques- 
tion.   It  is  equally  clear,  I  think,  that  she  might  have  gone  to  Scotland  and 
have  obtained,  in  the  first  instance,  the  lesser  remedy  of  a  divorce  a  mcnsa  et 
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Not.  80. 1852.  tlioro^  and  ailerwards  have  maintained  a  suit  for  an  absolute  dissolution  of  the 
tie  of  marriage.  If  so,  can  the  act  of  the  husband  take  awaj  from  the  wife 
the  right  which  she  has  to  the  remedies  to  which  I  have  referred.  If  it  can- 
not, the  question  simply  is,  what  is  the  effect  of  the  act  which  she  herself  has 
committed  in  the  suit  instituted  in  this  country  t  She  was  dragged  into  Court. 
She  was  compelled  to  go.  Supposing  she  had  taken  the  advice,  which  was 
not  offered  to  her  at  the  time,  but  which  Lord  FuUerton  gave  to  her  at  a  later 
period,  and  supposing  she  had  acted  upon  that  advice,  there  would  have  been 
a  decree  against  her  in  her  absence,  and  she  would  have  been  subject,  in 
this  country,  to  have  had  that  decree  enforced  against  her  for  the  restitution 
of  conjugfd  rights  which  she  had  refused.  Can  it  be  asserted  then,  that 
because  she  has  taken  the  remedy  which  she  is  entitled  to  in  the  suit,  insti- 
tuted, not  by  her  but  by  the  husband,  because  she  has  taken  the  only  defence 
that  was  open  to  her,  (whether  she  was  entitled  to  ask  for  a  divorce,  a  tnensa  et 
tkoro,  I  do  not  trouble  myself  at  this  moment  with  considering,)  the  only  de- 
fence which  was  open  to  her  was  that  of  cruelty  and  adultery ;  upon  that 
defence,  by  the  course  of  the  Court,  she  is  entitled  to  the  relief  she  obtained ; 
can  it  be  insisted,  that  because  she  took  that  which  the  Court  tendered  to  her, 
she  is  therefore  to  be  estopped  from  resorting  to  a  higher  remedy,  to  which 
she  was  entitled  before  the  suit  was  instituted,  and  which  she  has  done  no  act 
to  deprive  herself  of  the  benefit  oft  If  we  look  to  the  operation  of  the  law  of 
England,  and  the  law  of  Scotland,  we  shall  find  that  by  upholding  this  deci- 
sion, we  put  them  perfectly  upon  the  same  footing.  The  law  of  England 
differs  from  that  of  Scotland  as  to  the  right  of  the  wife  being  co-equal  with 
the  right  of  the  husbani,  but  in  other  respects,  it  stands  precisely,  as  it  appears 
to  me,  upon  a  similar  footing,  with  this  difference  only,  a  difference  which  the 
law  of  each  country  itself  introduces,  namely,  that  in  England  you  must  have 
a  divorce  by  Parliament  in  order  to  dissolve  the  tie,  and  in  Scotland,  the 
Court  itself  can  untie  the  knot.  But  in  England,  as  I  before  stated,  when  the 
husband  is  asking  for  a  divorce  for  the  exercise  of  the  highest  power  which 
this  country'Jcan  exercise,  so  far  from  its  being  considered  an  objection  that 
he  hns  already  obtained  a  divorce  a  meTisa  et  thoro^  unless  he  obtains  that 
divorce  in  the  first  instance,  he  is  not  entitled  to  the  higher  remedy.  The 
administration  of  the  laws  of  the  two  countries  is  different,  but  is  there  any 
difference  in  degree  t  The  wife  has  a  right  to  dissolve  the  marriage  altogether. 
She  has  not  lost  that  right,  and  I  think,  therefore,  as  far  as  these  points  go, 
I  ought  to  recommend  to  your  Lordships  to  afiirm  the  decision  of  the  Court 
below,  which  is  complained  of. 

My  Lords,  I  have  not  hitherto  mentioned  one  point  which  was  raised, 
and  I  may  say  pleaded.  It  was  insisted  that  the  record  was  not  pro- 
perly closed  upon  the  pleadings,  and  that  therefore  the  case  should  be 
remitted.  It  does  not  appear  to  me  that  that  objection  can  be  main- 
tained. Whatever  be  the  nature  of  the  plea,  it  is  a  plea  in  bar  of  the  action. 
The  real  contest  was  in  regard  to  the  jurisdiction  and  the  domicile.  That  was 
disposed  of  by  the  first  plea,  and  then  the  parties  took  the  second  plea  as  a 
plea  in  bar  of  the  proceedings.  My  own  impression  is,  (I  understand,  how- 
ever, that  my  noble  and  learned  friend  entertains  a  different  view  upon  that 
point,)  that  it  is  not  a  case  which  falls  within  the  provisions  of  the  Act  of 
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Parliament.    That  might  have  raised  a  more  difficult  question,  but  I  appre-  Nov.  80. 1852. 
hend  that  the  question  does  not  arise  in  this  ease.    Therefore  I  am  not  dis- 
posed  to  agree  in  thinking  that  it  is  necessary  to  remit  this  case.     Upon  the 
whole,  therefore,  my  Lords,  I  propose  to  move  that  the  interlocutors  appealed 
against  be  affirmed. 

Lord  Tkuro.    My  Lords,  the  first  point  upon  which  I  would  address  your 
Lordships  is  the  application  to  amend.     The  object  of  that  amendment  was 
to  bring  before  your  Lordships  the  question  which  I  think  was  solemnly 
decided  in  Warrtnder  v.  Warrender.  I  agree  that  it  would  be  scarcely  possible 
to  consider  that  the  main  point  in  which  t^e  parties  were  interested,  namely, 
the  available  authority  of  the  Courts  in  Scotland  to  annul  the  marriage  in 
question,  could  have  escaped  their  attention  when  they  appealed  to  this  House. 
I  must  therefore  come  to  the  conclusion  that  the  application  to  amend,  is  in 
truth  the  result  of  subsequent  consideration,  which  I  think  the  House  ought 
not  to  yield  to,  unless  it  could  be  shewn  that  these  questions  which  are  legiti- 
mately before  the  House,  cannot  be  properly  argued  before  the  House  and 
the  House  put  in  possession  of  the  proper  materials  for  forming  a  judgment 
upon  them  without  bringing  under  your  Lordships'  consideration  that  inter- 
locutor which  is  not  appealed  from.     But  inasmuch  as  the  parties  are  in  a 
condition  to  receive  the  judgment  of  this  House  upon  the  points  which  they 
have  deliberately  raised  upon  the  record,  it  does  not  appear  to  me  that  justice 
at  all  requires  that  the  amendment  which  has  been  asked  for  should  be  granted. 
My  Lords,  the  second  point  is  the  one  to  which  my  noble  and  learned  friend 
last  alluded.    It  is  objected  that  this  record  has  not  been  properly  closed,  and 
I  own  I  have  considerable  difficulty  upon  that  subject.    My  Lords,  by  the 
6th  of  George  the  lY,  c  120,  and  by  the  rules  and  regulations  of  the  Courts 
below,  it  is  required  that  before  any  judgment  is  given  upon  the  merits  in- 
volved in  a  case,  the  parties  shall  be  called  before  the  Judges  and  asked 
whether  the  record  is  in  a  state  which  they  deem  perfect  and  sufficient  in 
order  properly  to  raise  the  questions  before  the  Court  for  judgment,  a  most 
prudent  and  advisable  course,  and  one  which  I  think  might  very  advantageous- 
ly be  imported  into  England,  as  it  prevents  surprise  afterwards.    My  Lords, 
the  question  which  has  been  discussed,  and  which  has  become  a  material  in- 
cident in  the  decision  of  this  case,  is,  what  is  the  effect  of  the  proceedings  in 
the  English  Consistorial  Court  ?    It  has  been  correctly  said  that  it  was  foreign 
law  to  the  Court  in  Scotland.    My  Lords,  according  to  my  humble  apprehen- 
sion, a  very  erroneous  view  is  taken  of  the  effect  of  these  proceedings.    I  do 
not  think  that  the  error  ought  in  any  degree  to  affect  your  Lordships'  judg- 
ment, but  certainly  it  would  be  more  satisfactory  if  it  were  otherwise.    It  is 
said,  that  according  to  the  course  of  practice  and  of  law  in  the  Ecclesiastical 
Court  in  England,  a  husband  or  wife,  who,  by  a  responsive  allegation  in  a  suit, 
charges  adultery,  and  prays  a  remedy  upon  that  charge,  is  not  the  institutor 
and  originator  of  the  suit.    My  Lords,  I  am  satisfied  myself  that  upon  a  full 
and  correct  investigation  of  that  question,  that  opinion  would  turn  out  to  be 
utterly  erroneous,  and  that  in  every  view  in  point  of  law  the  allegation  that 
the  lady  Instituted  the  suit  is  correct.    The  process  of  every  Court  has  but 
one  object,  which  is,  to  bring  the  party  before  the  Court  to  answer  the  matter 
which  is  to  be  produced  against  him.    The  complaint  is  to  be  found  in  the 
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Nov.  80. 1862.  libeL    If  a  party  is  engaged  in  a  suit  before  a  Court  with  a  certain  individual, 
'"'V"*^      there  wants  no  allegation  to  bring  that  party  before  the  Court ;  he  is  there, 
t;.  Geils.  j^  jg  impossible,  as  it  appears  to  me,  to  attend  to  the  judgment  of  the  Court 
below  in  this  case,  or  I  think,  even  to  go  through  the  cases  which  are  cited  in 
Best  V,  Besti  without  coming  to  the  conclusion,  that  if  the  wife  or  the  husband 
advances  in  a  responsive  allegation  matter  which  may  be  made  the  foundation 
of  a  decree,  that  libel  is  in  the  nature  of  a  declaration  in  a  new  coarse. 
What  said  Sir  Herbert  Jenner  Fust  in  this  very  case  t  Why,  he  said,  originally 
a  suit  was  commenced  by  the  husband  for  the  restitution  of  conjugal  rights, 
but  the  wife  by  a  responsive  allegation  has  now  charged  her  husband  with 
adultery,  and  the  cause  is  changed,  and  the  shape  it  now  assumes  is  that  of  a 
cause  pf  separation  brought  by  the  wife.     I  think  if  the  wife  had  instituted  a 
suit,  the  effect  ought  to  have  been  the  same  in  this  case,  as  my  noble  and 
learned  friend  has  cit^d  authorities  to  shew  it  would  have  been  in  the  Courts 
of  Scotland  ;  I  would  say,  my  Lords,  that  it  is  extremely  material  that  a  correct 
view  should  be  taken  of  these  proceedings.     But  unfortunately  by  not  closing 
the  record,  but  doing  that  which  by  the  law  of  the  country  ought  not  to  have 
been  done,  viz.,  giving  judgment  on  a  matter  of  merits  without  the  record  being 
closed,  or  before  it  was  closed,  I  think  the  Court  below  and  the  House  are 
left  without  some  of  those  materials  which  otherwise  they  would  have  pos- 
sessed, and  I  think  it  is  owing  to  that  omission,  that  what  strikes  me  as  being 
an  entirely  erroneous  view  of  the  effect  of  the  proceeding  in  the  Consistorial 
Court,  has  been  arrived  at.     My  Lords,  whether  or  not  the  parties  would  now 
derive  any  advantage  from  this  case  being  remitted,  by  reason  of  the  record 
having  been  so  closed,  is  another  question.     This  is  not  a  technical  defect,  it 
arose  from  this  circumstance,  I  say  it  with  all  respect  to  the  learned  Judges 
in  Scotland,  (but  I  say  it  under  the  authority  of  this  House),  that  a  mistake 
was  made  in  considering  this  second  plea  as  a  dilatory  defence.     By  the  law 
and  practice  of  the  Courts,  they  are  called  on  to  decide  upon  the  validity  of 
a  dilatory  defence  without  the  record  being  closed,  and  therefore  they  held 
this  to  be  a  dilatory  defence.     The  parties  therefore  could  make  no  appeal. 
When  it  came  to  this  House  upon  an  appeal  for  the  purpose  of  getting  rid  of 
that  judgment,  a  petition  was  presented  that  the  appeal  might  be  dismissed, 
upon  the  ground  thkt  it  was  a  dilatory  defence,  and  therefore  that  an  appeal 
was  not  competent  without  leave  of  the  Court    The  appeal  committee  of 
this  House  thought  that  too  grave  a  question  to  be  decided  there  without  the 
assistance  of  learned  counsel,  and  they  therefore  directed  that  it  should  be 
argued  at  your  Lordships'  bar.    The  question  was  solemnly  argued  at  your 
Lordships'  bar  whether  this  was  a  dilatory  defence  or  a  defence  upon  the 
merits,  and  the  House  determined  tliat  it  was  a  defence  which  might  be 
called  a  defence  upon  the  merits ;  that  is  to  say,  that  the  party  had  no  remedy 
at  all,  and  that  it  therefore  went  entirely  in  bar  of  the  proceeding.     There- 
fore the  appeal  was  allowed  to  stand  in  your  Lordships'  paper,  and  has  been 
argued. 

But,  my  Lords,  supposing  the  House  to  agree  in  that  which  I  humbly 
conceive  is  the  correct  view  of  the  proceedings  in  Doctors  Commons,  namely, 
that  in  every  legal  point  of  vittw,  and  according  to  the  practice  of  the  Court, 
and  upon  princi[»le,  this  lady  was  as  much  the  originator  of  a  suit,  and  as  much 
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a  plaintiff  in  a  suit,  as  if  her  proceeding  had  been  the  only  one,  I  think  that  Nor.  80. 1852. 
the  House  would  arrive  at  precisely  the  same  conclusion  as  it  has  now  come  ^**>^ 
to.  Regarding  it  as  a  matter  of  discretion,  I  think  it  would  not  be  the  exer-^"*^*  ^'  ®  * 
CLse  of  a  wholesome  discretion  on  the  part  of  your  Lordships,  to  grant  the 
amendment  which  is  asked  for.  I  am  not  prepared  to  say  that  it  is  a  matter 
of  right,  but  it  strikes  me  that  if  it  is  a  matter  of  right,  inasmuch  as  the 
amendment  is  a  proceeding  which  tends  to  delay  and  expense,  the  applica- 
tion should  at  aU  events  have  been  made  at  the  earliest  practicable  oppor- 
tunity. I  think,  before  the  House  was  called  upon  to  decide  upon  the  validity 
of  the  decree — ^before  so  much  time  was  occupied,  and  so  much  learning 
thrown  away — the  application  should  have  been  forthwith  made,  when,  if 
this  House  had  held  it  to  be  a  substantial  defence  to  the  merits,  the  case 
could  have  been  remitted  at  once.  My  Lords,  I  am  therefore  very  much 
disposed  to  concur  in  the  conclusion  at  which  my  noble  and  learned  friend 
has  arrived.  I  own,  I  think  it  an  important  matter,  and  I  am  not  without 
considerable  doubt  whether  this  conclusion  is  strictly  correct,  but  I  am  satis- 
fied it  answers  the  justice  of  the  case.  Every  case  before  your  Lordships  is 
of  quite  as  much  importance  as  a  precedent  as  in  respect  of  the  decision  in 
the  particular  case ;  and  I  think  that  this  case  may  hereafter  be  considered 
as  an  authority,  that  where  parties  are  arguing  questions  without  the  record 
being  closed  according  to  law,  this  House  will  take  into  consideration,  how 
&r,  in  each  particular  case,  the  party  has  been  prejudiced  by  a  departure 
from  that  rule,  which  I  consider  ought  to  be  inflexible,  and  which  I  regard 
as  a  very  useful  rule. 

My  Lords,  I  will  now  pass  from  this  point  to  the  main  question  in  the 
cause.  The  question  is,  is  the  defence  contained  in  the  pleas  which  have 
been  brought  under  your  Lordships'  consideration,  a  sufficient  answer,  in 
point  of  law,  to  the  libel  of  this  lady,  in  which  she  prays  for  a  divorce  a  vin~ 
culo  matrimonii  t  My  Lords,  it  will  be  necessary  to  consider  what  is  the  na- 
ture of  this  plea.  Is  it  a  plea  by  way  of  estoppel  1  It  seems  to  me  to  partake 
more  of  the  nature  of  a  plea  of  judgment  recovered,  than  of  any  other  plea. 
Now,  my  Lords,  I  am  not  aware  precisely  to  what  extent  the  law  of  estoppel 
prevails  in  Scotland ;  but  all  that  I  have  been  enabled  to  discover  on  the  sub- 
ject leads  me  to  the  conclusion  that  the  principle  prevails  there  as  it  does  here, 
with  very  little  difference.  Every  estoppel  must  be  precise  and  distinct,  and 
to  the  same  point.  This  is  an  application  in  Scotland  for  a  divorce  a  vinculo 
matrimonii.  What  has  been  done  by  this  lady  which  is  inconsistent  with  her 
prayer  for  a  divorce,  so  as  to  put  the  case  upon  the  ground  of  estoppel,  and 
to  enable  the  husband  to  say,  you,  by  your  conduct,  have  said  and  done  that 
which  is  inconsistent  with  the  remedy  which  you  are  now  pursuing  t  The 
plea  is  more  in  the  nature  of  a  plea  of  judgment  recovered.  This,  I  appre- 
hend, would  be  found  pretty  much  to  be  the  law  of  every  country,  that  where 
a  man  has  once  sought  redress  for  a  particular  injury,  he  is  not  entitled  to 
split  his  complaint,  and,  in  respect  of  the  same  subject-matter  of  complaint,  to 
ask  for  one  specie^i  of  redress  which  shall  be  applicable  to  the  whole  subject- 
matter  of  his  complaint  in  one  Court,  or  at  one  time,  and  a  different  species 
of  redress  for  identically  the  same  wrong  or  matter  of  complaint  at  another 
time.     In  this  case  I  will  suppose  that  this  lady,  independently  of  any  suit 
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Kov.  30. 1862.  on  the  part  of  the  husband  for  restitution  of  conjugal  rights,  had  commenced 
""^Y^*^      a  suit  for  a  divorce  a  menaa  et  ihoro,  in  England.   Consider  what  her  situation 

Geilfl  V.  Geila.  j^^  gj^^  is  in  a  country  where  marriages  are  indissoluble  ;  she  is  in  England, 
where  she  has  no  means,  by  any  legal  mode  (although  an  Act  of  Parliament 
may  be  granted,  but  I  should  throw  that  out  of  our  consideration),  of  protecting 
herself  from  her  husband  forcing  her  to  cohabit  with  him.  She  resorts  to  the 
law  for  that  purpose.  She  states  her  wrong,  and  she  prays  the  protection  of  the 
law,  and  accordingly  a  divorce  a  mensa  et  thoro^  is  pronounced  until  the  parties 
shall  be  reconciled.  She  has  come  into  a  Court,  not  to  ask  partial  relief — she 
has  not  come  to  divide  her  complaint,  and  to  endeavour  to  recover  by  instal- 
ments the  redress  which  she  desires.  She  states  her  whole  complaint,  and 
she  asks  all  the  relief  which  it  is  in  the  power  of  the  Court  to  give.  She  goes 
to  Scotland,  and  we  are  dealing  with  a  case  in  which  the  Scotch  Courts 
have  jurisdiction.  She  there  prays  for  a  divorce  a  vinculo  matrimoniL  What 
authority  has  been  cited  to  shew  that  the  remedy  which  she  has  obtained  in 
the  Court  of  Doctors  Commons  is  a  bar  to  that  proceeding  t  I  am  not  aware 
that  any  such  authority  has  been  cited  except  the  case  of  Allison  v.  Cath^^ 
which  I  will  deal  with  presently.  You  cannot  do  that,  which,  in  the  case  of 
Lord  Bagot  v.  Williams^  3  B.  and  C,  235,  was  attempted  to  be  done.  Yon 
cannot  go  to  a  Court  with  an  entire  demand,  and  in  that  Court  limit  that 
demand  below  its  real  amount  and  recover,  and  then  go  to  some  other  Court 
and  recover  the  remainder.  But  this  is  not  such  a  case.  Here  the  ground 
upon  which  I  think^  in  concurrence  with  my  noble  and  learned  friend,  that 
this  is  no  bar,  is,  that  the  remedies  are  collateral ;  they  are  directed  to  dis- 
tinct objects,  and  have  totally  different  effects ;  and  therefore,  the  circum- 
stance of  this  lady  pursuing  a  remedy  for  the  purpose  of  obtaining  protaction 
against  being  compelled  to  cohabit  with  her  husband,  either  during  a  given 
time,  or  an  indefinite  time,  is  quite  consistent  with  the  proceedings  which  she 
afterwards  instituted,  ultimately  to  annul  the  marriage. 

My  Lords,  considering  the  great  importance  of  this  case,  I  have  searched 
very  widely,  and  in  fact  made  use  of  all  the  materials  that  were  within  my 
reach,  for  the  purpose  of  seeing  if  I  could  discover  any  principle  either  in  the 
Scotch  law  or  in  the  English  law  which  it  appeared  to  me  this  House  ought 
to  adopt  as  applicable  to  this  case ;  but  I  cannot  find  any  which  would  go 
to  shew  that  pursuing  a  collateral  remedy  of  this  description  is  any  bar  to  the 
pursuit,  either  in  the  same  Court  or  in  another  Court,  of  a  further  remedy. 
•  The  two  things  may  well  stand  together,  and  I  think  that  disposes  of  the  only, 
or  the  principal  difficulty  arising  out  of  the  case  of  AUson  v.  Cathey.  A  great 
many  remarks  are  introduced  into  that  case,  but  what  is  the  decision  that 
was  come  to  ?  The  case  was  decided  upon  the  ground  of  jurisdiction.  The 
Court  had  nothing  to  do  with  what  was  the  effect  of  the  English  divorce.  It 
is  said  the  man's  residence  in  Scotland  was  only  colourable.  I  am  not  aware 
that  there  is  such  a  thing  as  colourable  residence.  When  the  law  says  that  a 
man's  residence  in  a  country  for  a  certain  space  of  time  shall  place  him  in  a 
certain  position,  I  do  not  understand  how  the  mode  in  which  he  resides  there 
can  have  any  operation  in  qualifying  the  effect  of  the  residence.  If  a  man 
resides  forty  days  in  Scotland  he  is  sufficiently  domiciled  there  to  subject  him 
to  all  the  Courts  of  Scotland,  and  to  entitle  him  equally  to  all  the  benefits  of 
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the  Courts  of  Scotland.     But  if  it  was  meant  to  say  he  had  not  a  sufficient  Nov.  80. 1853. 
residence  to  give  jurisdiction  to  the  Scotch  Courts,  that  was  a  solid  ground       '"^'^ 
for  disposing  of  his  comi^aint.    The  effect  of  the  judgment  in  that  case  is,  ^^®*^"'''    ®* 
that  a  man,  no  matter  whether  he  be  an  Englishman  or  a  Scotchman,  who 
sues  in  England  and  gets  a  divorce  a  mensd  et  tkoroy  is  barred  from  maintain* 
ing  a  suit  for  a  divorce  a  tmculo  matrimonii  in  Scotland.    That  is  the  judg- 
ment.    My  Lords,  six  of  the  Scotch  Judges  have  said  distinctly,  that  a  judg- 
ment of  divorce  a  mema  et  tkoroy  is  a  bar  in  Scotland  to  a  suit  for  a  divorce  a 
vinculo  matrimonu,     I  think  in  this  case  the  learned  Judges'  judgment  below 
proceeds  mainly  upon  the  point  that  this  lady  was  not  the  originator  of  the 
suit     They  say  she  was  defending  herself.    Yes,  so  she  was,  but  she  was 
doing  more.    You  have  not  closed  the  record ;  you  have  not  given  the  par- 
ties an  opportunity  therefore  of  presenting  the  case  in  its  fulness  to  you.    She 
might  have  been  dismissed  from  that  suit,  and  have  reserved  her  remedy  for 
Scotland,  if  she  had  taken  the  defence  she  took,  without  adding  the  prayer, 
which  is  contained  in  her  defence,  namely,  a  prayer  for  affirmative  relief.    The 
learned  Judges  in  this  case  have  said  the  contrary  of  that  which  is  distinctly 
decided  in  Allison  v.  CcOhey.    They  have  said  that  a  judgment  of  divorce  in 
the  Courts  in  England,  which  is  founded  upon  a  responsive  allegation  by  the 
wife,  is  no  bar  to  the  proceedings  for  a  divorce  in  Scotland,  because  it  is  said 
the  wife  is  not  the  originator  of  the  suit,  and  is  not  an  actor  in  it,  inasmuch 
as  her  charge  of  adultery  is  raised  merely  by  way  of  defence.    I  think  your 
Lordships  must  not  shrink  firom  taking  the  correct  view  of  Allison  v.  Cathey^ 
and  that  you  must  not  let  that  case  be  set  up  hereafter,  unless  your  Lordships 
think  it  contains  good  law,  by  reason  of  its  being  supposed  to  be  founded  upon 
some  circumstances  which  may  delude  parties  to  appeal ;  those  circumstances 
being,  in  fact,  so  different,  as  to  give  rise  to  important  distinctions.    I  there- 
fore, my  Lords,  concur  in  the  opinion  that  this  plea  is  a  bad  plea — that  the 
fact  it  aJleges  does  not  prevent  the  party  obtaining  that  relief  which  she  is 
well  entitled  to.    I  therefore  concur  in  the  judgment  which  my  noble  and 
learned  Mend  has  recommended  your  Lordships  to  pronounce  in  this  case, 
being  satisfied  that,  as  a  matter  of  right,  the  appellant  is  not  entitled  to  have 
this  cause  remitted,  by  reason  of  a  judgment  having  been  given  on  the  merits, 
contrary  to  the  law  of  the  Court,  without  the  record  being  closed. 

Dr  Addams  applied  for  the  costs  of  the  argument  as  to  the  competency  of 
the  appeal,  which  had  been  reserved  by  the  House,  for  which  he  cited  Gray 
V.  Forbes. 

Anderson  opposed  the  application,  and  cited  Kdth  v.  Keithj  1st  Bell's  New 
Cases,  426. 

Lord  Chancbllob.  My  Lords,  in  this  case  I  think  it  is  quite  clear  that 
there  ought  to  be  no  costs  on  either  side. 

Interlocutors  affirmed  without  costs. 

Smedley  Sf  ftogers^  \ 

Dodds  ^  Greig^  >  Agents  for  tbe  Appellant 

il.  J- C.  Doif^to,  W.S.,   ) 

Grahame,  Weems.  A*  Grahame,    >    .  _  .   r-    ai.    ■o««..««^..«# 
/x,««a«  V  i=W6;yVc.,         {Agente  for  the  Respondent. 
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No.  4.  The  NORTH  BRITISH  BANK  v.  COLLINS. 

Partnersh^ — Obligation — Fraud — Process — Rekvancy. — Bj  the  contract  of  a  Bankiof 
Company,  it  was  provided,  that  the  husiness  of  the  Company  should  be  exdusiTclj  limited 
to  banking  in  all  its  branches ;  that  the  management  should  lie  in  dixecton,  who  were 
bound  not  to  disclose  the  transactions  of  the  Bank ;  that  reports  and  balance-sheets  shoald 
be  submitted  by  the  directors  to  the  shareholders  at  an  annual  meeting ;  that  none  of  the 
shareholders  should  have  access  to  the  books  of  the  Bank,  but  a  majority  might,  at  the 
annual  meeting,  appoint  auditors  to  examine  and  report  upon  the  balance-sheets ;  and, 
that,  "  if  it  should  at  any  time  be  found,  on  balancing  the  Company*s  books,"  that  losaes  had 
been  sustained  to  a  specified  amount,  '*  such  loss  should,  ipso  factor  put  an  end  to  and  dis- 
solve the  Company." 

In  an  action  at  the  instance  of  a  shareholder,  libelling  gross  fraud  and  irregularities  on 
the  part  of  the  directors,  and  averring  that  losses  to  the  amount  specified  in  the  contract 
had  been  sustained,  and  concluding  for  declarator  that  the  Company  was  dissolved  : — 

Held,  1st,  That  the  provisions  of  the  contract  of  copartnery  implied,  and  were  only  ap- 
plicable to,  the  case  of  fair  and  ordinary  management  on  the  part  of  the  directors,  and  did 
not  bar  a  shareholder  from  insisting  in  an  action  like  the  present,  in  which  firaud  on  their 
part  was  distinctly  and  relevantly  libelled. 

2d,  That  the  provision  of  the  contract  relative  to  the  dissolution  of  the  Company,  in  die 
event  of  losses  to  the  amount  specified,  might  be  enforced,  if  it  were  shewn  that  at  aay 
time  in  the  course  of  the  year  losaes  to  that  amount  had  been  incurred,  and  was  not  to  be 
construed  as  taking  effect  only  if  these  losses  appeared  in  the  balance-sheet  submitted  by 
the  directors  to  the  annual  meeting. 

3d,  Circumstances  in  which,  and  averments  under  which,  held^  That  fraud  on  the  part 
of  the  directors  was  relevantly  libelled,  and,  ante  omnioj  a  remit  made  to  an  accountant  to 
examine  the  books  of  the  Bank  and  report,  1st,  whether  the  books  of  the  Bank  were  cor- 
rect, and,  if  erroneous,  to  what  extent,  and  in  what  manner?  2d,  Whether  it  appeared 
from  the  books,  or  could  be  correctly  ascertained,  that  losses  had  been  sustained  by  the 
Company  equal  to  the  specified  sum,  and  if  so,  what  was  the  amount  of  the  excess  ? 

Dec.  3. 1852.       The  North  British  '^ank  was  established  in  Glasgow  in  the  year  1845,  on 
^•^v"*^      the  footing  of  a  joint  stock  company,  regulated  by  a  special  contract  of  co- 

^*p^n*^'  ®*^°^  partnership.  By  the  39th  article  of  the  contract,  the  directors  axe  at  each 
annual  general  meeting  to  exhibit  a  statement  or  abstract  of  the  preceding 
yearly  balance-sheet,  and  such  further  statement  or  report  of  the  afiCEurs  of  the 
Company  as  they  may  deem  it  expedient  for  the  interests  of  the  Company  to 
be  made  public,  and  every  such  statement,  or  abstract  and  report,  is  to  be 
binding  and  conclusive  on  all  the  partners  and  their  foresaids,  unless  some 
error  shall  be  discovered  therein  before  the  next  subsequent  statement  or 
abstract  shall  have  been  produced,  and  in  that  case  such  error  shall  be  recti- 
fied, and  this  always  without  prejudice  to  the  provisions  contained  as  to  &e 
appointment  and  powers  of  auditors. 

By  article  52,  regular  books  are  to  be  kept,  to  be  balanced  on  31st  Decem- 
ber every  year,  and  a  statement  or  abstract  of  the  balance  is  to  be  laid  by  the 
directors  before  the  annual  general  meeting  in  February  ;  "  And  it  is  hereby 
provided  and  declared,  that  the  partners,  other  than  the  said  ordinary  direc- 
tors, shall,  on  no  account  or  pretence,  have  right  to  see  or  examine  the  books 
of  the  Company,  but  shall  be  bound  to  rest  satisfied  with  the  yearly  state- 
ments or  abstracts  above  provided  for.  But  farther  declaring,  that  it  shall  be 
competent  to  a  majority  of  the  partners,  or  proxies  of  partners,  reckoned  as 
aforesaid,  present  at  the  said  general  meeting,  to  be  held  on  the  second  Wed- 
nesday of  February  1847,  or  at  any  subsequent  annual  general  meeting,  to 
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appoint,  if  they  see  cause,  two  partners  qualified  to  be  directors^  as  auditors,  to  Dec  8. 1862. 
examine  and  report  upon  tbe  said  statements  or  abstracts,  and  also  upon  the      ***?'^ 
state  of  the  accounts  and  affairs  of  the  Company  generally,  which  auditors,  ^^  'p^";nm. *° 
«after  binding  themselves  to  secrecy  in  the  same  manner  as  the  ordinary  direc- 
tors, shall  have  fall  and  free  access  to  all  the  books,  vouchers,  writings,  and 
other  documents  connected  with  the  affairs  of  the  Company ;  and  also  power 
to  call  in  the  aid  ci  the  managing  director,  cashier,  secretary,  accountant, 
officers,  clerks,  and  servants  of  the  Company,  or  any  other  person  who  may 
be  deemed  competent  by  the  auditors  to  give  information ;  and  in  the  event 
of  the  appointment  of  such  auditors,  any  general  meeting  at  which  they  shall 
be  appointed  may  be  adjourned  to  some  future  day  or  days,  to  receive  their 
report,  and  dispose  thereof/' 

And  by  article  54  of  the  said  contract,  it  was  "  expressly  provided  and  de- 
clared, that,  if  it  shall  at  any  time  be  found,  on  balancing  the  Company's 
books,  that  losses  have  been  sustained  equal  to  the  whole  of  the  reserved  surplus 
fund,  and  also  to  £25  per  centum  on  the  advanced  capital  stock  of  the  Company, 
such  loss  shall,  ipso  facto,  and  without  the  necessity  of  any  further  procedure, 
dissolve  and  put  an  end  to  the  Company;"  in  which  event,  it  was  further  de- 
clared, "  the  dis8<^ution  shall  be  forthwith  notified  by  the  ordinary  directors 
by  advertisement  and  circular  letters,  in  like  manner  as  is  provided  with  re- 
gard to  special  general  meetings  of  the  Company,  as  well  as  in  the  London 
and  Edinburgh  Gazettes,  which  advertisements  in  the  Gazettes  and  news- 
papers shall  be  continued  once  a- week  for  at  least  one  calendar  month  suc- 
ceeding the  dissolution  ;  and,  within  thirty  days  at  farthest  after  such  disso- 
lution, the  Company  shall  discontinue  the  issuing  of  notes,  operations  on  cash- 
accounts,  and  all  ordinary  business." 

The  respondent,  who  is  a  partner  and  holder  of  shares  of  the  stock  of  the 
Company,  raised  an  action  of  declarator  against  the  appellants  and  others, 
consisting  of  the  directors  and  shareholders  of  the  Bank.     The  summons 
averred,  inter  alia,  that  the  respondent  was  ready  to  prove  that  certain  state- 
ments or  abstracts  of  the  Company's  affairs  which  had  been  exhibited  "  to  the 
shareholders  at  two  annual  general  meetings,  were  grossly  unfair  and  decep- 
tive ;  that  the  affairs  of  the  Company  were  in  a  ruinous  condition,  and  that 
the  losses  which  the  Company  had  sustained  at,  and  prior  to,  the  31st  Decem- 
ber 1847,  greatly  exceeded  the  reserved  surplus  i^d,  and  £25  per  cent,  of 
the  capital  stock ;  that  the  directors  had  been  guilty  of  gross  malversation  and 
fraud  in  their  management  of  the  Company's  fands  and  affairs,  and  that 
matters  were  ia  such  a  condition  as  to  render  it  absolutely  necessary,  with  a 
view  to  avoid  farther  loss,  that  measures  should  be  taken  to  save  a  portion  of 
tbe  Company's  stock,  and  to  protect  the  partners  against  liabilities  to  third 
parties,  which  might  extend  greatly  beyond  the  amount  of  the  capital  stock." 
The  summons  also  averred,  that  the  directors,  instead  of  confining  themselves 
to  the  business  of  bankers  as  provided  by  the  contract,  had  engaged  in  nume- 
rous and  extensive  speculative  and  trading  adventures,  some  of  which  were 
set  forth  in  the  summons,  and  that  by  such  transactions  the  Company's  funds 
had  been  employed,  and  a  considerable  part  of  the  capital  stock  of  the  Com- 
pany had  been  lost.     The  summons  alleged  also,  that  the  directors  had  "  been 
guilty  of  gross  malversation  and  frauds  with  a  view  to  their  own  profit,  and  to 
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Bee  8. 1862.  the  loss  and  injury  of  the  Company/'  and,  iii  particular,  stated  a  transaction 
^""Y^-^      in  which,  it  was  asserted,  that  the  directors  had  caused  false  entries  in  the 

^'®ji'-®"*^  books  to  be  made  with  reference  to  an  appropriation  among  themselves  of 
2,400  shares.  It  then  stated  the  following : — ^^  That  the  purpose  for  which 
the  Company  was  formed  has  entirely  failed,  and  cannot  now  be  attained  ; 
and  no  proceedings  are  or  can  be  carried  on  by,  or  in  name  of^  the  Compimy, 
except  what  are  at  utter  variance  with  the  intention  and  agreement  of  the 
parties  forming  the  same,  and  with  the  terms,  meaning,  and  spirit  of  the  con- 
tract of  copartnery ;  and  any  furtiier  prosecution  of  such  proceedings  will  be 
attended  with  the  imminent  risk  of  entire  ruin  to  the  pursuer  and  other  share- 
holders of  the  Company,  whose  liability  to  third  parties  is,  imder  the  contract, 
unlimited ;  for  which  reasons,  as  well  as  because  the  loss  upon  the  Company's 
stock  greatly  exceeds  the  amount  which  it  was  declared  by  the  contract  should 
operate,  ipsofactOj  as  a  dissolution  of  the  Company,  it  is  proper  and  necessary 
that  the  Company  should  be  declared  dissolved,  and  its  affairs  be  wound  up :" 
and  the  summons  concluded  to  have  it  declared,  that  at,  imd  previous  to  the 
31  St  December  1848,  and  14th  February  1849,  the  dates  of  the  two  last  annual 
general  meetings  of  the  Company,  losses  had  been  sustained  equal  to  the 
whole  reserved  surplus  fund  and  the  £25  per  cent,  upon  the  advanced  capital 
stock,  so  that  in  the  terms  of  their  contract,  the  Company  upon  the  14th 
February  1849  became,  ipsofacto^  dissolved  and  put  an  end  to ;  or  otherwise, 
that  it  should  be  declared  that  in  respect  the  purpose  for  which  the  Company 
was  formed  had  entirely  failed,  and  that  the  business  doing  or  which  might  be 
done  by  the  Company  was  not  such  as  was  contemplated  by  the  said  contract, 
and  in  respect  of  the  gross  malversation  in  conducting  the  affairs  of  the  Com- 
pany, as  aforesaid,  and  the  imminent  risk  of  ruin  attending  the  further  prose- 
cution of  tiie  proceedings,  the  Company  should  be  dissolved  and  brought  an 
end  to. 

Defences  were  given  in  against  this  action,  containing  the  following  pleas : — 

1.  The  summons  is  irrelevant.  The  narrative  and  subsumptions  do  not 
warrant  or  infer  the  conclusions. 

2.  The  present  action  is  excluded  by  the  terms  of  the  contract  of  copartnery, 
to  which  the  pursuer  was  a  party,  and  by  which  he  is  bound. 

3.  There  are  no  sufficient  grounds  for  declaring  that  the  Company  has  been, 
yMofactOy  dissolved,  or  which  can  entitle  the  pursner  to  have  it  now  declared 
dissolved,  and  ordained  to  be  wound  up,  as  concluded  for  in  the  summons. 

4.  The  action  is,  in  the  whole  circumstances,  groimdless  on  its  merits,  and 
the  defenders  will  be  entitied  to  absolvitor,  with  expenses. 

A  record  having  been  made  up,  the  Lord  Ordinary  (Bobertson,)  on  the  9th 
Nov.  1850,  pronounced  the  following  interlocutor : — "  Before  answer,  and  be- 
fore further  procedure,  remits  to  Mr  Donald  Lindsay,  accountant  in  Edinburgh, 
to  examine  the  books  of  the  Bank,  and  reports  of  the  Directors,  at  and  previous 
to  February  1849,  and  relative  vouchers  and  documents,  and  to  report  to  the 
Lord  Ordinary — Isi,  Whether  the  said  reports  of  the  Directors,  and  the  bal- 
ancing of  the  books  therein  referred  to,  are  true  and  correct,  or,  if  erroneous, 
to  what  extent,  and  in  what  manner :  2d,  Whether  it  appears,  from  the  said 
books,  or  can  be  correctly  ascertained,  that,  at  or  prior  to  the  Slst  December 
1848,  losses  had  been  sustained  by  the  Company  equal  to  the  whole  of  the  re- 
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seryed  suiplus  fond,  and  also  to  £25  per  centum  on  the  advanced  capital  stock  Dec.  8. 1852. 

of  the  company,  and  if  the  said  losses  exceeded  the  said  surplus  fund  and  per-      ^-'V*' 

centase  on  the  capital,  what  was  the  amount  of  the  said  excess — said  report  to^*J?^V  Bank. 
.     -J     J  .  ^  V.  CoUina. 

be  lodged  qtuim  pnmum. 

The  appellants  reclaimed  against  this  interlocutor  to  the  First  Division  of 
the  Court,  when  their  Lordships  pronounced  the  following  interlocutor :  '  De- 
cember  1850. — ^The  Lords  having  advised  the  reclaiming  note,  •  .  .  and 
heard  parties  folly  on  the  question  of  relevancy,  adhere  to  the  Lord  Ordinary's 
interlocutor  submitted  to  review,  with  this  variation,  that  instead  of  the  words 
^'  before  answer,''  the  words  ^^  urUe  omnia*^  are  to  be  inserted,  reserving  all 
questions  of  expenses." 

From  these  interlocutors  the  present  appeal  was  brought. 

Bethel^  Q.C.,  and  Anderson^  Q.C.,  for  the  appellants.    The  Lord  Ordinary  was 
wrong  in  disregarding  the  pleas  which  were  a  bar  to  the  action,  and  the  order 
which  he  made  was  premature  and  in  contravention  of  the  Judicature  Act  6 
(Jeo.  IV.  c.  120,  pp.  13  and  16.     The  inquiry  could  not  be  made  until  the 
relevancy  of  this  record  had  been  disposed  of,  and  the  Court  had  therefore  no 
power  at  all  to  make  the  order  of  reference.  There  is  nothing  made  out  or  alleged 
in  the  pleadings  which  is  sufficient  to  support  the  summons  in  this  action ; 
there  is  no  sufficient  allegation  of  loss  down  to  the  time  of  action  to  bring  it 
within  the  54th  clause  of  the  contract :  the  balancing  spoken  of  in  that  clause 
means  the  periodical  balancing  and  statements  referred  to  in  the  39th  and  52d 
articles,  and  the  course  for  the  respondents  to  have  taken,  if  dissatisfied  with 
such  accounts,  was  to  have  called  a  general  meeting  of  the  shareholders,  or  got 
the  accounts  referred  to  auditors,  pursuant  to  the  52d  clause,  Foss  v.  Hardbottky 
(2  Hare,  461)  shows  that  if  the  subject  of  complaint  is  one  which  is  capable 
of  being  entertained  by  the  shareholders,  and  can  be  brought  within  the 
powers  of  a  general  meeting,  a  Court  of  Equity  in  England  will  not  deem  it 
expedient  to  interfere  until  the  plaintifr  has  exhausted  such  mode,  or  been 
prevented  from  doing  so.     The  case  of  ex  parte  Holme  in  re  the  North  of 
England  Joint  Stock  Banking  Company j  16  Jurist,  803,  is  also  in  favour 
of  what  the  appellants  contend.     The  Court  below  have  taken   that  part 
of  the  summons,  which  states  a  loss  equal  to  reserved  fond,  and  £25  per 
cent,  on  the  capital,  but  they  have  not  noticed  the  other  part  of  the  sum- 
mons, which  shows  the  mode  by  which  such  loss  is  said  to  have  arisen, 
namely,  by  fraudulent  practices  and  malversations  on  the  part  of  the  direc- 
tors.    This  does  not  bring  the  case  within  the  54th  clause,  for  it  shows  on 
the  contrary,  that  the  Company  have  perhaps  a  claim  of  damages  against  the 
directors  individually.     There  is  no  authority  for  the  investigation  which  has 
been  ordered :  it  is  not  within  the  terms  of  the  contract  of  partnership,  and 
the  mode  is  one  which  is  very  inconvenient,  and  must  be  destructive  to  the 
bank,  and  therefore  ought  not,  under  any  circumstances,  to  take  place  at  the 
present  stage  of  the  proceedings,  before  any  prima  facie  case  has  been  made 
out  and  established. 

The  Lord  Advocate^  and  Rolt^  Q.C.,  for  the  respondent  The  3d  and  4th 
pleas  could  not  have  been  disposed  of  before  the  inquiry ;  there  were  only 
therefore  the  1st  and  2d  pleas,  which,  at  this  stage  of  the  cause,  could  have 

VOL.  II.  c 
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Dec.  3.  1852.   been  determined  by  the  Court.     In  point  of  fact,  these  pleas  were  disposed  of^ 
^"^y^^      for  the  judgment  was  pronounced  after  hearing  the  parties  on  the  question  of 

p.  Coiling.  *^  relevancy;  indeed,  if  it  were  not  so,  and  this  was  not  a  judgment  dealing  witii 
the  relevancy  of  the  action,  it  would  not  be  a  judgment  on  the  merits,  and  as 
there  was  no  leave  to  appeal,  or  difference  of  opinion  among  the  Judges,  there 
could  be  no  appeal  thereon  to  this  House;  48  Qeo,  III.  c.  151,  sec.  15.  Then, 
as  to  there  being  sufficient  to  support  the  summons,  it  is  submitted  HhaX  there 
is  a  complete  averment  of  a  loss  in  the  terms  of  the  54th  clause  of  the  contract, 
which  would  cause  the  company  to  be  ^so  facto  dissolved.  It  is  not  less  a 
loss  within  the  terms  of  that  clause,  because  it  may  have  arisen  in  consequence 
of  misappropriation  and  improper  conduct  of  the  directors  as  detailed  in  the 
summons,  nor  does  the  summons  restrict  the  loss  to  one  different  from  that  con- 
templated by  the  terms  of  the  54th  clause.  Besides,  independent  of  the  charges 
against  the  directors  personally,  it  is  stated  by  thf  respondent,  that  the  Com- 
pany does  not  carry  on  the  business  of  bankers,  for  which  they  were  established, 
and  that  they  have  not  the  means  of  doing  so.  There  is  enough  stated,  there- 
fore, either  to  make  the  Company  ypso  facto  dissolved,  or  else  to  make  it  very 
desirable  that  it  should  be  put  an  end  to.  The  investigating  the  accounts  is 
part  of  the  proof  of  the  respondent's  case,  and  it  cannot  be  more  satisfactorily 
done  than  by  the  accountant,  who  is  an  officer  of  the  Court,  and  who  will  go 
over  to  Glasgow,  and  take  the  accounts  in  a  way  which  will  not  stop  or  unne- 
cessarily interfere  with  the  business  of  the  Company. 
Anderson^  Q.C.,  replied. 

The  Lord  Chancellor.  My  Lords,  this  appeal  arises  out  of  an  action  raised 
in  the  Court  of  Session  in  Scotland,  in  which  a  shareholder  in  this  banking 
company,  desired  to  have  it  declared,  either  that  by  force  of  the  proviso  con- 
tained in  the  partnership  contract,  the  company  has  become  ipso  facto  dis- 
solved, or  else  that  under  the  circumstances  alleged,  the  company  should  be 
dissolved  and  wound  up.  The  Lord  Ordinary  made  a  certain  order  of  refe- 
rence, which  order  was  affirmed  by  an  interlocutor  of  the  Court  of  Session, 
and  this  is  now  appealed  from.  In  the  first  place,  it  is  insisted  upon  by  the 
appellants,  that  it  was  not  competent  to  have  any  such  reference,  and  next, 
that  even  if  it  were,  no  prima  facie  case  has  been  made  out  to  entitle  the 
party  to  such  reference ;  further,  that  it  is  excluded  by  the  terms  of  the  partner- 
ship deed,  which  creates  b.  forum  domesticum  ;  and  lastly,  that  it  is  an  improper 
order,  inasmuch  as  it  amounts  to  the  destruction  of  the  bank.  It  was  in- 
sisted on  the  part  of  the  appellant,  that  the  allegations  in  the  summons  did 
not  bring  the  losses  in  the  Jbank  down  to  the  time  when  the  action  was  com- 
menced, but  I  think  that  this  cannot  be  maintained,  and  that  the  allegation 
of  a  loss  which  will  amount  to  a  dissolution  of  the  Company,  is  alleged  suffici- 
ently, to  give  jimsdiction  to  the  Court  to  make  the  order  of  reference.  But 
in  the  first  place,  I  will  make  some  observations  on  the  question  of  relevancy. 
By  the  Act  of  Geo.  III.,  the  appellant  could  not  come  to  this  House,  if  the 
judgment  appealed  from  was  only  interlocutory,  and  the  appellant  is  now 
forced  to  assume  that  the  interlocutor  appealed  from,  is  on  the  merits,  as  there 
was  here  no  difference  of  opinion  among  the  Judges,  or  leave  given  to  ap- 
peal. Bat  then  it  is  said,  that  admitting  it  was  on  the  merits,  yet  no  judg- 
ment on  the  relevancy  of  those  merits  was  given.     I  am  of  opinion,  however, 
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that  this  objection  cannot  be  maintained ;  for  the  reference  to  the  accountant  i>ec  3. 1852. 
is  of  itself  a  judgment  on  tiie  merits,  for  the  purpose  of  making  the  necessary      ^-^y"-^ 
investigation,  it  amotmts  to  a  judgment  on  the  pleadings,  which  entitled  the  N.  Brit.  Bank 
Court  to  make  this  reference.    It  is  to  be  observed  also,  that  the  point  of  rele-  ^'  Collins, 
vancy  was  argued  before  the  Lord  Ordinary  and  the  Judges  of  the  Court  of 
Session.     (His  Lordship  here  read  the  interlocutor  of  the  Court  below,  in 
which  it  is  recited  that  their  Lordships  had  heard  parties  fiilly  on  the  question 
of  relevancy,)  so  that  not  only  was  the  question  of  relevancy  included  in  the 
judgment,  but  the  very  matter  warf  fdlly  heard  by  the  Court.     The  objection, 
therefore,  cannot  be  maintained,  and  if  it  could,  the  effect  of  it  would  be  only 
to  prevent  the  appellant  having  a  right  now  to  appeal.     It  was  then  said  that 
no  prima  facie  case  had  been  made  out  to  entitle  the  respondent  to  the  order, 
but  if  this  is  not  a  BxxS^cient  prima  facie  case,  I  cannot  understand  what  more 
the  appellant  would  have,  since,  for  this  purpose,  it  must  be  assumed  to  be 
true,  what  is  alleged  by  the  respondent.     The  proviso  in  the  deed  of  the  Com- 
pany, is,  that  if  it  shall  at  any  time  be  found,  on  balancing  the  Company's 
books,   that  losses  have  been  sustained  equal  to  the  reserved  fund,  and 
twenty-five  per  cent,  on  the  advanced  capital,  such  loss  shall,  ipsofacto^  dissolve 
the  Company.    Now,  independent  of  that,  the  respondent  says,  that  the  con- 
duct of  the  directors  has  been  fraudulent,  and  that  not  only  has  there  been 
reckless  trading,  but  that  the  directors  have  carried  on  the  business  of  general 
merchants,  instead  of  the  proper  business  of  a  banking  company,  by  which 
means  a  loss  has  accrued,  which  renders  it  impossible  for  the  bank  to  continue 
its  business ;  that,  my  Lords,  is  of  itself  enough  to  shew  the  insolvency  of  this 
bank,  and  to  maintain  an  action  of  this  sort  in  Scotland,  supposing  the  pur- 
suer is  not  estopped  from  doing  so.     Now,  it  would  be  a  singular  argument,  if 
the  loss  were  such  to  make  the  directors  personally  liable,  but  not  a  loss  which 
would  put  an  end  to  the  partnership,  if  the  directors  have  in  fact  reduced  the 
capital  below  the  amount  sufficient  to  carry  on  the  business. 

Now,  my  Lords,  if  a  sufficient  case  to  proceed  on  has  been  made  out,  is  the 
right  barred  by  the  articles  of  partnership  ?    The  articles  are  restrictive,  but 
not  improperly  so,  in  order  to  exclude  shareholders  from  a  general  inspection 
of  the  books,  and  for  preserving  secrecy  whilst  the  business  of  the  bank  is 
carried  on.     In  deciding  this  case,  I  should  wish  carefully  to  guard  myself 
against  being  understood  to  hold  that  a  partner  can,  on  any  general  allegation, 
come  and  break  up  the  partnership ;  if  this  case  can  be  sustained  by  the  re- 
spondents, it  must  be  so  on  its  own  grounds.    Now,  the  54th  clause  of  the 
partnership  provides,  that  if^  on  the  balancing  of  the  Company's  books,  there 
shall  be  a  loss  such  as  these  described,  the  Company  shall  be  put  an  end  to ; 
it  is  insisted  on  the  part  of  the  appellants  that  this  means  only  the  balancing 
exhibited  at  the  general  meetings  of  the  Company ;  it  is  not  necessary  to  decide 
that  it  does  not  mean  that,  for  it  may  mean  that  and  something  beyond  it. 
It  is  impossible  to  say,  that  if  the  directors  have  made  out  false  accounts,  one 
is  to  be  bound  by  them ;  there  is  nothing  which  excludes  fraud,  it  is  a  case 
not  within  the  partnership  deed.     The  respondent  here  takes  upon  himself  to 
prove,  that  on  the  examination  of  the  books  of  the  Company,  there  will  appear 
such  a  loss  as  by  the  partnership  deed  will  dissolve  the  Company.    Why  should 
not  that  fact  be  ascertained,  tis  it  is  not  one  which  goes  contrary  to  the  deed, 

c2 
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Dec  8. 1852.  but  with  the  intent  of  it?    The  directors  do  not  assert  that  they  have  assets 

^^'Y**^      ^^^  which  to  carry  on  the  concern,  or  that  the  case  has  not  arisen  which 

N.  Brit.  Bank  would  put  an  end  to  the   Company  according  to  the  terms  of  the  partnership 

V.    o  ms.       ^QQ^^     They  do  not  tell  you  what  steps  to  take,  but  their  object  is  clearly  to 

get  rid  of  any  investigation  of  their  accounts,  which  has  been  directed  by  the 

Court.     I  am  clearly  of  opinion,  my  Lords,  that  this  interlocutor  should  be 

affirmed,  but  I  must  add,  that  I  wish  to  guard  myself  from  saying  that  which 

may  be  considered  as  sanctioning  any  partner  wantonly,  and  without  great 

cause,  coming  to  the  Court  to  break  up  the  partnership.     I  am  clearly  of 

opinion  that  the  accounts  ought  to  be  taken  in  such  a  way  as  not  to  interfero 

unnecessarily  with  carrying  on  the  business  of  the  Company,  and  I  therefore 

heard  with  satisfaction  that  the  accountant  was  to  go  to  Glasgow  and  there 

examine  the  books,  and  your  Lordships  will  expect  that  this  should  be  strictly 

carried  out     With  respect  to  the  investigation  being  conducted  with  secrecy, 

the  accountant  is  an  officer  of  the  Court,  and  I  think  the  books  may  safely  be 

placed  in  his  custody.     I  hope,  however,  that  he  will  not  allow  them  to  be 

inspected  by  any  customer  of  the  bank,  or  other  person,  in  the  course  of  tho 

investigation. 

Grahame.  Weenu^  and  Grahame.  Westminster, )  .       .   -      ^     *       «     . 
Wotherspoan  and  Mack,  Edinburgh,  '  |  Agents  for  the  Appelknto. 

Law,  Holmes,  Anton,  and  TumbuB,  Solicitors, 

London,  and  y  Agents  for  the  Respondent. 

CampheU  and  Smith,  Solicitors,  Edinburgh, 
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EntaU — Statute  1685— 7W  Deedg — ProhUntonf  CIouhm  by  reference, — A.,  in  1815,  en- 
tailed his  estate  by  a  deed,  containing  the  proper  fetters  of  entail,  and  reserring  to  him  a 
power  of  alteration  and  rerocation.  Under  that  deed  the  snccession  was  destined  to  G., 
as  inbstitate  heir  of  entail.  In  1823  A.  executed  a  second  deed,  by  which  he  leroked  the 
order  of  snccession  under  the  first  deed,  and  disponed  the  estate  to  G.,  as  institute  heir  of 
entail,  and  after  him  to  a  long  line  of  substitutes,  not  named  in  the  first  deed.  The  second 
deed  contained  no  precept  of  sasine  nor  procuratory  of  resignation,  nor  the  usual  prohibi- 
tory clauses,  but  it  assigned  to  the  disponees  and  heirs  of  entail  mentioned  in  the  second 
deed,  the  procuratory  of  resignation  and  precept  of  sasine  in  the  first  deed,  and  obliged 
the  granter  to  infeft,  subject  to  the  prohibitory  clauses  expressed  in  the  first  deed : — HeU, 
1st,  That  the  precept  of  sasine  could  not  be  assigned  by  the  granter,  and  could  not,  under 
the  change  of  circumstances,  be  applied  to  the  second  deed :  2d,  That  the  two  deeds  could 
not  be  conjoined  as  one  deed,  and,  therefore,  the  want  of  the  prohibitory  clauses  in  the 
second  deed  could  not  be  supplied  by  reference  to  the  first  de^ :  Sdly,  That  there  is  no 
such  obligation  on  G.,  the  institute  heir  of  entail  under  the  se(H>nd  deed,  as  to  compel 
him,  by  the  direction  of  this  House,  or  of  the  Courts  below,  to  execute  a  regular  deed  of 
tailzie,  binding  himself  by  the  fetters  in  the  deed  of  1815.  The  case  of  Fraaer  ▼•  Lard 
Lovat^  (1  Bell's  Appeal  Cases,  105),  commented  on. 

Ho.  of  Lords.     By  disposition,  dated  7th  December  1815,  Mr  James  Gammell,  then  fee- 

I>ec.  18. 1852.  simple  proprietor  of  the  lands  of  Countesswells,  gave,  granted,  and  disponed 

^<^Y^^      those  lands,  to  himself  in  liferent,  and  to  William  Gammell,  his  grandson,  in 

Cathcartv.      f^ .  u^||qiq  failing,  to  the  heirs-male  of  his  body;  whom  failing,  to  James 

Gammell,  son  of  Lieutenant-Greneral  Andrew  Gammell,  and  the  heirs-male 

of  bis  body ;  whom  failing,  to  Andrew  Gkunmell,  (the  present  responcjient), 

and  the  heirs-male  of  his  body ;  whom  failing,  to  Ernest  Gammell^  and  the 
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heira-male  of  his  body  ;  whom  failing,  to  the  heirs-female  of  the  body  of  the  Dee.  18. 1852. 

said  William  Gammell ;  whom  foiling,  to  the  heirs-female  of  the  body  of  the 

said  James  Gammell,  son  of  the  said  Lientenant-General  Andrew  Gammell  ;q^^2I^^' 

whom  failing,  to  tfie  heirs-female  of  the  body  of  the  said  Andrew  Gammell ;" 

whom  foiling,  to  a  long  line  of  other  substitutes. 

The  deed  contained  an  obligation  on  the  granter  to  infeft  himself  and  '^  Wil- 
liam Gammell,  and  the  heirs  of  entail  substituted  to  him  in  the  order  before 
mentioned."    The  procuratory  of  resignation  embodied  the  whole  of  the  pro- 
hibitory, irritant  and  resolutive  clauses,  which  are  usual  in  entails ;  and  the 
assignation  to  the  writs  and  titles  was  in  fovour  of  the  maker  of  the  deed  in 
liferent,  and  to  the  said  William  Gammell  in  foe,  whom  foiling,  to  the  said 
heirs  of  tailzie*    The  deed  also  contained,  in  favour  of  the  granter,  the  follow- 
ing power  of  alteration  and  Tevocation : — ^'  But  saving  and  reserving,  never- 
theless, full  power  and  liberty  to  me,  at  any  time  in  my  life,  and  even  on 
death-bed,  not  only  to  alter  the  said  course  and  order  of  succession,  as  to  the 
said  William  Gtimmell,  and  all  the  heirs  of  tailzie  before  specified,  and  to  re- 
voke or  alter  all  or  any  of  the  conditions,  provinons,  restrictions,  irritances, 
and  others  before  written,  and  to  revoke  this  disposition  in  whole  or  in  part, 
at  my  pleasure,  but  also  to  sell,  alienate,  wadset,  or  dispone  the  said  lands 
and  estate,  or  any  part  thereof,  or  contract  debts  thereupon,  or  even  gratui- 
tously to  dispose  thereof  as  I  think  proper,  and  likewise  to  empower  and 
authorise  the  said  William  Gammell,  or  any  of  the  said  heirs,  or  any  other 
person  or  persons  whom  I  shall  please  to  name,  to  suspend  or  dispense  with 
the  foresaid  conditions,  restrictions,  and  irritancies,  or  any  of  them,  after  my 
death,  in  the  same  manner  as  I  could  have  done  during  my  life :  All  which 
revocations  or  alterations  to  be  made  by  myself,  or  any  other  person  to  be 
appointed  by  me  as  aforesaid,  shall  be  made  and  done  by  writing,  under  our 
several  hands  respectively— which  writing  or  writings  shall  be  understood  and 
taken  as  a  part  of  this  present  deed  of  taillie,  and  shall  be  as  effectual  to  all 
intents  and  purposes  as  if  the  same  had  been  inserted  herein.** 

The  deed  also  contained  warrant  for  recording  the  same  in  the  books  of 
Council  and  Sesaion,  and  Register  of  Tfullies,  and  to  expede  charters  and  in- 
foftments  thereon,  as  also  precept  of  sasine  in  the  common  form,  for  infefting 
the  said  James  Gammell  in  liferent,  and  the  heirs  above  mentioned  in  foe, 
but  with  and  under  the  provisions,  declarations,  limitations,  restrictions,  and 
clauses  irritant  and  resolutive,  expressed  in  the  said  deed.  The  deed  was  re- 
corded in  the  Register  of  Tailzies,  by  Mr  James  Gammell,  on  29th  February 
1816. 

In  April  1823,  Mr  James  Ghimmell  executed  a  new  disposition  of  the  lands, 
which  last  deed,  after  proceeding  on  the  narrative  of  his  having  executed  the 
previous  disposition,  and  of  his  reserved  power  of  alteration,  thus  proceeded : 
*^  And  whereas  I  have  now  resolved  to  alter  the  foresaid  course  and  order  ot 
succession,  I  have  therefore  revoked,  and  do  hereby  revoke  the  foresud  nomi- 
nation of  the  said  William  Gammell,  James  Gammell,  Ernest  Gammell,"  &c., 
(naming  all  the  parties  mentioned  in  the  former  deed,  except  Andrew  Gram- 
mell,  the  respondent)  ^'  and  the  heirs-male  and  female  of  their  own  respec- 
tive bodies,  and  do  hereby  declare  the  said  disposition  and  deed  of  entul,  in 
so  for  as  concerns  the  said  William,  James,  Ernest,  Martha,  Mary,  Margaret, 
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Dec  13. 1852.  and  Jessie  Gammell,  and  the  heirs-male  and  female  of  their  respective  bodies, 
^""^^^'^      null  and  void ;  and  in  their  place  I  do  hereby  nominate  and  snbstitate  the 

Gam^^^  persons  after-named :  And  I  do,  by  these  presents,  give,  grant,  alienate,  and 
dispone  to  and  in  &vour  of  myself  in  liferent,  and  to  the  said  Andrew  6am- 
mell,"  (the  respondent,)  '^  in  fee,  and  the  heirs-male  of  his  body ;  whom  fail- 
ing, to  the  heirs-female  of  his  body ;  whom  failing,  to  George  James  Cath- 
cart,  second  son  of  Hugh  Cathcart,  Esquire,  sometime  residing  in  Bath,  now 
deceased,  and  the  heirs-male  of  his  body ;  whom  failing,  to  Andrew  Cath- 
cart, third  son  of  the  said  Hugh  Cathcart,  and  the  heirs-male  of  his  body ; 
whom  failing,  to  John  Andrew  Cathcart,  eldest  son  of  the  said  Hugh  Cath- 
cart, and  the  heirs-male  of  his  body ;  whom  foiling,  to  other  substitutes,  none 
of  the  persons  mentioned  as  substitute  heirs  of  entail  in  this  second  deed  tak- 
ing anything  under  the  deed  of  1815. 

This  deed  of  1823  contained  no  precept  of  sasine,  nor  procnratory  of  re- 
signation, in  &vour  of  the  granter  and  the  other  heirs  in  the  new  destination 
contained  in  thai  deed ;  but  it  contained  an  obligation  on  the  granter  and  his 
heirs  to  infeft  and  seise  himself,  and  the  said  Andrew  Gammell,  (the  respond- 
ent), and  the  heirs  of  that  destination,  and  also  an  assignation  by  the  said 
James  Gammell  to  the  unexecuted  procuratory  of  resignation  and  precept  of 
sasine  in  the  former  deed,  in  the  following  terms : — '^  And  I  bind  and  oblige 
me  to  infeft  and  seise  myself  and  the  said  Andrew  Grammel,  son  of  the 
said  Lieutenant-General  Andrew  Gammell ;  whom  failing,  the  heirs  of 
entail  hereby  substituted  to  him  as  aforesaid,  in  the  foresaid  lands,  in  man- 
ner and  on  the  terms  specified  in  the  foresaid  deed  of  entail,  with  and  under 
the  burden  of  the  provisions,  conditions,  restrictions,  limitations,  declarations, 
clauses  irritant  and  resolutive*  expressed  in  the  said  deed  of  entail ;  all  which 
clauses  I  hereby  confirm,  and  do  hereby  assign  to  my  said  disponees  and  heirs 
of  entail  in  their  order,  the  procuratory  of  resignation  and  precept  of  sasine, 
and  whole  other  clauses  in  said  deed  of  entail:  Declaiing  that  the  said 
Andrew  Gammell,  and  the  persons  substituted  to  him  as  aforesaid,  shall  be 
entitled  to  possess  the  said  lands  under  the  foresaid  deed  of  entail  and  these 
presents,  and  on  no  other  right  or  title  whatever ;  and  also,  that  the  said 
Andrew  Gammell,  son  of  the  said  Iieutenant-(jreneral  Andrew  Grammell,  and 
the  heirs  of  entail  hereby  substituted  to  him  in  the  order  before  mentioned, 
shall  be  obliged  to  record  these  presents  in  the  B^gbter  of  Taillies,  as  also  in 
the  Books  of  Council  and  Session,  in  case  the  same  shall  not  have  been  done 
by  myself,*'  &c.,  •  .  .  •  ^<  and  severally,  to  cause  present  this  deed  before  the 
Lords  of  Council  and  Session  judicially,  and  to  procure  the  same  recorded  in 
Uie  Begister  of  Entails,  and  to  expede  charters  and  infefbnents  on  the  said 
deed  of  entail  and  these  presents,  agreeably  to  and  in  terms  of  the  Act  of 
Parliament  concerning  taillies."    This  deed  was  recorded  in  the  Begister  of 
Entails,  and  also  in  the  Books  of  Council  and  Session,  in  1828,  after  the  death 
of  the  granter,  the  said  James  Gammell. 

The  respondent  proceeded  in  1829  to  make  up  titles  to  the  said  lands,  by 
expeding  infeftment  upon  the  precept  of  sasine  contained  in  the  deed  of  1815, 
embodying  at  length,  in  the  infeftment,  the  provisions,  restrict^ns,  and  limi- 
iauons  of  the  entail  of  1815*  Afterwards,  Ujie  respondent  was  advised  that 
t)ie  infeftment  so  taken  was  inept,  and  he  therefore  proceeded  to  make  up  a 
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title  of  new  to  the  said  lands  under  the  deed  of  1823,  by  obtaining,  in  Noyem-  Dec.  IB.  1B52. 
ber  1843,  a  decreet  of  adjudication  in  implement,  against  the  heirs  of  the  said       ^-^v-^ 
James  Gammell,  and  taking  an  infeftment  on  the  charter  of  adjudication  in  p^^^^^.* 
favour  of  himself  and  the  other  heirs  substituted  to  him  bj  the  deed  of  1823. 

The  respondent,  in  October  1845,  sold  part  of  the  lands  for  L.1250,  to  a 
Mr  Alexander  Burnett  Whyte,  and  tor  the  purpose  of  setting  aside  the  title 
made  up  in  1829,  as  inept,  and  of  ascertaining  the  respondent's  right  to  sell 
for  an  onerous  consideration,  the  respondent  brought  an  action  of  reduction 
and  declarator,  whilst  the  purchaser,  Mr  Whyte,  at  the  same  time,  presented 
a  suspension  as  of  a  threatened  charge,  for  the  price.  Defences  were  lodged 
to  the  respondent's  action  of  declarator,  on  the  part  of  the  appellant,  one  of 
the  heirs  substituted  to  the  respondent  by  the  deed  of  1823,  and  he  raised  a 
counter-action  of  declarator  against  the  respondent. 

The  action  of  reduction  and  declarator  at  the  instance  of  the  respondent, 
the  counter-action  at  the  instance  of  the  appellant,  and[  the  suspension  at  the 
instance  of  Mr  Whyte,  having  been  conjoined,  the  Lord  Ordinary  made  great 
avizandum  to  the  Lords  of  the  First  Division,  who,  on  advising  the  same, 
pronounced  the  following  interlocutor : — "20th  Juh/  1849. — ^The  Lords,  on 
report  of  Lord  Wood,  and  having  considered  the  revised  cases  in  the  con- 
joined processes  of  suspension,  and  of  reduction  and  declarator,  and  having 
heard  the  counsel  for  the  parties, — in  the  suspension.  Repel  the  reasons  of 
suspension,  and  find  the  letters  and  charge  orderly  proceeded ; — ^in  the  reduc- 
tion and  declarator  at  the  instance  of  Andrew  Gammell,  Esq.,  (the  respondent.) 
Bepel  the  defences,  and  reduce,  decern,  and  declare,  conform  to  the  conclu- 
sions of  the  libel  as  amended ; — and  in  the  declarator  at  the  instance  of  Sir  J. 
A.  Cathoart,  Bart,  (the  appellant,)  Sustain  the  defences,  assoilzie  the  defender 
from  the  conclusions  of  the  summons,  and  decern :  Find  no  expenses  due  to 
either  party." 
From  this  interlocutor  the  present  appeal  was  brought 

Bethely  Q.C.,  and  Bruce,  for  the  appellant  The  deed  of  1823  is  not 
a  distinct  and  substantial  deed,  but  it  must  be  taken  in  conjunction  with, 
and  as  being  incorporated  with,  the  deed  of  1815;  if  that  be  so,  then  the 
title  made  up  by  the  respondent  in  1829  was  good,  and  there  is  a  strict 
entail.  It  was  said  in  the  Court  below,  that  the  precept  of  sasine  requires 
to  be  delivered  according  to  the  terms  of  the  limitations,  and  that  the  war- 
rant for  infefdng  in  the  deed  of  1815  had  expired,  but,  it  is  submitted,  that 
this  is  not  collect,  because  the  precept  of  sasine  accompanies  the  limita- 
tions, and  is  subject  to  the  power  of  revocation  which  accompanies  such  limi- 
tations, and,  when  the  power  is  executed,  it  becomes  ingrafted  on  the  latter 
deed  in  fieivour  of  the  new  limitations.  The  respondent,  therefore,  rightly 
availed  himself  of  the  precept  of  sasine  in  the  deed  of  1815,  when  he  made 
up  the  title  in  1829.  The  Court  below  rested  their  decision  on  the  fol- 
lowing decisions,  BroomfielcTs  case,  Mor.  15,618;  Paierson  v.  Leslie,  7  D. 
950;  and  the  case  of  Lord  Ahoyne,  4  D.  843;  but  these  are  distinguish- 
able from  the  present  case,  as  in  those  cases  the  latter  deed  was  a  sup- 
plemental or  new  deed,  and  incapable  of  being  conjoined  with,  and  hot 
intended  to  be  taken  with,  the  fir^t     Here  the  respondent,  Andrew  Gummell, 
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Dec  18. 1852^became  an  insUtate  under  the  power  contained  in  the  deed  of  1815,  and  there 
was,  therefore,  nothing  at  variance  with  the  feudal  warrant  of  sasine,  accord- 
GammelL^*  ing  to  the  law  relative  to  conditional  institutions  laid  down  by  Lord  Mackenzie 
in  Foyo*8  case,  4  D.  1124.  The  following  authorities  are  in  support  of 
the  appellant's  proposition,  that  the  two  deeds  taken  together  created  a  binding 
entail, — Don  v.  Don,  Mon  15,591,  and  Rob.  app.  cases,  76 ;  LawrieY.  Spaidr 
ing,  Mor.  15,612;  Vere  v.  Hopey  11  Shaw,  520;  Porterfidd  v.  Stewca%  5 
Wils.  and  Shaw,  515 ;  StrcUkmore  v.  Strathmore^s  Tnuteea^  15  Shaw,  449  :  1 
Bobinson,  189.  In  the  next  place,  assuming  that  the  two  deeds  are  inde- 
pendent, and  that  the  deed  of  1823  is  not  subject  to  the  fetters  of  entail,  ex- 
cept as  inter  hceredes,  still  the  respondent  is  bound  to  take  up  the  estate  under 
the  entail,  and  is  obliged  now  to  execute  such  a  valid  deed  of  entail  as  shall 
render  the  fetters  effectual  against  third  parties.  For  this,  the  case  of  Frcuer 
V.  Lord  Lovaty  1  Bell's  Appeal  Cases,  105,  is  directlj  in  point.  [The  case  of 
Carmichael  v.  Carmichaely  16  Faculty  Cases,  17,  waa  also  referred  to.] 

The  Solicitor' General  for  Englandy  (Sir  F.  KelljX  aQ^  Andereony  Q.  C^  for 
the  respondent.    No  valid  entail  was  created  bj  the  deeds  of  1815  and  1828 
capable  of  operating  upon  the  parties  to  this  suit.    The  deed  of  1823  contains 
not  the  fetters  of  entail  as  prescribed  bj  the  Act  of  1685,  and  the  reference  to 
the  fetters  contained  in  the  former  deed  will  not  do  to  supplj  the  deficiencj» 
for  the  respondent  is  a  substitute  in  the  former  deed,  and  the  clauses,  irri- 
tant and  resolutive,  do  not  apply  to  him  as  institute,  which  is  the  character 
under  which  he  takes  under  the  2d  deed.     Sandford  on  Entails,  155  ;  Oamet^ 
Morison's  Diet.  15,596 ;  Montgomerie  v.  EgUngtoOy  2  Bell's  Appeal  Cases, 
149.    Next,  the  respondent  was  not  bound  bj  the  title  made  up  by  him  in 
1829,  Oardner  v.  Oardnery  9  S.  and  D.  188 ;  the  title  so  made  up  was  inept, 
for  the  sasine  was  taken  under  the  precept  of  sasine,  in  the  deed  of  1815, 
which  could  not  be  assigned,  nor  warrant  the  infefling  the  respondent  as 
institute,  and  the  new  series  of  heirs  introduced  by  the  deed  of  1823.    LastlVf 
the  respondent  is  not  now  bound  to  execute  a  deed  of  entail,  containing  the 
clauses,  irritant  and  resolutive.     The  case  of  Eraser  v.  Lord  Lovat  is  distin- 
guished— there,  Mr  Fraser  had  not  made  up  any  title,  here  the  title  has  been 
made  up,  and  the  statute  of  1 685,  steps  in  and  prevents  the  entail  being  effec- 
tual.    The  following  cases  were  referred  to.    Stewart  v.  FuUerUmy  4  W. 
and  Sh.  196;  Bruce  v.  Brucey  4  W.  and  Sh.  240;  EWnxnk  y.  Murray y  1 
Sh.  and  Macl.  1,  and  Sharpe  v.  Sharpey  1  Sh.  and  Macl.  594. 
Bethely  Q  C,  replied. 

Lord  Chancellor.  My  Lords,  this  case,  which  is  of  great  importance  with 
reference  to  Scotch  conveyancing,  undoubtedly  has  occupied  a  great  deal  of 
your  Lordships'  time,  but  that  has  afforded  me  an  opportunity,  firom  time  to 
time,  of  looking  into  the  case,  and  I  therefore  am  enabled  to  dispose  of  it,  at 
least  to  my  own  satisfaction,  without  taking  further  time  to  consider.  It  is  a 
case,  however,  of  so  much  importance  in  point  of  the  technical  rules  of  con- 
veyancing in  Scotland,  that  it  deserves  the  most  serious  consideration.  It  is 
an  attempt,  if  possible,  to  place  the  law,  which  at  present  certainly  is  not  in  a 
very  satisfactory  state,  upon  a  sure  foundation — I  say,  not  in  a  very  satisfac- 
tory state,  not  that  I  think  there  is  any  real  doubt  about  the  rule,  but  that  the 
cases  have  so  embarrassed  the  matter,  that  certainly  it  is  impossible  to  say 
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whole  qnestioDy  as  regards  entails  under  the  whole  Scotch  law,  depends  upon       ^''v^^ 

the  Scotch  statute  of  1685 — that  statute  certainly  did  not  create  entaOs  ^^Q^ilmmSL'' 

prohibitions,  but  it  authorised  parties  who  created   tailzies,   by  inserting 

clauses  in  the  instrament  itself,  and  following  that  up  in  certain  forms  there 

prescribed,   to  insert  in  their  tailzies,  prohibitory,  irritant,  and  resolutive 

clauses,  which  by  their  effect  should  be  binding  as  against  even  creditors  and 

onerous  purchasers.    The  distinction  is  perfectly  established,  that  there  may 

be  a  good  tailzie  inter  hoeredes^  which  still  will  not  bind  either  creditors  or 

onerous  purchasers ;  and  it  is  undoubted  that  there  may  be  a  reference  by 

one  deed  creating  an  entail,  to  another  which  has  the  proper  fetters,  or  fetters 

which  would  be  binding  inter  hceredesj  and  yet  that  might  not  be  binding 

against  creditors  or  onerous  purchasers.    Now  the  whole  of  this  case  turns 

upon  the  question  whether  the  two  deeds  to  which  I  shall  presently  call  your 

Lordships'  attention  particularly,  do  or  do  not  authorize  the  present  institute, 

the  person  who  is  instituted,  namely  the  pursuer  Andrew  Gammell,  to  make 

the  sale  which  he  has  made,  and  if  that  be  held  to  be  valid  and  binding,  then 

on  the  same  principle,  your  Lordships  will  have  to  hold  that  he  has  the  same 

power  over  the  remainder  of  the  estate. 

Now,  the  Judges  in  Scotland,  for  a  very  considerable  period,  tried  all  that 
they  could  do  to  establish  the  right  in  heirs  of  tailzie,  to  have  some  remedy 
against  the  person  who  broke  the  fetters,  supposing  them  not  to  be  properly 
imposed  according  to  the  statute  of  1685.  They  attempted  in  the  first  place, 
by  inhibition,  to  prevent  the  party  from  breaking  the  prohibitory  clauses. 
That  was  ultimately  over-raled,  and  in  most  of  those  questions,  this  House 
disagreed  with  the  Courts  of  Scotland  upon  those  points.  It  was  decided 
that  there  could  be  no  right  to  interfere  on  the  part  of  the  Courts  of  Scotland 
— that  the  prohibition  must  work  by  its  own  force,  and  could  not  be  enforced 
in  an  indirect  way  by  interference  by  the  Courts  of  Scotland.  It  was  then  in- 
sisted that  the  heir,  if  disappointed,  would  have  the  right  of  proceeding  for 
damages.  That  again  was  negatived ;  and  it  is  perfectly  clear  that  if  the  fet- 
ters are  not  properly  imposed  according  to  the  statute,  then  although  the  es- 
tate be  sold,  or  creditors  be  let  in  contrary  to  the  intention  of  the  settler,  yet 
no  right  to  damages  remains  to  the  person  who  is  disappointed  of  his  rights 
under  the  instrament.  Then  came  the  great  question  in  these  cases  which  is 
in  Brttce  v.  Bruce^  4ih  Wilson  and  Shaw.  That  question  was,  whether  or 
no  the  party,  the  tenant  entail,  although  he  might  have  sold,  so  as  to  escape 
the  fetters  as  regarded  the  purchaser,  was  not  bound  upon  a  supposed  equity 
or  obligation  to  invest  the  money  which  he  received  from  the  sale  of  the  en- 
tailed estate  in  the  purchase  of  other  estates  to  be  settled  in  the  Uke  manner. 
Now  the  points  were  very  well  discussed,  and  ultimately  this  House,  reversing 
the  orders  of  the  Courts  of  Scotland,  established,  and  I  think  I  may  say  pro- 
perly established,  that  no  such  right  existed. 

No  doubt  therefore  remains  that  the  law  is  this,  that  in  all  these  cases  you 
must  impose  the  fetters  according  to  the  statute  of  1685,  so  as  to  be  binding 
by  their  own  force  in  the  instrament  in  which  they  are  found,  or  there  can  be 
no  rights. 

Now,  my  Lords,  having  just  stated  what  I  consider  the  law  to  be,  I  will 
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Dec.  13. 1852.  proceed  to  consider  what  the  settleinents  were  in  this  case.  And  first  comes 
the  regxdar  deed  of  tailzie,  with  proper  prohihitive,  irritant,  and  resolntiTe 
Gammd^^  clauses.  I  will  assume  they  are  proper  clauses, — ^no  question  has  been  raised 
upon  that.  [His  Lordship  here  read  the  material  clauses  of  the  deed,  of  De- 
cember 1815.]  The  settler  had,  therefore,  settled  the  estate  upon  a  certain 
person  named  as  the  institute,  with  remainder  over  to  certain  heirs-substitute, 
and,  by  the  law  of  Scotland^  Andrew  was  a  substitute  heir  of  entail  under  that 
deed,  having  certain  persons  before  him,  and  certain  persons  after  him.  [His 
Lordship  then  read  the  recital  and  other  material  parts  of  the  deed  of  1823.] 
My  Lords,  the  question  which  your  Lordships  have  now  to  determine  is,  Whether 
the  fetters,  which  are  properly,  I  assume,  inserted  in  the  deed  of  1815,  but 
which  are  not  repeated  in  the  deed  of  1823,  do  apply  to  the  new  limitations 
to  Andrew  in  the  deed  of  1823,  although  not  in  terms  complying  with  the 
statute  of  1685, — that  is  to  say,  whether  the  deed  of  1823  will  be  an  indepen- 
dent deed,  those  prohibitive,  irritant,  and  resolutive  clauses  not  being  impor- 
ted as  they  ought  to  be  according  to  the  statute  of  1685  ? 

Now,  my  Lords,  I  must  first  of  all  dispose  of  the  question  as  regards  the 
precept  of  sasine.     I  entirely  agree  with  the  Court  below  in  the  view  which 
was  taken  with  regard  to  these  rights.     I  think,  of  course,  he  could  not  assign,  as 
he  attempted  to  do,  those  rights,  because  they  were  rights  which  he  had  granted. 
The  grantee  might  or  might  not  restore  those  rights,  but  the  granter  of  those 
rights  never  could  assign  them  to  another  person ;  and,  therefore,  the  only 
question  was.  Whether  or  not  the  precept  of  sasine  in  the  original  instrument 
of  1815  could  be  applied  to  the  deed  of  1823,  under  the  change  of  circimi- 
stances.     The  change  of  circumstances,  your  Lordships  will  observe,  amountB 
to  this,  that  Andrew,  who  was  before  the  substitute-heir  of  entail  following 
other  persons,  and  might  never,  therefore,  have  acquired  any  interest  in  the 
estate  if  that  deed  had  remained  unrevoked,  became  institute  heir  of  entail  by 
the  removal  by  the  deed  of  1823  of  those  persons  who  preceded  him.     I  agree, 
that  however  you  may  remove  a  man  out  of  an  entail,  the  others  will  succeed 
in  their  regular  limitation,  whether  he  is  removed  by  deed  or  otherwise  ;  no 
doubt  it  is  laid  down  that  the  substitute-heirs  will  take,  but  here  is  a  question 
of  a  different  nature : — Can  you  take  in  the  precept  of  sasine  which  was  in- 
tended to  give  effect  to  the  deed  of  1815,  and  transfer  that  to  the  deed  of  1823  ? 
I  think,  for  the  reasons  stated  by  the  Court  below,  my  Lords,  that  that  cannot  be 
done.  Therefore,  the  question  stands  now  before  your  Lordships,  as  I  understand 
it,  upon  two  points.     First  of  all  are  the  two  deeds,  so  mixed  together  as  to 
form  one  deed,  and,  therefore,  that  the  want  of  the  prohibitive  and  the  other 
clauses  which  are  found  in  the  deed  of  1815,  is  supplied  by  reference  in  the 
deed  of  1823,  and  the  clause  relied  upon  at  the  end  of  the  deed  of  1815. 

Now,  I  must  observe  in  the  first  place,  that  the  deed  of  1815  was  registered 
in  1816,  in  the  lifetime  of  the  settler,  and,  therefore,  though  it  w^as  not  done 
at  the  time,  it  was  certainly  rendered  a  perfect  instrument  in  the  lifetime  of 
the  settler ;  and  it  was  admitted  in  the  able  argument  which  your  Lordships 
heard  upon  the  part  of  the  appellant,  that  if  the  deed  of  1815  had  been  feu- 
dalized, there  must  have  been  a  new  infeftment  to  give  effect  to  the  deed  of 
1823. 

My  Lords,  the  Becond  point  is,  supposing  the  two  deeds  do  not,  if  taken 
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together,  amount  to  a  strict  entail  under  the  statute  of  1685,  then  is  there  such  Dec  13. 1852. 
an  obligation  imposed  upon  the  heir  of  entaU,  according  to  the  Ahertarff  case,      ^"'v^^ 
decided  in  this  House,  as  shall  compel  him,  by  the  direction  of  this  House,  or  Qammell.  * 
of  the  Courts  below,  to  execute  a  regular  deed  of  tailzie,  binding  himself  by  the 
fetters  in  the  deed  of  1815. 

Now  the  first  question,  namely,  whether  these  two  deeds  can  be  conjoined, 
and  read  together  as  one  deed,  is  a  simple  question  of  Scotch  conveyancing ; 
but  it  is  a  very  important  question,  and  it  behoves  this  House  to  be  very  care- 
ful not  to  tmsettle  the  law,  if  it  be  settled,  upon  that  subject.     Now,  my 
Lords,  I  propose,  with  that  view,  that  your  Lordships  should  consider  a  little 
how  the  cases  stand  upon  that  subject.     The  case  which  was  so  often  referred 
to  in  5  Wilson  and  Shaw,  of  Porterfidd^  amounted  to  nothing  more  than  this, 
that  there  was  a  settlement,  with  a  power  of  revocation  and  substitution 
hcBredtbus  nominandts.    Now,  that  power  was  executed  without  an  attempt  at 
any  new  conveyance ;  therefore  it  really  amounted  simply  to  this,  that  dis- 
turbing nothing,  and  merely  executing  that  power  in  the  way  of  substituting 
other  heirs,  it  was  held  by  the  Court  of  Session,  and,  on  appeal,  confirmed  by 
your  Lordships'  House,  ^'  that  the  deed  of  nomination  was  a  valid  exercise  of 
the  faculty  to  name  heirs — ^that  an  heir  called  by  it  was  preferable  to  an  heir 
called  by  a  posterior  substitution,  and  that  prescription  had  not  taken  place  so 
as  to  exclude  the  former."     My  Lords,  that  clearly  settled  that,  which  I  appre- 
hend is  not  to  be  disputed  in  the  law  of  Scotland  on  this  point,  that  if  there 
be  a  power  of  revocation  in  a  deed,  and  that  power  of  revocation,  particularly 
where  there  are  heirs,  merely  to  alter  the  destination  of  heirs,  is  authorised  to 
be  executed,  and  can  be  executed,  and  is  executed  by  a  mere  instrument  in- 
troducing the  alteration — that  there  a  new  nomination  takes  place  as  a  part  of 
the  original  instrument ;  and  whatever  fetters  were  imposed  by  that  original 
instrument,  are  imposed  upon  the  settlement  as  it  stands  by  alteration.     So 
that  I  see  no  objection.     In  the  law  of  England  the  thing  is  done,  though 
standing  upon  wholly  different  grounds.    We  require  no  seisin  of  investiture ; 
we  have  a  mode  of  operating  upon  a  supposed  seisin,  which  exists  not  in  fact, 
but  exists  in  law,  by  which  you  do  that  which  is  done  by  seisin,  and  obtain 
the  effects  flowing  from  that  seisin  without  the  slightest  difficulty.     In  the 
law  of  Scotland,  if  you  want  an  absolute  deed,  or  a  deed  sufficiently  divided, 
you  must  do  it  by  a  new  instrument ;  but  where  you  have  a  power,  and  that 
power  is  exercised  by  simple  nomination,  and  warranted  by  the  power,  with- 
out any  disturbance  of  the  estate  itself,  there  it  is  perfectly  settled  that  you 
may  alter  the  destination,  and  that  the  original  deed  will  ultimately  stand  and 
have  effect,  with  all  the  fetters  in  that  deed  precisely  as  if  the  person  substi- 
tuted by  the  nomination  had  originally  been  introduced  in  the  place  of  the 
persoji  who  is  so  superseded.     So  far  there  can  be  no  difficulty  at  all.     But 
it  must  be  borne  in  mind  that  the  case  of  Porterfield  was  only  between  heirs, 
and  was  not  a  question  of  binding  creditors  or  onerous  purchasers. 

Then,  my  Lords,  there  is  a  case  which  I  have  no  doubt  is  very  difficult  to 
deal  with ;  that  is  the  case  of  Laurk  v.  Spalding^  which  is  in  Morison,  15,612. 
Now,  as  I  understand  that  case,  one  would  have  supposed  it  was  not  open  to 
the  slightest  doubt,  for  there  being  a  settlement,  with  general  prohibitory  and 
other  clauses,  the  party  bought  another  estate,  and  of  that  estate  he  took  a 
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Dec.  18. 1862.  ^"^^y<^<^  ^^^  ^^^  conveyance  Bimplj  referred  to  the  former  BetdemenC 
Wy-^  Now,  if  any  thing  be  well  settled  by  the  law  of  Scotland,  it  is  as  an  abstract 
Cathcart  v.  question,  that  you  cannot  in  that  way  impose  fresh  fetters  under  the  statute 
Gammell.  ^^  1685,  and  here  there  was  a  purchaser,  with  a  purchase  not  for  the  mere 
sake  of  trying  the  title,  but  the  estate  was  sold.  But  all  the  fetters  were  held 
to  be  well  imposed,  and  that  was  simply  done,  as  I  understand  it,  by  a  mere 
reference  to  the  preceding  settlement  Now,  if  that  were  the  law,  it  would  be 
very  difficult  to  say  how  it  would  stand.  But  your  Lordships  will  find  it  is 
not  treated  as  law  ;  and  it  is  explained  in  4  Bell  and  Murray,  in  a  way  which 
perhaps  may  account  for  the  decision  there  by  the  Judges.  The  judgment 
there  was  delivered  by  one  of  the  learned  Judges,  but  it  was  the  opinion  of 
seven  learned  Judges.  The  observation  in  page  859  of  4  Bell  and  Mnrray, 
is  this ; — '^  The  case  of  Laurie  v.  Spalding^  is,  however,  materially  different, 
as  I  read  that  dase,  it  certainly  did  come  to  be  a  question  between  an  heir- 
substitute  of  entail  and  a  purchaser ;  and  one  general  plea  maintained  for  the 
purchaser  was  distinctly,  that  the  entail  of  the  lanSs  of  Ervies,  by  mere  refer- 
ence from  one  deed  to  another,  could  not  be  effectual  against  creditors  and 
purchasers,  as  not  being  duly  recorded  in  the  terms  of  the  Act  1685.  The 
ca^e  was  perplexed  in  its  circumstances  ;  and  there  was  a  specialty  strongly 
urged,  which  almost  certainly  affected  the  decision,  that  the  purchaser  had 
dealt  with  the  heir  in  possession  at  a  time  when  he  had  only  a  personal  right 
to  the  property ;  in  which  case,  the  general  rule  is,  that  the  purchaser  is 
affected  by  all  the  qualities  of  his  author's  title.  Accordingly,  I  find  that 
that  case  having  been  appealed,  this  was  the  point  mainly  relied  on  in  the 
respondent's  appeal  case.  Nevertheless,  if  there  were  no  authority  against  it, 
I  should  find  it  difficult  to  extricate  that  case  from  the  peculiarities  of  the  titles, 
which  had  been  constituted  in  the  vendor  before  the  question  came  to  be 
tried.''  Mr  Sandford,  in  his  book  upon  entails,  page  157,  says,  he  thinks  the 
case  is  not  defensible  as  an  authority,  if  it  proceeded  upon  the  ground  that  the 
fetters  were  properly  imposed  as  against  the  purchaser,  and  I  take  it,  that  if 
it  had  been  determined  upon  that  ground  it  would  be  over-ruled  by  the  other 
cases.  It  is  a  case,  therefore,  upon  which  your  Lordships  are  not  called  to 
express  any  opinion,  and  I  shall  take  it  for  granted,  that  it  is  not  an  autho- 
rity which  bears  upon  the  question  now  before  your  Lordships. 

Now,  my  Lords,  there  is  nothing  more  clear  therefore,  than  that  a  mere  re- 
ference by  one  deed  to  another,  as  regards  prohibitory,  irritant,  and  resolutive 
clauses  is  directly  and  in  terms  struck  at  by  the  statute  of  1685.  Beference 
has  been  made  to  the  case  of  Broomfield  and  Paierson^  Morison,  15,618. 
That  was  a  question  by  creditors  against  heirs,  and,  therefore,  it  introduces  a 
question  about  creditors ;  but  there  is  no  doubt  whatever,  as  I  understand 
that  case,  that  the  second  deed  was  a  new  deed,  it  was  held  to  be  a  new  deed, 
and  it  clearly  was  a  new  deed.  I  cite  it  for  the  purpose  only  of  shewing  that 
that,  as  one  of  the  leading  authorities,  has  established,  that  mere  reference 
from  a  later  deed  to  an  earlier  deed  will  not,  under  the  statute,  enable  you  to 
make  the  irritant  and  resolutive  clauses  binding  upon  the  settlement  under  the 
later  deed.  That  case  came  before  your  Lordships'  House  upon  appeal,  and 
the  appeal  was  dismissed,  and  the  interlocutor  affirmed.  Now,  my  Lords, 
there  was  the  case  of  Lindsay  v.  Lord  Abot/nCy  4  Bell  and  Murray,  843.     That 
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was  upon  the  2d  of  March  1842.    Now,  in  that  case,  the  original  settlement  Dec  18.  1852. 
having  contained  fetters,  a  supplementary  settlement  was  executed,  and,  as      ^""y**^ 
here,  it  referred  to  fetters ;  but  that  was  held  not  to  be  good,  because,  although  ^*'^^.*'' 
the  settler  meant  to  attach  it  to  the  other,  and  to  make  a  supplemental  settle- 
ment, yet  the  law  was  too  strong  for  the  intention,  because  the  statute  pre- 
scribed the  mode,  and  not  haying  satisfied  that,  the  statute  prevails  against  it. 
My  Lords,  I  have  stated  the  date  of  that  case  for  this  reason,  that  although 
the  case  of  Fraser  v.  lA>rd  Lovaty  was  heaxd  in  March  1841,  judgment  was 
not  given  by  this  House  until  the  end  of  February  1842.     It  is  apparent, 
therefore,  to  me,  that  the  judgment  of  your  Lordships'  House  could  not  have 
been  known  in  Scotland  at  the  time  that  judgment  was  given  in  LwdAhoyne's 
case ;  consequently,  it  is  clear  that  that  rule  was  maintained  without  knowing 
what  had  been  the  fate  of  Fraser' a  case.    But  we  must  bear  this  in  mind,  that 
this  House  did  not  establish  any  thing  new  of  itself  in  Fraser^s  case,  what- 
ever may  be  the  weight,  or  whatever  may  be  the  true  interpretation  of  that 
case ;  but  the  House  afi&rmed  that  which  was  settled  by  the  Court  in  Scot- 
land.    This  House  did  not  set  up  a  rule  contrary  to  what  had  been  established 
in  Scotland,  but  it  took  the  rule  as  it  found  it  laid  down  in  Scotland  in  that 
case,  and  simply  aflKrmed  what  the  Court  of  Scotland  itself  had  done  in  re- 
versing its  own  former  decision.     Now,  my  Lords,  let  us  see  exactly^  for 
every  thing  depends  upon  this,  what  it  is  that  Fraaer  v.  Lord  LovcU  decided,  for, 
in  point  of  fact,  it  bears  upon  the  two  questions,  which  become  united  in  some 
sense.     If  this  case  could  be  shewn  to  be  similar  to  the  case  now  before  your 
Lordships,  as  regards  the  union  of  two  deeds,  or  if  not,  if  it  could  be  shewn 
that  your  Lordships  should  now  decide  that  Andrew  Gammell  is  compelled  to 
execute  a  regular  deed  with  all  the  fetters,  that  case,  in  either  view,  would  be 
an  authority  upon  which  the  appellant  could  rest. 

Now,  my  Lords,  in  that  case,  I  think  it  is  to  be  lamented  that  the  judgment 
was  so  long  delayed ;  of  course  it  gives  your  Lordships  a  great  opportunity  of 
considering  the  case,  but  there  Is  always  a  danger  of  some  of  the  points 
escaping  attention  at  so  great  a  distance  of  time.     It  does  not  appear  clear  to 
me,  after  the  most  diligent  attention  I  have  given  to  this  case,  that  the  point 
'which  we  have  been  agitating  here,  as  regards  the  operation  of  the  statute  of 
1685,  upon  the  second  deed,  was  really  a  point  in  issue  there  ;  nor  do  I  find 
it  even  in  the  appeal  cases  delivered  to  the  House.     [His  Lordship  here  read 
^^  the  reasons"  from  the  cases  delivered  in  that  appeal.]     In  point  of  fact,  as 
you  find,  my  Lords,  in  the  advice  given  to  this  house  by  the  noble  and 
learned  Lord  who  then  held  the  Great  Seal,  the  subject  as  affected  by  the 
statute  of  1685,  was  really  not  discussed ;  and  it  seems  to  me  rather  to  have 
been  taken  for  granted,  that  if  there  was  a  sufficient  reference  in  the  subse- 
quent deed  to  the  prior  deed,  that  second  deed  would  be  embodied  as  part  of 
tiie  first.    My  Lords,  in  that  case  you  will  find  that  the  deed  of  1812  is  in 
this  form.     The  party  having  a  full  power  to  revoke  under  the  deed  of  1808, 
(I  pass  over  the  previous  fetters,  they  are  not  material,  they  do  not  bear  upon 
the  question),  says  that  he  had  executed  a  disposition  and  deed  of  entail  of 
the  estate  of  Abertarf^  and  so  on,  and  he  puts  the  date  of  that  in  blank,  and 
that  blank  has  been  supplied  by  referring  it  to  the  deed  of  1808 ;  then  he 
says  he  had  power  to  make  an  alteration  in  the  estates.     [His  Lordship  here 
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Dec  13.  1852.  read  the  operative  part  of  the  deed  of  1812,  which  was  a  nomination  of  the 
^  /"^^"^^^  settler's  grandson,  Thomas  Frederick  Fraser,  and  the  heirs  male  of  Ms 
Gaminell.  oodj,  to  sncceed  to  the  lands  and  estates  mimediately  after  the  settler,  and 
the  heirs  of  my  own  body,  and  a  disposition  of  the  said  lands  accordingly.} 
Now,  your  Lordships  will  observe.the  frame  of  that  instrument,  that  it  amonnts 
to  a  nomination  nnder  the  power  of  revocation.  The  only  thing  done  by  this 
deed  is  to  alter  the  destination,  under  the  power  which  enabled  the  settler  to 
do  so,  and  although  there  are  the  words  of  disposition,  yet  those  are  not  fol- 
lowed up  by  any  direction  as  to  a  sasine,  or  any  direction  with  regard  to  the 
investiture  in  any  way  whatever ;  but  this  second  instrument  is  left  simply, 
and  only  upon  the  nomination  made  by  the  settler ;  and  then  it  appears  to 
me  to  be  entirely  governed  by  the  cases.  In  the  deed  of  J  808,  there  were 
all  the  fetters.  Then  if  the  deed  of  1812  amply  did  adopt  the  deed  of  1808, 
and  only  altered  the  destination  according  to  the  power  which  the  settler  had, 
then  those  two  deeds  united  and  conjoined,  did  contain  all  the  fetters,  and  the 
fetters  were  properly  imposed  upon  the  parties  in  the  second  deed,  not  only 
by  the  first  deed,  but  also  by  force  of  the  settlement.  That  appears  to  me  to 
be  entirely  consistent  with  the  speech,  and  the  advice  contained  in  that 
speech  delivered  in  your  Lordships'  House,  by  my  noble  and  learned  prede- 
cessor. My  apprehension  therefore,  is,  that  this  House  had  no  intention 
whatever  to  alter  the  law  of  Scotland,  but  that  that  deed  of  1812  must  hare 
been  considered  as  not  being  in  the  sense  in  which  we  have  been  now  con- 
sidering the  question,  a  new  deed  removing  wholly  or  in  part  the  old  deed, 
altering  the  iiestination  undoubtedly ;  but  in  that  case  to  be  held  as  forming 
part  of  the  original  deed. 

Now,  my  Lords,  the  same  doctrine  has  again  come  before  the  Courts  of 
Scotland,  in  a  case  to  which  I  will  refer.     I  have  already  drawn  your  Lord- 
ships' attention  to  the  important  fact, /that  the  question  in  Eraser* $  case  did 
not,  according  to  the  view  of  the  parties,  turn  upon  the  statute  of  1685,  and 
therefore,  they  must  have  considered  the  nomination  not  to  disturb  that  deed, 
but  to  form  a  support  to  it,  or  an  addition  to  it  as  part  of  the  original  instru- 
ment.    Now,  my  Lords,  there  was  the  case  which  came  before  the  Court  be- 
low, of  Paterson  v.  Leslie^  (7  Bell  and  Murray,  p.  950)  that  was  heard  in 
July   1845.      The  decision  in  Fraser'a  case,  by  this  House,  was  at  that 
time  perfectly  well  known.     Now,  how  did  the  Scotch  Judges  deal  with  the 
law  in  that  case  of  Paterson  v.  Leslie.    There,  there  was  a  regular  tailzie, 
with  the  power  of  revocation;  and  a  new  deed  was  executed  under  that 
power ;  but  by  way  of  convenience,  it  referred  to.  the  irritant  and  resolutive 
clauses  in  the  first  settlement,  though  not  incorporating  them — but  the  par- 
.  ties  meant  to  bind  themselves  by  the  conditions  in  that  respect,  contained  in 
the  first  deed,  yet  it  was  held  that  the  second  deed  was  a  new  entidl,  super- 
seding the  first,  and  that  as  it  did  not  contain  within  itself  the  foresaid 
clauses,  it  was  not  effectual  to  protect  the  lands  against  creditors.     Why  ? 
Because,  notwithstanding  the  reference  to  the  first  deed,  the  second  deed  was 
held  to  be  a  new  deed,  and  there  being  no  sufficient  reference  to  the  fetters  of 
the  first  deed,  the  old  doctrine,  and  I  may  say  the  settled  doctrine,  of  the 
Courts  of  Scotland,  was  adhered  to.     And  singularly  enough,  so  little  was 
Fraser's  case  considered  to  break  in  upon  the  actual  rule  established  in  Scot- 
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I&ud,  that  it  is  poatively  not  once,  I  believe,  referred  to  in  this  lattfer  case  of  Dec.  18.  ISS2. 
Paterton  v.  Leslie ;  and  you  will  find  it  there  laid  down  expressly  as  it  is       '"^''^ 
stated  aU  along.     Lord  Jeffrey  kys  it  down  thus,  and  I  beUeve  it  is  confirmed  g^^W* 
by  the  Lord  President  and  the  Lord  Ordinary ; — *^  with  regard  to  the  analogy 
attempted  to  be  made  out/'  with  the  Forierfield  case,  ^'  I  think  it  flails  at  once. 
There,  the  investiture  has  been  made  upon  the  old  title ;  while  here  the  whole 
of  the  investiture  under  the  tailzie  1692,  has  been  abandoned,  and  swept 
away  by  the  new  one  under  the  deed  of  1700.     If  the  entailer  had  made  a 
deed  merely  altering  the  previous  destination,  without  a  new  conveyance  of 
the  lands,  and  put  it  on  the  record  of  tailzies,  according  to  the  cases  of  Porter- 
field  and  Dorif  that  would  have  been  quite  competent.     But  he  has  gone 
further,  and  made  an  entirely  new  deed/'     Now,  my  Lords,  this  brings  me  at 
once  to  the  question  of  what  is  the  operation  of  the  deeds  in  this  case  ?  Is  the 
second  deed,  to  which  I  have  called  your  Lordships'  attention,  a  deed  which 
does  not  disturb  the  first  deed,  or  is  it  clearly  within  the  view  really  to  be  in- 
ferred from  the  decisions  of  the  Courts  of  Scotland,  a  new  deed,  so  as  to  re- 
quire that  there  should  have  been  upon  the  £ace  of  the  deed  itself,  a  state- 
ment of  the  fetters  intended  to  be  imposed,  and  not  a  mere  reference  to 
another  instrument  in  which  those  fetters  were  contained.     It  comes  now  to 
be  a  question  with  reference  to  the  construction  of  the  instrument,  and  of  the 
intention  of  the  parties.     This  gentleman  had  a  right,  under  the  first  instru- 
ment, to  revoke  and  alter  the  destination  of  his  estate.     He  does  so,  although 
he  leaves  Andrew  Gammell,  no  doubt  untouched ;  but  he  leaves  him  under 
his  second  settlement  in  a  very  different  position  from  that  in  which  he  stood 
in  the  first,  for,  as  I  have  already  said,  in  the  first,  he  was  second  substitute 
heir  of  entail,  and  might  never  have  come  into  the  estate ;  whereas  under  the 
new  deed,  he  becomes  an  institute.      The  appointment  is  accordingly  again 
to  him  in  so  many  different  terms;  because  in  terms  it  is  to  him  in  fee. 
The  gift  to  him  is  for  life  simply  upon  the  first  deed ;  but  he  .is  introduced 
here  as  the  institute,  and  becomes  the  first  taker.     Then  follows  the  introduc- 
tion of  an  entirely  new  class  of  persons,  the  Gathcarts,  the  appellants  at  your 
Lordships'  bar,  who  no  doubt  were  intended  to  take  this  estate  according 
to  the  intention  expressed  by  the  settier,  and  if  the  settler's  intention  is 
defeated,  it  wiU  be  without  doubt,  by  a  technicality,  and  by  the  rules  of  con- 
veyancing which  prevail  in  Scotland ;  and  which  certainly  your  Lordships 
would  not  be  disposed,  and  ought  not  to  disturb.     Now,  by  this  instrument, 
after  he  has  re-appointed  the  estate  to  Andrew  Gammell  in  a  different  way, 
(having  revoked  the  other  settlement)  he  then  introduces  those  several  persons 
as  heirs  substitute  of  entail,  altering  altogether  the  former  disposition  of  his 
property.     Then,  my  Loi'ds,  comes  this  clause,  after  describing  the  order  in 
which  they  are  to  take,  he  says  they  are  to  take  "  under  the  burden  of  the 
provisions,  conditions,  restrictions,  limitations,  declarations,  clauses  irritant 
and  resolutive  expressed  in  the  said  deed  of  entail,  all  which  clauses  I  here- 
by confirm,  and  do  hereby  assign  to  my  said  disponees  and  heirs  of  entail  in 
their  order,  the  procuratory  of  resignation  and  precept  of  sasine  and  whole 
other  clauses  in  said  deed  and  of  entail."     Declaring  that  they  '^  shall  be  en- 
titled to  possess  the  said  lands  under  the  foresaid  deed  of  entail,  and  these 
presents,  and  on  no  other  right  or  title  whatever,"  and  that  they  shall  '^  record 
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I)«c  18. 1852.  these  presents  in  tlie  Register  of  TaOlies,  as  also  in  the  Books  of  Council,"  and 
^^^^^^       so  forth,  and  then  he  declares  that  if  the  deed  be  imdelivered  at  his  death  it 
Gammdl.^      shall  be  as  good  and  sufficient,  "  as  if  the  same  had  been  completed  by  infeft- 
ment,  and  formally  delivered  to  the  said  Andrew  Gammell,  or  any  other  of 
the  heirs  of  entail,  or  to  any  other  person  for  their  behoof^''  and  then  he 
-   grants  powers  to  his  procurators  or  to  '^  Andrew  Gammell,  or  any  of  the  fore- 
said heirs  of  entail,  jointly  and  severally  to  cause  present  this  deed  before  the 
Lords  of  Council  and  Session  judicially,  and  to  procure  the  same  recorded  in 
the  Register  of  Entails  and  to  expede  charters  and  infefbments  on  the  said 
deed  of  entail,  and  these  presents  agreeably  to  and  in  terms  of  the  Act  of 
Parliament  concerning  taillies,''  and  he  consents  to  a  registration. 

Now  is  this  a  simple  nomination,  which,  under  the  authorities,  would  not 
disturb  the  first  deed,  or  is  it  in  effect  a  new  deed?  My  Lords,  after  very  great 
consideration,  I  have  reluctantly  come  to  the  opinion  that  this  is  a  new  deed. 
The  settler  meant  this  deed  to  operate  without  disturbing  the  title  of  Andrew, 
but  he  also  meant  this  deed  to  operate  so  as  to  introduce  a  new  settlement, 
and  to  operate  in  some  respects  conjointly  with  the  former  deed,  not  by  its 
own  force.     But  it  would  be  only  evading  the  question  to  say  that  because 
the  settler  intended  the  former  deed  to  operate  with  the  later  deed,  therefore 
you  ought  to  take  them  as  one  deed ;  that  would  be  to  deny  all  the  authorities ; 
for  I  have  shewn  to  your  Lordships  that  taking  the  case  in  which^  man  buys 
one  estate,  and  he  settles  that  one  estate  with  proper  clauses,  and  then  settles 
another  estate,  although  he  called  that  a  supplemental  deed,  and  meant  to 
add  it  so  that  it  should  form  part  of  his  first  settlement,  and  referred  expressly 
to  the  different  powers  contained  in  the  first  deed,  yet  the  statute  steps  in,  and 
says,  that  the  party  has  not  adopted  the  only  mode  pointed  out  by  the  law  to 
give  effect  to  the  second  deed  by  fetters,  and,  therefore,  it  must  stand  upon  its 
own  force,  and  cannot  avail  itself  of  the  fetters  under  the  former  deed.     So 
that  really  it  amounts  to  nothing,  to  say,  that  such  was  the  intention.     But 
you  are  to  look  further.     Is  there  an  intention,  (as  I  think  is  expressed  here), 
that  effect  shall  be  given  to  the  second  deed,  as  if  it  had  taken  place  by  infeft- 
ment  ?  No  doubt,  it  was  intended  it  should  operate  with  the  first  deed ;  but 
that  it  should  operate  by  its  own  force  as  far  as  it  would,  and,  therefore,  the 
fetters  referred  to,  as  in  the  first  deed,  cannot  be  held  to  have  any  effect,  be- 
cause the  statute  does  not  admit  of  that  mode  of  carrying  out  the  intention. 

Now,  my  Lords,  if  that  be  true,  upon  the  first  point,  then  the  remaining 
question,  and  a  most  important  question  it  is,  is,  whether  or  not  it  is  possible 
to  maintain  that  the  Courts  have  the  power,  if  there  be  an  informal,  imperfect 
settlement,  to  remodel  that  settlement  in  the  Courts  of  Scotland,  so  as  to  im- 
pose the  fetters  which  the  settler  himself  has  failed  properly  to  bind  the  par- 
ties by  ?  Now,  my  Lords,  no  such  thing  has  ever  been  done  in  Scotland.  In 
the  Abertarff' cosOj  as  the  party  had,  in  fact,  made  up  a  title  to  himself  in  fee, 
whatever  was  the  construction,  it  was  necessary  that  he  should  execute  a 
regular  deed  of  tailzie.  There  is  no  question  about  that,  that  he  was  bound 
to  execute  a  new  deed  of  tailzie,  and  then,  of  course,  the  question  was,  whether 
he  was  bound  or  not  to  include  the  fetters  in  the  original  deed.  I  was  rather 
surprised  at  the  argument  which  was  advanced  at  your  Lordships'  bar ;  it 
never  could  be  maintained,  that  because  it  was  necessary  he  should  execute  a 
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new  settlement,  in  as  much  as  he  had  made  up  a  title  upon  a  separate  deed,  Dec  18. 1852. 

that  therefore  he  could  be  made  to  impose  fetters  upon  himself,  if  those  fetters      ""^y^^ 

were  not  properlj  imposed  by  the  deed  under  which  he  had  improperly  made  Cathcart  v 

up  his  title.    All  you  could  possibly  do,  whether  he  had  made  up  his  title 

one  way  or  the  other,  was  to  compel  him  to  make  up  his  title  according  to 

the  binding  nature  and  operation  of  the  deeds  under  which  he  claimed — ^you 

could  do  no  more.    What  would  be  the  effect  of  any  interference  of  this  sort? 

Simply  to  repeal  the  statute  of  1 685.     What  equity  is  there  ?  There  never 

was  a  greater  mistake  than  supposing  that  what  we  call  election  here,  which 

is  called  by  a  different  name  in  Scotland,  touches  a  case  of  this  sort.    In  the 

case  where  there  were  three  estates  in  a  settlement,  and  it  turned  out  that 

one  of  the  estates  belonged  to  the  person,  but  the  other  two  came  under  the 

settlement,  it  was  held  in  Scotland,  as  it  would  be  held  here,  that  the  party 

taking  under  the  deed  could  not  take  against  the  settlement ;  if  you  take  the 

two  estates  which  belonged  to  the  settler,  you  must  bring  into  the  settlement 

the  third  estate  which  belongs  to  yourself.    There  is  no  difficulty  about  that. 

But  what  has  that  to  do  with  the  case  in  which  he  is  to  take  under  a  deed  ? 

Observe  that  in  that  case  you  attempt  to  take  under  and  in  opposition  to  the 

deed  at  the  same  time.     You  cannot  be  permitted  to  do  that  in  a  court  of 

justice ;  but  it  is  a  totally  different  question  here,  because  here  the  party  does 

take  strictly  under,  and  only  under  and  not  in  opposition  to  the  instrument 

If  you  do  not  effectually  make  your  settlement,  the  party  taking  under  it  may 

be  unable  to  maintain  it,  but  there  is  no  equity,  because  the  thing  might 

have  been  done,  there  is  no  equity  which  can  compel  the  party  to  do  it.    It 

stands  simply  upon  its  own  force,  and  if  it  can  be  executed  by  its  own  force, 

that  is  valid,  otherwise  it  must  faU  to  the  ground.    That  is  all  the  former 

decisions  do. 

Now  my  Lords,  there  is  no  authority  whatever  in  the  law  of  Scotland 
to  do  that  which  is  contended  for  here.  In  the  Abertarffcase  it  was  introduced 
necessarily  and  inevitably  because  there  was  a  settlement  executed,  and  it 
extended  the  fetters  to  the  second  instrument,  because  it  evidently  was  con- 
sidered to  have  been  a  part  of  the  original  instrument  and  to  indicate  that  the 
two  together  formed  one  instrument.  Therefore  I  recommend  to  your  Lord- 
ships to  affirm  the  interlocutor  of  the  Court  below,  and  to  dismiss  the  appeal. 
My  Lords,  though  I  think  that  nothing  can  be  more  wise  than  that  the  costs 
should  follow  and  abide  the  event,  yet  in  this  case  it  is  impossible  not  to  see 
that  the  authorities  have  left  the  question  in  a  state  of  great  uncertainty  and 
confusion,  and  I  think  this  would  be  a  very  proper  case  to  depart  from  the 
general  rule  of  compelling  the  appellants  to  pay  the  costs,  having  failed  in  the 
appeal  I  shall  therefore  move  your  Lordships  to  affirm  the  interlocutor 
complained  of,  but  without  costs. 

Interlocutor  affirmed  without  costs. 

Richardsm, Loch,  i- Madaurin,Westm]nsUT,\   ^       .    a.,  *v^  A«^na«# 
A.  ft-  A,  Campbea,W,S.,  Edinburgh,  |  ^^ents  for  the  Appellant. 

WiOumuon,  HiB,  fr  WtOiamson,  Agents  for  the  Respondent. 

VOL  II.  " 
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No.  6.  rj^jjg  SCOTTISH  MARINE  INSURANCE  COMPANY 

V,  TURNER  AND  Others. 

Marine  Insurance^^Total  lass — Ahcmdonment — Freight'^The  Laurel^  valned  at  £7500, 
was  insared  from  Quebec  to  a  port  in  the  United  Kingdom,  on  the  ship  and  also  on  the 
freight.  During  the  voyage  she  encountered  an  iceberg,  which  greatly  damaged  her,  but 
owing  to  her  cargo  being  timber,  she  was  kept  afloat  till  she  neared  Liverpool,  when  the 
dock-master,  refusing  to  admit  her  into  dock  from  her  disabled  condition,  ordered  her  to 
lie  outside  to  be  scuttled  when  the  tide  went  ont.  In  this  position  she  grounded,  and  fell 
outwards,  thereby  receiving  much  additional  damage.  With  great  labour  she  was 
afterwards  floated  into  dock,  and  her  cargo  was  delivered  in  safety,  and  the  freight 
was  paid  to  the  owners.  She  was  then  examined,  and  pronounced  by  competent 
surveyors  to  be  a  mere  wreck,  only  worth  £475.  The  owners  thereupon  (being  three 
weeks  frt)m  the  date  of  the  second  accident)  intimated  to  the  underwriters  on  the 
ship  an  abandonment,  and  a  claim  as  for  a  total  loss.  Payment  being  refused,  an 
action  was  brought,  and  a  jury  found  that  the  vessel  was  a  total  loss  at  the  date 
of  the  second  accident,  and  was  rightly  abandoned.  The  underwriters  on  the  ship 
^hereby  became  entitled  to  the  freight,  w^hich  was  accordingly  paid  over  to  them 
by  the  owners.  The  owners  then  sued  the  underwriters  on  the  freight  as  for  a  total 
loss  of  freight: — Heldf  no  action  lay,  inasmuch  as  the  freight  insured  was  actuallj 
earned  and  received  by  the  owners,  who,  but  for  their  act  in  abandoning  the  ship  after 
such  earning  and  receipt,  might  have  retained  such  freight  for  their  own  use^  and  ^ere- 
fore  the  contract  of  the  insurers  of  freight  was  strictly  performed. 

Mar.  8. 1858.       This  was  an  action  brought  on  a  policy  of  insurance  of  freight,  in  the  fol- 

"-^Y^^  lowing  circumstances : — 
Scot.  ^*"^  The  respondents  were  owners  of  the  ship  Laurel  of  Greenock,  which  was 
V,  Turner,  &c.  valued  at  £7500.  She  was  insured  to  the  extent  of  £6500,  the  owners  being 
their  own  insurers  for  the  remaining  £1000.  The  appellants  were  insurers 
of  the  ship  to  the  extent  of  £1500.  The  freight  was  also  insured  to  the 
amount  of  £1500,  of  which  £1000  was  undertaken  by  the  appellants.  This 
policy  effected  with  the  appellants  on  the  freight  (on  which  the  present  action 
was  brought)  was  dated  15th  July  1842,  and  bore  to  be  "  at  and  from  Quebec 
to  a  port  of  discharge  in  the  United  Kingdom,"  '<  beginning  the  said  adven- 
ture upon  the  said  goods  and  merchandises  from  the  loading  thereof  aboard 
the  said  ship  as  above,*'  and  continuing  upon  the  said  ship  ^*  until  she  hath 
moored  at  anchor  twenty-four  hours  in  good  safety,  and  upon  the  goods  and 
merchandises  until  the  same  be  there  discharged  and  safely  landed,"  The 
risks  were  described  in  the  usual  terms,  perils  "of  the  seas,  men-of-war, 
fire,"  &c.  "  and  all  other  perils?,  losses,  and  misfortunes  that  have  or  shall 
come  to  the  hurt,  detriment,  or  damage  of  the  said  goods  and  merchandises, 
and  ship,  &c.,  or  any  part  thereof." 

The  ship  performed  her  outward  voyage  with  safety,  and  at  Quebec 
loaded  for  her  return  a  cargo  of  timber,  staves,  and  flour.  She  led  Quebec 
14th  July  1842.  On  the  27th  July  she  came  in  violent  contact  with  an 
iceberg,  there  being  at  the  time  strong  breezes  and  a  thick  fog.  Her  bows 
and  topgallant  forecastle  were  stove  in,  and  otherwise  she  was  so  injured  and 
damaged  that  she  immediately  filled  and  became  waterlogged,  and  was  thus 
reduced  to  a  wrecked  or  sinking  condition.  By  the  great  exertions,  however, 
of  the  crew,  and  owing  to  her  cargo  being  timber,  she  was  kept  afloat,  and 
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oldmatelj  arrived  off  Liyeq>ool  on  the  11th  August    The  dock-master,-  on  Mar.  8. 1858. 
seeing  her  disabled  condition,  refused  to  receive  her  within  the  dock,  and      '-'v^^ 
directed  her  to  be  moored  outside,  so  that,  when  the  tide  lefl,  she  might  be  Scot.  Marine 
scuttled.    The  result  was  that  she  grounded,  fell  outwards,  and  sustained  J^x^Jl^w  &c" 
much  additional  injury,  many  of  her  timbers  being  further  broken  up.   When 
the  tide  receded,  holes  were  bored  in  the  bottom,  and  the  water  allowed  to  run 
out ;  these  openings  were  aflerwards  closed,  and  the  wreck  was  ultimately 
floated  into  the  dock,  when  the  cargo  was  discharged,  it  having  escaped  un- 
injured.    The  owners  received  the  freight  from  the  consignees,  amounting  to 
£1402  : 2  :  2.     On  the  1st  September,  afler  the  cargo  was  cleared  out,  the 
owners  had  the  wreck  surveyed,  and  finding  her  damage  so  great  that  the 
expense  of  the  repairs  would  &r  exceed  her  value,  they  intimate  an  aban- 
donment to  the  underwriters  of  the  ship,  and  their  intention,  to  claim  for  a 
total  loss.    No  notice  was  sent  to  the  underwriters  of  freight. 

Some  of  the  underwriters  of  the  ship  having  refused  to  pay  except  for  a 
partial  loss,  an  action  was  brought  in  Scotland  by  the  owners  against  one  of 
these  underwriters  to  recover  for  a  total  loss.  This  action  was  entiiled  Stewart 
V.  the  Greenock  Marine  Ineutxmce  Company.  The  case  went  to  trial  on  the 
following  issue,  '^  whether  the  Laurel^  by  and  through  injury  sustained  on  or 
about  27th  July  1842,  and  on  or  about  11th  August  1842,  or  one  or  other  of 
these  dates,  and  during  the  currency  of  the  policy  (on  the  ship),  became  a 
wreck  and  was  totally  lost."  The  jury  returned  the  foUoMring  verdict : — 
^*  Find  for  the  plaintifis,  in  respect  that  the  Laurel  was  properly  abandoned, 
and  not  worth  repairing ;  that  her  damage  arose  from  her  coming  in  contact 
with  an  iceberg,  and  also  from  grounding  at  the  dock  at  Liverpool.  Also 
find  that  the  ship  was  perfectly  seaworthy,  reserving  for  the  decision  of  the 
Court  the  point  raised  by  the  defendants  of  their  title  to  a  proportion  of  the 
freight*  Also  find  that  the  vessel  was  a  total  loss,  irrespective  of  the  decayed 
timber  and  deficient  sails."  With  respect  to  the  question  submitted  by  the 
verdict  to  the  Court,  it  was  afterwards  decided  by  the  Court  that  the  under- 
writers of  the  ship  were  entitled  to  the  freight  earned  siibsequently  to  the  11th 
August,  the  date  of  the  accident  in  the  Mersey.  An  appeal  to  the  House  of 
Lords  was  entered  against  that  decision,  and  after  argument,  Lord  Cottenham 
confirmed  it.  (See  Stewart  v.  Oreenock  Marine  Insurance  Company^  2  H.  of  Lb 
C.  159). 

The  owners  having  under  the  above  judgment  paid  over  the  freight  which 
they  had  received,  to  the  underwriters  of  the  ship,  brought  the  present  action 
against  the  underwriters  of  freight  to  recover  for  a  total  loss  of  freight.  The 
defendants  demurred,  on  the  ground  that  there  had  been  no  loss  of  the  freight 
within  the  policy ;  that  the  damage  sustained  by  the  ship  did  not  disable  the 
ship  from  earning  freight ;  and  that  the  owners  themselves  had  de  facto  earned 
and  received  the  freight.  The  Court  of  Session,  by  a  majority  of  three  to  one, 
gave  judgment  for  the  pursuer.    The  defendants  now  appealed. 

Sir  F,  Thesiger  and  Willes,  for  appellants  (defendants). — The  summons 
alleges  that  the  freight  was  in  fact  earned  ;  but  it  is  said,  though  it  was  earned 
in  one  sense,  yet  it  was  not  earned  by  the  owners.  But  we  can  only  look  at 
this  contract  taken  by  itself.     By  the  contract  of  insurance  of  freight,  tlie  in- 
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Mar.  3. 1853.  surer  merely  undertakes  that  freight  shall  be  earned,  and  not  that  it  shall  be 
^*?r^  earned  by  the  owner ;  for  this  reason,  that  there  may  be  an  assignment  of 
Insurance  Co.  the  ship  during  the  voyage,  in  which  event  the  assignee  would  become  en- 
V,  Turner,  &c.  titled  to  the  freight.  There  was  no  loss  of  freight  here  by  the  perils  insured 
against ;  for  if  there  had  been  no  insurance  of  the  ship  at  all,  there  would 
have  been  no  loss  of  freight.  The  alleged  loss,  therefore,  can  only  be  caused 
'  by  the  fact  that  another  separate  and  independent  contract  had  been  entered 
into  with  the  underwriters  of  the  ship,  a  consequence  arising  ont  of  which 
carried  the  freight  to  the  abandonee  of  the  ship.  In  such  a  case  the  cause  of  the 
loss  would  not  be  a  peril  of  the  sea,  or,  if  so,  it  would  at  least  be  too  remote  ; 
De  Vaux  v.  Salvador j  4  A.  and  E.  420 ;  Powell  v.  Gudgeon,  5  M.  and  S.  431. 
No  doubt,  freight  always  goes  with  the  ship ;  nevertheless,  for  the  purpose 
of  insurance,  the  ship  and  the  freight  are  two  distinct  and  independent  mat- 
ters. An  abandonee  stands  in  the  same  position  as  a  purchaser ;  Case  r. 
Bavidaon,  5  M.  and  S.  79  ;  2  B.  and  B.  387 ;  3  Moo.  116.  And  an  abandon-" 
ment  is  a  voluntary  act ;  MacCarthy  v.  Ahel,  5  East,  388 ;  S.  C.  3  Moo.  151, 
8  Br.  and  B.  151.  And  it  has  been  held  that  where  an  owner  abandons  the 
ship,  he  thereby  assigns  the  freight,  and  cannot  recover  against  the  under- 
writer of  freight ;  Morison  v.  Parsons,  2  Taunt.  407.  In  Benson  v.  Chapman, 
2  H.  of  L.  C.  721,  there  was  no  case  where  freight  bad  been  actually  earned, 
and  yet  an  action  for  a  total  loss  of  freight  was  maintainable.  Such  being  the 
law,  the  parties  must  have  contracted  on  that  basis.  The  owner  knew  if  he 
abandoned  the  ship  he  must  lose  the  freight ;  if,  therefore,  he  wished  to  save 
himself  against  this  contingency  he  ought  to  have  expressly  stipulated,  that  in 
the  event  of  his  judging  it  prudent  to  abandon  his  ship,  he  was  not  thereby 
to  lose  his  remedy  against  the  insurers  of  freight;  Emerigo  on  Bottomry,  36 
—41.  The  following  authorities  were  also  cited, — Eottx  v.  Salvador,  3  Bing. 
N.  R.  226  ;  Cambridge  v.  Anderton,  By.  and  M.  69 ;  2  B.  and  C.  691 ;  MeHsh 
V.  Andrews,  15  East,  13  ;  Thompson  v.  Bowcroft^  4  East  84  ;  Sharp  v.  Gladstone, 
7  East,  24 ;  Leathern  v.  Tern/,  3  B.  and  P.  479 ;  Holdsworth  v.  Wise,  7  B. 
and  C.  794 ;  Samuel  y.  Boyal  Exchange  Company,  8  B.  and  C.  119  ;  Moss  v. 
Smith,  9  C.  B.  94 ;  Amould  on  Insurances  ;  Beneck^  Pr.  of  Indemnity. 

Sir  F.  Kelly,  and  Byles,  Seijt.,  with  them  Bumie,  for  respondents. — The  ship 
was  totally  lost  on  the  11th  August,  and  that  total  loss  existed  in  point  of 
law  and  of  fact,  independent  of  any  notice  of  abandonment.  Whatever  rights, 
therefore,  a  total  loss  could  confer  on  the  owners,  attached  on  that  day,  and 
could  not  be  defeated  by  subsequent  events.  It  is  true  the  owners  in  the  first 
instance  received  the  freight ;  but  they  did  so  merely  as  agents  for  the  under- 
writers of  the  ship ;  and  they  cannot  be  prejudiced  by  that  circumstance. 
That  this  was  a  total  loss  is  clear  from  Stewart  r.  the  Greenock  Marine  Insur- 
ance Company,  supra.  From  the  11th  August  tlie  owners  had  no  longer  the 
power  to  earn  freight,  because  the  wreck  passed  to  the  underwriters  of  the 
ship,  and  it  was  the  underwriters  of  the  ship,  who,  in  contemplation  of  law, 
brought  the  wreck  to  port,  and  delivered  the  cargo.  In  England  abandon- 
ment constitutes  a  total  loss  from  the  time  of  the  casualty  ;  while  in  France 
it  relates  back  to  the  commencement  of  the  voyage;  Emerigon,  c.  17,  s.  19 ; 
Code  de  Commerce,  s.  386  ;  2  Phillips'  Ins.  417,  ed.  1840.  The  owners  were 
at  perfect  liberty  on  the  11th  August  to  treat  the  ship  as  if  it  had  gone  to  the 
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bottom  of  the  sea  or  been  annihilated  bj  fire.    It  is  a  mere  plaj  upon  words  liar.  8. 1868. 

to  say  that  the  ship  earned  her  fVeight  notwithstanding.     Freight  may  be,  in       '"^''f^ 

one  sense,  earned,  and  yet  totally  lost ;  Idl€  v.  Royal  Exchange  Company ^  8  ?^^  ^^*"co 

Moo.  116  ;  8  Taunt  755  ;  Read  v.  Bonham^  3  Brod.  and  B.  154.   Freight  has  v.  Tanier,  &ol 

never  been  earned  here  in  the  sense  of  the  contract  of  the  freight  insurer. 

What  was  got  was  money  which  the  underwriter  of  the  ship  was  entitled  to 

by  choosing  to  bring  the  goods  from  that  part  of  the  sea  where  the  total  loss 

occnrred,  to  harbour.    The  rights  of  the  owner  attach  at  the  time  of  the  total 

loss.    It  is  absurd  to  say  that  when  a  ship  is  insured  for  £6000  and  becomes 

so  damaged  that  it  could  only  be  sold  for  old  materials,  that  it  is  a  voluntary 

act  to  choose  to  abandon  and  claim  the  £6000.     Aahmole  v.  Wamumght,  2  Q. 

B.  837 ;  PoweU  v.  Gudgeon,  5  M.  and  S.  431.     In  MaeCarthy  v.  Abei  the 

freight  was  not  lost  at  all,  and  the  total  loss  alleged  there  was  one  by  capture, 

which  is  always  defeasible  on  the  ship  being  recaptured.     The  following 

authorities  were  also  cited, — Fleming  v,  Smkh,  1  H.  of  L.  C.  513  ;  Everth  v. 

Smith,  2  M.  and  S.  278 ;  Knight  v.  Faith,  15  Q.  B.  649 ;  BenecW,  Pr.  of 

Ind.  408 ;  Benson  v.  Chapman,  6  M.  and  Gr.  792  ;  Amould  on  Ins. 

The  Lord  Chancellor,  after  stating  the  &cts :  My  Lords,  I  have  given 
very  anxious  attention  to  the  able  and  well  reasoned  judgments,  which  fully 
disclose  the  grounds  upon  which  the  Court  below  proceeded.     Those  grounds 
were  these : — First,  they  considered  that  there  was  a  total  and  actual  loss  of 
the  ship  before  she  was  brought  into  dock.     Secondly,  that  being  so,  and  the 
ship  having  been  abandoned  to  the  underwriters,  or,  at  all  events,  notice  of 
the  loss  having  been  duly  given  to  them,  the  damaged  vessel  became  their 
property  as  from  the  time  of  the  fatal  injury,  say  on  11th  August     It  is  im- 
materifli  whether  it  was  11th  August  or  27th  July  before  she  got  into  dock. 
Thirdly,  the  Court  considered  the  legal  consequence  of  such  a  state  of  facts 
as  established  by  Case  v.  Davidson,  5  M.  and  S.  79,  and  a  case  in  your  Lord- 
ships' House,  arising  out  of  this  very  transaction,  {Stewart  v.  Greenock  Marine 
Insurance  Company,  2  H.  of  L.  C.  159),  to  be,  that  freight  accruing  due  after 
1 1th  August,  (which  includes  all  the  freight  of  the  ship),  belonged  not  to  the 
owners,  but  to  the  insurers  of  the  ship,  and  so  was  lost  to  the   owners. 
Fourthly,  the  Court  held  that  the  cause  of  this  loss  of  freight  to  the  owners 
was  the  loss  of  the  ship  by  perils  of  the  sea,  and  so  the  freight  was  lost  by 
one  of  the  perils  insured  against.     These  are  the  grounds  upon  which  the 
Court  of  Session  proceeded.     But,  with  all  respect  to  the  distinguished  per- 
sons by  whom  these  judgments  were  pronounced,  I  think  they  rest  on  an  un- 
sound foundation.    I  do  not  think  that,  as  between  the  parties  in  this  cause, 
it  can  be  said  that  the  ship  was  totally  lost  during  her  voyage.     That  she  was 
not  in  fact  lost,  is  certain,  for  she  arrived  at  Liverpool — was  there  brought 
into  dock — her  cargo  was  safely  delivered  to  the  consignees — and  the  freight 
was  paid  to  the  owners.     But  how  then,  it  may  be  said,  is  this  consistent  with 
the  verdict  of  the  jury  in  the  action  against  the  underwriters  of  the  ship,  which 
finds  expressly  that  the  vessel  was  a  total  loss,  irrespective  of  the  decayed 
timber  and  deficient  sails  T     To  this  I  answer,  that  the  verdict  was  altogether 
res  inter  alios  acta.    As  between  the  underwriters  on  the  ship  and  the  assured 
it  might  be  proper  to  treat  the  damage  as  a  total  loss.    But  it  does  not  there- 
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Mar.  3. 1853.  fo^e  follow  that  it  can  be  80  treated  between  the  owners  and  other  persona ; 
ScotTMarine  «»  between  the  owners,  for  example,  and  the  underwriters  of  the  freighu 
InsaranceCo.  When  it  is  said  that,  as  between  the  owners  and  the  underwriters  of  the  ship, 
V.  Tamer,  &c  ^^^^  ^^  ^^^^  ^  ^^  l^gg^  jjj  ^jji^j  jg  meant  is,  that  the  circumstances  of  the 

case  were  such  as  gave  to  the  owners  the  same  rights  against  the  insurers  of 
the  ship  as  if  there  had  actually  been  a  total  loss.     It  does  not  by  any  means 
follow  that  the  same  circumstances  will  give  to  the  owners  similar  rights 
against  other  persons.     When  the  cargo  was  delivered  to  the  consignees  and 
the  freight  paid,  the  owners  might,  if  they  had  thought  it  for  their  interest, 
have  retained  the  damnified  vessel,  and  come  on  the  insurers  for  the  cost  of 
repairing  her,  or  for  a  due  proportion  of  that  cost.    In  such  a  case  there  could 
have  been  no  possible  claim  on  the  appellants,  the  underwriters  of  the  freight. 
Their  contract  would  have  been  performed.    How  can  the  right  of  the  owners 
to  enforce  against  third  persons  claims  resting  on  what  is  in  truth  a  fiction, 
namely,  on  the  assumption  that  the  ship  did  not  perform  her  voyage,  give 
them  any  right  against  those  whose  contract  was  actually  performed  ?    The 
learned  Judges  in  the  Court  of  Session  seem  to  doubt  whether  the  contract  of 
the  underwriters  on  the  freight  was  performed  ;  whether  the  sum  paid  to  the 
owners  by  the  consignees,  on  delivery  of  the  cargo  at  Liverpool,  could  be 
treated  as  freight ;  whether  it  was  not  rather  to  be  regarded  as  in  the  nature 
of  salvage,  paid  indeed  to  the  owners,  but  paid  to  them  only  as  agents  of  the 
underwriters  on  the  ship.     I  do  not,  however,  think  there  is  any  ground  for 
such  a  doubt.     The  sum  paid  to  the  owners  by  the  consignees  was  due^for 
freight,  and  for  nothing  else ;  and  if  payment  had  been  withheld,  there  can 
be  no  doubt  but  that  an  action  could  have  been  maintained  by  the  owners  for 
freight  immediately  on  delivery  of  the  cargo.     None  but  the  owners  could 
have  maintained  such  an  action,  and  they  could  maintain  it  only  by  virtue  of 
their  original  contract  of  affreightment.     What  the  underwriters  on  the  freight 
undertook  was,  that  the  voyage  should  be  so  performed  as  that  the  owners 
should  be  able  to  deliver  the  cargo,  and  so  be  in  a  condition  to  assert  their 
title  to  freight ;  and  this  state  of  things  actually  occurred.    It  is  true  that  the 
Court  of  Session  first,  and  afterwards  this  House,  in  the  action  by  the  under- 
writers on  the  ship  against  the  owners,  decided  that  the  sums  paid  for  freight 
were  paid  to  the  owners  not  for  their  own  benefit,  but  for  the  use  and  behoof 
of  the  insurers ;  and  it  was  strongly  contended  at  your  Lordships'  bar,  that 
the  conti'act  into  which  the  appellants,  the  underwriters  on  freight,  entered 
with  the  owners,  was,  that  the  voyage  should  be  so  performed  as  to  entitle  the 
owners  to  recover  the  freight  for  their  own  use,  and  not  merely  as  agents  or 
trustees  for  others.     The  decision  in  the  action  by  the  owners  against  the 
insurers  of  the  ship  has  been,  that,  under  the  circumstances,  the  freight  was 
due  not  to  the  former  but  to  the  latter,  and  so  it  was  said  the  contract  of  the 
underwriters  on  the  freight  was  not  performed ;  but  this  reasoning  rests  on  a 
fallacy.     The  underwriters  on  the  freight  engaged  that  the  ship  should  not 
be  prevented  by  perils  of  the  sea  from  enabling  the  owners  to  earn  her  freight. 
Nor  was  she  so  prevented  ;  for  in  spite  of  those  perils,  she  arrived  in  port 
under  the  conduct  of  the  owners,  and  obtained  payment  of  her  freight.     The 
right  of  the  underwriters  to  claim  that  freight  against  the  owners  arose  not 
from  perils  of  the  sea,  but  from  the  election  made  by  the  owners  afler  the 
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fireight  had  been  eamedand  paid  them,  to  treat  the  ship  as  wholly  lost  on  or  liar.  8. 1858, 
before  11th  August  Where  a  ship  has  received  such  an  injury  as  entitles  gcotTM  ne 
the  owner  to  treat  it  as  totally  lost,  and  the  own^r  consequently  abandons  itlDsorance  Ck>. 
to  the  underwriters,  they,  if  they  repair  and  navigate  her,  come  in  as  assig-*'*'^'*™®''  ^^ 
nees,  and  so  are  entitled  to  all  freight  afterwards  earned.  In  such  a  case  the 
owner  has  been  compelled  by  perils  of  the  sea  to  abandon  the  ship,  and  so  he 
loses  not  only  the  ship,  but  all  possibility  of  earning  freight  Here,  though 
according  to  the  verdict  the  ship  was  totally  lost,  yet  there  was  no  abandon- 
ment till  after  she  had  arrived  in  port,  and  till  the  owners  were  in  a  condition 
to  insist  on  payment  of  the  freight,  and  until  that  freight  had  been  paid  to 
them.  In  such  a  state  of  things,  I  concur  in  what  was  said  by  Mr  Baron 
Alderson,  when  he  delivered  in  this  House  the  opinion  of  the  Judges  in 
Benson  v.  Chapman,  2  H.  of  L.  C,  721, — *'  Nor,  indeed,  is  there  any  instance 
to  be  found  in  which  an  action  for  a  total  loss  of  freight  has  been  held  to  be 
maintainable,  where  the  freight  has  been  actually  earned.''  The  Court  below 
seems  to  me  to  have  fallen  into  an  error  by  overlooking  this  distinction. 
Whatever  might  be  the  rights  of  the  owners  as  between  themselves  and  the 
insurers  of  the  ship,  it  could  not  possibly  be  competent  to  them  after  the  freight 
had  been  earned,  to  make  an  election  which  should  affect  the  interests  of  third 
persons.  On  the  ground,  therefore,  that  here  the  freight  insured  was  actually 
earned  and  received  by  the  owners,  and  that  but  for  their  act,  after  such 
earning  and  receipt,  they  might  have  retained  it  for  their  own  use,  so  that  the 
contract  into  which  the  appellants  entered  was  strictly  performed,  I  have 
come  to  the  conclusion  that  the  judgment  below  was  erroneous,  and  I,  there- 
fore,  move  your  Lordships  that  it  be  reversed. 

Lord  Tburo.  My  Lords,  I  concur  in  the  conclusion  to  which  my  noble 
and  learned  friend  has  arrived, — that  the  judgment  which  was  pronounced  in 
the  Court  below  is  erroneous,  and  ought  to  be  reversed.  The  question  now 
before  your  Lordships  is,  whether,  because  the  underwriters  upon  the  ship 
were  entitled  to  the  amount  of  freight,  that  in  point  of  law  constitutes  a  total 
loss  of  freight  within  the  meaning  of  the  policy.  I  own  it  appears  to  me 
that  the  assured's  right  of  abandonment  and  recovery  of  a  total  loss  against 
the  underwriters  upon  the  ship  has  been  determined  under  circumstances 
somewhat  peculiar.  The  ship  actually  performed  the  voyage,  a  circumstance 
which,  as  far  as  I  am  aware,  has  never  occurred  where  the  owner  has  been 
held  entitled  to  abandon  the  ship  and  claim  for  a  total  loss,  however  exten- 
sive the  damage  may  have  been  which  was  incurred  during  the  voyage.  In 
the  cases  in  which  abandonment  has  hitherto  been  allowed,  the  voyage 
has  either  been  actually  lost,  or  the  ship  has  been  placed  in  circumstances  by 
the  perils  insured  against,  in  which  no  prudent  owner  uninsured  would  do  that 
which  has  become  necessary  to  enable  the  ship  to  perform  the  voyage.  That  the 
underwriters  of  the  ship  were  liable  to  indemnify  the  owner  for  the  pecuniary 
damages  which  he  would  sustain  by  the  outlay  necessary  to  repair  the  injiuies 
which  the  ship  had  received,  is  quite  clear ;  but  the  decision  by  which  the 
right  to  abandon  and  recover  a  total  loss  was  established  appears  to  me  to  be 
somewhat  in  advance  of  the  previous  decisions.  The  case  the  nearest  in  point 
of  circtunstances,  and  which  was  referred  to  by  my  Lord  Cottenham  in  moving 
the  judgment  of  the  House,  is  that  of  Samuel  v.  lio^/al  Exchange  Assurance 
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Mar.  8. 1858.  Company^  8  B.  and  Cr.  119.     It  does  not  appear  to  me,  that,  provided  thelois 
"-^Y^-^      occurs  during  a  voyage,  it  is  at  all  material  whether  that  loss  happens  a  short 

Scot.  Marine   ^j^q  ^f^y  ^g  inception  of  the  risk,  or  a  short  time  before  the  voyage  is  com- 
Insnrance  Co.     ,^,       ~,  .'^  /.      i.        ...         i.i       .ii«..*. 

V.  Turner,  &c  plated.     From  the  commencement  to  the  termmation  of  the  nsk  the  effect  of 

the  loss  is  the  same,  inasmuch  as  the  loss  during  any  portion  of  that  interval 
is  equally  a  loss  at  whatever  time  it  may  occur  during  the  voyage.  In  llie 
action  against  the  underwriters  on  this  ship,  the  jury  found  facts  which  must 
be  coupled  with  facts  admitted  upon  the  record.  This,  I  think,  has  been 
much  overlooked,  it  being  a  clear  principle  of  law  that  that  which  the  parties 
admit  upon  the  face  of  the  record  the  jury  even  cannot  gaiosay.  It  is  not 
within  the  issue  left  to  them.  Their  verdict  therefore  must  always  be  construed 
with  reference  to  the  facts  admitted  upon  the  face  of  the  record.  The  verdict 
in  this  case,  taking  it  in  its  terms,  coupled  with  the  facts  admitted  upon  the 
record,  shows  that  the  ship,  although  so  damaged  as  not  to  be  worth  repairing, 
had  yet  performed  her  voyage.  In  order  to  determine  whether  those  facts 
constitute  a  loss  of  freight  within  the  meaning  of  the  policy  on  freight,  it  is 
necessary  to  consider  what  are  the  obligations  which  the  underwriter  takes 
upon  himself  by  that  policy.  I  conceive  that  the  underwriter  upon  the  freight 
binds  himself  to  indemnify  the  assured  against  any  loss  of  freight  occasioned 
by  the  ship  being  prevented  from  performing  the  voyage  insured,  by  any  of 
the  perils  mentioned  in  the  policy,  and  thereby  the  freight  insured  being  earned. 
I  understand  his  liability  to  indemnify  against  the  loss  of  freight  is  limited  to 
a  loss  occasioned  by  the  ship's  being  prevented  from  performing  the  voyage 
insured,  by  any  of  the  perils  within  the  policy.  With  a  loss  of  freight  sustained 
from  any  other  cause,  or  by  any  other  means  than  the  incapacity  of  the  ship  to 
perform  the  voyage  and  earn  the  freight,  1  do  not  imderstand  the  underwriter  is 
at  all  concerned.  No  case  has  been  cited,  and  I  believe  none  can  be  cited,  in> 
consistent  with  that  doctrine.  Now,  if  the  true  construction  of  the  policy, 
or,  in  other  words,  the  obligation  of  the  underwriters  upon  the  freight, 
be  what  I  have  stated,  the  facts  of  this  case  appear  to  be  conclusive 
against  the  claim  of  the  respondent.  The  expression  "  the  loss  of  freight" 
has  two  meanings,  and  the  distinction  between  them  and  its  effects  it 
is  material  to  l)ear  in  mind.  Freight  may  be  lost  in  the  sense  that 
by  reason  of  the  perils  insured  against,  the  ship  has  been  prevented 
earning  freight ;  that  is  the  sense  in  which  it  has  been  lost  in  this  case.  Or 
you  may  use  the  expression  "  loss  of  freight"  in  the  sense  that  it  may  be  lost 
to  the  owner,  after  it  has  been  earned,  by  some  circumstances  unconnected 
with  the  contract  between  the  assured  and  the  underwriters  on  the  freight. 
For  a  loss  of  freight  in  the  first  sense,  that  is,  the  ship  being  prevented  eam- 
iug  the  freight  by  the  non-performance  of  the  voyage  insured,  the  underwriter 
on  the  freight  is  liable.  But  for  any  loss  of  freight  sustained  by  the  owner 
after  it  has  been  earned,  I  conceive  the  underwriter  is  not  liable.  I  can  ex- 
tract no  obligation  whatever  from  the  policy  which  should  subject  him  to  such 
a  loss.  He  has  performed  his  warranty  by  the  freight  being  earned,  and  he 
has  no  concern  whatever  with  who  may  be  entitled  to  the  freight  when  so 
earned.  In  this  case,  at  the  time  the  owoer  received  the  freight,  he  so  received 
it  on  his  own  account  for  his  own  benefit,  and,  as  the  facts  then  stood,  wag 
entitle!  to  retain  it  against  all  the  world.     The  contract  between  the  owner 
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and  tlie  underwriters  on  freight  had  been  entirely  performed,  and  the  relation  Mar.  8.  ]858« 
between  them  determined,  and  the  assured  was  at  that  time  entitled  not  only      ^^^^y^^ 
to  retain  the  freight  but  to  recover  a  full  compensation  for  any  pecuniary  loss  ^^^  Marine 
he  might  have  incurred  by  reason  of  the  damage  which  his  ship  had  sustained. ,;.  Turner,  &ci 
But  having  valued  his  ship  at  the  sum  of  £7500  and  the  cost  of  the  necessary 
repairs  of  the  damage  being  £4000  only,  he  preferred  to  claim  a  total  loss  and 
to  abandon  his  ship,  and  thereby  obtain  £7500  rather  than  to  claim  a  partial 
loss,  by  which  he  would  be  entitled  to  recover  only  his  actual  damage  of 
£4000,  retaining  at  the  same  time  his  ship ;  and  the  consequence  of  his  elect- 
ing to  take  that  course  was  to  make  the  freight  which  he  had  received  for  his 
own  benefit  an  item  in  account  between  him  and  the  underwriters  of  the  ship ; 
and  upon  that  he  founds  a  claim  to  a  total  loss  of  freight  against  the  now  ap* 
pellants.     The  act  of  abandonment,  if  it  did  not  operate  as  an  assignment  of 
the  ship,  at  least  enured  as  a  binding  agreement  to  assign  it^  and  thereby  in-> 
vested  the  underwriter  on  the  ship  with  all  the  rights  which  belonged  to  him 
as  owner,  among  which  rights  it  is  said  was  that  of  having  the  benefit  of  the 
earnings  of  the  ship  during  the  voyage — the  assignment  by  abandonment,  as 
I  call  it,  being  supposed  to  entitle  the  underwriter  to  all  the  profits  which  had 
arisen  throughout  the  voyage.     If  the  ship  had  been  uninsured,  this  question 
could  never  have  arisen.     But  it  is  said  that  although,  if  the  owner  had  stood 
his  own  insurer,  there  would  have  been  no  loss,  yet,  by  reason  of  his  having 
thought  fit  to  make  a  contract  of  insurance  with  others,  and  afterwards  to 
constitute  those  insurers  owners  of  the  ship  in  his  place,  the  underwriters  on 
the  freight  have  been  guilty  of  a  breach  of  their  contract  by  not  indemnifying 
him  for  what  he  calls  a  loss  of  freight,  arising  out  of  his  having  invested  the 
underwriter  of  the  ship  with  his  title  to  the  freight  actually  earned.     I  think 
such  a  claim  is  not  fomided  in  law  or  in  justice.     If  uninsared,  there  could 
have  been  no  pretence  of  loss ;  but  if  insured,  the  amount  of  claim  against  the 
underwriter  of  the  freight  is,  according  to  the  argument  of  the  respondent,  to 
vary  according  to  the  proportion  in  which  the  assured  happens  to  have  insured 
the  ship.     Look  at  the  form  of  the  policy  in  question,  which  is,  that  the  in- 
surance is  to  last  until  ten  days  after  the  report  of  the  Custom  House  of  the 
ship.     So  that  the  ship  having  arrived  and  delivered  her  cargo,  the  freight 
earned  and  paid,  if  the  ship  sinks  within  the  time  of  the  insurance  of  the  ship 
— ^that  sinking  resulting  from  the  perils  which  had  been  incurred  before — the 
underwriter  is  to  be  answerable  for  the  loss  of  freight  because  the  ship  had 
been  lost  after  the  freight  had  been  earned.     My  Lords,  his  premium  is  not 
measured  by  any  such  degree  of  risk.     It  is  not  within  the  terms  of  his  con- 
tract— it  is  not  within  the  spirit  of  his  contract — and  I  think  not  within  the 
terms  of  the  policy.     The  title  of  the  underwriter  on  the  ship  to  the  freight 
was  not  founded  upon  the  policy,  or  upon  the  extent  of  the  damage  which  the 
ship  had  sustained,  but  upon  the  election  of  the  assured  to  abandon,  that  is, 
to  assign  his  ship  to  such  underwriter  ;  and  a  doctrine  which  leads  to  this,  that 
an  arrangement  between  the  assured  and  the  underwriter  upon  the  ship  will 
render  an  miderwriter  upon  the  freight  liable  to  pay  a  total  loss  upon  the 
freight,  in  relief  of  the  underwriter  upon  the  ship,  and  that  in  a  case  where 
the  freight  has  been  actually  earned  and  received — I  say  such  a  doctrine  as 
that  should  be  watched  with  great  jealousy.     WTicrever  a  ship  is  so  circum- 
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Mar.  3.  ]658.  stanced  as  that  the  assured  has  an  election  to  treat  it  either  as  a  total  loss  or 
'^'^'^  a  partial  loss^  I  conceive  abandonment  is  a  condition  to  be  performed  either 
Scot.  ^^"5  prior  to  or  contemporaneously  with  his  claim  of  total  loss.  And  I  can  see 
V,  Tamer,  &c!  no  just  ground  for  doubting  that  this  was  at  least  a  case  of  election,  assum- 
ing, as  I  have  before  stated,  that  such  an  election  exists  afler  the  voyage  has 
been  actually  performed.  In  illustration  of  the  effect  of  a  policy  on  the  freight, 
the  case  oiEverth  v.  SmUk,  2  M.  and  S.  278,  may  be  referred  to,  by  which  it 
was  decided  that  such  a  policy  was  not  an  insurance  on  specific  freight,  but 
on  the  freight  generally,  and  that  if  any  freight  was  brought  home  no  loss 
would  happen  for  which  the  underwriter  was  liable.  Macarthy  v.  Abel,  5 
East)  888,  seems  to  me  directly  in  point,  and  was  referred  to  and  adopted  in 
Everth  v.  SmilL  That  appears  to  me  to  be  a  distinct  authority  upon  the  pre- 
sent case,  and  although  the  attention  of  the  learned  counsel  at  the  bar  was 
called  to  the  case,  undoubtedly  it  has  received  no  answer.  Nothing  has  been 
said  to  impugn  the  doctrine  there  laid  down,  nor  any  distinction  pointed  out 
with  reference  to  its  just  application  to  the  present  case.  The  case  has  been 
argued  with  great  learning  and  ability  by  the  judicial  authorities  in  Scotland ; 
and  ample  justice  has  been  done  to  the  case  by  very  able  and  learned  argu- 
ments at  the  bar,  but  I  feel  bound  to  state,  with  every  respect  to  a  contrary 
opinion,  that  it  is  clear  to  my  mind,  that  there  has  been  no  loss  of  freight  in 
this  case  within  the  meaning  of  the  policy.  I  therefore  concur  in  the  opinion, 
that  your  Lordships  are  bound,  in  point  of  law,  to  reverse  the  judgment  of  the 
Court  below. 

Judgment  reversed. 

W.  H.  Cotterill.  Solicitor,  London,     ■>  ^       .   ^     * 

James  F.  Wilkie,  8.S.C.,  Edinburgh,  |  ^8«°*8  ^'^  Appellants. 

James  Turner,  Westminster,  Agent  for  Respondents. 


No.  7.  COLLINS  and  FEELY  v,  YOUNG. 

Partnership — Judicial  Factor. — The  Court  will  not  appoint  a  jadicial  factor  to  wind  np 
the  affairs  of  a  dissolved  partnership  on  the  application  of  the  representatives  of  a  deceased 
partner,  without  proof  of  fraud,  or  at  least  of  unreasonable  delay,  on  the  part  of  the  snr- 
viving  partner  in  winding  up  the  concern. 

Mar.  U.  1853.     Xhe  interlocutor  appealed  against  in  this  case,  was  one  pronounced  by  the 

^['"Y^"'       Second  Division  of  the  Court  of  Session  on  17th  February  1852,  appoint- 

Feelr^v?'^       Ing,  at  the  instance  of  the  respondent,  a  '^  judicial  &ctor  on  the  estates  of  the 

Young.  dissolved  company  of  Daniel  Collins,  Alexander  Young,  and  Peter  Feely,  for 

winding  up  the  affairs  of  that  company.''     (See  ante^  vol.  i.,  p.  476,  for  the 

facts  of  this  case.) 

The  SoUcitor-Generalj  (Bethell)^  and  Anderson,  Q.C.,  for  the  appellants. 
Although  the  death  of  a  partner  may  dissolve  the  company  so  far  as  his  in- 
terest is  concerned  in  regard  to  future  transactions,  it  still  subsists  for  the 
purpose  of  winding  up  the  affairs,  and  completing  the  engagements  which  had 
been  entered  into  prior  to  his  death.  This  is  a  matter  which  both  by  Scotch 
and  English  law  is  confided,  in  all,  save  extraordinary  cases,  to  the  surviving 
partners ;  2  Bell  Com.  645  ;  Ilardie  v.  Glover,  18  Vesey  281 ;  Maxtone  v. 
Muir,  9th  July  1845,  7  D.  1006,  It  is  only  where  all  the  partners  are  dead 
that  the  Court  interferes  by  the  appointment  of  a  judicial  factor,  or  receiver, 
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on  the  ground  that  the  confidence  which  subsisted  in  a  partner,  so  long  as  Mar.  14. 1858. 
any  one  survived,  does  not  subsist  between  the  representatives ;  Philips  v.       ^-"^^ 
Atkinson^  2  Br.  Chanc.  Cas.  272 ;  Dixon  v.  Dixon,  6  W.  and  S.  Appeals  229.  ^'^"i"*^*"^ 
There  are  no  circumstances  proved  in  the  present  case  to  take  it  out  of  Young. 
the  ordinary  rule.    The  averments  of  the  original  petition  were  expressly 
denied  by  the  appellants,  and  no  proof  of  them  was  offered.    The  interest  of 
the  appellants  in  the  sum  to  be  recovered  being  two-thirds,  besides  their  ad- 
ditional charges  for  personal  superintendence,  they  have  obviously  an  abun- 
dant inducement  to  push  forward  the  settlement  of  the  claim  with  all  speed. 
A  judicial  factor  could  do  no  more,  and  would  only  make  a  further  charge 
upon  the  estate.    The  appellants  are  perfectly  solvent.    If  any  fear  of  this  is 
entertained  by  the  respondent,  he  has  the  ordinary  remedy  of  an  action  of 
count  and  reckoning  against  them,  upon  the  dependence  of  which  he  may 
arrest  in  the  hands  of  the  railway  company,  and  so  force  them  judicially,  or 
esctra-judicially  to  make  payment  directly  to  him. 

The  Lord  AdvocaU,  and  Jamesy  for  the  respondent.  The  partnership  was 
brought  to  an  end  by  the  death  of  Young  in  January  1851.  All  the  work  on 
the  contracts  having  been  finished  before  that  time,  the  assets  ought  to  have 
been  immediately  realised,  and  divided  amongst  the  parties  who  had  right  to 
them.  That  this  has  not  been  done  after  the  elapse  of  a  whole  year,  is  in  it- 
self delay  sufficient  to  warrant  the  interference  of  the  Court  in  the  manner 
granted ;  2  Bell  Com.  638.  If  any  progress  had  been  made,  some  proof  of 
it  ought  to  have  been  ofiered.  But  neither  the  balanced  books,  nor  any 
obstacles  have  been  produced,  either  to  the  respondent  or  to  the  Court. 
The  application  would  in  these  circumstances,  have  been  justifiable  even  if 
this  had  been  an  ordinary  case  of  contract  of  copartnery.  But  it  is  not. 
Here  Collins  acted  for  the  partnership  in  virtue  of  an  express  mandate,  instead 
of  in  virtue,  as  in  the  ordinary  case,  of  the  legal  right  of  a  partner  to  bind  his 
fellow-partner  by  his  acts.  This  mandate  fell  by  Young's  death.  As  there- 
fore it  superseded  the  ordinary  rights  of  Collins  as  a  partner,  he  has  none  now 
on  which  to  act  in  recovering  the  monies  due  to  the  late  partnership.  It  was 
therefore  absolutely  necessary  for  the  Court  to  step  in  and  supply  the  autho- 
rity which  no  one  else  had  now  power  to  grant.  An  action  of  count  and 
reckoning  could  not  have  availed  for  this. 

The  LoKD  Chancellob,  alter  reciting  the  facts.  I  confess,  with  all  respect 
for  the  very  learned  persons  who  constitute  the  majority  of  the  Court  of  Session, 
I  have  come  to  the  conclusion,  and  I  am  bound  so  to  state  it  to  your  Lordships, 
that  I  think  the  reasoning  of  the  learned  Judge  who  took  the  contrary  view, 
is  the  correct  view  in  this  case.  Three  persons  entered  into  a  contract,  it  was 
not  strictly  a  partnership,  but  it  was  very  candidly  admitted  by  the  respon- 
dent's counsel,  that  the  contract  must  be  dealt  with  in  this  winding  up  as  if  it 
were  a  partnership.  What  is  the  law  of  Scotland  with  regard  to  the  surviv- 
ing partners  in  a  mercantile  contract  ?  I  take  it  to  be  exactly  the  same  as  the 
law  of  England,  and  as  it  is  stated  in  the  very  learned  judgment  of  Lord 
Cockbum  in  this  case.  That  being  so,  the  contracts  having  been  now  com- 
pleted, and  there  remaining  nothing  to  do  but  to  wind  up  the  concern,  that  is, 
to  collect  the  £1500,  or  whatever  may  be  the  sum  remaining  due  from  the 
railway  company,  why  are  the  two  remaining  partners  not  to  exercise  their 
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Mar.  1 4. 1 853.  right  of  winding  up  the  concern,  and  getting  in  the  assets  f  Two  grounds  have 
^-^r^      been  alleged  for  calling  on  the  Court  to  interfere,  and  prevent  them  from  ex- 
CoUins  and     ercising  that  right.     The  one  is,  that  whatever  be  the  ordinary  right,  it  is 
Youiig.  ^^^  ^^  ^^'^  <^^^^  ^^^  ^o^^  ^^  specially  limited  by  the  terms  of  the  contract,  bj 

the  stipulation  that  Collins  should  receive  the  money  due  under  the  contracts 
in  virtue  of  a  special  mandate  granted  him  to  that  effect  by  the  other  part- 
ners— which  mandate,  it  is  said,  fell  by  the  death  of  Young.  What  then  ?  I 
suppose  it  is  so.  Undoubtedly  the  result  of  that  is,  that  Collins  can  no  longer 
receive  by  virtue  of  that  mandate.  But  all  that  follows  is,  that  the  parties  are 
remitted  to  the  same  rights  that  they  would  have  had  if  there  had  been  no 
such  mandate — that  Collins  and  his  partner  are  the  parties  entitled  to  receive 
the  money  as  if  no  such  mandate  had  ever  existed.  Any  other  construction 
of  the  contract  would  be  a  very  strange  one,  and  one  which  cannot  be  suc- 
cessfully contended  for.  Then  the  other  ground  is  this,  that  there  has  been 
here  such  unwarrantable  delay  that  the  Court  is  called  upon  to  interfere  with 
the  surviving  and  legal  winder  up.  If  there  be  nothing  suggested  but  de- 
lay— if  the  delay  be  unconscionable  and  unreasonable — that  might  be,  I  think, 
a  very  proper  ground ;  but  unless  it  is  very  clearly  made  out,  one  would  be 
very  loth  to  believe  that  in  point  of  fact  there  can  have  been  unnecessary  de- 
lay, in  a  case  where  the  monies  to  be  got  in  belonged  as  to  two-thirds  to  the 
parties  who  are  endeavouring  to  get  them  in,  and  who  have  had  every  in- 
terest to  act  with  the  greatest  possible  diligence.  They  might  however  hare 
neglected  their  duty,  and  if  they  had  neglected  their  duty,  the  Court  might 
have  been  justified  in  acting  on  the  delay  so  established.  But  what  are  the 
facts  ?  It  is  said  in  the  petition,  unsupported  by  any  evidence,  that  there  has 
been  delay.  This  is  totally  denied  in  the  answer,  and  in  the  answer  the  cir- 
cumstances are  set  forth,  which  shew  why  the  money  has  not  yet  been  got 
in — it  not  being  a  specified  sum,  but  being  to  be  ascertained  by  a  third  party 
over  whom  the  parties  have  no  power.  With  all  due  deference  to  the  learned 
Judges,  it  seems  to  me  they  have  acted  on  the  assumption  that  all  the  facts 
stated  in  the  petition  were  true,  and  all  those  stated  in  the  answer  were  un- 
true. But  no  proof  was  adduced  of  the  one  more  than  the  other, — there  is 
simply  assertion  and  denial.  How  then  can  you  say  that  delay  is  established  ? 
It  appears  to  me  that  this  ground  fails  as  well  as  the  other, — ^and  I  shall  con- 
sequently feel  it  my  duty  to  move  your  Lordships  that  this  interlocutor  be 
reversed. 

Lord  Brougham.  My  Lords,  I  entirely  agree  with  the  judgment  which 
my  learned  friend  has  so  satisfactorily  pronounced.  But  as  the  judicial  he- 
tor  has  already  gone  in,  it  would  be  the  interest  of  both  parties  that  what- 
ever he  has  done  should  stand, — and  the  interlocutor  be  so  framed  that  the 
parties  may  go  on, — because  as  the  matter  stands,  the  consequence  would  be, 
that  everything  ab  initio^  would  be  upset. 

Solicitor 'General.  That  has  been  provided  for  by  a  subsequent  inter- 
locutor permitting  the  judicial  factor  to  proceed,  the  respondent  being 
ordered  to  answer  whatever  should  be  done  by  the  judicial  factor  in  the 
meantime,  in  the  event  of  the  interlocutor  being  reversed,  and  to  restore 
matters  to  their  former  state. 

Lord  Brouoham.     Then  we  simply  rever^^e  the  interlocutor. 
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Solicitor^  General,    The  petition  being  utterly  irrelevant,  your  Lordships  Mar.  14.  1858. 

will  kindly  dve  us  the  expenses  of  the  petition,  not  of  this  appeal. 

^  ®  Collins  and 

Lord  Advocate,    That  is  not  the  usual  course.     The  usual  course  is  this,  "Feely  v, 
when  the  interlocutor  is  reversed,  the  case  goes  back  to  the  Court  of  Ses-^^"°*^' 
sion,  who  deal  with  the  question  of  costs. 

Lord  Brougham.    No, — we  give  the  expenses  of  the  refusal. 

Lord  Chancellor.  We  must  so  declare.  Reverse  the  interlocutor,  de- 
clare  the  petition  ought  to  have  been  dismissed  with  costs,  and  remit  it  back 
to  the  Court  of  Session. 

Judgment  accordingly. 

Robertson  and  Simson,  Westminster,  Agents  for  Appellants. 
Rkfiardson,  Loch  and  Maclaurin,  Westmmster^  |  ^  ^^^  Respondent. 

James  Gordon^  W.S.,  Edinburgh,  j 


The  parliamentary  TRUSTEES  op  the  RIVER  CLYDE  and      No.  8. 
HARBOUR  op  GLASGOW  v.  DUNCAN  and  COCHRANE. 

Principal  and  Agent — Implied  Autfiority — Bill  of  Exchange^— Minor,'— TossesBion  of  a 
promissoiy  note  b^onging  to  a  minor  by  his  factor,  who  was  accuBtomed  and  empowered 
to  receive  the  interest  upon  it,  heldj  not  sufficient  to  authorise  payment  of  the  principal  to 
the  factor. 

John  Morison  Duncan,  the  respondent  (pursuer  in  the  Court  below),  was  Mar.  17. 1858. 
at  the  date  of  the  circumstances  which  led  to  this  action,  a  minor.    Cochrane      ^*-v' 
was  his  uncle  and  his  curator,  but  he  resided  constantly  in  Liverpool,  whilst  Clyde  Trus- 

-^  tP6A  V  T)uiicaii 

Duncan  himself  resided  chiefly  in  Glasgow  in  the  house  of  Andrew  J.  Duncan,  ^^^^  Cochrane, 
also  his  uncle,  and  who  acted  as  factor  for  him.     In  that  character  he  drew 
the  rents  and  interests  of  the  respondents  property,  and  made  all  the  neces- 
sary disbursements  for  his  education  and  maintenance. 

In  1843,  an  heritable  bond  for  L.2000  due  to  the  respondent  was  paid  up. 
The  money  was  paid  to  Andrew  J.  Duncan,  but  the  deed  of  discharge  was 
signed,  at  the  requisition  of  the  payer's  agents,  not  by  him  but  by  the  respond- 
ent and  his  curator.  This  was  at  Martinmas.  On  21st  November,  Andrew 
J.  Duncan,  who  had  previously  intimated  to  Cochrane  that  he  was  looking  out 
for  a  new  investment  for  the  money,  offered  to  the  Clyde  Trustees  to  lend  it 
to  them,  *'  on  a  bill  to  be  granted  by  them  ;  the  interest  to  be  at  4  per  cent., 
and  to  rise  according  to  the  rate  of  the  money  market.  The  bill  to  be  granted 
in  favour  of  William  Cochrane,  Esq.,  as  curator  for  John  Morison  Duncan." 
The  loan  was  accepted,  and  a  bill  granted  in  the  following  terms : — '*  One 
day  after  date,  we,  two  of  the  Parliamentary  Trustees  of  the  River  Clyde 
and  Harbour  of  Glasgow,  and  the  Secretary  of  the  Trust,  promise  to  pay  to 
Mr  William  Cochrane,  as  curator  for  John  Morison  Duncan,  the  sum  of  L.2000 
sterling,  value  received  in  money  borrowed  of  him  for  the  purposes  of  the 
Clyde  Navigation  Trust.  Subscribed  by  us  at  a  meeting  of  the  Clyde  Trus- 
tees, at  Glasgow,  the  5th  day  of  December  1843  years. — James  Lumsden, 
Chairman ;  Charles  Gray,  Deputy-Chairman ;  A.  Turner,  Secretary." 

It  did  not  appear  that  this  transaction  was  prior  to  its  completion  inti- 
mated to  Cochrane.  But  on  9th  January  1844,  Andrew  J.  Duncan  wrote  to 
Cochrane,  referring  to  a  previous  letter  informing  him  of  the  loan,  stating  that 
it  was  a  good  security ;  but  that,  although  the  bill  was  granted  at  one  day's 
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Mar.  17. 1853.  dftte,  the  Trustees  require  a  three  months'  premonition  before  calling  it  up,  and 
'^"^'"^  enclosing  a  letter  for  him  to  sign  consenting  to  this  arrangement.  Cochrane 
Clyde  Tnis-  j^  answer  stated,  that  Andrew  J.  Duncan  had  not  previouslj  informed  him 
and  Cochrane.  ^^  whom  the  money  had  been  lent,  but  that  he  thought  he  had  chosen  a  Terj 
good  security.  He  returned  signed  the  back  letter  required  by  the  Trustees. 
Andrew  J.  Duncan  thereafter  drew  the  interest  on  this  loan,  granting  receipts 
for  it  in  his  own  name  as  factor,  and  having  possession  of  the  bill  along  with 
the  other  documents  and  title-deeds  belonging  to  the  minor.  In  August  1845 
he  addressed  a  letter  to  the  treasurer  of  the  Clyde  Trustees,  stating  that  it 
was  wished  to  call  up  L.500  of  the  money,  and  that  he  should  feel  obliged  if 
it  could  be  paid  within  a  fortnight  The  Trustees  agreed,  and  the  money  was 
paid  him,  a  receipt  being  granted  by  him  "  for  J.  M.  Duncan's  Trs.''  and  the 
same  being  noted  on  the  back  of  the  bill.  On  14th  November  of  the  same 
year,  he  again  applied  to  the  Trustees  to  pay  up  the  remainder,  requesting 
them  to  dispense  with  the  three  months'  intimation  required  by  the  back 
letter.  The  Trustees  again  acceded,  and  on  the  21st  the  money  was  paid,  and 
the  bill  given  up  to  the  Trustees,  with  a  blank  indorsation,  by  Andrew  J. 
Duncan. 

The  respondents  averred  that  these  transactions  took  place  without  their 
consent  or  knowledge.  Accounts-current  were  rendered  regularly  by  Andrew 
J.  Duncan  up  to  the  end  of  1843.  It  was  denied  that  any  had  been  rendered 
subsequently.  In  the  ledgers  of  Andrew  J.  Duncan,  of  subsequent  date,  the 
sums  withdrawn  from  investment  with  the  Clyde  Trustees  were  regularly 
entered,  as  well  as  the  subsequent  investments  which  had  been  made  with 
the  money.  These  were,  for  the  most  part,  in  railway  shares,  and  resulted 
in  heavy  loss.  In  1846  the  respondent  Duncan  came  of  age.  It  was 
alleged  by  him  that  he  made  repeated  applications  to  Andrew  J.  Duncan 
for  his  accounts,  but  in  vain.  The  latter  still  continued  to  act  as  factor, 
and  down  to  the  end  of  1847  was  in  communication  with  Cochrane  in 
that  character.  Early  in  1848  his  affairs  became  embarrassed,  and  his 
property  was  attached  by  the  Crown.  In  April  1848  Messrs  Home  and 
Kose,  W.S.,  addressed,  on  the  part  of  the  respondents,  a  letter  to  the  Clyde 
Trustees  applying  for  payment  of  the  L.2000.  It  was  refused,  and  an  action 
was  raised  for  the  amount,  with  interest.  The  Lord  Ordinary  (Wood)  decerned 
for  the  pursuers,  except  so  far  as  it  should  be  instructed  that  the  money 
uplifted  by  Andrew  J.  Duncan  had  been  accounted  for  to  the  pursuers.  The 
Second  Division  of  the  Court  unanimously  adhered.  Against  tliis  decision 
the  present  appeal  was  brought. 

SolicitoT^General  (Betkell),  and  Sir  Fitzroy  KeUy^  for  the  appellants.  Andrew 
J.  Duncan  was  all  along  the  agent  of  the  respondents,  with  imlimited  powers 
to  transact  all  their  business.  It  is  proved  by  the  letters  in  process  that  he 
uplifted  and  invested  money  for  them  at  his  own  discretion.  At  any  rate, 
his  books  shew  distinctly  the  uplifting  of  the  sum  now  in  question,  and  as  he 
had  rendered  accounts  regularly  down  to  1843,  the  presumption  is  that  he 
continued  to  do  so,  and  so  the  respondents  homologated  his  act^.  [The  Lord 
Chancellor.  The  presumption  is  the  other  way.  It  is  denied  that  he  ren- 
dered such  accounts,  and  it  therefore  lies  on  you  to  prove  your  assertion 
that  he  did.]     The  respondent  Cochrane  was  a  man  of  business,  so  was 
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Andrew  J.  DuDcan,  and  the  presumptioii  is,  that  thej  acted  in  a  businesslike  Mar.  17. 18534 
maimer.    But  apart  from  specialties,  the  mere  possession  of  a  bill  bj  an  agent      ^^■'v^ 
is  always  sufficient  authority  for  him  to  receive  payment  of  it ;  Whitlock  v.  ^^^®  D™*.^n 
WfiUhamy  1  Salkeld  157 ;  Owen  v.  Barrow^  1  Bos.  and  Full.,  103.     These  and  Cochrane, 
were  cases  of  bonds ;  a  bill  is  stronger,  being  a  document  of  which  the  essence 
is,  that  the  property  is  transferred  by  mere  delivery.     The  law  of  Scotland 
would  be  undoubtedly  the  same  ;  PaUrsouy  M.  11,604.    The  Clyde  Trustees, 
therefore,  having  dealt  all  along  with  Andrew  J.  Duncan,  having  received 
from  him  the  money,  paid  him  the  interest,  and  known  that  the  bill  was 
always  in  his  hands,  were  entitled  to  pay  it  on  his  demand  to  that  effectr-- 
and  its  redelivery  by  him  is  a  valid  discharge  to  them. 

The  Lord  Advocate^  and  JRoUf  Q.C.,  (with  whom  Oregg,  and  Boyd  Kinnear)^ 
for  the  respondents.    This  is  not  the  case  of  an  ordinary  mercantile  bill.    It 
was  in  fact  a  bond  for  money  lent,  and  was  never  intended  to  be  a  negoti- 
able document.    It  could  not  be  negotiated,  for  it  is  expressly  restricted  on 
its  face,  being  made  payable  to  a  curator  for  a  minor.     It  could  not,  there- 
fore, be  safely  paid  without  care  being  taken  that  the  money  should  reach  the 
true  creditor ;  Stgoumey  v.  Lloyd,  8  B.  and  C,  622 ;  Feuttel  v.  Barandouj 
8  Taunt.,  100.    Mere  possession  of  a  document  of  debt  is  not  authority  to 
uplift  the  debt.     Whitlock^a  case  lays  down  what  is  not  law  now.     [Loud 
Chancellor,  not  as  an  unrestricted  rule].    The  case  of  Owen  is  one  where 
an  agent  in  a  law  suit  was  held,  in  the  absence  of  contrary  evidence,  to  be 
agent  for  his  cUent.     The  case  of  Moriaon  was  one  of  a  wife,  who  always  has 
authority  to  bind  her  husband  in  small  matters.    A  power  to  draw  interest 
does  not  infer  a  power  to  draw  principal,  or  to  deal  with  it  otherwise  $  iTtV^- 
fnan,  M.  8977  ;  Hoy  v.  Snaithj  1  Taunt.,  349.     Andrew  J.  Duncan  had  autho- 
rity to  draw  the  interest,  but  that  was  as  agent,  and  not  as  holder  of  the  bill. 
The  bill  was  simply  left  in  his  custody  along  with  the  other  documents  of  his 
client     The  Clyde  Trustees  had  at  the  first  known  he  was  only  agent,  and  had 
taken  the  back  letter  not  from  him,  but  directly  from  his  principals.     Nothing 
subsequently  took  place  to  entitle  them  to  deal  with  him  as  if  be  were  him- 
self the  principal. 

The  Lord  Chancellor.  In  this  case  the  curator  lived  at  Liverpool — the 
minor  and  the  factor  at  Glasgow, — ^and  therefore  the  management  of  the  Scot- 
tish property  came  to  be  devolved  almost  entirely  on  the  factor.  He  appears 
to  have  made  the  investment  with  the  Clyde  Trustees  without  communication 
with  the  curator,  and  under  his  general  authority.  Cochrane  ultimately  ap- 
proved of  it,  after  stating,  but  not  pressing,  an  objection  to  the  form.  The 
question  now  is,  the  money  being  lost,  which  of  two  innocent  parties  is  to 
bear  the  loss  ?  I  am  clearly  of  opinion  that  it  must  be  the  Clyde  Trustees,  and 
that  the  Judges  of  the  Court  below  were  right  in  so  deciding.  The  case  has 
been  very  much  argued  on  English  law.  Even  in  that  view  it  cannot  be  held 
that  the  mere  redelivery  of  such  a  note  as  this  by  the  agent,  in  whose  hands 
it  was,  would  be  a  good  discharge.  The  case  in  Salkeld  may  be  quite  right 
in  particular  circumstances,  but  it  would  be  going  too  far  to  say  that  the  con- 
duston  deduced  from  it  is  now,  under  all  circumstances,  sound  law.  The 
bond  there  was  left  in  the  hands  of  a  scrivener,  a  profession  to  which  there  is 
pow  nothing  parallel,  as  it  combined  the  functions  of  broker,  banker,  and 
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Mar.  17. 1653.  agent.     But  though  we  should  assume  the  law  to  be  as  it  is  there  laid  down, 
^— Y"^      this  case  is  entirely  different     There  there  were  no  third  parties  interested — 

Clyde  Tnis-    1^^^^  there  were,  and  that  expressly  so  on  the  face  of  the  note.     In  fact, 

tees  V.  Dancan  , 

and  Cochrane,  although  this  is  called  a  promissory  note,  it  is  not  at  all  similar  to  an  ordi- 
nary commercial  note,  for  this  note  could  not  have  been  negotiated.  I  think, 
therefore,  the  Judges  in  the  Court  below  were  perfectly  right,  and  I  entirely 
agree  with  the  views  expressed  by  Lord  Ivory  in  deciding  the  case.  I  am 
confirmed  the  more  in  my  opinion  of  the  non-validity  of  a  discharge  by  others 
than  the  principals,  in  such  a  case  as  this,  by  the  practice  disclosed  in  the 
discharge  of  the  heritable  bond  in  which  this  money  was  invested  prior  to  its 
investment  with  the  Clyde  Trustees,  for  in  that  case  the  discharge  of  the  agent 
was  not  accepted,  but  that  of  the  principals  was  demanded.  Had  the  Clyde 
Trustees  acted  with  similar  caution,  they  would  not  now  have  had  to  undergo 
this  loss. 

Appeal  dismissed,  and  interlocutors  appealed  from  affirmed  with  costs. 

Richardson,  Loch,  j-  Madawrin,         \  .       .    -     AnDellants 
Simon  CampbeU,  S.S.C.,  Edinburgh  J  ^^^°^  ^^'  Appellants. 

L.W,  Holmes,  A^on,  ^  TurnbuU,      |  ^^^  Respondents. 

Home  Sf  Rose,  W.S.,  Edmburgh,      J     ° 
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MILLAR  V.  SMALL. 

Gfound-Annual^Personal  Obligation, — The  obligation  to  pay  a  groand-annnal  is  a  per- 
sonal one,  from  which  the  party  who  has  originally  become  bonnd  to  pay  it  cannot  direst 
himself  by  any  transference  of  the  property  in  respect  of  which  it  is  due,  without  the  con- 
sent of  the  party  to  whom  it  is  payable.  Over-ruling  the  case  of  Peddie  y.  Sooft  Trustees, 
27th  Feb.  1846. 

Mar.  17. 1853.  In  1835  the  trustees  for  the  Dundee  and  Union  Whale  Fishing  Co.  con- 
^■^v^      veyed  certain  subjects  in  Dundee  to  the  respondent,  ''and  his  heirs  and 

Millar  i7.  assignees  whomsoever,"  but  "  under  the  real  burden  of  a  ground-annual  of 
L.273  sterling,  payable,  the  said  ground-annual,  by  the  said  James  Small, 
junior,  his  heirs,  executors,  and  successors,''  to  the  said  trustees.  The  dis- 
position further  stipulated  that  such  "  annual  payment  or  ground-annual, 
interest  thereof,  and  liquidate  penalty,  and  the  whole  conditions  and  declara- 
tions relative  to  the  said  ground-annual,  interest  and  penalty,  are  hereby 
declared  to  be  real  and  preferable  burdens  over  and  on  the  said  subjects  here- 
by disponed."  And  it  was  further  declared  that  this  condition  was  to  be  en- 
grossed in  all  future  conveyances,  transmissions,  and  investitures  of  the  sub- 
jects, and  that  any  such  conveyances,  &c.,  in  which  ground-annual  and  con- 
ditions should  not  be  engrossed  at  length  as  real  burdens,  should  be  ipso  facto 
void  and  null.  The  deed  contained  the  ordinary  feudal  clauses  of  warran- 
dice, re-entry,  procuratory  of  resignation,  &c.  It  then  proceeded,  "  For 
which  causes,  and  on  the  other  part,  the  said  James  Small,  junior,  binds  and 
obliges  himself,  his  heirs,  executors,  and  successors  whomsoever,  to  make  pay- 
ment to"  the  said  trustees  '*  of  the  said  sum  of  L.273  sterling,  in  name  of 
ground-annual  for  the  said  subjects,  and  that  yearly,  at  the  terms  of  Whit- 
sunday and  Martinmas  in  each  year."  Then  followed  an  obligation  by  cer- 
tain parties,  ^'  conjunctly  and  severally,  and  their  respective  heirs,  executors, 
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and  successors,  as  cautioners,  sureties,  and  full  debtors  for  and  with  (he  said  Mar.  17. 1858* 
James  Small,  junior,  and  his  heirs,  executors,  and  successors  whomsoever,  to      ""^r^*^ 
make  payment"  to  the  said  trustees  of  the  said  ground-annual,  <&c.,  *'and^'^^^^' 
that  aye  and  while  ihe  said  James  Small  shall  not  have  erected  permanent 
buildings  on  the  said  subjects  to  the  value  of  at  least  L.1500  sterling." 
Upon  which  event  it  was  declared  the  cautionary  obligation  above  written 
should  cease.     But  James  Small  further  bound  himself,  ^'  and  his  heirs,  execu- 
tors, and  successors,  at  any  time  hereafler,  when  the  value  of  the  building  to 
be  erected  on  the  said  subjects  shall  fall  below  the  said  sum  of  L.1500,  to  find 
new  security  to  the  satisfaction"  of  the  said  trustees,  for  the  regular  payment 
of  the  said  ground- annual,  &c.,  '^  aye  and  while  the  buildings  on  the  said  sub- 
jects shall  be  below  the  value  of  L.1500/' 

Previous  to  the  date  of  this  deed,  the  respondent  had  agreed  to  transfer  the 
subjects  to  be  acquired  under  it  to  Thomas  Adamson.  Of  even  date  with  the 
deposition  by  the  trustees  of  the  fishing  company,  there  was  therefore  exe- 
cuted a  disposition  and  assignation  by  Small  to  Adamson  of  the  said  subjects, 
and  of  the  deed  of  conveyance  by  the  fishing  company  trustees,  with  its  un- 
executed procuratory  of  resignation.  The  real  burden  of  the  ground-annual 
was  duly  engrossed  in  thb  deed.  Adamson  bound  himself  to  make  due  pay- 
ment of  it  to  the  fishing  company  trustees,  "  and  further  to  warrant  free 
and  relieve,  harmless  and  skaithless  keep  the  said  James  Small  and  his 
foresaids,  of  the  whole  obligations  incumbent  on  him  by  the  said  contract 
entered  into  between  him  and  the  said''  fishing  company  trustees,  '*  and 
ground-annual,  &c.  therein  contained,  and  of  all  cost,  damage  or  expense  that 
he  or  his  foresaids  may  happen  to  sustain  or  incur  in  any  manner  of  way  con- 
nected therewith,"  and  that  either  by  paying  to  the  trustees  the  ground-annual« 
or  by  paying  it  to  Small,  together  with  all  expenses  incurred,  in  order  that 
he  might  pay  it  to  the  trustees.  There  then  followed  a  cautionary  obligation 
by  the  same  parties,  as  in  the  original  deed,  to  free  and  relieve  Small  of  and 
from  payment  of  the  said  ground-annual,  in  terms  precisely  similar  to  those 
by  which  they  were  bound  in  the  former  deed.  And,  in  like  manner,  Adam- 
son bound  himself  to  find  new  security  so  soon  as  the  buildings  on  the  ground 
should  fall  below  the  value  of  L.1500. 

The  term  of  entry  under  both  deeds  was  Martinmas  1835,  and  at  that  date 
Adamson  took  possession  of  the  subjects.  The  conveyance  to  him  was  im- 
mediately intimated  to  the  fishing  company,  and  he  duly  paid  the  ground- 
annuals  till  his  bankruptcy  in  1842.  In  1886  the  fishing  company  executed 
an  assignation  of  their  right  to  the  ground-annual  to  Millar  the  appellant, 
narrating  in  the  deed  the  conveyance  to  Small,  and  the  conveyance  by  him 
to  Adamson,  under  the  real  burden  of  the  ground-annual,  &c.,  aforesaid. 

On  Adamson's  bankruptcy,  Millar  raised  and  obtained  decree  in  an  action 
of  poinding  the  ground  against  him,  for  payment  of  the  ground-annual.  He 
also  charged  the  respondent  for  payment  of  the  same  ground-annual.  The 
respondent  suspended  on  several  grounds,  only  one  of  which  came  to  be 
decided  in  the  present  appeal.  On  9th  Dec.  1846  the  Lord  Ordinary  (Wood), 
decerned  in  his  favour,  founding  his  decision  on  the  case  of  Soofs  Truslee^ 
27th  Feb.  1846.     On  advising  a  reclaiming  note,  the  First  Division  ordered 
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Mar.  17.  ]  853.  minutes  of  debate,  and  on  2d  Feb.  1849,  nnanimously  adhered.    Againat  this 
'^^Y'i^      interlocutor  the  present  appeal  was  brought. 

^^  ^'  SoUcitor-General  (BethelT),  and  Anderson,  Q.C.,  for  appellant.     The  decision 

appealed  from  is  founded  on  that  of  Soofs  TrusUeSy  but  that  has  not  been  affirmed 
by  this  House.  It  related  to  a  contract  utterly  unknown  to  the  institutional 
writers  of  Scotland,  and  to  the  common  law  of  Scotland,  and  was  arrived  at  by 
pursuing  a  fancied  analogy  betwixt  a  ground-annual  and  a  feu-duty.  But  its 
true  nature  has  been  long  well  understood  in  England,  and  in  that  country  it 
is  held  to  be  a  personal  obligation,  from  which  the  debtor  can  never  relieve 
himself  by  transferring  it  to  any  other  without  the  creditor's  consent.  That 
view  is  in  express  accordance  with  the  true  construction  of  the  deed  now  in 
question,  by  which  the  disponee  bound  himself  personally,  his  heirs  and  suc- 
cessors, to  pay  the  ground-annual.  It  cannot  be  said  that  "  success<x*9" 
in  this  question  can  be  interpreted  '' singular  successors;''  Thomson^  22d 
May  1810,  F.  C. ;  Maclachlan,  14th  May  1823,  2  S.  303.  Even  in  the  case 
of  a  feu  or  a  lease,  the  consent  of  the  superior  or  landlord  is  necessary  before 
the  disponee  or  tenant  can  liberate  himself  Scorn  his  obligation  by  assigning 
his  right  to  another;  Wallace,  M.  4195 ;  Skene,  20th  May  1825,  4.  S.  26. 
In  the  present  case  neither  the  fishing  company  nor  Millar  ever  gave  such 
consent,  but  on  the  contrary,  they  granted  receipts  for  the  ground-annuals,  as 
paid  by  Adamson  for  Small.  Supposing,  however,  the  case  o£  Soofs  Trustees 
to  be  good  law,  there  are  here  two  important  specialties.  Firstly,  No  infeft- 
ment  was  taken  either  by  Small  or  Adamson ;  their  rights  therefore  never 
having  been  made  real  must  be  treated  as  personal  to  all  effects.  Secondly, 
That  cautioners  were  taken  bound  for  the  payment  of  the  ground-annual  in 
addition  to  the  obligation  of  the  principal.  Their  obligation  has  never  been 
loosened,  but  it  cannot  be  held  that  whilst  they  remain  bound  the  principal  is 
to  go  free. 

Eolt,  Q.C.,  and  Hamilton  Pyper,  for  the  respondent  The  personal  obliga- 
tion here  is  not  a  substantive  and  independent  one,  but  merely  accessary,  and, 
as  such,  must  pass  with  that  which  was  the  principal,  i.e.,  the  ground  itself. 
It  was  only  intended  to  make  the  recovery  of  the  ground-annual  the  more 
easy,  by  giving  recourse  against  the  actual  possessor  of  the  ground  for  the 
time  being.  Without  any  express  obligation,  any  future  possessor  of  the 
ground  would  be  personally  liable,  and  it  would  be  absurd  to  hold  that  two 
distinct  persons  could  thus  be  liable  for  an  obligation  for  which  the  obligor 
had  only  once  stipulated.  Neither  did  the  circumstance  of  the  added  caution- 
ary obligation  affect  the  case.  That  obHgation  would  have  passed  with  its 
principal,  even  if  it  had  not  been  expressly  transferred.  The  terms  of  the 
receipts  were  merely  descriptive  of  the  subjects,  and  inferred  no  refusal  to 
accept  Adamson  in  Small's  place* 

The  Lord  Chancellor,  after  reciting  the  clauses  of  the  deeds  above  re- 
ferred to.  The  ground  of  argument  on  behalf  of  the  respondent,  under  these 
circumstances  is,  that  the  obligation  undertaken  by  him  to  pay  the  ground- 
annual  ceased  on  the  transference  by  him  of  the  property,  in  respect  of  which 
it  was  to  be  paid  to  Adatnson.  And  this  is  supported  by  the  decision  in  the 
4!ase  of  Soofs  Trustees^  by  which  it  is  said  that  the  doctrine  was  established, 
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that  in  the  case  of  a  ground-annual  the  personal  obligation  is  merely  acces-  ^lar.  17. 16S8. 

flory,  and  passes  with  the  property  itself.     On  the  other  hand  it  was  contended       """"v^ 

that  this  case  is  distinguishable  from  Soot's  on  two  grounds ;  in  the  first  place,  ^^f  ^* 

that  here  infeflment  never  has  been  taken ;  and,  in  the  second  place,  that  the 

obligation  here  was  not  a  sole  one,  but  that  cautioners  also  were  parties.    I 

do  not  think  that  either  of  these  points  can  found  a  valid  distinction  betwixt 

the  two  cases ;  but  diis  is  of  the  less  importance,  because  I  have  come  to  a 

clear  conclusion  that  the  decision  of  the  Court  below  in  Soofs  case  was 

erroneous,  and  that  in  consequence  the  judgment  now  under  review  must  be 

reversed.    The  nature  of  the  point  here  to  be  decided  is  correctly  stated  in 

the  opinion  of  Lord  Wood  in  the  case  of  Soot — ^but  I  differ  from  that  learned 

Judge  entirely  in  the  conclusion  to  which  he  comes  upon  it.    The  question  is 

one  of  construction  of  the  deed  by  which  the  right  was  created,  and  I  can  see 

no  evidence  of  intention  in  that  deed  that  Small  should  have  the  right  at  his 

pleasure  of  conveying  away  the  property,  and  annulling  at  the  same  time  the 

personal  obligation  under  which  he  had  come  to  the  sellers.     On  the  con- 

tary,  the  true  construction  of  the  deed  inevitably  brings  us  to  the  conclusion  that 

l)e  entered  thereby  into  an  obligation,  from  which,  whatever  he  might  do  with 

the  land,  he  could  never  divest  himself  withoot  the  direct  consent  of  those  in 

whose  behalf  it  was  created.    And  this  view  is  supported  by  the  &ct  that 

andoubtedly  the  cautioners  were  bound  whatever  he  himself  might  do.    But 

the  words  by  which  they  are  bound  are  the  very  same  as  those  by  which  he 

was  taken  bound,  and  it  cannot  be  said  that  the  same  words  are  in  the  same 

case  to  have  a  different  eonstruction  as  applied  to  the  principal  and  as  i^ 

plied  to  the  sureties.    The  Court  below  were  bound  by  the  rule  laid  down  in 

Soofs  case,  but  that  is  not  binding  upon  us,  and  I  therefore  move  yonr  Lcard- 

fihips  that  the  interlocutor  now  before  us  be  reversed. 

LoBD  St  Leonabds.  Although  I  agree  with  my  noble  and  learned  friend 
in  the  judgment  he  has  now  pronounced,  and  also  in  his  opinion  in  regard  to 
the  rule  in  Soofs  case,  yet  I  differ  from  him  as  to  the  non*materiality  of  the 
stipulation  of  the  cautioners  in  the  present  case.  For  admittedly  the 
cautioners  were  bound  until  the  period  when  by  the  words  of  the  deed  they 
should  be  liberated,  and  that  whether  Small  remained  or  not  owner  of  the 
land  in  regard  to  which  their  obligation  was  constituted.  And  so  the  Court 
beldw  came  to  the  very  extraordinary  conclusion  that  as  Small  did  not  remain 
bound,  the  sureties  were  further  bound  than  the  principal.  But  the  law  of 
Scotland  as  well  as  the  law  of  every  other  civilized  nation,  provides  a  remedy 
for  sureties  as  ^against  the  individual  for  whom  they  become  bound,  and 
therefore  without  very  express  words  to  that  effect  they  cannot  be  bound 
fiirther  than  he  is,  for  in  that  case  they  would  cease  to  be  sureties  and 
would  themselves  become  the  principals.  So  far  as  intention  goes,  it  is 
perfectly  clear  that  these  parties  must  have  intended  that  Small  should 
remain  liable  in  relief  to  them,  and  if  liable  he  must  of  necessity  have 
remained  liable  to  the  other  party  to  the  covenant.  This  circumstance 
Bofficiently  distinguishes  the  present  case  from  that  of  Sooty  and  would  have 
been  sufficient  for  its  decision  though  that  had  been  sound*  But  the  prin- 
ciple of  &at  decision  cannot  stand.  A  conveyance  subject  to  a  ground  rent 
b  a  mode  of  setting  up  an  estate,  which,  till  very  recently,  has  been  scarcely 
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Mar.  17. 1858.  known  in  Scotland.     And  the  Court  of  Session  had  this  difficulty  in  construing 
J-.JJ    ""  ^       it  in  the  same  manner  as  It  is  construed  in  England,  that  the  law  of  Scotland 
bmall.  '         has  a  great  ohjection  to  a  covenant  binding  a  partj  after  the  land  in  respect 
of  which  it  is  established  is  disponed  away,  because  it  is  supposed  that  this 
would  impede  the  free  alienation  of  property.    But  a  covenant  to  pay  annuity 
in  perpetuity  may  be  made,  and  the  difficulty  of  carrying  it  out  is  no  reason 
for  annulling  it.    It  was  said  that  **'  successors"  must  mean  those  who  take 
the  property.    But  this  is  quite  unsound,  for  successors  here  are  the  personal, 
not  the  singular,  successors.     In  this  country  we  have  frequently  cases  of 
covenants  with  land,  in  which  the  assignee  indeed  becomes  bound  by  taking 
the  land,  but  in  which  the  assignor,  the  original  possessor,  remains  also  bound 
afler  the  assignation.     In  reversing  this  decision  therefore,  we  do  not  inter- 
fere with  any  of  the  established  principles  of  the  law  of  Scotland,  a  result 
which  no  one  could  more  strongly  deprecate  than  myself.     But  we  simply 
declare  that  in  a  covenant  of  this  nature,  the  Judges  in  Scotland  have  erred 
in  importing  into  it  the  principles  of  the  feudal  law,  with  which  it  has  nothing 
to  do,  and  in  neglecting  the  principles  of  the  English  law,  to  which  the  con- 
tract in  question  is  well  known,  and  from  which  it  was  imported  into  Scotland. 
Neither  do  we  interfere  in  this  way,  as  it  was  argued  that  we  should,  with 
the  rules  of  the  law  of  Scotland  as  regards  leases.     Grxmt  v.  Lord  BracOy 
reported  in  Kilkerran  {voce  Tack,  No.  2,)  decided  that  a  tacksman  assigning 
a  lease  remains  himself  bound  for  the  rent.    And  this  is  in  accordance  with 
•the  opinions  of  Bankton  and  of  Erskine.    But  then  it  is  said  that  this  was 
overruled  by  the  case  of  Skene  v.  Greenhill^  4  S.  24,  proceeding  upon  the 
former  case  of  Low^  M.  13,878.    And  in  the  case  of  Skene^  as  reported,  it  is 
said  to  have  been  observed  on  the  bench  that  the  doctrines  of  Erskine  and 
Bankton  were  reprobated  in  the  case  of  Low,    But  that  must  be  an  error  of 
the  reporter,  for  they  were  not  in  question,  far  less  reprobated  in  that  case. 
And  in  the  case  of  Skene  the  landlord  had  expressly  accepted  the  assignee, 
and  by  so  doing  had  expressly  liberated  the  assignor.    The  case  therefore 
was  not  the  same  as  that  to  which  Erskine  and  Bankton  refer,  and  it  is  by 
no  means  necessary  to  overrule  their  opinions  to  come  to  the  judgment  which 
was  pronounced  in  Skene  v.  GreenhilL    But  here  there  was  no  acceptance  of 
the  assignee,  but  on  the  contrary  the  ground-annuals  paid  by  him  were 
acknowledged  only  as  paid  on  account  of  the  assignor.    Therefore  in  discern- 
ing that  the  assignor  was  not  liberated,  we  neither  go  against  the  principle 
laid  down  in  respect  of  leases  in  Skene  v.  Greenhill^  nor  against  that  laid 
down  in  Erskine  and  Bankton,  which  that  decision  has  been  erroneously 
reported  as  overruling. 

Interlocutors  reversed,  with  declaration  that  the  respondent  was  not 
released  by  his  assignation  to  Adamson  of  his  liability  to  pay  the  ground- 
annual  in  question. 

Adam  Bum.  Doctors  Commons,        >  .       ,   -     *       „    * 
W.  Miller,  S.S.C.,  Edinburgh,  j"  ^S"""^  ^'  ^PP^'"'*- 

Nicholson  IrPar^r,  City,  I  Agents  for  Respondent      (J.  B.  KJ 

J<met  £«nt,  W.S.,  Edinbnrgb,         j 
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FRASER  V.  HILL.  No.  10. 

BiS  of  ExceptioM^Pcartnenh.^. — An  exception  to  the  ruling  of  the  presiding  jndge  on 
s  jnrj  trial,  that  he  refttsed  to  direct  the  jnrj,  *'that  npon  the  &cts  proyed  there  was  no 
legal  partnership  betwixt  A.  and  B,"  dUaUowed. 

Statute^  Pawnbroking  Acts, — ^These  Acts  haring  enacted  that  eveiy  person  who  shall 
carry  on  the  business  of  a  pawnbroker  shall  have  his  name  legibly  painted  above  the  door 
of  the  shop : — Heldf  That  a  contract  of  partnership  for  the  purpose  of  canning  on  the 
business  of  pawnbroking  will  be  null  and  void  if  it  contain  a  condition  that  that  require- 
ment of  the  statute  shall  not  be  observed  by  one  of  the  partners. 

The  circumstances  of  this  case  will  be  found  ante^  vol  i,  p.  274.  April  12. 1863. 

On  advising  the  bill  of  exceptions,  an  interlocutor  was  pronounced  bj  the      *<*v^^ 
Court  of  Session  on  17lb  January  1852,  by  which  the  fourth  exception  to  Fraser  o.  Hill, 
the  ruling  of  the  presiding  Judge  was  allowed,  and  a  new  trial  granted. 
Against  this  interlocutor  the  present  appeal  was  taken. 

The  Solicitor- General  {Bethell)^  and  BramweUj  Q.C.,  for  the  appellants. 
There  was  in  this  case  no  issue  taken  as  to  the  validity  of  the  partnership, 
and  it  would  therefore  have  been  travelling  out  of  his  province  for  the  presid- 
ing Judge  to  have  given  the  jury  any  direction  upon  it.  The  existence  of 
a  partnership  had  been  established  in  a  previous  action,  Frcuer  v.  Hoar,  and 
must  therefore  be  taken  as  res  judicata  in  this.  It  was  indeed  taken  as  a  &ct 
in  the  present  case  from  the  beginning.  But  apart  from  this,  the  exception 
in  question  is  bad  in  itself.  It  raises  no  principle  of  law,  and  was  not 
taken  to  the  direction  of  the  learned  Judge  who  presided  at  the  trial  on  any 
specified  matter  of  law,  but  only  on  the  inference  as  to  fact  from  the  facts 
proved.  This  inference  may  arise  either  because  no  partnership  was  proved 
by  the  &cts,  or  because  the  partnership  so  proved  was  tainted  with  an  ille- 
gallity  which  annulled  it.  But  the  exception  does  not  specify  to  which  of 
these  conclusions  it  points,  nor  supposing  it  to  be  the  latter,  does  it  at  all  indi- 
cate the  nature  of  the  illegality  which  vitiated  the  partnership.  The  stat.  55 
Geo.  III.,  c.  42,  sec.  2,  permits  exceptions  of  such  nature  to  be  taken  only  to 
matter  of  law  arising  at  the  trial,  and  it  has  been  ruled  that  an  exception  to 
be  good  must  state  specifically  the  ground  on  which  it  proceeds ;  and  the 
Court  cannot  look  beyond  the  ground  so  stated;  Bain  v.  Whitehaven  and 
Fumesa  Rcalway  Co.^  7  Bell  Ap.  Cas.  90.  Further,  the  exception  required 
the  Judge  to  assume  the  province  of  the  jury,  and  say  what  was  the  inference 
from  the  evidence  led  before  them.  He  was  entitled  to  tell  them  what  would 
be  the  knvj  in  the  event  of  their  being  satisfied  as  to  the  evidence,  and  he  did 
so  direct  them.  But  this  exception  was  because  he  did  not  tell  them  what 
the  import  of  the  evidence  was,  in  addition  to  what  the  view  of  the  law  would 
be  upon  any  import  which  they  might  find.  The  learned  Judges  accordingly 
who  sustained  the  exception  took  the  case  out  of 'the  hands  of  the  jury,  and 
first  giving  a  verdict  upon  the  facts,  after  an  examination  of  the  evidence, 
then  proceeded  to  apply  the  law  to  the  &cts  which  they  themselves  had 
found. 

The  Lord  Advocate,  Dean  of  Faculty,  and  Hodges,  for  the  respondent. 
Although  no  direct  issue  as  to  the  legality  of  the  partnership  was  taken^  yet 
the  question  was  clearly  involved  in  the  issue.    No  result  of  a  previous  actioa 
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April  12. 1868.  <^^^  ^  taken  as  res  judicata  in  this,  unless  it  had  been  betwixt  the  same 
v.^^^r^^      parties,  which  it  is  not  here  pretended  to  have  been.    The  circumstances  of 

Fraser  v,  HilL  the  partnership  necessarilj  came  out  in  this  case  at  the  trial,  and  if  these  were 
such  as  to  prevent  it  from  having  the  effect  in  law  of  a  partnership  it  was  the 
duty  of  the  Judge  to  tell  the  jury  so.  On  the  whole  circumstances  it  appeared 
that  if  Fraser  was  really  intended  to  be  a  partner,  it  was  intended  that  he  should 
be  a  concealed  partner,  and  such  intention  has  been  ruled,  under  the  Pawn- 
broking  Acts,  to  annul  the  partnership ;  Armstrong  v.  Armstrong^  3  My.  and 
K,  64 ;  Gordon^  4  Bell's  Appeals,  254.  This  law  the  fourth  excepdon  re- 
quired the  Judge  to  lay  down  to  the  jury,  and  as  it  was  material  to  their  dis- 
posal of  the  case,  his  &ilure  to  do  so  was  a  proper  ground  for  the  Court  to 
grant  a  new  trial.  In  similar  cases,  a  Judge  has  been  held  entitled  to  direct 
the  jury  as  to  the  verdict  which,  on  his  view  of  the  law,  it  was  proper  they 
should  return  ;  Mitchell  v.  WilUamsy  11  Mees.  W.,  216. 
The  counsel  for  the  appellant  was  not  called  on  to  reply. 

The  Lord  Chakgellor.  My  Lords,  I  am  in  general  very  reluctant  in 
deciding  cases  to  have  it  supposed  that  I  have  any  wish  to  cut  the  matter 
short,  and  not  to  hear  all  that  can  be  urged  as  well  for  as  against  the  judg- 
ment of  the  Court  below.  But  I  confess  that,  in  this  case,  my  mind  is  so 
thoroughly  made  up,  that  it  would  be  nothing  but  a  mere  pretence  to  listen 
to  any  further  ailment  on  the  subject  I  have  (he  less  difficulty  in  dealing 
thus  with  the  case,  because  it  is  one  of  a  nature  with  which,  with  all  due 
deference  to  the  learned  Judges  of  the  Courts  of  Scotland,  they  are  not  so 
familiar  as  the  Judges  of  this  country ;  and  had  they  been  so,  I  cannot  think 
the  error  they  have  faUen  into  could  possibly  have  occurred.  So  far  as  the 
subject-matter  of  this  suit  is  concerned,  there  can  be  no  doubt,  that  to  carry 
on  the  business  of  a  pawnbroker  without  disclosing  the  name  of  all  the  part- 
ners, is  an  illegal  act,  and  being  so,  a  contract  of  which  this  is  a  condition 
must  be  null.  Now,  this  plea  was  made  the  defence  in  the  present  action ; 
and  as  it  raised  the  question  of  fact  whether  or  not  that  was  a  condition  of  the 
partnership,  it  was  necessary  that  that  question  should  be  determined  by  a 
jury.  And  the  first  issue  raised  that  question.  I  doubt  whether,  under  the 
old  forms  of  procedure  in  this  country,  tiiat  issue,  as  framed,  could  be  endured, 
because  it  raises  a  sort  of  negative  pregnant.  Whether  there  is  a  partnership 
or  not  is  in  a  bye-way  raised  there.  But  I  will  assume  that  that  is  all  got 
over,  and  that  substantially  it  raises  the  question  whether  the  partnership 
was  a  legal  partnership,  and  if  it  was,  whether  the  deed  in  question  was 
wrongous  and  fraudulent.  At  the  trial,  Fraser  called  witnesses  to  depone, 
that  in  their  understanding  he  was  a  partner.  At  the  same  time,  it  appeared 
that  his  name  did  not  appear  on  the  license  as  such,  nor  over  the  door.  Then 
the  first  question  the  jury  had  to  answer  was,  Supposing  this  had  not  been  a 
pawnbroking  concern,  does  the  evidence  satisfy  you  that  there  was  a  partner- 
ship ?  If  it  did  not,  there  was  an  end  of  the  case,  for  then  no  fraud  or  wrong 
had  been  done  to  Fraser  on  which  he  could  sue.  But  if  it  did,  there  remained 
in  this  case  the  further  question,  Are  you  satisfied  that  it  was  part  of  the 
agreement  that  Fraser's  name  should  be  concealed?  That  was  a  question, 
the  answer  to  which  was  to  be  inferred  from  all  the  facts  of  the  case,  one  of 
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the  most  important  of  them  heing  the  non-appearance  of  Fraser's  name  on  April  12. 1858. 

the  license  and  over  the  door.    My  own  opinion  is,  that  these  circumstances      ^'^^y"^ 

do  lead  to  the  conclusion  that  such  concealment  was  part  of  the  contract,  ^'nuer  v.  HilL 

But  there  cannot  he  the  least  douht  that  this  was  purely  a  question  of  fact 

for  the  jury.    What  the  Judge  should  have  done,  and  what  I  presume  he  did, 

was  to  point  out  to  the  jury  that  these  two  questions  of  which  I  have  spoken 

were  those  raised  in  this  issue,  and  lefl  for  them  to  decide.    But  then  he  was 

called  on  by  the  counsel  for  the  respondent  to  tell  them,  that  upon  the  &cts 

proved  there  was  no  legal  partnership.    If  he  had  done  so,  I  think  I  may 

state,  without  the  least  fear  of  contradiction,  that  upon  exception  to  such 

ruling  it  would  not  have  borne  argument. 

It  was  argued,  and  supported  by  a  case  cited  from  Meeson  and  Welsby  that 
this  case  was  analogous  to  one  which  frequently  occurs  in  this  country,  and  in 
which  it  has  been  ruled,  tha^  in  an  action  for  false  imprisonment,  or  for  mali- 
cious prosecution,  the  Judge  does  right  in  laj'ing  down  to  the  jury  as  a  mat- 
ter of  law,  that  there  was  probable  ground  for  the  conrse  which  had  been 
taken  by  the  prosecutor.  But  such  a  case  has  been  from  the  earliest  times 
admitted  solely  as  an  exception  to  the  ordinary  rule,  for  this  reason,  that  it  is 
thought  that  the  question  how  fiir  a  person  has  been  justified  in  instituting  a 
prosecution  is  one  which  is  &r  better  lefl  to  a  Judge  than  to  a  jury.  But 
even  there  the  Judge  rules  only  the  question  of  probable  cause ;  the  question 
of  maliciousness,  which  is  equally  essential,  is  lefl  to  the  jury  alone.  And  for 
the  guidance  of  the  Judge  in  deciding  on  the  probable  cause  he  is  entitled  to 
ask  from  the  jury  a  verdict  on  any  doubtful  matter  of  fact 

Authorities  have  also  been  relied  upon  to  shew  that  an  agreement  to  con- 
ceal a  partner's  name  in  a  pawnbroking  business  makes  the  contract  illegal 
and  void.  No  doubt  if  the  Court  see  upon  the  face  of  the  contract  an  agree- 
ment of  such  a  nature,  it  must  come  to  that  decision.  It  needs  no  authority 
to  support  that  proposition.  But  where  no  written  contract  exists,  the  jury 
must  decide  whether  such  agreement  was  really  part  of  the  contract  The 
cases  dted  were  themselves  decided  upon  that  principle,  and  the  exception 
here  being  that  the  Judge  did  not  interpose,  and  tell  the  jury  that  upon  the 
evidence  they  must  decide  in  a  particular  way,  I  think  that  is  most  clearly  a 
bad  exception,  and  that  the  interlocutor  allowing  it  must  be  reversed. 

The  SoUcitor-Oeneral.  Will  your  Lordship  give  the  expenses  of  the  excep- 
tion in  the  Court  below? 

The  Lard  Advocate,  Only  of  this'  exception,  the  others  are  not  yet 
disposed  of. 

The  SoUcitOf^QmeraL  The  others  are  abandoned.  The  respondent  did 
not  choose  to  take  the  judgment  of  the  Court  below  on  the  other  exceptions, 
which,  if  unfavourable  to  him,  he  might  then  have  brought  up  here,  but  he 
abandoned  them,  and  allowed  the  Court  to  put  their  judgment  on  the 
fourth  alone :    Therefore  they  are  gone. 

Lard  Advocate.  My  learned  friend  is  entirely  wrong  in  that.  The  other 
exceptions  were  not  abandoned ;  the  Court  chose  to  put  their  judgment  on 
this  one,  but  there  has  been  no  judgment  at  all  on  the  others,  and  I  apprehend 
that  we  are  still  quite  entitled  to  maintain  those  exceptions. 

Lord  Chancellob.   This  case  must  follow  the  same  rule  as  the  other  casdSk 
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April  12. 1853.     The  Lord  Advocate  and  SoUcitar-Oeneral  aldmatelj  agreed  on  the  judgment 

«  „.„  being  in  the  following  form : — 

Eraser  v.  HilL         ^  ^ 

"Ordered  and  adjudged  that  the  said  interlocutor  in  so  &r  as  it  "allows 
the  fourth  exception,  sets  aside  the  verdict  in  the  cause,  and  grants  a  new 
trial,  reserving  all  questions  of  expenses,"  be,  and  the  same  is  hereby  reversed : 
And  it  is  further  ordered  that  the  cause  be,  and  the  same  is  hereby  remitted 
back  to  the  Court  of  Session,  with  instructions  to  disallow  the  said  fourth 
exception,  and  to  find  the  respondent  (defender)  liable  in  the  expenses  in- 
curred in  the  said  Court  of  Session,  in  respect  of  the  said  fourth  exception : 
And  it  is  further  ordered  that  the  said  Court  of  Session  do  proceed  further 
in  the  said  cause  as  shall  be  just  and  consistent  with  this  judgment'' 

Robertson  ^  Stmson,  Westminster,  |  AnnellMit 

Thomas  Dunn,  S.S.C,  Edinburgh,  i  ^^"^  ^"""^  Appellant. 

Deans  &•  Rogers.  Westminster,       }    ^       .^«  ,  ^^  ^  ^ 

a  5^  C,  Fisher,  S.S.C,  Edinburgh,f  ^^"^  ^^'  Respondent.     (J.  B.  K.) 

No.  11.  WISHART  t;.  WYLIE.    (Two  Appeals.) 

March — Running  5/ream.— Where  a  running  stream  is  the  march  betwixt  two  proper- 
ties, the  solum  is  not  common,  bat  is  the  property  as  to  each  side,  and  usque  ad  medium 
aquae  of  the  proprietor  of  the  land  on  that  side. 

Statutes  59  Geo,  IIL,  c.  33,  §  14,  and  6  Geo.  JV.,  e.  120,  §  ^O.—Quaere,  Whether  in  a  case 
in  which  proof  has  been  taken  in  the  Sheriff  Court,  if  the  Court  of  Session  under  the  ftmner 
of  these  statutes  orders  further  evidence  to  be  taken,  it  is  competent  on  appeal  to  the 
House  of  Lords  to  discuss  such  further  evidence,  or  whether  the  provision  of  the  second 
statute  extends  also  to  this  case. 

Proof,'— But  a  remit  to  a  surveyor  to  prepare  a  plan  shewing  the  ground  in  dispute,  and 
the  several  claims  of  the  parties  is  not  of  the  nature  of  an  order  for  further  proof. 

Coats. — Circumstances  of  obscurity  in  an  interlocutor  of  the  Court  of  Session  indadng 
the  House  to  refuse  to  give  costs  against  the  appellant,  though  unsuccessful  in  his  appeaL 

Action  of  Relief— Petilum — Conjunction  of  Actions. — In  an  action  commenced  by  petition, 
Held  that  the  defender  is  entitled  to  call  parties  against  whom,  if  himself  found  liable,  he 
has  a  claim  of  relief,  by  petition  also  ;  and  that  the  two  actions  may  thereupon  be  pro- 
perly conjoined. 

Advocation. — An  objection  by  the  pursuer  to  such  a  course  would  hUl  under  the  head  of 
an  objection  to  ''competency"  under  the  50  Greo.  III.,  c  112,  §  36,  and  so  entitle  him  to 
advocate-7-but  if  he  does  not  advocate  thereon  he  cannot  state  the  objection  in  any  advo* 
cation  at  a  subsequent  stage  of  the  cause. 

ApTil  14. 1853.  A  stream  called  the  Earl's  burn  is  the  march  betwixt  the  lands  belonging 
^'"'v^"^      to  the  appellant  Wishart,  and  those  belonging  to  the  respondents,  Mother- 

W^Ue''  *''  well's  trustees,  of  whom  Wylie  was  one.  A  reservoir  belonging  to  a  com- 
pany was  situated  at  the  head  of  the  EarFs  bum,  and  a  dam  dyke  stretched 
across  the  stream  itself^  at  a  point  in  its  course  where  it  traversed  the  lands 
of  the  parties  to  this  action,  and  served  to  divert  a  portion  of  the  water  to 
drive  a  mill  situated  on  the  respondents'  ground.  In  October  1839  the 
reservoir  burst,  and  the  waters  carried  away  this  dam  dyke  and  altered  the 
channel  of  the  stream  itself,  severing,  as  the  respondents  averred,  a  strip  of 
their  lands,  and  annexing  it  to  that  of  the  appellant  This  was,  however, 
denied  by  the  appellant,  who  maintained  that  the  entire  departure  of  the 
stream  from  its  course  did  not  exceed  the  breadth  of  the  channel  itfiel£ 
Much  damage  having  been  done  on  both  sides  by  the  overflow,  Wishart  pro- 
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ceeded,  by  his  tenant,  to  plant  trees,  level  the  ground,  and  raise  an  embank- April  U.  1653. 
ment  on  his  own  side  of  the  new  channel.  This  was  stopped  by  an  interdict  "^^v^ 
of  the  Sheriff,  obtained  by  MotherwelFs  trustees  on  an  allegation  that  these  ^'j'j^^'^^  ^' 
operations  were  an  encroachment  on  their  property.  A  record  was  there- 
upon made  up,  proof  was  taken,  and  after  various  procedure  the  Sheriff  de- 
cided, in  March  1845,  that  the  appellant  had  encroached  on  the  respondents' 
lands.  Wishart  advocated ;  and  afler  declaring  the  record  closed,  the  Lord 
Ordinary  (Robertson),  on  13th  March  1846,  remitted  to  Mr  Greorge  Buchanan 
*^  to  examine  the  respective  properties  of  the  parties,  and  to  make  a  sketch 
thereof,  laying  down,  Is^  The  present  course  of  the  EarFs  bum ;  2(^  So  &r 
as  he  can  judge  from  the  appearance  of  the  ground  or  as  the  parties  are 
agreed,  the  former  course  of  the  bum ;  and,  Sd,  llie  line  of  any  embankment 
dyke,  or  other  operation  commenced  or  performed  by  the  defender  on  the 
premises ;"  and  to  report  specially,  whether  any  trees  had  been  planted  by 
Wishart  in  the  old  bed  of  the  bum,  or  in  the  space  betwixt  the  old  and  new 
beds,  and  the  precise  nature  and  extent  of  any  embankment  raised  by  Wishart 
on  his  side  of  the  present  bed.  Both  parties  reclaimed  against  this  interlo- 
cutor; but  the  Court  (1st  Division)  adhered,  and  in  consequence  Mr 
Buchanan  made  a  report,  with  plans,  shewing  the  old  course  of  the  stream 
alternatively,  according  to  the  statements  of  both  parties,  and  the  new  course. 
Founding  on  this  report,  the  Lord  Ordinary,  on  20th  March  1850,  pro- 
nounced an  interlocutor  with  the  following  findings, — '^  Imot  Finds  it  esta- 
blished that  encroachments  were  made  by  the  advocator  (appellant)  on  the 
old  course  or  channel  of  the  Earl's  bum,  both  by  building  dykes,  throwing 
up  embankments  of  earth,  and  planting  trees ;  2dOf  Finds  that  these  encroach- 
ments are  not  shewn  by  the  advocator  to  have  been  for  the  temporary  pro- 
tection of  his  property,  as  alleged ;  3tu>,  Finds  that  the  same  being  in  the 
channel  of  the  river  and  beyond  his  boundaries  were  illegal,  and,  therefore, 
that  the  prayer  of  the  original  petition  against  proceeding  further  with  these 
encroachments,  and  for  an  order  to  have  the;  same  removed,  was  well 
founded ;"  and  he  remitted  to  Mr  Buchanan  to  lay  down,  at  sight  of  the 
parties,  march  stones  conformable  to  the  dotted  red  lines  in  the  plan  prepared 
by  him  as  the  true  line  of  the  march.  Against  this  interlocutor  Wishart  re- 
claimed ;  and  the  Court  having  adhered,  reclaimed  again  against  the  new 
interlocutor  of  the  Lord  Ordinary,  making,  in  the  same  terms,  the  remit  anew 
to  Mr.  Buchanan.  The  Court  a  second  time  adhered,  and  against  these  inter- 
locutors the  first  of  the  present  appeals  was  brought. 

The  Lord  Advocate^  and  Anderson,  Q.C.,  for  appellant.  This  is  a  question, 
in  the  first  place,  of  jurisdiction.  The  action  was  incompetent  before  the 
Sheriff  originally,  being  truly  an  action  regarding  right  of  property.  The 
allegation  of  the  petition  is  of  encroachment,  and  the  encroachment  is  denied, 
thus  bringing  the  question  of  property  into  dispute.  But  the  proof  did  not 
establish  the  encroachment  found  by  the  Lord  Ordinary.  In  this  case  it  is  com- 
petent to  go  into  the  proof,  notwithstanding  the  provisions  of  6  Geo.  IV.  c.  120, 
sec.  40.  That  statute  enacts,  that  where  a  case  has  originated  in  the  Sheriff 
Court  and  a  proof  has  been  taken  there,  the  Court  of  Session  shall,  in  review- 
ing the  judgment  proceeding  on  such  proof,  pronounce  an  interlocutor  speci- 
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April  U.  1858.fyii>S  ^®  sereral  facts  which  they  find  to  be  established  bj  the  prooi^  and  tfe 
'"'^r^       several  points  of  law  which  they  mean  to  decide,  and  their  judgment  shall  be 

Wishart  v.  subject  to  appeal  to  the  House  of  Lords  only  on  those  points  of  law,  bat  shafl 
be  final  and  conclusiTe  as  to  the  findings  in  fiict.  But  here  tto  Lord  Ordi- 
nary was  not  content  with  the  proof  led  in  the  Sheriff  Court,  but,  wider  the 
provisions  of  the  59  Greo.  IH.  c.  35,  sec.  14,  he  took  supplementary  evidence 
on  the  subject,  Mr  Buchanan  being  in  effect  a  witness.  On  this  proof  it  is 
competent  to  claim  the  review  of  the  House  of  Lords,  the  reetricticm  in  the 
statute  6  Geo.  lY.  c.  120  applying  only  to  the  proof  in  the  Sheriff  Court 
The  evidence  of  Mr  Buchanan  contained  in  his  report  was  that  on  which  the 
Court  went,  and  it  is  utterly  inconsistent  to  establish  their  condnsions.  But 
the  statute  of  6  Greo.  IV.  has  not  itself  been  complied  with,  and  on  that 
ground  an  appeal  is  competent.  The  Lord  Ordinary's  interlocutor  does  not 
distinctly  specify  the  facts  which  he  finds  proved,  and  therefore  cannot  be 
maintained ;  Wemyea  v.  Wilsony  6  S.,  Bell,  App.  Gases,  594.  The  deeeraiture 
is  moreover  uUra  petitum^  the  petition  praying  only  to  have  certain  embank* 
ments  stopped  and  removed,  whilst  the  interlocutor  proceeds  to  decern  as  to 
the  laying  down  of  the  line  of  march  by  means  of  stones. 

SoHcitor^General  {Bethdl)^  and  Chrdorit  for  the  respondents.  The  true  ques- 
tion here  was  not  one  of  property,  but  was  in  the  action  as  raised  merely  pos- 
sessory. Neither  was  the  Lord  Ordinary's  interlocutor  nltra  petiiumf  fiv  tiie 
foundation  of  the  action  was  that  the  true  line  was  in  dispute,  and  the  action 
could  not  be  decided  without  settling  the  true  line.  But  the  review  of  this 
House  is  expressly  excluded  as  to  all  mattersef  fact  by  the  B  Greo.  IV.  c  120, 
and  it  is  impossible  to  bring  any  part  of  the  evidence  under  review,  meKHj 
because  of  the  remit  in  the  Court  of  Session  to  Mr  Buchanan.  That  vras  not 
to  take  evidence,  but  simply  to  give  his  opinion  as  a  man  of  skill,  in  order  to 
make  the  evidence  more  easily  understood  by  the  Court.  But  though  it  were 
to  be  held  as  evidence,  the  words  in  the  6  Geo.  IV.  c  120  are  sufiicientiy 
broad  to  comprehend  such  additional  proof  taken  in  the  Court  of  Sesmon. 
And  even  if  this  be  not  so,  and  this  House  should  hold  itself  obliged  to  go 
into  the  whole  proof  anew,  it  is  abundantly  sufficient  to  support  the  decision 
of  the  Court  below. 

Secomd  Appeal. 
The  facts  of  this  appeal  were,  to  a  certain  extent,  mixed  vp  with  those  of 
the  former,  though  the  points  of  law  which  they  involved  were  different.  The 
overflow  of  the  reservoir  in  1889  having,  amongst  other  damage,  carried 
away  the  dam  dyke  used  to  divert  part  of  the  stream  to  a  mill  belonging  to 
the  respondents,  the  reservoir  trustees  agreed  to  replace  it,  and  early  in  1840 
commenced  to  do  so.  It  was  alleged  that  the  plan  according  to  which  it  was 
to  be  made,  was  communicated  to  the  appellant  as  proprietor  of  the  opposite 
bank,  was  approved  by  him,  and  that  the  work  during  its  progress  was  re- 
peatedly visited  by  him.  All  this,  however,  he  denied.  In  August  1840  he 
presented  a  petition  to  the  Sheriff  against  Motherwell's  trustees,  complaining 
that  they  had  rebuilt  the  dam  dyke  improperly,  so  as  to  throw  the  water 
greatly  more  upon  his  lands  than  formerly,  and  praying  that  they  should  be 
ordained  to  take  it  down  and  construct  it  differently,  and  be  found  liable  in 
damages  for  the  injury  done  to  his  property.     Motherwell's  trustees,  in  their 
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answers,  denied  that  any  damage  had  been  done,  and  mainttuned  that  the  April  U.  l8o3i 
dam  dyke  had  been  constnicted  in  each  a  manner  as  to  be  more  beneficial  to      """^y"^ 
Wishaft  than  it  originally  had  been.    They  explained  that  it  had  been  built  ^^^ 
not  by  them,  bat  by  the  reservoir  company ;  and  they  soon  after  lodged  a 
petition  praying  to  hare  the  trustees  of  that  company  called  as  defenders,  as 
being  liable  in  relief  to  them,  should  any  damages  be  found  due  to  Wishart 
Wishart  opposed  this  application,  but  it  was  granted  by  the  Sheriff,  and  the 
reseryoir  trustees  were  accordingly  called  as  defenders.    The  two  actions 
were  then  conjoined,  a  record  was  made  up  by  all  the  parties,  and  the  Sheriff- 
Bubetitute,  on  18th  October  1844,  allowed  the  reservoir  company  a  proof  of 
their  averments  that  the  plan  of  the  dam  dyke  was  communicated  both  to 
Wishart  and  Motherwell's  trustees,  and  approved  by  them,  and  was  as  similar 
as  could  be  to  the  old  one,  and  granted  to  Wishart  and  Motherwell's  Trustees 
a  conjunct  probation.    A  proof  was  thereupon  led  by  all  the  parties,  on  con- 
sidering which  the  Sheriff  pronounced  an  interlocutor,  finding,  inter  aHa,  ^  that 
it  is  not  proved  that  the  plan  and  construction  of  the  new  dam  dyke  was  ap- 
proved by  the  pursuer  previous  to  its  being  built,"  but  that  '*  the  pursuer  was 
cognisant  of  the  dyke  being  in  the  course  of  rebuilding,  and  did  not  object  to 
its  pomtion  being  other  than  in  the  line  of  the  former  one ;"  *'  that  it  is  not 
proved  that  the  dyke  is  of  improper  construction,  or  encroaches  upon  the 
pursner's  lands ;  that  it  is  not  proved  that  the  water  above  the  dam  dyke  has 
been  raised  to  a  great  height,  which  previously  it  had  never  reached  except 
in  great  floods;"  and  **upon  the  whole,  that  the  allegations  of  the  pursuer 
have  not  been  established ;  therefore  dismisses  the  petition  of  Mr  Wishart, 
and  assoilzies  the  defenders  from  the  conclusions  thereof." 

Against  this  interlocutor  the  appellant,  for  the  first  time  in  the  course  of 
the  process,  advocated.  On  18th  June  1848,  the  Lord  Ordinary  (Robertson) 
adhered  simpiicUer,  On  a  reclaiming  note,  the  Court  remitted  to  him  to  frame 
his  interlocutor  in  terms  of  the  6  Geo.  IV.  c.  120,  sec.  40.  Having  done  so, 
by  finding  specifically  the  previous  findings  of  the  Sheriff,  Wishart  again  ad- 
vocated, and  pleaded,  for  the  first  time,  that  the  mode  in  which  the  reservoir 
trustees  had  been  called  was  incompetent,  being  by  petition,  instead  of  a  sum- 
mons in  an  action  of  relief.  The  Court  (1st  Division),  on  12th  June  1851, 
repelled  the  objection,  and  unanimously  adhered  to  the  Lord  Ordinai'y's  inter- 
locutor.   Against  that  interlocutor  the  present  appeal  was  brought. 

The  Lord  Advocate^  and  Anderson^  Q.C.,  for  the  appellant.  In  this  process 
there  exists  a  fatal  error  in  point  of  form,  as  well  as  of  essential  justice.  The 
reservoir  trustees  have  been  brought  into  the  action  by  a  petition  against 
them  by  Motherwell's  trustees,  the  proper  defenders,  praying  to  have  them 
found  liable  to  Motherwell's  trustees  in  relief.  But  a  petition  is  a  totally 
incompetent  mode  of  commencing  such  a  claim,  being  intended  only  for  cases 
in  which  the  delay  required  by  a  regular  summons  would  be  fatal ;  Bell's 
Prin.,  sec.  2234 ;  Anderson^  29ih  Jan.  1846,  8  D.  419,  Act  of  Sederunt,  10th 
July  1889,  sec.  137;  Jackson^  20th  June  1848,  10  D.  1356;  Logan^  I5th 
Jan.  1851,  13  D.  482.  In  Montgomery^  M.  14,975,  it  was  expressly  found,  that 
a  claim  of  relief  can  only  be  prosecuted  in  an  ordinary  action.  Further,  the 
course  adopted  of  conjoining  a  process  of  relief  by  a  defender  with  the  prin- 
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April  U.  Id5d.cipal  action  was  also  incompeteDt ;  Oray^  7th  Feb.  1837,  15  S.  494.    These 
''^'^^^       proceedings  in  the  SheriiF  Court  were  not  taken  at  the  time  to  review  in  the 

Wisjiart  V,  Court  of  Session,  because  they  did  not,  however  erroneous,  &11  under  the 
class  of  cases  in  which  advocation  is  competent,  resting  neither  on  the  incom- 
petency defined  in  the  50  Greo.  III.  c  112,  sec.  86,  nor  on  contingency,  nor 
on  any  objection  to  the  mode  of  proof.  Neither  could  the  pursuer  advocate 
under  the  6  Geo.  IV.  c.  120,  in  respect  that  the  original  petition  did  not  claim 
any  specific  sum  of  damages,  nor  from  the  nature  of  the  case  could  he  make  the 
declaration  required  by  the  relative  Act  of  Sederunt  of  11th  July  1828,  that 
the  claim  was  actually  of  the  true  value  of  L.40.  The  damage  was  prospec- 
tive, and  could  not  be  assessed.  But,  at  any  rate,  these  enactments  relative 
to  advocations  are  merely  permissive,  and  do  not  make  it  imperative  upon  a 
party  to  take  advantage  of  them,  under  the  sanction  of  losing  his  right  to 
plead  the  error  in  any  subsequent  advocation  of  the  whole  cause.  Such  an 
advocation  is  always  in  practice  held  to  bring  up  the  whole  of  the  interloca- 
tors  in  the  cause.  The  result  of  the  admission  of  the  reservoir  trustees  as 
parties  was,  that  when  the  order  for  proof  was  made,  the  l^ad  in  it  was  de* 
volved  on  them  instead  of  on  the  pursuer,  who  was  thus  prevented  from  esta- 
blishing his  own  allegations  on  which  the  action  was  brought 

Solicitor- Oeneral  {BetheU),  and  RoU^  Q.C.,  for  the  reservoir  trustees;  and 
Oordon,  for  the  Motherwell  trustees.  The  appellant  is  barred  from  insisting 
in  this  appeal,  in  consequence  of  his  acquiescence  in  the  proceedings  in  the 
Sheriff  Court.  He  might  have  objected  to  the  competency  of  the  course  there 
pursued,  but  he  did  not,  or  at  least  did  not  carry  his  objection  beyond  a  mere 
statement.  He  went  on  with  the  cause  as  if  he  were  perfectly  satisfied,  and 
the  Court  of  Session  most  properly  found,  that  after  doing  so  he  could  not  be 
permitted  to  open  up  the  whole  question,  and  have  the  action  recommenced 
from  the  beginning.  As  the  case  now  stands,  the  appellant  has  nothing  on 
which  to  come  before  this  House.  Had  it  been  decided  that  the  reservoir 
company  were  liable  in  damages,  they  might  have  had  something  to  say 
against  the  way  in  which  they  were  made  parties ;  but  they  were  assoilzied ; 
and  certainly  Wishart  cannot  pretend  that  he  has  suffered  injury  by  the  pre- 
vious course  of  procedure.  A  party  who  has  an  interest  in  the  result  of  an 
action  may  be  sisted  without  the  consent  of  the  pursuer ;  Marquis  of  DougUuy 
15th  Nov.  1811,  F.  C;  Butchart,  18th  June  1841,  3  D.  1040.  It  cannot 
be  contended  by  Wishart,  who  brought  his  action  by  petition,  as  a  matter  re- 
quiring extraordinary  despatch,  that  the  same  cause  did  not  authorise  the 
calling  of  the  reservoir  trustees  in  the  same  manner,  in  order  that  the  action 
might  proceed.  As  to  his  objection  that  the  lead  in  the  proof  was  given  to 
the  reservoir  trustees,  it  is  entirely  groundless ;  for  it  was  as  to  points  which 
were  the  foundation  of  his  own  claim,  and  he  was  allowed  a  conjunct  proba- 
tion. In  fact,  he  cross-examined  every  witness  produced  on  the  other  side, 
and  examined,  without  opposition,  as  many  witnesses  for  himself  as  he  tiiougfat 
proper.  It  lay  on  him  to  shew  that  injustice  had  been  done,  and  he  had 
shewn  none. 

The  Lord  CI^A^X'ELLOR.  My  Lords,  these  two  cases  of  Wishart  t\  Wylie 
come  before  your  Lordships  under  circumstances  which  are,  I  hardly  like  to 
sav,  discreditable,  but  certainly  very  unsatisfactory  as  regards  the  good  sense 
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of  the  parties  themselves  and,  I  am  afraid  I  must  add,  the  institntions  of  aAprill4.1853^ 
country  which  can  coexist  with  a  litigation  such  as  these  two  cases  disclose. 
These  parties  have  been  engaged  for  fourteen  years  in  a  most  angry  and  hos-  ^"," 
tOe  litigation  which,  I  think  it  was  stated,  has  involved  no  less  than  150  dif- 
ferent decrees  and  orders  of  one  kind  or  another,  and  all  upon  a  matter  which 
neither  party  could  state, — ^for  it  was  their  interest  at  one  time  to  have  done  so 
if  they  could, — ^amounted  to  the  value  of  £40.  The  circumstances  of  the  case 
arose  from  the  overflow  of  a  reservoir  on  a  stream  of  water  near  Stirling, 
called  the  EarVs  buni,  somewhere  in  the  centre  of  Scotland.  This  accident 
seems  to  have  caused  a  divergence  of  the  stream  to  a  slight  extent,  upon  the 
lands  of  the  respondents.  There  was  some  dispute  how  far  the  variation  had 
taken  place ;  it  was  not  beyond  a  few  yards,  or  a  few  feet,  but  there  does  seem 
to  have  been  a  variation  to  some  extent.  That  being  so,  Mr  Wishart  took  on 
himself  to  put  up  a  bank  or  dyke  on  his  side  the  stream,  as  he  contended, 
where  he  lawfully  might  put  it  up ;  Motherwell's  trustees  on  the  other  hand  con- 
tending that  the  dyke  was  not  put  up  upon  his  lands,  but  upon  what  was  their 
land.  Now  the  law  on  this  subject,  I  take  it,  admits  of  no  doubt.  If  a  stream, 
separates  properties  A.  and  B.,  prima  facie,  the  owner  of  the  land  A.  on  the  one 
side,  and  the  owner  of  the  land  B.  on  the  other,  are  each  entitled  to  the  soil  of 
the  stream  usque  ad  medium  aquce,  that  is  prima  facie  so.  It  may  be  rebut- 
ted, but  generally  speaking,  an  imaginary  line  running  down  the  middle  of  the 
stream  is  the  boundary,  just  as  if  a  road  separates  two  properties,  the  owner- 
ship of  the  road  belongs  half-way  to  the  one,  and  half-way  to  the  other.  If 
not  rebutted  by  circumstances  that  is  the  legal  presumption.  Now  the 
stream  having  altered  its  course,  so  as  to  be  more  on  the  lands  of  Motherweirs 
trustees,  that  did  not  alter  the  ownership  of  Hie  soil,  and  if  Mr  Wishart  built 
or  did  anything  upon  its  new  course,  prima  facie  it  must  be  taken  that  he 
was  doing  something  illegal,  being  upon  the  land  of  Motherwell's  trustees. 
And  even  if  this  were  not  so,  and  if  what  he  built  was  on  his  own  land  on  his 
own  side  of  the  stream,  yet  if  it  improperly  threw  the  water  upon  the  opposite 
lands,  no  doubt  it  afforded  a  good  ground  of  complaint.  But  the  former  alle- 
gation was  that  made  by  Motherwell's  trustees,  and  upon  that  they  brought' 
this  action. 

The  Lord  Chancellor  then  proceeded  to  detail  the  steps  of  the  litigation,  of 
which  a  sufficient  outline  has  already  been  given.  Referring  then  to  the 
final  interlocutor  by  the  Sheriff,  he  proceeded : — Now,  my  Lords,  I  confess 
that  I  have  a  very  strong  suspicion  there,  that  the  law  was  not  rightly  under- 
stood by  the  Sheriff.  He  seems  to  have  supposed  that  because  the  bum  was 
the  boundary,  therefore  neither  party  could  put  a  dyke  or  stone  in  it,  because 
it  was  not  the  exclusive  property  of  either,  but  was  what  he  calls  common  pro- 
perty. That  I  apprehend  to  be  a  mistake  of  the  law.  The  properties  in  such 
a  case  are  divided  by  the  imaginary  line  down  the  middle  of  the  stream,  but 
to  say  that  the  whole  of  the  river  is  a  sort  of  common  property  which  belongs 
io  no  one,  is  not  a  correct  statement  of  the  law.  After  detailing  the  subse- 
quent procedure  in  the  Court  of  Session,  the  remit  made  to  Mr  Buchanan,  and 
his  report,  the  Lord  Chancellor  went  on : — Coming  then  before  the  Lord 
Ordinary,  what  was  it  the  duty  of  the  Lord  Ordinary  to  do  ?  That  depends, 
my  Lords,  upon  the  statute  to  which  we  were  referred,  6  Geo.  IV.,  c.  120,  § 
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April  14.1858.40.     It  was  his  duty  to  find  the  facts  as  thej  were  to  be  collected  from  the 
'""^''^'^      evideuce  before  the  SheriflF.     But  the  attention  of  your  Lordships  was  pointed 
Wylie!'*  "*      ^  *^^®'  *^**  under  the  59  Geo.  III.,  it  is  competent  to  the  Lord  Ordinary,  if 
he  thinks  any  matter  has  not  been  sufficiently  inquired  into  before  the 
Sheriff,  to  take  supplementary  evidence  on  that  subject,  and  it  was  contended 
that  this  had  been  done  by  the  Lord  Ordinary  by  his  reference  to  Mr 
Buchanan.    Now,  I  do  not  think  that  is  a  correct  representation  of  what 
took  place.     There  was  no  evidence  taken  by  Mr  Buchanan  at  all.     It  was 
more  convenient  to  have  the  subject-matter  of  dispute  in  the  shape  of  a  map, 
and  the  Lord  Ordinary  referred  it  to  an  engineer  to  make  a  map  accordingly, 
but  in  truth  there  was  no  evidence.    All  that  Mr  Buchanan  reported  was 
the  common  case  of  both  parties ;  he  reported  what  the  actual  state  of  the 
stream  was,  and  what  each  party  said  was  the  old  stream.    It  may  therefore 
be  perfectly  true,  that  if  the  Court  takes,  under  the  59  Geo.  III.,  additional 
evidence,  the  6  Qeo,  IV.  will  not  preclude  the  appeal  to  this  House  upon  the 
facts  so  found.    But  it  is  not  necessary  to  consider  that  question,  because  here 
I  am  clearly  of  opinion  that  therrwas-ua  additional  evidence  taken.     Then 
we  come  to  the  question, — Did  the  Lord  Ordinary  find  the  facts  in  the  manner 
indicated  by  the  Act  of  Parliament  ?  I  am  of  opinion  that  I  am  entitled  to 
advise  your  Lordships  to  say  that  he  did.     The  interlocutor  is  not  quite  so 
formally  penned  as  it  perhaps  ought  to  have  been,  but  I  think  that  we  may 
safely  say  that  it  did  comply  with  the  requisitions  of  the  Act  of  Parliament. 
Whether  the  Lord  Ordinary  took  the  same  erroneous  view  of  the  law  as  to 
the  property  of  the  bed  of  the  river  which  I  think  it  is  obvious  the  Sheriff  had 
taken,  is  a  matter  that  I  do  not  feel  myself  called  to  speculate  upon.     It  tak^ 
the  language  of  the  interlocutor  in  its  plain  literal  meaning,  and  it  means 
that  the  embankments  and  the  planting  had  been  made  in  the  bed  of  the  river 
beyond  that  portion  of  the  river  which  constituted  the  boundary,  and  that  they 
therefore  were  legal  encroachments.     I  give  no  opinion  upon  the  evidence  on 
which  that  fact  was  found.     The  Lord  Ordinary^s  interlocutor  is  most  wisely 
appointed  by  the  Act  of  Parliament  to  be  received  by  this  House  as  a  special 
verdict,  conclusive  as  to  the  facts.    What  then  upon  that  finding  was  the 
course  to  be  pursued  ?   Why,  it  must  follow  of  course  that  there  must  be  a 
decree  ordering  the  removal  of  what  had  been  improperly  put  upon  the  land. 
But  before  you  can  remove  them,  you  must  ascertain  the  exact  boundary,  be- 
cause you  cannot  remove  them  blindfold.     It  was  therefore  a  reasonable  course 
to  direct  some  steps  to  be  taken  to  draw  the  line  as  it  were.     That  was  done 
by  finding  on  the  plan  what  the  line  was,  and  by  appointing  Mr  Buchanan  to 
lay  it  down  on  the  ground  itself.     I  think  that  was  a  most  reasonable  order. 
On  the  whole,  I  shall  therefore  move  that  the  Lord  Ordinary's  interlocutor  be 
affirmed.    But  I  must  own  that  it  is  so  worded  as  not  unnaturally  to  have  in- 
duced the  party  to  appeal.     There  is  some  obscurity  as  to  what  was  meant 
by  the  Lord  Ordinary  with  respect  to  the  line  which  was  to  be  adopted,  and 
some  doubt  whether  he  had  or  had  not  strictly  followed  out  the  exigencies  of 
the  Act  6  Geo.  IV.    I  shall  therefore  propose  that  no  costs  be  given. 

Second  Appeal. 
The  Lord  Chancellor  then  went  over  the  various  steps  of  tlie  litigation 
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in  this  case,  which  have  been  already  detailed,  and  with  reference  to  the  call- April  H.  18^. 

ing  of  the  reservoir  trustees  as  defendants  and  conjoining  the  two  processes,      "-^y^-^ 

said:  Now  my  Lords,  in  my  opinion,  if  it  were  necessary  to  decide  snch  a^^*^*'*''* 

point,  that  was  a  perfectly  correct  course.     I  rather  think  the  cause  could  not    ^  ' 

have  properly  gone  on  without  having  both  parties,  certainly  without  having 

the  reservoir  trustees,  before  the  Court.     I  am  inclined  to  think  that  the 

Sheriff  took  a  perfectly  correct  view,   but  in   my  opinion,   that  is  not  a 

necessary  question  to  decide,  for  if  he  did  not,  I  am  quite  satisfied  that  under 

the  Act  of  Parliament  50  Geo.  IIL,  c.  112,  if  Mr  Wishart  was  dissatisfied, 

if  he  meant  to  say,  you  have  no  right  to  burden  me  with  this  new  defence,  he 

had  a  right  of  appeal.     The  provision  of  that  Act  is  to  the  effect  that  any 

party  complaining  of  any  interlocutory  proceeding  shall  only  appeal  amongst 

other  cases  where  there  is  an  '^  incompetency."     Now  it  is  quite  clear,  within 

the  meaning  of  that  section,  that  it  would  be  an  incompetent  proceeding  to 

compel  a  party  to  be  in  litigation  with  persons  with  whom  he  did  not  choose 

to  be  in  litigation,  and  with  whom  he  was  not  properly  bound  to  enter  into 

litigation ;  and  if  that  were  so,  it  is  therefore  clear  that  he  would  have  a  right 

of  advocation  under  this  section.     But  Mr  Wishart  did  not  avail  himself  of 

this  right  of  appeal,  but  went  on  in  the  case,  and,  therefore,  even  if  there 

were  error  in  tiiis  proceeding,  which  1  do  not  think  there  was,  the  right  of 

appealing  against  it  was  lost  by  Mr  Wishart.     The  same  day  on  which  the 

record  was  closed^  the  parties  were  allowed  to  go  to  proof.     I  think  it  is  not 

at  all  improbable  that  the  Sheriff  was  wrong  in  the  mode  in  which  he  directed 

the  proofi  because  he  laid  the  burden  of  proof  upon  the  reservoir  trustees, 

whereas  Mr  Wishart  was  the  party  on  whom  it  ought  to  have  been  thrown. 

But  as  the  Sheriff  said,  Mr  Wishart  at  any  rate  had  no  reason  to  complain  of 

this — ^for  it  laid  on  the  reservoir  trustees  the  burden  of  proving  a  negative — 

and  he  was  fully  permitted  at  the  same  time  to  prove  his  own  averments.    He 

did  make  the  attempt  to  prove  them,  and  upon  the  conclusion  of  the  whole 

proof  the  Sheriff  foxmd  that  he  had  fedled  to  make  out  his  case.     Mr  Wishart 

took  this  by  advocation  to  the  Court  of  Session,  and  the  Lord  Ordinary  affinn- 

ed  the  Sheriff's  judgment.     But  as  he  failed  to  do  so  by  the  separate  findings 

required  by  the  6  Geo.  IV.,  c.  120,  the  Court  most  properly  remitted  the  case 

back  to  him  that  he  might  frame  his  interlocutor  in  the  shape  required  by 

that  statute.     He  did  so,  and  the  Court  then  affirmed  it.     Now  that  statute 

enacts  that  where  that  is  done  this  House  has  nothing  to  do  with  the  facts, 

but  has  only  to  see  whether  the  law  was  properly  applied  to  them.     In  this 

case,  the  facts  being  found  that  Mr  Wishart's  allegatiqns  were  not  true,  tbe 

necessary  result  is  that  he  could  not  have  the  redress  he  sought.     Therefore 

I  am  of  opinion  that  the  interlocutor  appealed  from  was  perfectly  right,  and 

there  being  no  obscurity  about  it  as  there  was  in  the  last  case,  I  propose  to 

your  Lords,  ips  that  it  be  affirmed  with  costs. 

Richardsan, Loch,  Sr Macktwin,V^estmmster,}  ^  r    ^v.    a       «     * 

Hunter,  eL,  jf  Cowan,  W.S.,  Edinburgh,   |  ^6^"*^  ^^'  '^^  ^^^^^'' 
Deans  Sf  Rogers,  Westminster,  ">  Agents  for  Motherwell's  Trustees, 

Murray  ^  Rhiad,  W.S.,  Edinburgh,  )      Respondents. 
Robertson,  ^  Simson,  Westminster,     ")  Agents  for  the  ReseiTOu*  Trustees, 
David  Crawford^  S.S.C.,  Edinburgh,  )     Respondents.  (J.  B.  K.) 
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Right  of  Way. — Opinion^  that  there  can  be  no  public  right  of  waj  except  from  one  pub- 
lic place  and  leading  to  another  public  place  ;  but  Held,  that  it  is  not  necessary  that  the 
point  at  which  the  way  claimed  terminates  should  be  itself  a  public  place,  but  that  it  is 
sufficient  if  there  be  from  it  an  access  to  a  public  place. 

Servitude — Process — Issue. — An  issue  cannot  be  taken  for  determining  the  existence  of 
A  servitude  of  way  unless  the  pleadings  hare  specifically  set  forth  the  claim  to  such  aerri- 
tude,  and  not  merely  averred  the  common  use  of  the  way  by  the  parties  claiming  it. 

Statute. — A  private  statute  will  UQt  be  construed  so  as  to  cut  off  by  implication  rights 
belonging  to  the  public,  unless  such  construction  be  inevitable. 

May  6. 1858.       Campbell  is  proprietor  of  the  lands  of  Blytheswood,  situated  at  the  con- 
w-y,^      fluence  of  the  Clyde  and  Cart,  and  bounded  on  two  sides  by  these  rivers. 
Campl)ell  v.     Paisley  is  situated  on  the  Cart,  and  the  magistrates  are  trustees  under  Yarious 
^°8"  private  Acts  of  Parliament  for  improving  navigation  of  that  river.    In  virtue 

of  these  Acts  a  canal  was  cut  for  some  distance  alongside  the  river  on  the 
Blytheswood  or  east  side,  passing  in  part  through  the  lands  of  Blytheswood. 
On  the  east  side  of  this,  and  of  the  river,  where  the  canal  joined  it,  a  towing 
path  was  made.    Under  the  last  Cart  Navigation  Act,  (passed  17th  June 
1835),  it  was  provided,  ^*  that  the  said  trustees  and  their  successors  shall  be 
bound  and  obliged  at  their  own  proper  charges  and  expenses  to  fence  and 
enclose,  in  manner  aftermentioned,  the  said  towing  path  on  its  east  side  along 
its  whole  extent,  from  the  termination  of  the  present  towing  path  to  the  river 
Clyde,  viz.,  with  a  ruble  wall  and  droved  stone  coping  of  the  height  of  two 
feet  four  inches  above  the  level  of  the  towing  path,  and  a  malleable  iron  rail- 
ing thereon  five  feet  in  height,  and  to  maintain  and  uphold  the  said  stone 
wall,  coping,  and  railing  in  good  and  sufficient  order  and  repair  in  all  time 
coming.'^     At  the  junction  of  the  Clyde  and  Cart,  and  termination  of  this 
towing  path,  the  Act  authorised  the  Cart  river  trustees  to  erect  a  wharf  or 
jetty  for  the  landing  and  embarkation  of  passengers,  with  the  luggage  bona 
fide  belonging  to  them,  but  not  for  goods  of  any  description.     To  the  use  of 
this  wharf  the  proprietor  of  Blythswood  was  to  have  right  for  himself  and  his 
family  and  visitors  without  payment  of  any  dues. 

The  town  of  Renfrew  and  the  town  lands  belonging  to  it  are  situated  on 
the  Clyde  about  a  mile  above  the  confluence  of  the  Cart  and  Clyde,  and  ad- 
join the  lands  of  Blythswood.  The  right  of  salmon  fishing  in  the  Clyde  ex 
cidverso  of  these  lands  belongs  to  the  town  of  Renfrew,  and  it  enjoys  an  undis- 
puted right  to  a  path- way  for  the  tacksmen  in  these  fisliings  from  the  town  to 
the  point  where  they  are  in  the  habit  of  drawing  their  nets,  not  far  from  the 
confluence  of  the  Cart.  But  this  right  Campbell  alleged  was  limited  to  the 
tacksmen  and  their  servants.  Other  paths  through  his  park  to  nearly  the 
same  point  being  claimed  and  used  by  various  of  the  inhabitants  of  Renfrew, 
he  raised  an  action  of  declarator  against  certain  of  them,  of  whom  Lang  was 
one,  and  the  town  council  of  Renfrew  as  representing  the  community,  con- 
cluding to  have  it  found  and  declared  that  he,  as  proprietor  of  the  lands,  was 
entitled  to  their  sole  and  exclusive  possession,  and  to  prevent  all  parties  from 
coming  upon  them  saving  the  tacksmen  in  the  salmon  fishings,  and  saving 
any  right  in  the  public  to  the  use  of  the  banks  of  the  rivers  for  the  pnrpof?es 
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of  navigation.     In  this  action  defences  were  lodged,  averring  the  immemorial  i^i^y  g,  1^53. 
existence  and  possession  by  the  inhabitants  of  Renfrew  of  a  right  of  way  along      ^^i^v^' 
two  different  paths,  one  of  them,  that  used  by  the  fishers,  and  another  lead-  Campbell  o. 
ing  from  Renfrew  to  the  confluence  of  the  Cart.    Articles  5  and  6  of  their  ^"S- 
condescendence  set  out  their  claims  as  follows  : — ^'  The  two  roads  referred  to 
have  each  and  both  been  for  time  immemorial  or  for  forty  years  prior  to  the 
institution  of  this  action,  resorted  to,  possessed,  and  enjoyed  by  the  public, 
and  especially  by  the  inhabitants  and  burgesses  of  Renfrew,  as  ways  or  means 
of  communication  for  foot  passengers  betwixt  the  borough  or  town  of  Renfrew 
and  the  grounds  or  territory  thereof  and  the  rivers  Cart  and  Clyde  and  inter- 
mediate places,  as  well  as  Inchuman,  Paisley,  and  other  places,  to  which  there 
is  access  by  the  Cart,  and  the  paths  and  ways  on  the  banks  thereof     ^^  The 
said   two  roads  have,  during  the  period  foresaid,  been  constantly  and   at 
pleasure  used  and  enjoyed  as  ways  or  means  of  communication,  as  mentioned 
in  the  immediately  preceding  article,  and  as  places  of  resort  for  walking  or 
recreation  by  the  inhabitants  of  the  burgh  of  Renfrew  and  others,  and  as  such, 
are  of  great  value  and  importance  to  them,  the  more  especially  as  in  reliance 
on  their  rights  over  them  they  have  allowed  rights  of  a  similar  kind  over 
numerous  roads  through  other  lands  and  grounds  adjacent  to  the  burgh,  to  be 
lost." 

Issues  were  thereupon  sanctioned  by  the  Court  for  trying  the  question  as  to 
these  roads  alternatively,  as  a  public  right  of  way,  and  as  a  servitude  enjoyed  by 
the  inhabitants  of  Renfrew.  See  infra,  p.  80.  Against  the  interlocutor  appoint- 
ing these  the  present  appeal  was  brought,  with  leave  of  the  Court  of  Session. 

Sir  Fitzroy  Kelly ^  and  Patton^  for  the  appellants.  Mr  Campbell  is  un- 
doubtedly the  sole  proprietor  of  the  lands  of  Blythswood,  and  as  such,  he  has 
a  right  of  way  over  them  by  a  title  which  the  respondents  cannot  have. 
Their  title  could  only  be  supported  by  the  evidence  of  persons  who  had  occa- 
sionally travelled  or  idled  along  the  banks  of  the  river,  a  very  inferior  species 
of  evidence  to  that  which  the  appellant  has  in  support  of  his  claim  of  exclu- 
sive right  The  roads  or  paths  claimed  lead  only  to  the  bank  of  the  river ; 
when  there,  persons  who  had  travelled  along  them  can  get  no  farther  save  by 
passing  over  or  upon  the  river.  To  do  so  they  must  make  use  of  the  wharfs 
and  other  erections  made  by  the  river  trustees,  and  this  would  be  in  effect 
sanctioning  the  exclusion  of  the  river  trustees  as  well  as  Mr  Campbell  from 
property  that  belonged  solely  to  them.  But  although  this  was  a  matter  which 
would  properly  go  to  a  Jury  to  determine  if  it  stood  merely  on  a  custom 
alleged,  yet  here  there  comes  in  an  Act  of  Parliament  which  is  incompatiblo 
with  any  such  custom,  and  shews  that  it  cannot  now  exist.  The  Cart  Navi- 
gation Act  is  a  private  local  Act,  but  it  is  a  public  Act  as  regards  the  inhabi- 
tants of  the  neighbourhood  affected  by  it  By  that  Act  a  fence  was  to  be 
raised  all  along  the  line  of  the  Cart  down  to  the  Clyde.  That  fence  crossed 
the  way  which  was  claimed  by  the  respondents,  and  blocked  it  up  absolutely. 
If  therefore  there  ever  was  a  public  way  here  that  Act  destroyed  it,  and  was 
now  conclusive  evidence  that  it  did  not  exist.  Then,  if  the  path  went  merely 
t)  a  point  which  was  not  a  public  place,  it  could  not  be  called  a  public  path, 
the  essence  of  which  was  that  it  should  go  from  one  public  place  to  another 

VOL.  II.  / 
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Mav  6  1853   P^^I^^  place.    But  apart  from  this  the  ree^ndents  cotdd  not  bare  the  issnes 

1^' _^  '  they  claimed  for  the  pnrpose  of  establishing  that  they  had  any  private  or  ser- 

Cumpbell  i;.    vitnde  right,  because  there  are  not  averments  in  ilieir  condesoendenoe  soffi- 

Lang.  ciently  explicit  on  that  head  to  support  them.     The  pleadings  do  not  set  out 

that  claim  distinctly,  and  in  the  language  of  the  English  law  there  is  there-< 

fore  no  issue ;  Irvine  v.  Kirhpatrick^  7  Bell's  Ap.  Cas.  186. 

The  Dean  of  Faculty,  and  BoU,  Q.  C,  for  the  respondents.    (The  point 
being  undetermined,  whether  the  Dean  of  Faculty  or  an  English  Queen's 
Counsel  is  entitled  to  lead,  the  course  which  had  been  previously  adopted  was 
followed  in  this  case  by  Mr  Bolt  allowing  the  Dean  to  lead,  under  protest)   In 
l^is  case  nothing  can  be  gone  into  save  the  question,  whether  the  issues  before  the 
House  are  incorrect  or  are  excluded  ?    Whilst  the  evidence  is  yet  unknown, 
it  would  be  monstrous  to  hold  that  a  private  Act  of  Parliament,  passed  for  a 
totally  different  object,  and  never  mentioning  the  question  of  a  right  of  way, 
should,  by  a  side  wind,  be  made  to  have  the  effect  of  taking  away  a  ri^t. 
It  would  be  shewn,  when  evidence  came  to  be  taken,  that  it  had  not  actually 
had  that  effect,  and  the  barest  possibility  that  it  might  not  was  su£5cient  to 
support  the  claim  for  going  into  the  evidence  upon  the  fact.    As  to  the  ques- 
tion what  kind  of  a  way  it  is  that  is  claimed,  it  might  be  either  a  public  or  a 
private  way,  and  the  two  sets  of  issues  are  indispensible  to  try  the  question 
fully.    The  averments  by  the  re^ndents  are  amply  sufficient  to  support 
their  claim  to  a  private  way  if  they  shoidd  fail  to  make  out  a  right  patent  to 
the  public.    As  to  the  objection  that  there  can  be  no  right  of  way  except  to 
a  public  place,  there  are  many  cases  of  ways  not  leading  to  public  places  in 
Scotland,  and  that  a  good  right  to  them  might  nevertheless  be  established, 
had  been  found  in  the  recent  case  of  CuihberUon  v.  Young.    [Patton,    That 
case  is  at  present  under  appeal,  and  is  therefore  no  authority  here.]    At  any 
rate,  it  could  not  be  said  that  a  road  leading  to  the  banks  of  a  navigable  river 
did  not  lead  to  a  public  place,  for  it  led  to  a  place  from  which  access  could  be 
had  to  a  public  place.    It  was  sufficient  if  there  was  a  way  of  issue  from  the 
point  to  which  it  led,  and  mattered  nothing  whether  that  issue  were  by  land 
or  water. 

Loan  Chancellor.  My  Lords,  the  question  which  is  to  be  tried  in  this 
case  comes  before  us  in  the  shape  of  issues  from  the  Court  of  Session,  and  is 
substantially  to  try  the  right  of  a  highway  set  out  in  these  issues.  Mr  Gamp- 
bell,  the  proprietor  of  Bly thswood,  claims  the  right  to  exclude  all  parties  from 
passing  over  his  lands ;  the  defenders  claim,  as  representing  the  inhabitants 
of  Benfrew  and  the  public,  the  right  of  passing  in  two  directions  over  the  pur- 
suer's grounds.  The  Court  of  Session  has  allowed  issues  as  to  these  disputed 
pomts,  in  the  first  place,  as  to  whether  the  roads  claimed  are  public  roads? 
and,  in  the  second,  as  to  whether  they  are  roads  which  the  defenders  have 
right  to  use  ?  And  the  pursuer,  in  the  first  place,  maintains  that  the  issues 
now  before  us  should  not  be  allowed,  because  he  ought  not  to  be  compelled  to 
go  into  any  proof  as  to  a  right  which,  he  says,  has  been  taken  away  by  an 
Act  of  Parliament.  I  agree  with  him  that  that  is  a  point  which  he  is  entitled 
to  have  decided  before  he  is  compelled  to  go  into  a  trial.  But  to  determine 
whether  this  Act  has  had  the  effect  he  contends  for,  it  is  necessary  that  I 
should  assume  that  the  defenders  had,  prior  to  its  passing,  the  fullest  right  of 
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way  along  the  path  which  they  claim.    And  it  would  be  matter  of  deep  regret  May  6. 1858. 
if,  nnder  the  circmnBtanceB,  this  House  were  to  be  compelled  to  construe  a  private 
Act  with  such  strictness  as  to  take  away  such  a  right   The  Act  was  to  improve  i^g^ 
the  navigation  of  the  Cart,  and  to  authorise  the  formation  of  a  towing  path  along 
its  bank.     That  being  so,  it  was  of  course  necessary  that  the  adjacent  lands 
of  the  pursuer  should  be  protected  from  injury  and  from  intrusion  from  the 
towing  path.     To  secure  these  ends  many  provisions  were  made  in  the  Act 
But  it  cannot  be  imagined  that  these  provisions  were  intended  for  the  farther 
object  of  annihilating  the  right  of  the  public  to  pass  where  they  had  from 
time  immemorial  been  in  the  habit  of  passing.     That  construction  would  be 
an  extremely  forced  one,  and  one  which  every  court  of  justice  must  be  anxious 
to  avoid.     But  it  requires  no  astuteness  here  to  avoid  it.     I  have  only  to  take 
the  plain  meaning  and  plain  object  of  the  Act,  and  neither  lead  me  to  any  result 
of  the  nature  contended  for.     It  is  clear  that  when  the  legislature  said  a  fence' 
was  to  be  made,  it  meant  such  a  fence  as  could  be  made  consistently  with 
existing  rights.    This  view  is  confirmed  by  the  necessity  for  qualifying  the 
description  of  the  fence  with  the  condition  that  Mr  Campbell  and  his  fiunily 
should  be  able  to  pass  through  it     For  the  Act  gives  him  a  right  to  use  the 
wharf  or  landing  place  that  was  to  be  erected.     He  could  not  do  so  without 
passing  from  his  own  grounds  to  the  river  side.    And  qualifying  the  enact- 
ment with  reference  to  that  right  given  to  him,  we  must  qualify  it  further,  and 
the  inference  becomes  irresistible,  that  the  legislature  never  meant  any  fence 
to  be  made  to  interfere  with  rights  of  way  to  which  that  fence  would  have 
been  injurious.     But  then  the  pursuer  sa3rs  that  though  he  should  fail  on  that 
pointy  yet  that  the  issue  is  wrongly  directed,  because  it  is,  as  he  says,  to  try 
the  existence  of  a  right  of  public  way  which  does  not  lead  to  any  public  place, 
but  only  to  the  confluence  of  two  navigable  rivers.     Now,  my  Lords,  on  that 
subject  I  do  not  believe  that  there  is  any  difference  between  the  law  of  Eng- 
land and  the  law  of  Scotland.    I  believe  the  pursuer  is  quite  right  in  main- 
taining that  there  cannot  be  a  public  right  of  way  except  the  way  be  from 
one  public  spot  to  another  public  spot.    There  cannot  be  in  England,  and  I 
do  not  believe  that  there  can  be  in  Scotland.     But  it  is  not  necessary  to  de- 
cide that  point,  and  I  only  advert  to  it  to  prevent  this  House  from  being 
understood  to  acquiesce  in  the  doctrine  of  the  legality  of  a  public  right  of  way 
going  no  where,  but  running  back  to  the  same  spot.    Without  much  further 
argument,  the  House  could  not  sanction  that  view  of  the  case  as  the  Dean  of 
Faculty  has  suggested  it.    But,  on  the  other  hand,  I  do  not  think  it  is  at  all 
necessary  that  the  place  at  which  the  road  claimed  stops  should  be  itself  a 
public  place.     I  think  it  is  quite  enough  if  it  be  a  place  from  which  public 
access  can  be  had  to  a  public  place.     And,  therefore,  the  question  does  not 
arise,  as  the  appellant  wishes  to  make  out  that  it  does,  whether  the  confluence 
of  two  rivers  be  itself  a  public  place  ?    But  it  will  be  sufficient  if  the  respon- 
dents can  establish  that  they  have  a  good  right  of  way  from  a  valid  terminus  a 
quo  going  to  a  point  from  which  they  have  a  right  to  go  on  further,  to  a  valid 
terminus  ad  quern.    And  I  think  the  two  first  issues,  though  I  wish  they  had 
been  framed  with  a  little  more  accuracy,  do  raise  that  question  sufficienUy 
well  to  enable  it  to  be  satisfactorily  tried,  and,  therefore,  I  am  prepared  to 

advise  your  Lordships  to  approve  of  them.    As  to  the  last  two  issues,  I  con- 

2/2 
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May  C.  1853.  fes8  I  concur  in  the  view  of  the  appellant  here.     I  do  not  think  that  any  case 
is  raised  in  the  condescendence  to  entitle  the  defenders  to  such  issues.     What 

Lang!  ^  '*  attempted  to  be  raised  by  them  is  this,  that  supposing  it  is  not  made  out 
that  there  is  a  general  right  on  the  part  of  all  the  public  to  use  these  roads, 
yet  there  has  existed  a  special  private  right  on  the  part  of  the  inhabitants;  of 
Renfrew  to  use  them  for  their  own  private  benefit.  The  5th  and  6th  articles 
of  the  condescendence  are  chiefly  relied  on  in  support  of  this  claim.  But  the 
true  construction  of  these  articles  does  not  bear  it  out,  for  they  mean  only 
that  these  roads  have  been  used  by  the  public,  and  especially  by  the  inhabi- 
tants of  Renfrew,  that  is,  more  frequently  by  the  inhabitants  of  Renfrew. 
Of  course  that  would  be  so,  as  the  roads  lie  nearer  to  their  residence  than 
to  any  others',  but  the  pursuer  could  not  possibly  have  inferred  from 
these  statements  that  a  private  right  of  road  was  meant  to  be  claimed. 
Therefore  these  issues  must  be  stnick  out ;  and  I  shall  do  so  by  moving  that 
the  first  interlocutor,  that  allowing  issues,  be  affirmed  ;  that  the  second  inter- 
locutor, that  approving  of  the  issues  in  question,  be  varied ;  that  of  the  issues 
directed,  the  first  two  be  allowed  and  the  last  two  disallowed,  and  that  with 
that  direction  the  cause  be  remitted  to  the  Court  of  Session.  With  regard  to 
costs,  though  there  has  been  this  little  variation,  yet,  as  the  respondents  have 
gained  what  was  substantially  the  question  here,  I  am  of  opinion  that  the 
appellant  must  pay  the  costs,  with  the  exception  of  such  as  are  occasioned  by 
the  variation  as  to  the  two  last  issues. 
Issues  allowed  by  the  House  of  Lords  : — 

1.  "  Whether,  for  forty  years,  or  for  time  immemorial  prior  to  the  institution 
of  this  action,  there  has  existed  a  public  path  or  foot-road,  sometimes  called 
the  *  Laigh  Road,'  or  *  Meadowside  Road,'  or  *  Waterside  Road,'  leading  from 
the  burgh  of  Renfrew,  or  the  grounds  or  territory  thereof,  entering  the  lands 
of  the  defender  at  a  point  at  or  near  the  recently  constnicted  ship-building 
yard  of  James  Henderson  &  Son,  passing  through  the  defender's  lands  along 
the  south  bank  of  the  river  Clyde,  and  proceeding  onwards  to  the  rivers  Cart 
and  Clyde,  at  a  point  at  or  near  the  confluence  of  the  said  rivers  ? 

2.  "  Whether,  for  forty  years,  or  for  time  immemorial  prior  to  the  institution 
of  this  action,  there  has  existed  a  public  path  or  foot-road,  sometimes  called 
the  *  Heigh  Road,'  or  *  High  Road,'  or  *  Fisher's  Road,'  or  *  Grannie  Mitchell's 
Road,'  from  the  said  burgh,  or  the  grounds  or  territory  thereof,  passing  by  a 
place  now  occupied  by  a  school-house,  called  the  *  Blythswood  Testimonial,' 
onwards  to  the  site  of  the  house  presently  occupied  by  the  defender's  game- 
keeper, and  thence  through  the  defender's  lands  on  the  south  bank  of  the 
Clyde,  but  at  a  greater  distance  therefrom  than  the  said  Laigh  Road,  till  it 
reached  the  banks  of  the  rivers  Cart  and  Clyde,  at  a  point  or  near  the  con- 
fluence of  the  said  rivers  ?" 

Interlocutor  allowing  issues  affirmed  with  costs,  and  case  remitted  back  to 
the  Court  of  Session,  with  instructions  to  allow  first  and  second  issues,  and 
proceed  farther  in  the  cause. 

ConneU  j*  Hope^  Westminster,  }  .  _      .       ,,     , 

Walker  Sr  Melville,  W.S.,  Edinburgh,  \  ^^^  ^^'^  Appellant. 

Grahanu^We^si^a^^^^  Agents  for  RcspondenL..     (J.  B.  K.) 

John  Martm,  W.S.,  Edmbm'gh,  )      ^ 
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INGLIS  V,  INGLIS.  No.  13. 

EntcdL — ^Terms  of  a  laier  deed  which  was  held  to  supersede  a  deed  of  tailzie  dulj  re- 
corded, hut  never  feudalized,  to  the  effect  of  making  the  investiture  flow  from  the  later 
deed. 

The  facts  of  this  case  will  be  found  set  forth,  ante^  vol.  i.  p.  30.     The  argu-  May  10.  1863. 

merits  and  cases  cited  were  the  same  as  those  relied  on  in  the  Court  below.  '"-^v' 

Inglis  v.  Inglis. 
The  Lord  Advocate^  and  TurribuU^  were  for  the  appellants. 

The  Solicitor-Oeneral  {Bethell),  and  Andersoti,  Q.  C,  were  for  the  respon- 
dents. 

The  Lord  Chancellor  had  no  difficulty  in  affirming  the  interlocutors  ap- 
pealed from.  The  marriage  contract  of  1730  undoubtedly  superseded  the  un- 
feudalized  tailzie  of  1704.  Its  provisions  were  essentially  distinct  from  those 
of  that  deed.  A  power  of  leasing  was  granted  by  the  later  deed  far  more  ex- 
tensive than  that  which  the  former  deed  had  given.  The  provisions  as  to  the 
beir  of  entail  bearing  the  name  and  arms  of  the  respective  estates  were  also 
materially  different ;  therefore  there  was  no  ground  on  which  the  maxim  ap- 
pUcando  singula  singulis  could  here  be  applied.  The  obvious  purpose  of  tlie 
later  deed  was  to  conjoin  the  two  estates  under  a  new  entail,  and  this  was 
made  the  more  obvious  by  the  fact  that  another  estate  though  included  in  the 
destination  of  the  deed,  was  expressly  excluded  from  the  operation  of  the  en- 
tailing clauses.  But  that  intention  to  entail  the  lands  of  Halhill  never  hav- 
ing been  duly  carried  out,  the  deed  never  having  been  registered,  it  failed 
altogether,  and  the  estate  therefore  was  held  in  fee-simple,  and  might  be  dis- 
posed of  as  such  by  the  proprietor. 

Interlocutor  affirmed  with  costs. 

Law^  Holmes^  Anton,  Sf-  TumbuU,  Westminster,  )   .       .   r     a       h 
RoOand  ^  Thomson,  W.S.,  Edinburgh,  f  ^^®^*«  ^^'  Appellant. 

Maitland  and  Grahame,  Westminster  ")   .  «    ^ 

James  Dalgleish,  W.S.,  Edinburgh,    '  |  ^«^"^  ^^^  Respondent,     ^j  ^  ^^ 


ROYAL  BANK  v.  GARDYNE.  No.  14. 

G round- Annual-^Sinffuhr  Successor—Personal  ZtaZ»iit/y.— Personal  liability  for  payment 
of  a  ground-annual  does  not  transmit  to  a  singular  successor  in  the  heritage  in  respect  of 
which  it  is  payable,  but  remains  with  the  original  disponee. 

Disposition  with  hack-bond— Heritable  security,— Opinion  that  where  the  law  allows  par- 
tics  to  burden  their  property  by  conveyances  on  the  face  of  them  absolute,  it  may  give  rise 
to  great  difficulties  if  the  Courts  should  hold  that  such  instruments  are  not  to  have  all  the 
qualities  which,  on  the  face  of  them,  they  purport  to  have. 

By  contract  dated  10th  and  11th  October  1836,  J.  Gardyne  disponed  to  May  13. 1853. 
Daniel  Duff  and  his  heirs  and  assignees  heritably  and  irredeemably,  certain      ^^-^v^ 
subjects  in  Dundee,  and  bound  and  obliged  himself,  his  heirs  and  successors  ^Jjl^/"^  ''* 
to  infefl  Duff  therein  more  burgi,  «  for  service  of  burgh  used  and  wont,  and    *'  ^^^ 
for  payment  of  the  ground-annual  and  others  aRer  expressed,  and  of  the 
burgh  maills  and  the  public  burdens  exigible  furth  of  the  subjects."     The 
procuratory  of  resignation  following  was  granted  "  with  and  under  the  real 
and  preferable  burden  of  tho  ground-annual,  or  yearly  payment  of  £83,  5«. 
sterling,"  with  interest  and  penalties,  <5lc.,  "  payable  for  and  fiuih  of  the  said 
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Moj  13. 1858.  subjects  before  disponed.**    It  was  then  expressly  declared  that  the  said 
v-^Y"^      ground-annual,  &c,y  should  form  a  real  and  preferable  burden  over  the  said 

r^S^  ^*°^  ^'  subjects,  out  of  which  they  were  payable,  and  as  such  should  be  specially 
^^'        engrossed  in  the  instrument  of  sasine,  and  in  all  future  conveyances  and 
infefhnents  of  the  same,  and  that  any  such  conveyances,  &c.,  in  which  that 
condition  was  not  complied  with  should  be  ipeofrcto  void  and  null.    But  a 
power  of  redemption  of  the  ground-annual  was  granted  to  Duff  and  his  fore- 
saids, on  payment  at  any  time,  with  six  months^  notice,  of  the  sum  of  £1665. 
The  counterpart  of  the  contract  was  as  follows : — ^  For  which  causes  and 
on  the  other  part,  the  said  Daniel  Duff  hereby  binds  and  obliges  himself  and 
his  heirs  and  successors  to  make  payment  to  the  said  John  Gardyne  and  hi» 
foresaids,  of  the  foresaid  sum  of  £83,  5s.  in  name  of  ground-annual  or  yearly 
payment,  and  that  at  two  terms  in  the  year,"  cScc.    It  was  then  declared  that 
on  two  years'  ground-annual  at  any  time  running  into  arrear,  the  contract 
should,  at  the  option  of  Grardyne,  become  ipso  facto  void  and  nuB,  with- 
out the  necessity  of  using  any  process  of  law  to  that   effect,  and  that  it 
should  not  be  competent  to  Duff  or  his  foresaids  to  purge  the  irritancy  at  the 
bar  in  any  process  of  removing  which  Gardyne  might  bring.     But  notwith- 
standing such  irritancy,  it  was  to  be  competent  to  Gardyne  and  his  foresaids, 
in  case  of  not  punctual  payment,  *^  to  render  effectual  their  hypothec  there- 
for as  accords  of  law,  and  to  poind  and  distrain  for  payment  of  the  said 
ground-annual  as  it  falls  due."    The  declaration  that  the  ground-annual  was 
to  be  held  a  real  burden,  and  as  such  to  be  inserted  in  the  infeflments,  ^bc, 
was  then  repeated.    And  it  was  accordingly  so  inserted,  in  the  terms  of  the 
procuratory,  in  the  sasine  which  Duff  took.     That  sasine  was  recorded  on 
14th  October  1836. 

On  12th  October,  Duff  had  already  disponed  the  subjects  to  the  Royal 
Bank.  The  conveyance  was  in  the  ordinary  terms  of  an  absolute  disposition, 
except  that  in  two  places  it  referred  to  a  back-bond.  The  first  reference  was 
in  the  narrative,  which  bore  that  the  disposition  was  "  for  certain  onerous 
causes  and  considerations  specified  in  a  back-bond,  granted,  or  to  be  granted, 
to  me  by  the  Royal  Bank  of  Scotland,  written  upon  paper  denoting  a  stamp 
duty  of  £23,  agreeably  to  law,  wherewith  I  hold  myself  content  and  satisfied.*^ 
The  second  was  in  a  provision  near  the  end  of  the  deed,  that  ^  although  these 
presents  bear  to  be  granted  for  certain  onerous  causes  and  considerations 
specified  in  a  back-bond  granted,  or  to  be  granted,  to  me  by  the  Royal  Bank," 
yet  it  is  declared  that  purchasers  of  the  subjects  firom  the  bank,  or  others  with 
whom  it  might  contract  in  any  way  regarding  them,  should  be  no  wise  con- 
cerned with  the  application  of  the  prices,  rents,  or  sums  they  might  pay,  nor 
with  any  of  the  conditions  of  the  said  back-bond,  but  be  sufficiently  exonerated 
by  the  simple  receipt  of  the  bank."  What  were  the  conditions  of  the  back- 
bond did  not  anywhere  appear  in  the  disposition  *,  nor  in  the  sasine  which 
the  bank  immediately  took  and  recorded,  was  there  contained  even  the 
mention  of  it,  which  the  disposition  bore.  Both  the  disposition  and  sasine 
however  contained  ad  Ionium  the  provisions  relative  to  the  groond-annual 
made  in  the  original  conveyance.  And  the  disposition  further  contained  an 
obligation,  on  the  one  hand,  on  Duff  to  free  and  relieve  the  bank  of  all  maill^r 
feu-duties,  ground-annuals,  and  other  burdens  then  due ;  and,  on  the  other 
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hand,  on  the  bank  and  their  foresaids  to  free  and  relieye  Duff  of  the  same  in  Maj  13. 1853. 
all  time  thereafter.  '-^y^ 

The  back-bond  declared,  nevertheless,  that  this  disposition  thongh  ex  facte  ^^  ^*°^  "* 
absolute,  was  granted  in  security  only  of  advances  made  and  to  be  made  by 
the  bank  to  Duff.  The  right  of  redemption  which  it  reserved  to  Duff  was  to 
expire  if  at  any  time  after  Martinmas  1838  heshould  fail  to  repay  these  advances 
in  full,  on  six  months'  premonition,  and  the  bank  was  then  to  be  entitled  to 
sell  the  subjects  in  satisfaction  of  their  debt,  accounting  to  Duff  for  any  sur- 
plus. But  it  provided  that  any  leases  which  might  in  the  meantime  be 
granted  by  the  bank  should  be  valid,  although  Duff  should  exercise  his  power 
of  redemption. 

It  was  alleged  by  Gardyne  that  this  back-bond  remained  entirely  latent, 
and  was  not  even  delivered  to  Duff.  It  certainly  was  not  recorded  till  1841, 
after  the  commencement  of  the  present  action.  In  the  meantime,  (he  bank 
dealt  'with  the  subjects  as  absolute  owners.  It  let  the  subjects  to  Duff  by  a 
formal  lease,  and  it  paid  the  ground-annual  for  some  years  by  the  hands  of 
its  agent  in  Dundee,  taking  receipts  for  it  as  due  for  property  conveyed  to 
Doff,  but  no^  belonging  to  them. 

Duff  fell  into  difficulties  in  1837.  In  consequence  he  executed  in  Novem- 
ber of  that  year,  a  trust-deed  in  favour  of  Thorns,  the  agent  for  the  Royal 
Bank  at  Dundee,  disponing  to  him  his  whole  property,  and  particularly  his 
right  of  reversion  under  the  back-bond,  and  his  right  under  the  lease  which 
he  held  of  the  bank.  The  purposes  of  the  trust  were  the  liquidation  of  the 
advances  made  by  the  bank,  or  which  might  be  made  by  it  for  settling  the 
claims  of  Duff's  other  creditors,  and  the  security  and  relief  of  Thorns  as  their 
agent  and  Duff^s  trustee. 

In  1840  Duff  was  sequestrated.  Thereafter  Thoms  refused  longer  to 
pay  tlie  ground-annual, — and  in  1841  Gardyne  accordingly  raised  the  pre- 
sent action  against  the  Royal  Bank,  concluding  for  declarator,  that  the  ground- 
annual  was  a  real  burden  over  the  subjects,  that  the  bank  as  feudally  infeft, 
and  in  possession,  and  its  successors  in  the  same,  were  liable  to  pay  the 
ground-annual,  —  and  for  payment  of  the  amounts  past,  and  to  fall  due 
therefor.  The  bank  lodged  defences,  setting  forth  inUr  alia^  that  the  back- 
bond was  now  recorded,  and  that  they  were  in  process  of  executing  a  dis- 
charge and  renunciation  of  their  security  over  the  lands,  which  was  all  the 
r^ht  they  ever  held  therein.  The  Lord  Ordinary  (Cuninghame),  on  24th 
Dec  1842,  assoilzied  the  defenders.  On  advising  a  reclaiming  note,  the 
Second  Division  of  the  Court  ordered  cases.  In  1845  the  bank  lodged  a 
minute  of  reference  to  oath  of  Gardyne,  ^'  whether  he  knew  or  understood  at 
the  time  when  the  bank  were  in  possession,  that  they  were  not  proprietors  of 
the  subjects  in  question,  but  held  them  as  creditors  in  security  only  f "    The  i 

reference  was  sustained,  and  on  advising  the  deposition  of  Gardjme,  the 
Court  held  it  negative.  The  bank  then  executed  and  put  on  record  the  deed 
of  discharge  and  renunciation  referred  to  in  their  defences,  as  from  October 
1840.  On  18th  July  1845,  minutes  of  debate  were  ordered,  on  advising 
which  the  Court  was  divided.  The  Lord  Justice-Clerk  held  that  the  bank's 
liability  only  ceased  at  the  date  of  executing  the  discharge  and  renunciation, 
Lord  Medwyn  held  that  it  would  continue  till  a  new  disponee  were  infeft. 
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May  la.  1853.  Lords  Moncreiff  and  Cockburn  held  that  from  the  date  of  recording  the  back- 
"""^^^^       bond,  the  bank's  right  was  one  merely  of  security.     The  other  Judges  were 

l\y^,  ^^^^  *''  therefore  consulted,  and  of  these,  Lords  Mackenzie,  Ivory,  FuUerton,  Murraj, 
Wood,  and  Dundrennan,  concurred  with  Lord  Medwyn  ;  the  Lord  President, 
with  Lords  Cuninghame  and  Robertson,  concurred  with  Lords  Moncreiff  and 
Cockbun^.  On  advising  their  opinions,  the  Lord  Justice-Clerk  stated  Uiat 
he  also  was  now  of  the  same  mind  as  the  majority.  The  final  interlocutor  on 
11th  March  1851,  found  ^Uhat  it  was  never  averred,  and  was  not  the  fact, 
that  the  trustee  on  the  sequestrated  estate  of  Duff  ever  took  the  heritable 
subjects  in  question,  or  even  entered  into  possession  of  the  same ;  and  that 
the  defenders  remained  afler  the  sequestration  in  right  and  possession  of  the 
subjects  exactly  as  they  had  been  before  that  occurrence  under  the  title  re- 
ferred to  in  the  summons  ;  and  maintained  in  this  action  their  right  to  con- 
tinue such  right  and  possession ;  Find  that  they  remained  afler  the  seques- 
tration under  the  same  liability  for  the  ground-annual,  secured  over  the  sub- 
jects as  before ;  Find  that  the  defenders  as  feudally  infefl  in  the  said  subjects, 
held  burgage  by  regular  and  unconditional  resignation  in  their  favour,  most 
remain  liable  for  the  ground-annual  till  a  title  is  completed  in  favour  of 
another  vassal."  The  other  findings  were  for  payment  of  the  ground-annual, 
in  terms  of  the  conclusions  of  the  summons. 

Against  this  interlocutor  the  present  appeal  was  brought. 

Solicitor-General  {BeiheU)^  and  Gordon^  for  the  appellants.  This  case  is 
ruled  by  the  recent  decision  of  tiie  House  in  the  case  of  Millar  v.  SmaUy  {axOey 
p.  60.)  There  it  was  held  that  a  purchaser  of  property  subject  to  a  ground- 
annual,  coming  under  a  personal  obligation  to  pay  such  ground-annual,  did 
not  free  himself  from  that  obligation  by  transferring  the  property  to  another. 
That  law  is  directly  applicable  to  the  present  case,  and  established  that  Duff  *s 
liability  being  unaffected  by  any  transaction  which  might  be  gone  into  by 
him,  the  party  with  whom  he  contracted  could  not  come  under  liability. 
This  being  so,  the  question  on  which  the  Court  below  was  divided,  was  un- 
important. But  even  on  that,  the  views  of  the  minority  of  the  Judges  were 
the  only  ones  which  could  be  taken  consistently  with  the  intention  of  the 
parties,  and  with  the  terms  of  the  deeds  which  had  been  executed  to  carry 
them  out. 

The  Dean  of  Faculty^  and  Sir  Fitzroy  Kelly,  Q.C.,  for  the  respondent  This 
case  is  not  by  any  means  ruled  by  that  of  Millar  v.  Small,  It  is  one  to  be 
decided  by  the  rules  of  the  feudal  law.  According  to  these  rules  the  ground- 
annual  had  been  validly  constituted  a  burden  on  the  lands.  A  new  vassal 
completely  divests  the  old  of  all  such  obligations,  which,  by  the  very  act  of 
ei)tering,  he  takes  upon  himself.  All  the  obligations  incurred  were  such  as 
run  with  the  land.  The  same  doctrine  was  applicable  here  as  in  the  case  of 
leasehold  property.  The  assignee  of  a  lease  is  personally  liable  for  the  rent, 
although  in  addition  the  land  itself  is  liable.  Here  the  bank  entered  further 
into  an  express  covenant  to  take  the  liability  on  themselves.  They  held  the 
lands  subject  to  that  covenant,  and  under  a  disposition  which  conferred  on 
them  absolute  ownership,  and  it  could  not  be  that  by  any  secret  proceeding  they 
could  alter  their  character  from  that  of  owners  into  mere  holders  of  a  security. 
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The  Lord  Chancellor,  ailer  narrating  the  previous  deeds  and  steps  of  theMaj  13.  1853. 
procedure  above  set  forth,  proceeded — ^Now,  my  Lords,  the  decision  of  ^^6i>o^7B^k 
Court  of  Session  rested  on  these  two  grounds,  lad  that  Gardyne  had  a  right Qardync. 
to  treat  the  bank  as  being  the  absolute  owners  and  not  as  mere  creditors 
holding  in  heritable  security ;  and,  secondly^  that  being  owners  they  are  per- 
sonally liable  for  the  ground-annual,  until  they  make  a  bona  Jide  transfer  to  a 
new  vassal.  The  only  difference  of  opinion  among  the  Judges  was  as  to  the  first 
point.  Eight  of  them  were  of  opinion  that  where  the  procuratory  of  resignation 
is  absolute,  and  sasine  is  given  absolutely,  as  in  this  case,  that  the  creditor  so 
getting  resignation  and  sasine  is  vested  in  the  original  and  radical  right  of  the 
granter,  becomes  the  vassal,  and  the  only  vassal,  of  the  Crown,  and  that  his 
right  can  only  be  extinguished  by  a  new  resignation  by  him  in  favour  of  the 
debtor  or  some  one  else,  and  such  other  |>er8on  being  duly  infeft  thereon, 
and  that  till  such  new  infeflment  is  made  he  continues  liable  in  all  the  bur- 
dens attaching  to  a  regular  purchase.  The  other  Judges  thought  this  a  nar- 
row and  technical  view  of  the  law ;  they  thought  that  the  question  must  be 
decided  exactly  as  if  the  resignation  and  sasine  had  borne  on  their  face  that 
the  transaction  was  one  of  security  only,  and  that  the  circumstance  of  such 
declaration  being  made  by  a  separate  deed,  must  not  be  allowed  to  alter  the 
true  nature  of  the  whole  transaction.  But  in  the  view  which  I  have  taken  of 
the  case,  it  is  not  necessary  for  this  House  to  decide  on  which  side  of  this 
question  the  weight  of  argument  preponderates.  I  will  merely  remark  in 
passing,  and  in  accordance  with  the  view  taken  by  the  majority  of  the  Judges, 
that  where  the  law  allows  parties  to  burden  their  property  by  conveyances  on 
the  fiuse  of  them  absolute,  it  may  give  rise  to  great  difficulties  if  the  Courts 
should  hold  that  such  instruments  are  not  to  have  all  the  qualities  which,  on 
the  face  of  them,  they  purport  to  have.  But  it  is  not  necessary  to  pronounce 
any  judgment  here  on  that  point,  for  it  is  plain  that  all  the  Judges  have,  on 
the  other  part  of  this  case,  been  proceeding  on  a  view  of  the  law  which,  afler 
the  decision  of  this  House  in  Millar  v.  Small^  cannot  be  sustained.  AH  the 
Judges  assume  that  supposing  the  Royal  Bank  to  have  been  actual  purchasers, 
and  so  owners,  they  would  clearly  have  been  responsible  for  the  ground-annual; 
that,  according  to  the  law  as  laid  down  in  the  case  of  Sooths  Trustees^  Duff  was 
not  bound  after  he  had  disponed  to  the  Boyal  Bank,  but  that  his  original  per- 
sonal liability  theki  attached  to  his  disponees.  Clearly  had  this  been  law,  the 
decision  was  right.  But  this  House  in  Millar  v.  Small  declared  that  the  first 
disponee  does  not  lose  his  personal  claim  over  the  disponee,  by  the  latter  dis- 
poning the  property  afresh.  Gardyne,  therefore,  never  lost  his  personal 
remedy  against  Duff;  and  it  is  only  carrying  out  the  principle  of  that  deci- 
sion, to  say  that  Dufi^s  disponee  never  incurred  any  personal  liability.  It 
was  not  competent  to  Duff  to  give  Gardyne  any  such  right,  as  little  as  it  was 
in  his  power  to  escape  from  the  liability  he  had  himself  come  under.  It  is 
hardly  necessary  to  remark  that  there  is  here  no  personal  obligation  whatever 
arising  firom  the  mere  tenure  of  the  land  independently  of  contract.  In  the 
case  of  superior  and  vassal,  as  in  that  of  landlord  and  tenant,  there  is  a  per- 
sonal obligation  on  the  vassal  or  tenant  for  the  time  being.  That  arises  from 
the  principles  of  tenure,  and  in  both  cases  is  a  consequence  of  what  in  this 
country  is  called  a  privity  of  estate.    But  the  doctrine  has  no  application  to  a 
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May  18. 1853.  case  like  the  present,  where  there  is  no  such  relation  existing.  This  is  rery 
^"""'^^       distinctly  laid  down  by  Lord  Wood  in  his  opinion  in  the  case  of  Sooths  Tnts- 

Gardyre!'*^  ^'  ^^'  ^^*  Lordship  states,  4hat  in  the  old  cases  of  ground-annual  there  was 
no  personal  obligation  laid  on  the  disponee,  and  consequently  the  land  alone 
was  liable,  and  alone  could  be  attached  for  arrears.  But  in  modem  times  the 
form  of  the  deed  was  altered  by  the  addition  of  a  clause  of  personal  obliga- 
tion on  the  part  of  the  disponee,  so  as  to  give  a  right  of  personal  recourse 
against  him.  But  in  Millar  v.  Small  your  Lordships  decided  that  this  per- 
sonal liability  could  not  be  got  rid  off  by  getting  rid  of  the  land ;  and  now, 
in  accordance  with  the  principle  so  laid  down,  I  must  advise  your  Lordships 
to  declare  that  such  liability  cannot  be  laid  upon  any  other  party  purchasing 
from  the  first.  . 

Interlocutor  "  reversed,"  and  cause  "  remitted." 

Bichardson^  Loch,  and  Maclaurin,  Westminstei',  )  .  -     . 

Dundas  and  Wilson,  C.S.,  Edmburgh,  ;  ^^"^«  ^^'  Appellants. 

T.  W.  Webster,  Westminster,  )  ^  ^    „ 

/.  S.  Johnston,  S.S.C.,  Edinburgh,  |  ^^"*«  ^^"^  Respondent.  (J  B.  K.) 

No.  15.  ADAMSON  v.  BARBOUR. 

OR  Pabish  of  Glasgow  v.  Parish  of  Loghwiknoch. 

Poor — SettUment. — Where  a  father  who  had  no  snbristing  settlement  other  than  that 
of  the  pariah  of  his  birth,  had  been  transported,  leaving  a  wife  who,  thongh  not  requiring 
parochial  relief  for  herself  was  unable  to  maintain  her  children  : — Held^  rerersing  judgmeDt 
of  Court  of  Session,  that  the  liabilitj  to  support  the  children  attached  to  the  parish  of  the 
fiither*8  settlement  by  birth. 

Kay  30. 1853.  Duncan  M*Intjre  was  bom  in  the  parish  of  Lochwinnoch.  He  had  gained 
^^^>r^  no  residential  settlement  for  himself.  He  had  five  children,  of  whom  two 
Adamson  o.  were  bom  in  Falkirk,  one  in  Linlithgow,  and  two  in  Glasgow.  In  Jnlj 
Barbour.  jg^g^  being  then  resident  in  Glasgow,  he  was  apprehended  on  a  chaige  of 
theft,  and  was  sentenced  to  transportation  for  seven  years.  His  wife  being 
unable  to  support  her  children,  applied  to  the  city  parish  of  Glasgow  for  aid. 
It  was  first  granted  on  the  20th  August  1846,  and  wa9  continued  afterwards. 
In  1849  the  parish  of  Glasgow  raised  an  action  in  the  Sheriff  Court  of 
Renfrew  against  the  parish  of  Lochwinnoch,  for  reimb^^8ement  of  these  ad- 
vances, and  relief  from  the  future  burden  and  maintenance  of  the  children. 
It  was  decided  in  the  Sheriff  Court  in  favour  of  the  pursuer.  The  parish  of 
Lochwinnoch  advocated,  and  the  case,  under  the  recent  Judicature  Act,  was 
taken  directly  to  the  Second  Division  of  the  Court  of  Session.  On,2d  Julj 
1851  the  Court  sustained  the  reasons  of  advocation  and  assoilzied  the  defeD: 
der  Robert  Barbour,  inspector  of  the  poor  of  the  parish  of  Lochwinnoch,  on 
the  ground,  that  in  the  circumstances  the  parish  of  the  children's  birth,  and 
not  that  of  their  Other's  birth,  was  the  one  bound  to  support  them.  Against 
this  decision,  Adamson,  the  inspector  of  Glasgow,  brought  the  present 
appeal 

Bolty  Q.C.,  and  Andersonj  {^.C,  for  the  appellant.  The  settlement  of  legiti- 
mate children,  whilst  pupils  and  onemancipated,  is  determined  by  the  settle- 
ment of  their  father,  equally  whether  the  father  be  dead,  absent,  or  living 
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with  them  ;  2  Hotehis0n's  Jafttice  of  the  Peace,  64;  Bell's  Diet,  746  ;  Bell's  Biay  80.  iBCd. 
Prin.,  §  2157 ;  Coldmgluwiy  M.  10,  582 ;  Howie,  Mor.  App.  v.  Poor,  1.    The       ""^^^ 
same  principle  is  applicable  to  the  case  of  bastard  children,  with  reference  to  ^  ^^^"  ^' 
tlie  settlement  of  their  mother ;  Reaooibie,  M.  10,589  ;  Gladamuir,  M.,  App.  ▼• 
Poor,  5.    In  LasstoacU  y,  St.  CuthherU,  6  March  1844,  6  D.,  956,  it  was 
fonnd  that  the  mother  of  a  bastard  child  never  having  acquired  a  settlement  in 
her  own  right,  her  settlement  was  that  which  had  been  acquired  by  her  father 
whilst  she  was  in  pupiUaritj,  even  though  she  was  then  not  resident  with  him, 
which  parish  was  consequently  held  bound  to  support  her  illegitimate  infant 
The  case  of  St  Outhberts  v.  Jedburgh^  26th  February  1851,  18  D.  783,  was 
the  first  in  which  it  was  held  that  the  settlement  of  the  father  must  be  one 
acquired  by  residence,  and  not  by  his  own  birth,  in  order  to  make  it  on  his 
death  or  desertion  the  settlement  of  his  children.    The  argument  on  which 
this  was  partly  put,  that  the  liability,  if  it  were  to  rest  on  the  parish  of  the 
Cither's  birth  where  he  had  acquired  no  industrial  residence,  might  occasion- 
ally have  to  be  carried  indefinitely  back,  because  neither  he  nor  his  grand- 
father nor  remoter  ancestors  might  ever  have  acquired  an  industrial  settlement, 
is  unsound.     All  that  is  here  contended  for  is  this,  that  in  the  case  of  uneman- 
cipated  children,  so  soon  as  by  marriage  they  emancipate  themselves  it  is  the 
parish  of  their  own  birth  that  becomes  liable  to  support  them  and  their  children 
till  a  residential  settlement  shall  be  acquired ;  opinion  of  Lord  Ivory,  Oray  v. 
Fowliey  9  D.  611.    But  even  though  the  decision  in  the  case  of  St  Cuthberts 
V.  Jedburgh  were  sound,  the  present  case  is  distinguishable  from  it  by  the  cir- 
cumstance, that  in  that  case  the  mother  of  the  children  had  died  previous  to 
the  father^s  desertion,  whilst  here  she  is  still  alive.    Her  settlement  is  that  of 
her  husband,  and  her  settlement  whilst  she  lives  is  also  the  settlement  of  her 
infant  children ;  Oray  v.  FowUe^  supra;  Thomson  v.  Lindsay^  27th  Feb.  1849, 
11  D.  719 ;  2  Hutcheson,  67;  Crieff,  19th  July  1842,  4  D.  1538. 

The  Lord  Advocate  and  the  Solicitor' General  (Bethell),  for  respondent. 
There  is  not  one  authority  to  be  found  for  the  doctrine  that  the  settlement  of 
the  father  bf  birth  is  the  settlement  of  his  children  also.    All  the  cases  cited 
on  the  other  side  are  only  to  the  effect  that  his  settlement  by  residence  is  so. 
The  case  of  Penicuick,  3d  March  1813,  F.  C,  is  not  in  point,  being  only  the 
case  of  the  foreign  bom  children  of  a  foreigner,  found  destitute  in  Scotland. 
Where  the  father  is  alive  and  in  the  country  it  is  his  settlement  that  niles 
that  of  the  children,  and  they  only  get  relief  through  him,  and  in  respect  of 
his  age  or  impotence ;  Lindsay  v.  WTear,  and  M^  Williams  v.  Adams,  House  of 
Lords,  26th  March  1853,  ante,  vol.  i.,  p.  668.     Here  M'Intyre  was  not  on 
either  ground  entitled  to  relief  for  himself,  and  therefore  could  transmit  no 
such  right  to  his  children.     Their  right  to  relief^  if  it  existed,  must  therefore 
stand  on  altogether  independent  ground.    This  might  have  been  the  father's 
residential  settlement,  accruing  to  the  children  as  their  own  residential  settle- 
ment ;  but  if  that  fails  there  is  no  reason  why  the  settlement  acquired  by 
them  by  mere  birth  should  not  supersede  the  settlement  of  their  father  by  his 
mere  birth.     Their  settlement  by  birth  is  dormant,  until  they  themselves,  be- 
coming objects  of  relief,  call  it  into  force  ;  so  soon  as  that  takes  place,  from 
whatsoever  cause,  it  comes  into  force,  unless  it  had  been  meanwhile  superseded 
by  an  industrial  residence  acquired  for  them  by  their  father.     These  views, 
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May  30. 1853.  several  times  expressed  in  the  Court  below,  were  at  last  embodied  in  express 
^— Y"-^      decision  in  St  Cuthberts  v.  Jedburgh,  supra.     No  valid  distinction  betwixt 

Adamson  v.  that  case  and  the  present  exists.  The  wife's  settlement  being  dependent  on 
that  of  her  husband,  cannot  affect  the  settlement  of  the  children,  whether  that 
be  dependent  on  the  same  circumstance  or  altogether  independent 

The  Lord  Chancellob.     My  Lords,  the  question  here  is,  what  is  the  law 
of  Scotland  as  to  the  settlement  of  a  child  who  is  driven  to  seek  parochial  relief, 
owing  to  its  being  abandoned  by  it«  father  ?    The  appellant  contends,  that 
until  the  child  is  emancipated  as  we  say  m  England,  foris-familicUed  as  it 
said  in  Scotland,  his  settlement  is  constantly  that  of  his  father ;  that  he  is,  to 
adopt  the  illustration  of  Lord  Jeffrey,  but  a  branch  arising  from  and  inse- 
parably connected  with  tlie  father  as  the  root     And  then  he  contends  as  a 
corollary  to  this  doctrine,  that  when  from  any  cause,  whether  it  be  the  deaths 
or  desertion,  or  transportation  of  the  father,  liis  children  become  entitled  to 
parochial  assistance,  the  parish  to  be  resorted  to  is  that  of  the  father,  and  not 
that  in  which  the  children  were  born.     The  respondent,  on  the  other  hand, 
says,  that  so  long  as  a  child  is  not  foris-familiated^  if  the  father  gain  a  settle- 
ment by  residence  the  child  gains  it  too,  but  that  if  the  father  either  loses  Ihk 
settlement   so   gained  by  residence    or   never  has  gained  one   at  all,   the 
child   must  seek  relief  from  the  parish  of  its  own   birth,  and  not  from 
the  parish  in  which  the  father  had  a  birth  settlement.     It  is  to  be  ob- 
served that  neither  in  England  nor  Scotland  does  the  statute  law  make 
any  provision  as  to  derivative   settlements.      In   Scotland  there  are  but 
two  original  settlements,  that  acquired  by  birth  and  that  acquired  by  resi- 
dence.    In  England,  as  we  know,  there  are  many,  and  were  till  lately  more- 
But  all  the  settlements  which  have  been  created  by  statute  are  original  settle- 
ments, given  expressly,  or  implied  by  the  right  of  settlement  to  the  person  him- 
self, who  by  some  act  of  his  own  gains  it.     But  yet  early  in  the  administra- 
tion of  the  poor  law,  it  was  held  that  it  was  necessarily  to  be  understood,  that 
as  the  wife  must  be  with  her  husband,  and  the  children  with  their  father,  any 
settlement  gained  by  him  was  gained  not  for  himself  aJone,  but  for  all  his 
family.     A  leading  case  on  this  subject  is  that  of  Cumnor  v.  Milton,  2  Salkeld^ 
524,  more  distinctly  reported  in  3  Salkeld,  259.     Lord  Holt  there  says,  "  The 
place  where  a  bastard  is  born  is  the  place  of  his  settlement,  unless  there  is 
some  trick  to  charge  the  parish,  but  the  place  where  legitimate  children  are 
bom  is  not  the  place  of  their  settlement,  for  let  that  be  where  it  will,  the 
children  are  settled  where  their  parents  are  settled,  as  for  instance,  if  the  father 
is  settled  in  the  parish  of  A.,  but  goes  to  work  in  the  parish  of  B.,  and  before 
he  gains  any  settlement  there,  has  a  son  born  to  him  in  the  parish  of  A.,  and 
then  dies,  this  child  shall  be  sent  to  the  parish  of  A.,  for  it  is  not  the  birth 
but  the  settlement  of  the  father  that  makes  the  settlement  of  his  child,  and  if 
the  father  hath  gained  a  new  settlement  for  himself,  he  hath  likewise  gained  a 
new  settlement  for  his  children,  who  do  not  go  with  him  as  nurse  children, 
but  as  part  of  his  family."    Tlie  principle  has  been  acted  on  ever  since,  and  the 
English  Courts  have  not  hesitated  to  pursue  it  through  all  its  eonscquenees. 
And  great  difficulty  must  arise  in  the  application  of  the  principle,  if  it  is  m.t 
followed  through  all  its  consequences.     But  acting  steadily  and  consistently  on 
the  nile,  it  is  obvious,  and  it  certainly  is  the  case  in  EugUuid,  that  if  a  child 


No.  15.  HOUSE  OF  LORDS.  89 

during  nonage,  (before  emancipation  as  we  should  say),  in  consequence  of  May  30.  1853. 
being  deserted  by  its  father  is  compelled  to  seek  parish  relief^  it  must  look  for 
it  from  the  father's  parish.     But  it  is  said  that  the  rule  is  otherwise  in  Scot-  Barbour, 
land.     It  is  said  that  during  the  life  of  the  father  the  child  has  no  right  to 
relief  for  itself,  and  the  claim  of  the  father  is  only  in  the  event  of  his  own  age, 
or  infirmity,  and  then  is  only  increased  in  extent  by  the  wants  of  the  child, 
whom  he  is  bound  to  support.     But  that  if  a  parish  has  ceased,  by  the  death,  or 
desertion,  or  transportation  of  the  father  to  be  liable  to  support  him,  it  is  under 
no  obligation  to  support  the  child.     The  child  then  seeks  relief  on  a  new 
foundation,  ue.j  on  its  own  claim  as  a  destitute  child,  and  must  as  such  resort 
to  the  parish  of  its  own  birth.     This  is  the  ground  on  which  the  Court  of 
Session  has  rested  its  judgment  in  the  present  case,  but  the  real  question  is, 
whether  there  are  not  other  elements  which  ought  to  have  been  taken  into 
consideration,  and  which  would  have  led  to  a  different  result.     I  think  there 
are.    Considering  the  peculiar  nature  and  object  of  the  poor  law,  the  affording 
relief  to  those  unable  to  maintain  themselves,  it  is  absolutely  necessary  that 
we  should  construe  the  provisions  of  the  legislature  so  as  to  meet  the  ordinary 
social  wants  of  those  for  whose  benefit  they,  were  made.     It  was  acting  on  this 
principle  that  we  in  England  permitted  the  doctrine  of  derivative  settlementa 
at  all.     The  monstrous  consequences  which  would  have  flowed  from  not 
adopting  the  doctrine  were  deemed  sufficient  to  sanction  the  Court  in  holding 
that  it  was  implied  by  all  the  enactments  as  to  settlements.     I  see  no  reason 
why  the  same  principle  of  construction  is  not  to  be  adopted  in  Scotland.     K 
the  father  had  in  this  case  gained  a  settlement  by  residence,  it  is  admitted 
that  this  would  have  served  for  the  benefit  of  his  children  as  well  as  of  him- 
self.   This  was  the  case  of  Lasswade  ;  and  I  cannot  understand  why  a  differ- 
ent consequence  should  follow  when  the  father's  settlement  is  not  one  acquired 
by  residence  but  one  which  he  had  by  birth.     The  principle  of  a  derivative 
settlement  acquired  by  residence  is,  that  for  all  purposes  relating  to  settlement 
the  father  is  understood  to  comprise  in  himself  all  his  children  who  are  yet  in 
a  state  of  nonage.     This  principle  is  the  result  of  a  construction  which  the 
Courts  have  felt  warranted,  in  the  absence  of  any  express  enactment,  in  putting 
on  the  statutes  relating  to  the  maintenance  of  the  poor.     But  if  the  principle 
is  admitted  at  all  it  cannot  be  confined  to  the  case  of  a  settlement  acquired  by 
residence,  but  must  extend  also  to  the  father's  residence,  however  acquired, 
whether  by  birth,  or  by  his  own  residence,  or  by  his  father's  residence. 

I  observe  the  Lord  Justice-Clerk  says  that  this  question  as  to  the  supposed 
cruelty  of  separation  is  one  merely  of  sentiment  Now  I  entirely  agree  with 
what  is  there  implied  rather  than  expressed,  namely,  that  it  would  be  most 
unfit  to  allow  any  Court  to  violate  or  strain  the  law  in  order  to  avoid  any 
fancied  or  even  any  real  hardship  in  its  application.  But  the  question  here 
is,  not  what  is  the  consequence  of  an  admitted  law,  but  what  is  the  law  ?  And 
in  answering  that  inquiry,  where  there  is  no  positive  statute  to  guide  us,  it 
is  sui*ely  a  legitimate  element  for  consideration  that  one  interpretation  avoids, 
while  the  other  admits  and  sanctions  what  is  harsh  and  revolting  to  the  com- 
mon feelings  of  our  nature.  In  the  English  case  of  Cumnor  v.  Milton^  to 
which  I  have  already  referred,  Mr  Justice  Powell  (a  very  high  authority)  is 
reported  to  have  said,  ''  The  children's  settlement  shall  not  be  divided  from 
VOL.  u.  h 


90  CASES  DECTOED  IN  THE  No.  15. 

Hay  80. 1858.  the  father,  for  that  would  be  unnatural.''  He  gives  as  a  reason,  and  the  onlj 
""^r^  reason,  for  what  would  be  in  the  absence  of  posittve  statute  the  law  <m  the 
S^^^^  ^*  subject,  that  the  contrary  construction  would  be  unnaturaL  The  same  prin- 
ciple of  reasoning  is  equally  applicable  to  Scotland.  I  do  not  discover  in  the 
Scottish  text  writers  on  this  branch  of  the  law,  nor  in  the  decided  eases  until 
very  recently,  anything  tending  to  bring  into  question  these  principles.  On 
the  contrary,  settlement  by  parentage  is  spoken  of  as  something  well  known 
to  the  law  of  Scotland  in  the  treatises  as  well  of  living  as  <^  deceased  writers 
on  this  branch  of  the  law,  and  the  doctrine  was  acted  on  in  the  case  of 
Coldmghame  in  1779,  of  Howie  in  1800,  which  was  a  case  of  desertion,  and 
in  the  case  of  Lautvade  in  1844 ;  and  there  are  other  authorities  to  the  same 
effect.  I  am  aware  that  in  these  cases  the  setUement  by  parentage  was  a 
setUement  gained  by  the  reridenee  of  the  parent,  and  not  that  of  his  birth; 
but  I  have  already  said  that  I  am  unable  to  discover  any  distinction  in  prin- 
ciple between  the  two  cases.  The  moral  necessity  of  treating  the  whole 
family  as  one  and  indivisible  is  the  same  in  both  cases.  The  evil  of  dispers- 
ing the  children  into  different  parts  of  the  kingdom,  instead  of  keeping  them 
together,  and  so  giving  to  family  affection  its  &ir  chance  of  operating  fieivoar- 
ably  on  the  character,  and  contributing  to  the  happiness  of  its  objects,  is  as 
great  when  the  parent  has  not  as  when  he  has  gained  a  settiement  by  resi- 
dence.   I  see  no  ground  for  the  supposed  distinction. 

I  am  aware  that  in  coming  to  this  conclusion  your  Lordships  will  not  only 
be  reversing  the  decision  in  the  present  case,  but  acting  in  opposition  to  the 
principles  on  which  the  Court  below  went  in  the  Jedburgh  case.  In  iact,  it 
was  candidly  stated  that  the  present  appeal  was  intended  to  call  in  question 
the  doctrine  of  both  cases.  And  I  am  fully  aware  that  the  grounds  on  which 
I  am  prepared  to  advise  your  Lordships  to  reverse  this  decision  would  lead 
to  a  similar  result  in  the  Jedburgh  case.  A  distinction  was  indeed  attempted 
to  be  drawn  on  tiie  ground  that  here  the  mother  is  living,  whereas  in  that 
case  she  had  died  before  the  desertion  took  place.  But  this  distinction  can 
clearly  not  avail  in  favour  of  the  respondents,  and  I  am  satisfied  that  the 
parish  of  Lochwinnoch  would  have  been  liable  even  if  she  had  been  dead. 

I  am  clearly  of  opinion  that  by  the  law  of  Scotland,  as  by  that  of  England, 
legitimate  children  during  nonage  are  to  be  considered  as  so  fiir  identified 
with  the  fiither  that  it  is  to  his  place  of  settlement,  however  constituted,  that 
they  are  to  look  for  relief,  when  they  are  so  circumstanced  as  to  be  entitled 
to  relief  at  all ;  and  I  come  to  this  conclusion  because  any  other  interpreta- 
tion of  the  law  of  settlement  would  or  might  lead  to  a  harsh  and  violent 
severance  of  the  domestic  tie  in  a  manner  which  I  cannot  believe  the  l^is- 
lature  to  have  intended. 

LosD  BBOUOBAif.  My  Lords,  I  entirely  agree  with  my  noble  and  learned 
friend  in  the  view  he  has  taken  of  this  ease.  I  have  had  the  advantage,  by 
his  courtesy,  of  perusing  the  very  clear  and  distinct  statement  of  the  grounds 
on  which  he  has  formed  that  opinion,  and  I  need  not  trouble  your  Lordships 
further,  except  with  a  very  few  words  respecting  the  state  of  the  case  in  the 
Court  below. 

One  should  hesitate  far  more  than  I  am  now  at  all  disposed  to  do,  in 
reversing  a  decision  of  the  Scottish  Courts,  if  we  had  found  a  distinct  and 
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dear  nnanimity  in  the  opinion  of  those  lenrned  Judges.     Bat  that  is  very  May  60.  1858. 
far  fipom  being  the  case  here.    It  was  decided  indeed  unanimously  by  three  .,^''"^ 
Judges,  Lord  Medwyn  being  absent,  but  those  Judges  relied  upon  the  Jed"  Barbour. 
hwrgh  case.     Lord  Murray  does  so  expressly.    Now  the  Jedburgh  case  was 
decided  by  the  opinions  of  the  Lord  Justice-Clerk,  Lord  Gockbum,  and  Lord 
Moncreiff.    But  Lord  Medwyn  differed  from  his  learned  brethren,  and  he 
had  agreeing  with  him  the  learned  Lord  Ordinary,  Lord  Dundrennan.    Con- 
sequently the  weight  of  authority  below  was  divided  in  the  nearly  equal 
proportion  of  three  to  two.    I  need  say  nothing  of  the  case  of  Hume  v.  HdUi" 
day^  in  which  we  have  the  benefit  of  Lord  Jeffrey's  opinion  clearly  expressed 
in  favour  of  the  view  to  which  we  now  have  come. 

My  Lords,  the  text  writers  up  to  a  very  late  period  seem  to  have  had  no 
doubt  upon  this  subject  There  is  the  late  Mr  William  Bell,  Mr  Hutchin- 
son, the  late  Professor  Bell,  and  I  think  one  or  two  others,  probably  living 
authors,  and  therefore  I  do  not  refer  to  them.  They  appear  to  have  had  no 
doubt  whatever  respecting  derivative  settlement  being  the  law  of  the  land, 
and  I  can  see  no  difference  whatever,  any  more  than  my  noble  and  learned 
friend  can,  between  derivative  settlement  as  applied  to  a  case  where  a  parent 
has  acquired  it  by  industrial  residence,  and  one  in  which  he  acquired  it  in 
any  other  way. 

BoUj  Q.C.  With  respect  to  costs,  your  Lordships  are  about  to  affirm  the 
interlocutors  of  the  Sheriff,  which  were  appealed  to  the  Court  of  Session.  I 
apprehend  the  principle  of  the  decision  of  the  House  will  be,  that  your  Lord- 
ships will  make  the  order  which  the  Court  of  Session  ought  to  have  made, 
and  therefore  give  us  the  costs  in  the  Court  below. 

SoUcitoT'GeMraL  The  judgment  which  they  did  give  was  the  one  which 
they  were  bourd  to  give  in  consequence  of  the  Jedburgh  case,  till  they  had 
the  Ught  of  the  decision  of  this  House, 

RolL  Your  Lordships  see  that  it  is  not  as  though  the  law  had  been  settled 
by  a  series  of  decisions. 

LoBD  Bbouohah.    Still  there  was  the  Jedburgh  case  standing. 
BoJL    Our  proceedings  were  commenced  before  the  Jedburgh  case,  and  the 
costs  were  incurred  before  the  decision  in  it. 

LoKD  Bbougham.    At  that  date  the  decision  in  the  Jedburgh  case  was  a 
binding  decision  on  the  Court. 
Lord  Chanckllob.    Their  Lordships  will  give  no  costs. 

Literlocutors  reversed. 

Henry  Ward,  Lmcoln's  Inn  Fieldd,  London,   7  j^      ^  ^^  AppeUant 
James  Bwmess,  S  JS.C,  Edinburgh,  > 

Dean$irRodgers,Weatmmst^r,  ^  I  Agents  fbr  the  Respondent. 

Patrick,  M'Ewan,  ^  Garment,  W.S.,  Edinburgh,)  (j.  b.  K.) 


EDINBURGH  and  GLASGOW  RAILWAY  CO.  v.  S'HRLING  and       No.  16. 

DUNFERMLINE  RAILWAY  CO. 

Statute — Letise — Railway  Company. — ^The  Act  for  making  the  Stirling  and  Dunfermline 
Kailway  provided  that  **  the  main  railway  and  branch  railways  hereby  aathorised  to  be 
made,  shall,  on  their  completion,  or  on  the  completion  of  any  part  of  them,  be  taken  and 
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held  in  lease  for  the  period  of  thirty-five  years  after  snch  completion,'*  by  the  Edinbmgh 
and  Glasgow  Railway  Company : — Held,  that  Edinbni^h  and  Glasgow  Railway  Company 
was  bonnd  to  take  a  portion,  extending  to  nearly  fourteen  miles  in  length,  on  its  comple- 
tion, in  terms  of  the  statute,  although  the  remainder  of  the  main  line  was  then  not  com- 
pleted, and  it  was  averred  could  not  be  completed ;  and,  Observed,  that  the  period  of  the 
duration  of  the  lease  was  one  period  for  the  whole  line  and  branches,  and  wonld  com- 
mence to  run  from  the  date  of  the  due  completion  of  the  first  portion. 

Statute, — HeU,  that  a  clause  in  a  statute  saving  a  prior  statute,  and  an  agreement  upon 
which  it  had  been  founded,  did  not  import  into  that  statute,  nor  give  validity  to,  a  condi- 
tion contained  in  the  agreement,  but  omitted  in  the  consequent  statute. 

July  8. 1853.      The  conclusions  of  this  action  and  principal  interlocutor  appealed  from 

""^^^       will  be  found  antey  vol.  i.  p.  619. 
Edin.  a»^*i  By  the  original  Stiriing  and  Dunfennline  Bailwaj  Act  (1 845),  it  waa  pro- 

Co?^f^^tirling  vided,  §  19,  ''  lliat  the  main  line  of  the  said  railway  shall  commence  at  or 
and  Dun ferm.  near  to  the  gas  works  in  the  burgh  of  Stirling,  and  also  by  a  junction  with 
RaUway  Co.  ^^^  Scottish  Central  Railway  near  the  new  bridge  at  Stirling."  Section  26 
limited  the  powers  of  the  company  for  the  compulsory  purchase  of  land  to 
three  years  from  the  passing  of  the  Act,  and  sect.  30  declared  that  the  rail- 
way should  be  completed  within  seven  years  from  the  same  date.  Section 
41  was  in  these  terms :  "  The  main  railway  and  branch  railways  hereby 
authorised  to  be  made  shall  be  executed  and  completed  under  the  superin- 
tendence and  control,  and  to  the  satisfaction  of  John  Miller,  Esq.,  civil 
engineer  in  Edinburgh,  whom  failing,  of  the  engineer  for  the  time  being  of 
the  Edinburgh  and  Glasgow  Railway  Co.,  and  shall  on  their  completion,  or 
on  the  completion  of  any  part  thereof,  be  leased  by  the  company  hereby  in- 
corporated to  and  shall  be  taken  and  held  in  lease  for  the  period  of  thirty-five 
years  afler  such  completion  by  the  Edinburgh  and  Glasgow  Railway  Co., 
and  shall  during  the  said  period  vest  in  them,  subject  to  the  conditions  herein 
contained."  The  subsequent  clauses  contained  provisions  relative  to  the  up- 
holding of  the  line,  the  regulation  of  tolls  and  rates,  division  of  traffic,  pay- 
ment of  a  fixed  rent  of  four  per  cent,  on  the  expenditure,  all  by  the  Edin- 
burgh and  Glasgow  Railway  Co.,  and  to  take  efiect  "  from  and  after  the 
completion  of  the  said  main  railway  and  branch  railways,  or  any  part  there- 
of," and  "  during  the  said  period  of  thirty-five  years." 

The  conditions  of  lease  contained  in  this  Act  were  in  implement  of  an 
agreement  entered  into  in  July  1845  by  the  directors  of  the  Edinburgh  and 
Glasgow  Railway  with  the  provisional  directors  of  the  proposed  Stirling 
and  Dunfermline  Railway,  for  *^  a  lease  of  the  said  line  of  railway  from 
Stirling  to  Dunfermline  by  Alloa,  with  the  said  branches  to  Alloa  and  Tilli- 
coultry, for  the  term  of  thirty-five  years,  to  be  computed  from  the  time  of  the 
completion  thereof,  or  for  such  other  period  as  may  hereafter  be  agreed  upon 
between  the  parties  hereto,  upon  the  terms,"  &c.,  therein  afler  specified.  But 
it  was  declared  that  *^  in  the  event  of  the  said  Edinburgh  and  Glasgow  Rail- 
way Co.  failing  to  obtain  before  the  completion  of  the  Stirling  and  Dunferm- 
line Railway  such  Act  or  Acts  of  Parliament,  or  other  arrangements  as  will 
enable  them  to  make  a  branch  or  branches  from  their  said  line  of  railway  to 
connect  the  same,  with  or  without  the  intervention  of  a  ferry,  with  some 
point  on  the  said  line  of  railway  from  Stirling  to  Dunfermline,  then  and  in 
that  case  these  presents,  and  all  that  has  followed  or  is  competent  to  follow 
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thereon^  shall  in  ihe  option  of  either  party  hereto,  become  void  and  null  to  July  8. 1868. 
all  intenta  and  purposes,  in  the  same  manner  as  if  this  contract  or  agreement       -y  "^ 
had  never  been  entered  into."  Glawm  Rail. 

This  condition  of  avoidance  was  not  inserted  in  the  consequent  Act.  But  Co.  v.  Stirling 
the  Stirling  and  Dunfermline  Railway  Co.  having  subsequently  brought  in  ag^^"^' 
bill  for  relieving  them  from  the  obligation  to  lease  the  line  to  the  Edinburgh 
and  Glasgow  Railway  Co.  that  Company  opposed  the  passing  of  the  biU,  and 
its  opposition  was  successful.  In  1848  the  Stirling  and  Dunfermline  Railway 
Co.  procured  another  Act,  authorising  certain  deviations  and  alterations  of  the 
railway,  sect  17  of  which  was  in  these  terms :  "  That  nothing  in  this  Act  con- 
tained shall  alter,  prejudice,  or  affect,  or  in  any  way  diminish  the  rights  and  pri- 
vileges of  the  Edinburgh  and  Glasgow  Railway  Co.  under  a  certain  agreement 
for  a  lease  dated  27th  June  1845  and  subsequent  dates,  in  the  said  recited  Act," 
t^  tf.,  the  Act  of  1846.  In  1849  the  company  procured  a  third  Act,  autho- 
rising certain  further  deviations  and  alterations,  and  extending  the  time  for 
completion  of  the  railway  to  three  years  from  its  date.  Section  2  of  this  Act 
provided  that  nothing  therein  contained  should  alter  or  affect  the  rights  and 
interests  of  the  Edinburgh  and  Glasgow  Railway  Company,  and  the  Stirling 
and  Dunfermline  Railway  Company,  under  the  Act  of  1846.  Section  23 
declared,  that  the  junction  with  the  Scottish  Central  Railway,  authorifeied  in 
the  Act  of  1846,  should  take  place  near  the  north  end  of  the  bridge  over  the 
Forth  belonging  to  the  latter  company.  Section  24  bound  the  Scottish 
Central  Railway  Co.  to  permit  the  use  of  their  line  from  the  point  of  junction 
to  their  station  at  Stirling,  to  the  Dunfermline  Railway  Co.,  on  payment  of 
tolls,  and  bound  them  to  afford  sufficient  accommodation  at  their  station  for  the 
traffic  of  that  company.  Section  25  enacted,  *'  That  saving  in  so  far  as  here- 
in-before  expressly  provided,  it  shall  not  be  lawful  to  the  Stirling  and  Dun- 
fermline Railway  Co.,  or  any  other  company  or  party,  to  enter  upon,  purchase, 
or  take  any  lands  belonging  to  the  Scottish  Railway  Co.,  without  the  previous 
consent  of  such  company,  first  had  and  obtained ;  nor  to  alter  or  vary  the  line 
or  levels  of  the  said  Scottish  Central  Railway  Co.  without  such  consent,  nor 
shall  it  be  in  the  power  of  the  said  Stirling  and  Dunfermline  Railway  Co.  to 
interfere  with  the  said  railway,  except  for  the  purpose  of  making  and  main- 
taining the  junction  before  mentioned,  in  the  manner  herein  provided,  or  in 
any  way  to  interrupt  or  interfere  with  the  traffic  passing  on  the  said  last  men- 
tioned railway,  anything  in  the  said  recited  Acts  to  the  contrary  notwith- 
standing." 

A  portion  of  the  line,  betwixt  Dunfermline  and  Alloa,  extending  to  nearly 
fourteen  miles,  having  been  completed,  and  certified  as  fit  for  traffic,  in  terms 
of  the  Act  of  1846,  the  company  called  on  the  Edinbui^h  and  Glasgow  Rail- 
way Co.  to  take  it  in  lease.  That  company  refused,  and  the  present  action 
was  brought  to  compel  them.  It  was  averred  by  the  Edinburgh  and  Glasgow 
Co.  that  the  statutory  period  had  expired  without  the  Stirling  and  Dunferm- 
line Company  having  served  the  notices  upon  the  land-owners  whose  property 
would  need  to  be  taken  to  form  the  line  into  Stirling,  and  the  station  con- 
templated in  the  Act  1846.  Parties  were  therefore  ordered  to  lodge  minutes, 
with  a  plan,  shewing  in  how  far  they  severally  averred  such  notices  to  have 
been  given,  or  not  ^ven,  with  respect  to  any  such  properties.    The  Stirling 

VOL.  II.  i 


94  CASES  DECIDED  IN  THE  No.  16. 

Jnly^S.  1853.  and  Dunfermline  Company  stated  in  their  minute  that  sach  notices  had  been 
^— v^     duly  given,  prior  to  the  expiry  of  the  powers  of  the  Act  in  1849,  as  to  all  the 
Edin.  •'^d       lan^  required  for  the  completion  of  the  line  according  to  that  Act,  and  they 
Co!Xstirlinglo<teed  copies  of  the  notices.     The  Edinburgh  and  Glasgow  Company  denied 
and  Donfenn.  that  the  notices  had  been  given,  or,  at  all  events,  they  averred  that  their 
Raaway  Co.    ^jjj^jy  ^^  under  dispute  by  the  Scottish  Central  Company.    No  further  proof 
was  given  on  either  side,  and  the  judgment  of  the  Court  of  Session  was  in  favour 
of  the  pursuers,  {antCj  vol.  i.,  p.  621).    Against  that  interlocutor,  and  against 
a  subsequent  one  of  the  Lord  Ordinary,  remitting  to  John  Miller,  C.E.,  to 
ascertain  and  fix  the  amount  of  expenditure  incurred  in  completing  the  part 
of  the  railway  from  Diuifermline  to  Alloa,  the  Edinburgh  and  G-lasgow  Rail- 
way Co.  brought  the  present  appeal. 

Sir  FUeroy  KeUy^  Q.C.,  and  Rolt^  Q.C.,  for  the  appellants.  The  judgment 
under  review  has  proceeded  on  an  unascertained  state  of  the  facts  which  are 
in  dispute,  and  ought  therefore  to  be  quashed.  As  regards  its  findings  the 
original  Act  of  1846  did  not  contemplate  nor  authorise  the  completion  of  the 
line  piecemeal,  and  the  handing  it  over  bit  by  bit  to  the  appellants.  It  pro- 
vided only  for  one  inspection  by  Mr  Miller,  and  for  one  period  of  commence- 
ment of  the  lease.  If  this  were  to  be  taken  as  at  the  completion  of  the  first 
portion^  the  appellants  would  not  enjoy  their  full  stipulated  term  of  the 
whole.  In  sec.  41  of  the  Act  of  1846  the  true  nominative  of  the  verb 
"  shall  be  leased,"  is  *'  the  main  railways  and  branch  railways,"  meaning  the 
whole  line  when  completed.  The  words  as  to  completion  of  the  railways  or 
any  part  thereof,  were  only  intended  to  give  a  power  of  taking  possession  of 
any  part  that  might  be  finished,  bat  could  not  be  construed  as  making  the 
lease  of  the  whole  line  begin  to  run  from  the  date  of  completion  of  a  part. 
The  line  might  never  be  completed.  In  the  Exchequer  Chamber  recently 
(R*  V.  York  and  North  Midland  Bcdlway  Co.,)  it  had  been  held  that  one  of  the 
public  could  not  compel  the  completion  of  a  railway.  There  might  in  this 
case  be  a  question  whether  one  of  two  contracting  parties  could.  Bat  in 
truth  there  were  no  contracting  parties  here  to  that  efiect.  Further,  that 
contract  which  was  entered  into  under  the  Act  1846  could  not  now  be  carried 
into  efiect  A  separate  terminus  was  stipulated  for,  as  well  as  a  junction 
with  the  Scottish  Central  Railway,  for  efiecting  which  they  had  now  lost  their 
powers.  They  had  indeed  been  expressly  renounced  in  sec.  25  of  that  Act^ 
because  the  ground  near  the  gas  works  on  which  the  terminus  was  to  be 
made  had  been  acquired  previously  by  the  Scottish  Central  Co.  There 
was  also  in  the  prior  contract  on  which  the  Act  was  founded,  a  stipulation 
that  either  of  the  parties  might  throw  up  their  engagements  in  the  event  of 
the  Edinburgh  and  Glasgow  Co.  not  securing  an  independent  junction  with 
the  Stirling  and  Dunfermline  line.  That  stipulation  it  was  true  had  not 
been  inserted  in  the  Act,  but  as  the  Act  had  been  obtained  in  virtue  of  the 
agreement,  it  must  be  held  to  incorporate  all  which  the  deed  contained.  The 
agreement  was,  moreover,  expressly  referred  to  as  still  binding  by  the  sub- 
sequent Act  of  1848.  These  two  circumstances  took  this  case  out  of  the 
rule  of  Tod  v.  North  British  Railway  Co,^  and  it  was  therefore  in  the  option  of 
the  Edinburgh  and  Glasgow  Co.  to  refuse  to  implement  the  agreement,  of 
which  more  than  one  essential  stipulation  had  become  incapable  of  fulfilment. 
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The  SoUcUor^Qtnerai  (Bethell),  and  Dean  of  FacuUij^  for  the  respondents.  July  8. 1863. 
We  rely  on  the  plain  reading  of  the  words  of  section  41,  Act  1846,  that  on 
the  completion  of  any  part  of  the  line,  the  reciprocal  obligations  of  the  lease  Qi^sgow  Rail, 
are  to  commence.  The  other  sections  are  all  consistent  with  this,  and  with  Co.  v,  Sdrling 
no  other  view,  and  there  is  no  difficulty  in  carrying  them  out  in  the  statutory  ^"^0^* 
form  as  each  successive  portion  is  finished.  That  which  is  already  finished 
is  a  portion  of  such  length  and  importance  as  to  leave  no  ground  for  specu- 
laticm,  as  to  what  mi^i  have  been  argued,  had  only  a  mile  or  half  a  mile 
been  in  question.  As  to  the  point  that  the  remainder  of  the  line  never  may 
be  completed,  it  does  not  arise  save  technically,  for  in  point  of  fiict,  the  whole 
line  has  now  been  completed  and  inspected  by  the  government  engineer.  As 
to  the  stipulations  in  the  agreement,  Tod  v.  North  British  BaUtvay  Co.^  5  S. 
Bell  Ap.  Gases,  184,  decided,  and  has  been  oflen  since  followed,  that  no  agree- 
ment not  expressly  embodied  or  directly  referred  to  in  a  statute  will  be  per- 
mitted to  explain  or  alter  the  statutory  provisions.  Those  provisions  have 
here  been  fully  implemented  by  the  Stirling  and  Dunfermline  Company,  for 
they  duly  served  the  notices  necessary  for  acquiring  the  land  for  completing 
the  line,  and  for  a  station,  and  the  circumstance  that  part  of  the  land  belongs 
to  the  Scottish  Central  Company,  does  not  invalidate  these  notices,  because 
they  were  made  under  the  Act  1 846,  and  all  powers  contained  in  that  Act 
are  saved  by  the  second  section  of  the  Act  1849.  Then  the  twenty-fifth 
section,  which  is  that  relied  on,  contains  in  its  outset  a  saving  dause,  which 
prevents  it  being  applicable  at  all  to  the  land  in  question. 

The  LoBD  Chanckixob.  My  Lords,  this  is  a  case  which,  in  the  view 
I  take  of  it,  lies  in  the  very  narrowest  compass.  The  main  question  is  as  io 
the  construction  of  the  Act  of  1846,  and  I  must  own  that  if  I  had  been  in  the 
Court  of  Session,  probably  I  should  have  taken  a  difierent  view  from  what 
the  learned  Judges  there  took.  The  reason  why  I  entertain  that  opinion  is, 
because  it  seems  to  me  perfectly  clear  that  some  violence  must  be  done  to  the 
language  of  the  Act,  the  language  of  the  forty-first  section  of  the  Act  For, 
taking  these  words  strictly,  literally,  would  be  clearly  to  involve  the  parties 
in  that  which  would  be  absurd.  It  cannot  be  that  on  the  completion  of  half 
a  mile,  the  company  were  bound  to  take  it  and  pay  a  very  heavy  rent  for  it. 
That  was  not  what  was  contemplated  by  the  legislature.  The  only  question 
is,  how  with  the  least  possible  violence  to  the  language,  you  are  to  interpret 
the  words  "  or  any  part  thereof?"  The  construction  put  upon  it  by  the  Court 
of  Session  is,  that  it  means  any  reasonable  part.  I  am  very  much  inclined 
to  adopt  the  same  view,  but  then  where  I  feel  inclined  to  difier  from  the 
Court  of  Session  is  in  this,  that  I  do  not  think  that  the  question  of  whether 
a  particular  part  is  a  reasonable  part  is  a  question  that  the  legislature  meant 
to  be  solved  by  the  Court.  I  think  the  true  meaning  is  this,  upon  comple- 
tion of  the  whole  they  are  to  take  the  lease,  or  if  the  parties  think  fit,  on  the 
completion  of  any  part  short  of  the  whole.  That  was  necessary  because  one 
railway  can  only  lease  to  another  in  virtue  of  an  express  authority  given  to 
it  by  the  legislature.  If  the  legislature  had  said,  you  may  lease  the  line  frt>m 
point  A.  to  point  B.,  grave  doubts  might  have  arisen  whether,  if  they  did  oeft 
carry  it  quite  up  to  B.,  it  were  competent  to  lease  or  to  take  in  lease  the  por- 
tion made.    Therefore  interpret  the  words  in  this  way,  that  on  the  oomple-^ 
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July  8. 1858.  ^on  of  the  entire  railway,  or  a  reasonable  part,  the  reasonableness  to  be  de- 
v-^Y"*^      termined  bj  the  parties  themselves,  then  the  lease  was  to  take  effect.     I 
Edin.  and       arrive  at  this  conclunon  on  several  grounds.    I  do  not  see  what  the  Conrt 
Glasgow  Rai    j^^  ^  guide  it  in  saying  whether  any  part  is  a  reasonable  part  or  not.    That 
and  Dunferm.  is  to  be  the  test  ?   The  Solicitor-General  suggested  that  it  mast  be  a  portion 
Kailway  Co.    ^^  station  to  Station.     That  would  involve  the  parties  in  endless  difficulty- 
Then  it  was  said,  such  a  portion  as  they  might  work  with  profit.     How  is 
the  Court  to  judge  of  that?  Besides,  it  was  pointed  ont  by  Sir  F.  KeUy,  that 
though  the  line  were  completed  from  Stirling  to  Dunfermline,  yet  the  Act 
provides  that  it  shall  not  be  worked  till  the  branches  are  completed.     Then 
again  if  they  are  to  take  only  a  part,  I  have  never  been  told  of  any  sufficient 
solution  of  the  difficulty  which  is  to  happen  if  the  whole  line  is  not  completed. 
I  do  not  know  how  far  it  does  or  does  not  appear  that  they  could  complete 
it.     Upon  that  I  give  no  opinion,  but  if  they  are  bound  to  take  a  part  it  was 
possible  that  the  whole  could  not  be  completed.    Then  the  Solicitor-Greneral 
says  that  the  legislature  has  not  contemplated  that    The  legislature  has  con- 
templated it,  and  has  provided  for  it    I  confess  I  think  the  view  I  have  taken 
may  be  borne  ont  by  the  words  in  the  preamble  of  the  Act,  beginning, 
•  ^'  whereas  the  said  railways  might  be  beneficially  worked  in  connection  with 
the  Edinburgh  and  Glasgow  Railway,  and  the  coidpany  to  whom  the  last 
mentioned  railway  belongs  are  willing  to  take  on  lease  and  work  the  same 
if  authorised  by  Parliament  so  to  do,"  and  the  Stirling  Company  ^'  are  will- 
ing to  lease  the  railways  to  such  company."     Now  that  being  the  object,  the 
'  Act  is  pasised,  and  the  forty-first  section  carries  it  into  effect  by  granting  a 
lease  of  these  railways,  that  is,  of  the  ^'  main  line  and  branches/'  for  thir^- 
:  five  years.     On  these  grounds,  I  should  have  come  to  a  different  conclusion 
from  the  learned  Judges  in   the  Court  below — ^but  I  understand  that  is 
,  not  the  opinion  of  the  majority  of  your  Lordships.     I  have  felt  it  my  duty 
however  to  give  my  opinion,  and  having  done  that,  I  leave  it  to  your  Lord- 
.  ships  to  dispose  of  the  case  as  you  think  fit. 

Lord  Brougham.  My  Lords,  in  this  case  I  entirely  agree  with  my  noble 
and  learned  friend  on  the  woolsack,  that  the  question  lies  in  a  very  narrow 
.  compass,  and  that  the  construction  of  the  words  to  which  he  has  referred  in 
the  sections  of  the  Act  of  1846,  is  not  overruled  or  altered  at  all  by  what  is 
to  be  found  in  the  Act  of  1849.  My  Lords,  I  do  not  understand  that  my 
noble  and  learned  friend,  (although  he  says  that  had  the  question  now  come 
before  him  for  the  first  time  his  opinion  would  have  been  different  from  that 
entertained  by  the  Court  below,)  holds  it  so  strongly  that  he  wonld  be  now 
prepared,  if  it  rested  upon  him,  to  reverse  the  judgment  which  was  unanimous 
in  the  Court  below,  both  of  the  learned  Lord  Ordinary,  and  of  the  four 
Judges  to  whom  it  went  by  advocation,  by  appeal  as  it  were.  My  Lords,  I 
certainly  agree  with  the  Court  below.  I  hold  that  they  adopted  the  right 
oonstruction  ofthe  forty-first  section.  I  hold  that  that  section  enacts  that  the 
railways  are  to  be  taken  after  total  completion,  if  it  is  a  completion  of  the 
whole,  or  after  the  completion  of  a  part,  if  it  is  a  partial  completion,  for  the 
period  of  thirty-five  years  after  such  completion,  and  are  to  be  held  in  lease 
-  for  that  period  from  and  'after  such  compledon  of  a  part 

My  Lords,  it  has  be^i  said,  Sind  was  argued  at  the  bar,  that  we  must  supply 
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something  by  intendment  as  to  completion.     I  take  it,  however,  that  vre  may  July  8.  Id63r 
lead  the  words  "completion"  and  "complete"  in  the  sense  complete  for  work-      ^•-y^-' 
ing,  fit  for  working,  which  would  not  only  imply  that  the  rails  were  laid  down,  ^^*"'  ®°1  ., 
but  that  it  should  he  complete  during  a  certain  material  part  of  its  distance, Co. t^Stirlmg 
I  should  say  from  station  to  station,  without  which,  undoubtedly,  it  could  notandDanfeim. 
be  said  to  be  complete  for  working,  and  this  would  exclude  the  supposition 
that  you  are  to  go  the  extreme  length  of  holding  that  the  lease  must  begin 
when  half  a  mile  is  completed.     Then  provision  is  made  for  the  rent,  and 
very  properly  4  per  cent,  is  made  payable  upon  the  expenses  of  getting  the 
Act,  because  whether  the  whole  line  be,  is,  or  is  not  to  be  enjoyed  for  that 
period  of  thirty-five  years  from  the  time  of  the  total  or  partial  completion,  it 
is  proper  they  should  pay  a  portion  of  the  expense  of  obtaining  that  Act,  with- 
out which  no  part  could  be  enjoyed  by  any  body.    But,  then,  the  rest  of  the 
rent  is  to  consist  of  4  per  cent,  upon  what  ?    Upon  the  expenses  of  construc- 
tion, which,  of  course,  would  be  the  construction  of  the  part  completed  and 
enjoyed.    My  Lords,  it  is  obvious. 

I  do  not  enter  further  into  the  case.  I  have  seen  nothing  to  disapprove  in 
the  opinions  and  arguments  given  by  the  learned  Judges  in  the  Court  below. 
I  most  entirely  concur  not  only  in  the  conclusion  to  which  they  have  arrived, 
but  in  the  grounds  on  which  the  conclusion  is  founded. 

LoBD  St  Leonabds.  My  Lords,  it  appears  to  me  that  the  judgment  of  the 
Court  below,  is  in  all  respects  right ;  and  I  should  have  felt  a  very  confident 
opinion  on  that  subject,  if  it  had  not  been  for  the  view  which  has  been  ex- 
pressed by  my  noble  and  learned  friend  on  the  woolsack.  The  question  arises 
under  an  Act  of  Parliament  which  has  this  peculiarity,  that  it  not  only  de- 
clares that  a  lease  is  to  be  granted,  but  in  effect  it  executes  its  own  purpose, 
and  has  actually  vested  the  property  in  the  party  who  was  to  hold  it  for  a 
certain  term  of  years.  Now,  we  have  had  a  very  elaborate  argument  to  shew 
us  that  this  Act  never  can  have  effect  as  to  vesting  the  property,  unless  in 
one  of  two  cases ;  that  is,  either  that  the  whole  of  the  projected  railway  shall 
be  completed,  or  that  the  new  company,  the  Stirling  and  Dunfermline  Com- 
pany, shall  elect  (for  that  is  the  way  in  which  it  was  originally  argued  by  the 
appellants)  to  execute  only  a  portion  of  it,  in  which  case  the  appellants  admit 
that  they  are  bound  by  the  lease  ;  but  they  say  they  are  not  bound  to 
take  a  portion  where  it  is  intended  to  go  on  and  complete  the  railway,  and 
that  the  lease  of  it  must  be  one  term.  Now  that  is  very  capricious.  But  only 
observe  for  a  moment  the  relation  between  the  two  parties,  and  the  whole  dif- 
ficulty appears  to  me  to  vanish.  Had  the  new  company  not  intervened  to 
execute  this  line,  what  would  have  been  the  result?  The  Edinburgh  and 
Glasgow  line,  who  went  with  them  to  Parliament,  would  have  gone  alone, 
and  would  have  executed  the  works  of  the  railway  in  a  manner  to  enable  them, 
as  all  railway  companies  do,  to  work  a  certain  portion  when  it  was  completed, 
not  waiting  till  the  completion  of  the  whole,  but  taking  care  in  the  interim  to 
run  from  a  point  to  a  point  which  should  be  productive  of  a  profit,  and  so  give 
them  fiinds  with'  which  to  go  on.  If,  therefore,  this  had  been  the  case,  exactly 
the  same  thing  would  have  taken  place  which  will  take  place  under  the  deci- 
sion of  the  Judges  below,  the  railway  having  been  executed  by  one  company, 
and  being  to  be  worked  by  another. 
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July  8. 1868.  But  if^  on  the  other  hand,  the  appellantfl  are  right,  let  ns  see  what  an  ab- 
^''^^'^  surdity  would  have  been  the  consequence.  The  thirteen  miles  are  executed, 
GUwo"  RaiL  ^^^  ^^^  ^^  ^^^  ^^  ^^*  bound  to  take  them.  But  under  the  statute,  haying 
Co.  V.  Stirling  obtained  Mr  Miller's  certificate,  the  respondents  are  freed  from  all  further 
OTid  Danferm.  charge  over  that  portion.  Then,  are  these  thirteen  miles  to  be  thrown  open 
^^^  to  the  world  and  not  to  be  protected?  There  never  was  an  absurdity  equal 
to  this.  Now  in  the  reply,  that  section  of  the  first  Act  was  brought  forward 
to  which  my  noble  and  learned  friend  has  alluded,  namely,  the  provision  that 
the  main  line  shall  not  be  open  till  the  branches  are  ready  to  be  opened  at  the 
same  time.  Why,  look  what  the  clear  intention  was.  You  shall  not  get  one 
of  these  braoches  which  are  so  much  required,  but  you  shall  execute  them  as 
soon  as  you  execute  the  whole  of  your  main  line  and  are  ready  to  open  it. 
But  the  Act  does  not  say  that  you  shall  not  open  the  branches  till  the  main 
line  is  opened.  And  then  your  Lordships  are  asked  to  say  what  would  have 
been  the  result,  supposing  this  company  had  executed  the  works  of  the  main 
line  without  executing  the  branches.  There  might  have  been  no  profit,  but 
the  old  company  might  have  been  compelled  to  take  it.  But  the  branch 
railways  were  executed  first,  and  were  put  into  a  state  for  working,  and  the 
main  line  was  finished  last.  Now,  as  to  the  sections  in  the  original  Act  which 
have  been  so  much  referred  to,  the  result  of  them  is,  that  when  the  main  line 
and  branches  or  a  part  of  them  is  completed,  the  whole  or  the  part  completed 
vests  in  the  old  company  for  the  term  of  thirty-five  years.  There  can  be  no 
other  construction.  As  regards  the  part,  that  must  be  open  necessarily  to  the 
constniction  of  a  reasonable  part.  There  was  a  little  difficulty  about  the  rent, 
but  the  Act  expressly  provides  that  the  time  of  payment  of  the  rent,  and  the 
arrangements  with  regard  to  it  shall  be  in  the  discretion  of  the  parties.  Bat 
as  regards  the  rest,  it  seems  to  me  to  be  the  simplest  of  all  simple  things. 
As  soon  as  a  proper  portion  was  completed,  it  was  to  be  taken  by  the  old  com- 
pany, and  the  learned  Judges  below  have  put  the  proper  construction  upon  the 
Act.  The  old  company  was  sufficiently  protected  by  the  provision  for  inspection 
by  Mr  Miller,  and  when  he  had  certified  the  completion  of  a  part,  that  part  at 
once  vested  in  the  old  company,  and  the  term  then  commenced.  I  see 
nothing  in  the  elaborate  argument  which  was  made  about  the  impossibility  of 
the  incompleted  portions  vesting.  As  the  successive  portions  are  completed 
they  will  vest  in  the  company  for  that  particular  term,  and  I  apprehend  very 
clearly  that  the  whole  is  one  term,  and  that  that  term  is  to  date  from  the 
period  of  the  4th  December  1850,  when  Mr  Miller  made  his  certificate.  The 
Court  below  has  given  no  decision  upon  this  point,  but  it  has  in  one  respect 
gone  further,  for  it  has  imposed  a  condition  on  the  respondents  to  go  on  and 
complete  the  railway.  In  that  respect  I  think  it  has  gone  further  than  the 
case  warranted — but  that  does  not  lie  in  the  mouth  of  the  appellants.  And 
1  do  not  think  it  was  necessary  for  the  Court  below  to  enquire  into  what  was 
exactly  the  state  of  things  with  regard  to  whether  any  part  of  the  land 
necessary  to  complete  the  works  had  not  been  bought  The  Act  of  1846 
was  an  Act  between  both  parties.  The  Act  of  1848  was  obtained  by  one 
and  submitted  to  by  the  other.  According  to  my  apprehension  any  term 
which  was  varied  in  that  Act  of  1848  was  as  binding  upon  the  one  party  as 
on  the  other.    The  line  was  varied,  and  of  course  the  lease  was  also  varied 
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and  made  applicable  to  the  varied  line.    And  there  was  a  saving  introduced  Jnij  8. 1858. 
into  that  Act  because  at  that  time  the  new  company  wished  to  get  rid  of  the       "^^  t^ 
lease,  and  the  old  company  would  not  permit  them.    But  the  saving  applies  Glasgow  BaiL 
not  only  to  the  agreement  but  to  the  Act  of  1846,  and  therefore  that  neutra-  Co*  v.  Stirling 
lises  and  explains  the  saving,  and  renders  it  altogether  imperative  as  regards  ^iiwi^°<^' 
the  parties  now  before  your  JLordships.    Then  comes  the  Act  of  1849.    Now 
that  Act  was  strongly  opposed  by  the  old  company  ;  they  had  by  this  time 
changed  their  note,  and  insisted  particularly  that  they  ought  to  be  released 
from  their  obligation.    Parliament  decided  against  them,  and  the  very  first 
provision  of  that  Act  is  one  saving  the  rights  not  of  one  company  or  the  other, 
but  of  both  companies,  that  is  to  say,  the  one  shall  have  the  power  of  making 
and  the  other  the  power  of  working  the  railway  when  made  as  altered  by  this 
Act,  notwithstanding  anything  that  may  have  taken  place. 

My  Lords,  I  might  go  &rther  into  these  Acts— but  I  am  aware  that  other 
business  is  about  to  come  on.  But  if  I  were  to  go  through  the  Acts  I  could 
shew  that  eyery  clause  is  consistent  with  the  view  I  have  taken,  that  in  this 
view  everv  word  will  receive  effect  in  its  natural  construction,  the  real  inten- 
tion  of  the  legislature  and  of  the  parties  will  receive  effect,  and  the  old  com- 
pany will  not  be  permitted  to  evade  their  contract  on  refined  arguments  such 
as  have  been  addressed  to  your  Lordships ;  whilst  on  any  other  view  you 
must  cut  down  words  of  clear  and  strong  import,  and  which  admit  of  not  the 
slightest  doubt  in  their  construction.  There  was  one  point  which  was  a  good 
deal  pressed,  with  regard  to  the  charge  of  interest  upon  the  expenses  of  the 
Act  of  Parliament.  That  claim  was  made  in  the  summons  and  was  not  re- 
sisted in  the  defences.  After  the  interlocutor  on  the  principal  point  in  the 
Court  below,  the  Lord  Ordinary  made  a  remit  on  that  question.  It  has  been 
appealed  to  this  House,  but  I  apprehend  as  a  mere  make-weight  It  was  not 
resisted  in  the  Court  below,  nor  appealed  to  the  Inner  House,  and  I  there- 
fore apprehend  that  it  is  a  little  too  late  to  enter  into  that  objection.  The 
interlocutors  complained  of  must  therefore  be  afiirmed,  and  as  there  were  no 
good  grounds  for  the  appeal,  with  costs. 

JBolL  Perhaps  your  Lordship  will  permit  me  to  say  as  to  costs,  that  in 
Johnson  v.  Beattki  this  House  laid  down  the  rule  that  when  there  was  a  difier- 
ence  among  your  Lordships  on  the  question  of  affirming  an  interlocutor,  that 
interlocutor  should  not  be  affirmed  with  costs. 

LoKD  Chancellor.  If  we  act  upon  aujrthing  of  that  sort  I  should  require 
further  time  to  consider.  I  thought  it  my  duty  to  express  the  opinion  which 
I  entertained,  but  the  fact  of  its  being  different  from  that  of  my  noble  and 
learned  friends  would  certainly  lead  me  to  doubt  whether  my  noble  and 
learned  friends  may  not  be  right 

Interlocutor  ^*  affirmed  with  costs." 

&f /fe^wT^inburgb,  }  A«ente  for  Eespondents. 

(J.  B.  K.) 
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No.  17.  URQUHART  v.  UBQUHABT. 

TaHsie. — ^The  proprietor  of  an  estate  haying  made  up  his  titles  as  heir  of  provision  nnder 
a  marriage  contract,  which  contained  a  destination  fenced  with  irritant  and  resolntiTe 
clauses,  but  no  prohibitions  afcainst  alienation  or  contracting  of  debt,— ^«/d^  that  a  snbse- 
qnent  strict  entail  made  by  him  was  invalid,  and  might  be  reduced  as  ultra  vtret. 

Homologathn — Title, — E^H  that  an  heir  who  has  made  up  his  titles  nnder  one  ioyesti- 
tnre,  and  possessed  on  them  for  some  years,  is  not  barred  from  afterwards  challenging  that 
investiture,  and  recurring  to  a  different  title  standing  in  his  person. 

Statute.'^-Held  that  the  48d  section  of  the  statute  11  and  12  Vict,  c  86  is  not  retro- 
spective. 

July  14. 1858.     In  1758,  bj  ante-nuptial  contract  of  marriage,  Keith  Urqnhart,  with  con- 
'^^'Y'^      MB^  of  ^^8  father,  resigned  and  surrendered  the  lands  and  barony  of  Mel- 
Urquhart  v,     drum,  in  the  countj  of  Aberdeen,  in  fiivour  and  for  new  infeftment  to  be 
^    ^  granted  to  himself  and  the  heirs-male  to  be  procreate  of  the  marriage,  whom 

fiuling,  to  the  heirs-male  of  any  future  marriage,  whom  fisuling,  successively 
to  the  heirs-female  of  tbe  marriage,  to  the  heirs  whatever  of  his  body,  and  to 
his  heirs  of  line,  in  the  order  contained  in  a  deed  of  settlement  made  by  his 
father  in  1749,  whom  all  failing,  to  his  heirs  and  assignees  whomsoever ;  but 
that  with  and  under  the  conditions  and  restrictions  contained  in  the  contract 
of  marriage,  which  were  appointed  to  be  inserted  in  all  future  charters,  ser- 
viees,  and  infeflments.    These  conditions  were  the  exclusion  of  heirs-portion- 
ers,  the  assumption  of  name  and  arms  of  Urquhart,  and  a  prohibition  against 
alteration  of  the  order  of  succession,  '<  in  so  far  as  the  same  is  conceived  in 
favour  of  or  may  be  extended  to,  or  affect  the  descendants  of  the  body  of  the 
said  Keith  Urquhart,  or  of  the  body  of  the  foresaid  William  Urquhart  his 
father,  and  specified  herein  or  in  the  deed  of  settlement  above  mentioned,  and 
charter  and  sasine  following  thereon."    This  prohibition  was  validly  fenced 
with  irritimt  and  resolutive  clauses.    But  there  were  no  such  clauses,  nor  any 
prohibition,  applicable  to  alienations  or  to  the  contraction  of  debt. 

On  the  death  of  Keith  Urquhart,  his  son  James,  as  heir-male  of  the  mar- 
riage, expede,  and  was  infeft  on,  a  Crown  charter  of  resignation  dated  Feb- 
ruary 1794,  proceeding  on  the  procurator  of  resignation  contained  in  tbe 
marriage  contract,  and  containing  the  provisions  and  conditions  by  it  required 
to  be  inserted.    In  1818  he  expede  a  new  Crown  charter  on  procuratories 
granted  by  himself  in  favour  of  himself  and  the  other  heirs  of  the  former 
destination,  and  containing  the  same  provisions  and  conditions.    In  1825  he 
executed  a  strict  deed  of  entail  of  the  estate.    The  destination  was  the  same 
as  that  contained  in  the  previous  investitures,  but  prohibitions  were  now 
added   against  alienationa  and  contraction  of  debt^  and  these  were  duly 
fenced  by  irritant  and  resolutive  clauses,  appointed  to  be  inserted  in  aU  future 
investitures.     The  entail  was  duly  recorded,  the  maker  was  infefl  on  the  pre- 
cept of  sasine  contained  in  it,  and  further  expede  a  Crown  charter  of  confir- 
mation in  1826. 

In  1823  he  executed  a  last  will  and  testament,  by  which  he  bequeathed 
his  moveable  property,  subject  to  a  liferent  to  his  wife  and  the  payment  of 
certain  legacies,  to  his  cousin  Beauchamp  Colclough  Urquhart,  the  respondent 
in  the  present  appeal,  as  residuary  legatee.    The  deed  contained  a  declaration 
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of  the  wish  of  the  testator  that  iq  the  event  of  hiB  wife  surviving  him  she  Jidy  14. 1868. 
should  enjoy  the  use  of  the  mansion-house  and  grounds  of  Meldrum  during  „     ,     . 
her  life  at  the  rent  of  £80  sterling,  and  should  have  power  to  occupy  as  much  Urquhart^ 
of  the  pasture  or  other  ground  in  the  vicinity  of  the  house  as  she  thought  fit, 
on  paying  for  it  one  half  of  the  fair  estimated  rent ;  and  it  provided,  that  <'  if 
the  said  Beaochamp  Colclough  Urquhart  and  his  foresaids,  as  heirs  of  entail, 
shall  refuse  or  demur  to  acquiesce  in  and  not  at  once  give  full  effect  to  these 
my  wishes  for  my  said  wife's  comfort  and  convenience,  then  and  in  that  case 
that  he  and  his  foresaids  shall  not  receive  or  have  any  benefit  whatever  from 
the  provisions  conceived  hereby  in  his  or  their  favour."    Mrs  Urquhart  how- 
ever predeceased  her  husband. 

In  1835  James  Urquhart,  the  entailer  and  testator  died,  and  Beauchamp 

Colclough  Urquhart  served  heir  of  tailzie  to  him  under  the  deed  of  1825,  and 

was  infeft  as  such  in  1836.    But  in  1847  he  along  with  his  eldest  son  raised 

an  action  of  reduction  of  that  deed,  and  of  the  whole  titles  made  up  under  it, 

on  the  ground  that  it  was  uUra  vires  of  James  Urquhart,  himself  taking  as  a 

limited  fiar  under  the  marriage  contract  of  1753,  to  impose  additional  fetters 

on  the  future  heirs  under  the  destination  therein  contained.    There  wbs  also  a 

conclusion  for  declarator  that  the  pursuer  was  entitled  to  make  up  titles  to  the 

estate  without  inserting  in  them  any  other  conditions  or  provisions  than  those 

contained  in  the  marriage  contract.     Defences  were  lodged  for  Beauchamp 

Coldongh  Urquhart  junior,  second  son  of  B.  C.  Urquhart  the  pursuer.    In 

the  course  of  the  action  it  appeared  that  certain  superiorities  of  lands  included 

under  the  marriage  contract  having  been  disponed  by  James  Urquhart  for  the 

purpose  of  creating  votes,  had  been  reconveyed  to  him  prior  to  the  execution 

of  the  taikie  of  1825,  and  were  included  under  that  deed.     By  minute  the 

pursuers  restricted  the  conclusions  of  the  action  in  so  far  as  these  lands  were 

oonceived  to  the  dommium  ytUe^  but  they  abandoned  all  right  and  tide  to  the 

superiorities,  and  therefore  craved  a  reduction  in  toto  of  the  deed  of  entul  and 

consequent  writs. 

On  22d  December  1848  the  Lord  Ordinary  (Wood,)  ^<  reduced,  declared, 
found,  and  decerned  in  terms  of  the  conclusions  of  the  libel  as  restricted  by 
the  said  minute  and  now  insisted  in.''  On  20th  Feb.  1851  the  Inner  House, 
(First  Division),  adhered.  Against  these  interlocutors  the  present  appeal 
was  brought. 

RoU,  Q.C.,  and  Kerr,  for  the  appellant.  There  are  several  preliminary 
and  personal  exceptions  to  the  title  of  the  pursuer  in  this  action.  He  has 
already  homologated  the  deed  which  he  now  seeks  to  reduce  by  making  up 
his  own  titles  under  it,  and  by  granting  bonds  as  heir  of  entail,  in  terms  of 
the  statute  10  Geo.  III.,  c.  51.  He  also  made  up  titles  under  it  to  properties, 
which  in  any  view,  and  by  his  own  admission,  were  competently  included 
under  it.  But  having  once  elected  to  take  up  these,  and  with  these  the  others 
which  were  conjoined  with  them  in  the  deed  now  in  question,  it  is  out  of  his 
power  to  go  back  now  and  renounce  tiiat  deed.  Further,  in  the  will  of  James 
Colclough  there  was  an  express  recognition  of  the  validity  of  the  tailzie  im- 
posed uj)on  the  pursuer,  and  which,  by  taking  under  the  will,  he  took  upon 
himself.     He  was  not  to  be  entitled  to  the  provisions  in  his  fiivour  there  made, 
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July  14. 1858.  except  on  condition  of  doing  certain  things  as  heir  of  tailzie.     He  accepted 
^-^v*^      the  provisions,  and  therefore  came  under  the  obligations  and  assnmed  the 

Urquhart  v,    character  in  respect  of  which  they  were  imposed,  to  renounce  which  none  were 
^  to  approbate  and  reprobate  the  will ;  BreadaJbane^s  Tnuttees,  5th  March  1840, 

2  D.  731.  Another  and  valid  objection  to  the  pleas  of  the  pursuer  was 
started  by  Lord  Fullerton  in  the  Court  below,  founded  on  the  recent  Entail 
Act,  11  and  12  Vict,  c.  36,  §  43.  By  this  section  it  is  declared,  that  when 
an  entail  is  invalid  as  regards  one  fetter,  ^^  then  and  in  that  case  such  taibde 
shall  be  deemed  and  taken  from  and  after  the  passing  of  this  Act  to  be  invalid 
and  ineffectual  as  regards  all  the  prohibitions,  and  the  estate  shall  be  subject 
to  the  debts  and  deeds  of  the  heir  then  in  possession,  and  of  his  successors,  as 
they  shall  thereafter  in  order  take  under  such  tailzie,  and  no  action  of  forfeit- 
ure shall  be  competent  at  the  instance  of  any  heir-substitute  in  such  tailzie 
against  the  heir  in  possession  under  the  same,  by  reason  of  any  contravention 
of  all  or  any  of  the  prohibitions.''  Under  this  enactment,  the  maxxiage  con- 
tract of  1753,  which  was  defective  as  a  tailzie,  in  consequence  of  having  no 
prohibitions  against  contracting  debt  or  alienations,  became  utterly  null  as  re- 
gards the  prohibition  against  altering  the  order  of  the  succession.  James 
Urquhart,  therefore,  held  under  it  as  fee-simple  proprietor,  and  as  such  was 
entitled  to  execute  the  entail  of  1825  as  if  none  before  had  ever  existed.  But 
even  apart  from  this,  and  admitting  the  validity  of  the  maiTiage  contract  as  a 
destination,  the  power  of  James  Urquhart  to  impose  further  fetters  on  the 
succeeding  heirs  was  not  interfered  with.  The  cases  cited  on  the  other  side 
were  not  in  point,  there  being  in  each  of  them  two  points,  only  one  of  which, 
and  that  not  arising  in  the  present  case,  was  decided  in  each.  And  the  views 
of  the  appellant  were  strongly  supported  even  in  these  cases  by  the  observa- 
tions of  Lords  Braxfield  and  Eskgrove  in  the  Culdares  case,  and  of  Lords 
Balgray  and  Graigie  in  the  Fife  case.  These  Judges  held  themselves  bound 
by  the  course  of  decisions — but  that  course  of  decisions,  having  reference  in 
all  the  cases  to  an  alteration  in  the  substitution,  does  not  apply  to  the  present 
case,  where  no  alteration  was  made  in  the  substitution,  but  new  fetters  only 
were  imposed  upon  the  original  substitutes. 

Solicitor- General  {BetheU)  and  Anderson^  Q.C.,  for  the  respondents.  There 
has  been  here  nothing  which  can  be  held  to  infer  homologation  of  the  entail. 
It  has  been  repeatedly  held  that  a  party  who  has  made  up  his  titles  under  one 
investiture  may  afterwards  recur  to  another  investiture,  and  reduce  the  first ; 
Munro,  13th  Feb.  1810,  F.  C. ;  Lord  Reay^  2  S.  D.,  520,  and  1  W.  and  S., 
Ap,  Cases,  306  ;  Oardner^  9  S.  D.,  138.  The  difficulty  as  to  the  superiorities 
was  obviated  by  the  minute  renouncing  them,  and  that  raised  under  the  pro- 
visions of  the  will  never  existed,  as  the  predecease  of  the  testator's  widow 
rendered  them  inoperative.  Even  though  she  had  survived,  the  pursuer  might 
have  taken  under  the  will,  and  obseiTed  the  conditions  which  it  imposed, 
although  at  the  same  time  he  had  raised  a  reduction  of  another  deed,  which  it 
was  ultra  vires  of  the  testator  to  grant.  Upon  the  merits,  it  clearly  appears  that 
such  was  the  character  of  the  entail  of  1825.  The  marriage  contract  was 
then  a  real,  though  an  imperfect  entail ;  and  it  is  determined  by  the  clearest 
course  of  decisions  that  under  no  circumstances  can  such  a  limited  fiar,  as  the 
heir  in  possession  then  was,  add  new  fetters  to  those  contained  in  his  own 
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titles ;  Menzies  of  Ciddares,  M.  15,436 ;  Meldruroj  5  S.  D.,  796 ;  Earl  ofJvXj  U.  1863. 
Fife^  6  S>  D.)  698.    As  to  liie  plea  that  the  marriage  contract  was  cut  down       ""^^^^ 
by  the  late  Entail  Act,  the  enactment  referred  to  is  not  retrospective  in  itsuj^^i^''* 
termS)  bat  on  the  contrary  cuts  down  such  entails  as  fall  under  it  only  from 
the  date  of  the  passing  of  the  Act,  and  as  regards  the  debts  and  deeds  of  the 
heir  then  in  possession,  or  of  any  subsequent  heir.     It  does  not  therefore  cut 
it  down  so  as  to  validate  the  deeds  of  any  precedent  heir.     Still  less  could  it 
impair  the  title  of  the  present  pursuers,  whose  action  had  been  raised  for  more 
than  a  year  prior  to  the  passing  of  the  Act. 

The  Lord  Chancellor.  My  Lords,  in  this  case,  I  have  no  difficulty  in 
coming  to  the  same  opinion  as  the  learned  Judges  of  the  Court  below,  whose 
judgment  I  think  is  perfectly  right.  The  course  of  decision  has  been  perfectly 
clear  and  uniform  upon  the  point.  There  were  at  an  early  period  doubts 
thrown  out  upon  its  soundness  by  Lord  Braxfield  and  some  others — and  I  con- 
fess that  I  was  at  first  somewhat  struck  with  the  arguments  which  these  learned 
Judges  had  used.  But  whatever  be  the  soundness  of  them,  they  have  not 
received  corroboration  from  any  subsequent  decision.  It  was  indeed  argued 
that  this  house  was  not  to  be  bound  by  that  decision,  the  decision  in  the 
Ciddarea  case,  because  it  was  said  that  although  that  case  did  come  before 
this  House,  yet  that  this  House  did  not  expressly  decide  in  it  the  particular 
point  which  arises  here.  But  the  course  which  this  House  took  shews  that  it 
had  formed  an  opinion  upon  that  point,  although  it  was  not  given  in  an  ex- 
press judgment.  For  the  cause  was  remitted  back  to  the  Court  below,  in 
order  that  it  might  hear  further  argument  on  the  question,  whether  the  heir 
of  entail  was  an  institute  or  substitute ;  and  it  is  therefore  very  clear  this 
House  substantially  decided  that  if  he  were  a  substitute  he  could  not  exercise 
the  powers  which  he  attempted  to  exercise.  Then  there  followed  the  cases  of 
Mddrum,  and  of  the  Earl  of  Fife^  in  which  the  same  principle  was  affirmed, 
and  surprise  was  expressed  that  there  could  be  the  smallest  doubt  upon  it.  It 
has  indeed  been  pressed  upon  us  that  there  is  a  distinction  betwixt  this  case 
and  those,  because  here  there  was  no  attempt  to  alter  the  course  of  succession. 
It  might  be  answered  to  that,  that  if  you  impose  new  fetters,  and  if  they  are 
followed  by  resolutive  clauses,  so  that  the  heir  who  breaks  the  conditions  for- 
feits all  right  to  the  estate,  and  the  next  heir  takes  it  as  if  he  had  been  near- 
est heir  to  the  preceding  possessor,  that  does,  in  effect,  change  the  order  of 
succession.  But  I  do  not  rest  upon  this  argument  as  being  at  all  material  in 
this  case,  because  the  principle  upon  which  the  cases  I  have  alluded  to  were 
decided  seems  to  me  clearly  to  embrace  the  present  case,  and  to  establish  that 
no  alteration  of  the  entail  whatever  can  be  permitted.  The  entail  is  the 
law  of  enjoyment  of  that  particular  estate,  and  whoever  takes  the  estate  takes 
it  subject  to  that  law,  and  has  no  power  to  hold  it  except  under  that  law. 
With  respect  to  the  argument  which  was  used,  to  the  effect,  that  Mr  Urquhart 
had  homologated  the  deed  of  1825,  I  am  clearly  of  opinion,  that  there  is 
nothing  in  it  The  case  of  Oardner  and  some  others  have  decided  that  a  pro- 
prietor may  have  recourse  to  a  different  title  standing  in  his  person  from  that 
on  which  he  had  first  relied.  Neither  does  the  doctrine  of  election,  of  ap- 
probate and  reprobate,  come  in  question  here,  because  Mr  Urquhart  has  en- 
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July  14. 1853.  tirely  renounced  the  deed  on  which  he  first  made  up  his  title,  and  has  aban- 
'-'Y^-'      doned  those  small  properties  which  were  found  to  be  included  in  it     Nor 

Urquhart  v.  could  the  condition  as  to  the  jointure  to  his  predecessor's  wife,  even  if  it  had 
not  become  void  by  her  death,  compel  him  to  abide  at  all  hazards  by  the 
deed  of  1825,  to  which  it  made  reference.  Then  as  to  the  point  that  was 
raised  under  the  recent  statute,  I  have  no  difficulty  in  coming  to  the  same 
conclusion  with  the  Court  below.  The  only  doubt  that  could  be  raised  on 
reading  the  first  part  of  the  clause  entirely  disappears  when  the  whole  is  read. 
The  general  principle  is,  that  a  statute  is  not  to  be  made  retrospective  unless 
the  words  clearly  compel  you  to  give  that  effect.  But  here  they  not  only  do 
not  do  80,  but  are  themselves  irreconcilable  with  such  an  interpretation.  I 
think  the  Court  below  has  given  a  correct  judgment  on  all  the  points  in  this 
case,  and  I  accordingly  move  that  your  Lordships  affirm  it  with  costs. 

Lord  Beougham.  My  Lords,  I  entirely  concur.  The  rule  is  perfectly 
clear,  and  is  not  different  in  the  Scottish  law  from  what  it  is  in  the  English, 
that  taking  an  estate,  limited  by  an  entail,  which,  as  my  noble  and  learned 
friend  has  very  well  observed,  is  the  law  of  enjoyment  of  the  estate,  you  can- 
not alter  the  limitations  of  that  entail  in  any  way.  If  it  is  a  defective  entail, 
}f  it  is  bad,  you  may  break  through  it,  and  if  you  choose,  make  another  en- 
tail, but  whilst  it  subsists  you  cannot  alter  or  add  to  it.  I  agree  with  my 
noble  and  learned  friend  in  all  points. 

LoBD  St  Leonards.    My  Lords,  I  am  of  the  same  opinion.     Sitting  as  a 
Scottish  Court,  we  are  bound  by  Scottish  rules,  and  I  have  seldom  seen  a 
clearer  and  more  uninterrupted  rule  than  this.     The  case  has  been  fiilly  argued 
for  the  appellants,  but  I  have  seldom  seen  a  weaker. 
Interlocutor  "  affirmed  with  costs." 


jj^    13  MACDONALD  v.  LOCKHABT. 

Prescriptionr-'Tiih  to  Mxdude.^-Fosaession  of  a  barony  under  Grown  charten  for  more 
than  forty  years,  held  to  confer  a  good  title  to  exclude  against  a  party  claiming  the  supe- 
riority of  certain  lands  lying  within  the  barony. 

Aug.  15. 1853      ^^^^  appeal  was  the  concluding  act  of  a  litigation  commenced  in  1814,  and 

v^^^^^,^      continued  at  intervals  and  in  various  actions  to  the  present  time.     The  case 

Macdonald  v.  involved  consideration  of  several  voluminous  progresses  of  titles,  and  a  great 

Lockhart.        variety  of  pleas  in  law,  but  only  those  points  will  be  here  stated  which  are 

necessary  to  explain  the  judgment  ultimately  pronounced. 

Certain  lands  in  many  counties  of  Scotland,  which  had  belonged  to  the 
Knights- Templars,  became  on  the  dissolution  of  that  order  the  property  of  the 
Knights  of  St  John.  At  the  Eeformation  these  were  resigned  by  Sir  James 
Sandilands,  the  last  preceptor,  to  the  Crown,  and  by  it  re -granted  to  him  under 
the  general  designation  of  '^all  annual-rents,  Temple  lands,  teinds,''  &c.^  '^  as 
well  not  named  as  named,  being  within  the  kingdom,"  which  had  l)elongBd  to 
said  order,  and  were  erected  into  one  barony.  They  passed  after  a  succession 
of  conveyances  into  the  hands  of  Lord  Haddington,  who  in  1614  obtained  a 
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charter  of  resignataon,  with  a  clause  of  novodamus,  erecting  anew  all  theAag  15.1853. 
Temple  lands  therein  conveyed  into  one  barony  of  Drem.    Under  yarions  con-       ^*^"^^^ 
veyances,  the  portion  of  this  barony  lying  in  the  counties  of  Lanark  and  Aber-"^**^^^    '• 
deen,  came  at  length  to  be  vested  in  Laurence  Hill,  writer  in  Glasgow.     In 
1814  Hill  raised  an  action  of  non-entry  against  Sir  Charles  Macdonald  Lock- 
hart,  in  respect  of  certain  lands  of  ^^  Cumberland,  Northflatt,  Peacockland,  and 
Clydesflatt,  in  the  barony  of  Corington,"  possessed  by  him,  and  which  Hill 
averred  were  Temple  lands  of  which  the  superiority  was  vested  in  himself.    An 
opinion  adverse  to  this  claim  was  intimated  by  the  Court,  but  no  judgment 
was  given,  Hill  having  abandoned  the  action.     But  Sir  Charles,  being  desi- 
rous for  political  purposes  of  having  a  fee-simple  title  to  these  superiorities, 
his  estate  being  entailed,  entered  into  an  arrangement  with  Hill  for  the  pur- 
chase of  any  rights  he  might  have  in  them,  the  price  '^  if  any,'^  being  to  be 
fixed  by  an  arbiter.     Hill  accordingly  conveyed  them  to  him,  and  he  made  up  a 
separate  title  under  the  Crown  to  them,  but  the  arbitration  was  never  entered 
into,  and  beyond  enrolment  of  his  brother  as  a  voter  thereon,  he  never  exer- 
cised any  right  of  superiority  in  consequence.     On  his  death  his  son  Sir  Nor- 
man Macdonald  Lockhart  succeeded  him,  and  expede  a  title  to  the  entailed 
estate  of  the  barony  of  Corington,  but  with  an  express  exception  of  these 
superiorities.     Sir  Charles^  fee-simple  entail  passed  under  his  deed  of  settle- 
ment to  his  daughters.    Against  them  in  1841,  Hill  raised  an  action  for  pay- 
ment of  £3000,  as  the  price  which  he  alleged  was  to  have  been  paid  by  their 
father  for  the  superiorities  in  question.     By  a  subsequent  arrangement  with 
them,  and  in  order  to  try  the  real  question  in  dispute,  he  raised  a  declarator 
of  non-entry  in  their  names  against  Sir  Norman  Macdonald  Lockhart.     The 
Court  (1st  Division),  in  1844,  expressed  an  opinion  against  the  pursuers — ^but 
delay  of  judgment  was  obtained  on  the  averment  that  forther  documents  in 
support  of  their  case  were  to  be  produced,  and  the  action  was  again  abandoned. 
In  1845  Hill  again  raised  an  action  of  reduction-improbation  and  declarator 
of  non-entry  against  Sir  Norman  Macdonald  Lockhart,  at  the  instance  of  Mrs 
Moreton  the  daughter,  and  of  the  other  heirs  of  the  late  Sir  Charles  Mac- 
donald Lockhart.     Sir  Norman  on  the  other  hand  raised  a  counter  action  of 
reduction  of  the  pursuer's  own  titles  to  the  superiorities  claimed,  which  action 
was  conjoined  with  the  principal  one.     The  record  being  made  up,  full  plead- 
ings were  given  in  for  both  parties,  and  the  case  having  been  reported  to  the 
Second  Division,   on   22d  January  1850,  an  interlocutor  was  pronouuced 
allowing  a  proof  before  answer  to  both  parlies  of  their  respective  averments, 
"  considering  that  the  defender,  in  support  of  the  title  to  exclude  produced 
by  him,  has  averred  that  there  is  in  the  barony  of  Corington  only  one  tene- 
ment or  parcel  of  lands  known  by  the  name  of  the  lands  of  Cummerland, 
which  he  and  his  predecessors  have  possessed  as  one  tenement  under  that  name 
in  virtue  of  their  infeftments  under  the  Crown,  and  that  there  are  no  distinct 
lands  in  the  said  barony  known  by  the  separate  names  of  NortMatt,  Pakok- 
land  or  Peacockland,  and  Clidesflatt,  and  that  such  lands,  if  any  such  there 
are,  are  only  portions  of  the  said  lands  of  Cummerland,  and  have  always  been 
so  known  and  possessed,  and  that  the  pursuers  aver  that  there  are  distinct 
lands  or  tenements  situated  within  the  barony  of  Corington  which  are  Temple 
lands,  different  from  the  lands  of  Cummerland,  held  by  the  defender  Sir  Nor- 
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Aug.  15. 1858.  man  Maodonald  Lockhart  directly  under  the  Grown,  and  to  which  their  de- 
^^nr^      clarator  of  non-entry  applies/'    A  proof  was  accordingly  led,  and  ihereailer 

JJ^I^^  »•  the  Court  by  interlocutors  of  6th  December  1850,  and  19th  February  1851, 
found  substantially  in  terms  of  the  defender's  averments,  and  accordingly  sus- 
tained the  title  to  exclude.  In  the  action  at  the  instance  of  Sir  Norman 
Lockhart,  in  respect  that  the  reductory  conclusions  were  not  now  insisted  in, 
they  assoilzied  the  defenders.  And  they  found  Sir  Norman  entitled  to  aU  tlie 
expenses  incurred  in  reference  to  his  title  to  exclude,  but  not  to  those  incurred 
under  the  record  as  closed  on  the  merits.  Against  these  interlocutors  Mrs 
Moreton  brought  the  present  appeal,  and  Sir  Norman  brought  a  cross  appeal 
against  those  portions  of  the  last  which  dismissed  his  action,  and  found  him 
not  entitled  to  full  expenses. 

This  title  to  exclude,  so  sustained,  consisted  of  a  series  of  Crown  charters, 
and  infefbments  thereon,  '^  totas  et  integris  tenia  et  baronid  de  Coringtoun  com- 
prehenden.  terrcts  postea  spe^,  vizt.  terras  et  terras  dommicales  de  Cortngtoun 
cum  turre  fortaUdo^**  &c.,  &c. ;  ^'  terras  de  BumJbrae  terras  de  HiOhead  et 
terras  de  Cumberland^'*  &c.,  &c.  These  carried  the  title  back  to  1722,  at 
which  date  the  deed  of  entail  on  which  they  proceeded  was  executed  by  the 
ancestor  of  the  Lockharts.  By  him  the  lands  had  been  purchased  at  a  judicial 
sale  in  1694,  as  the  hcereditas  jacens  of  Sir  William  Lindsay,  a  Crown  vassal 
in  the  barony  of  Corington.  But  it  was  averred  by  the  pursuers  that  this 
same  Sir  William  Lindsay  was  also  proprietor  of  the  dominium  tttUe  of  the 
Temple  lands  of  which  they  claimed  the  superiority,  and  held  them  under  a 
charter  from  the  then  superior  of  the  Temple  lands,  the  Earl  of  Haddington, 
and  that  he  had  by  a  conveyance  in  his  own  lifetime  conveyed  that  domimum 
utile  to  the  ancestors  of  the  Lockharts.  But  no  infeftment  having  been  taken 
by  the  Lockharts  in  them,  they  had  remained  ever  since  in  non-entry. 

It  was  in  the  opinion  of  the  Judges  of  the  First  Division  of  the  Court  of 
Session  in  1844,  sufficiently  established  by  the  writs  produced,  that  there  had 
been  prior  to  1643,  two  separate  properties  comprehended  locally  within  the 
barony  of  Corington ;  one,  the  barony  proper,  held  of  the  Crown,  and  the  other 
the  Temple  lands  of  Cummerland,  &c.,  held  of  the  Temple  superiors.  But 
they  held,  as  the  Second  Division  did  afterwards  on  more  complete  inquiry, 
that  these  Temple  lands  had  now  become  undistinguishable  from  the  rest  of  tibe 
barony,  and  that,  in  whatever  way  acquired  originally  by  the  present  owners 
of  that  barony,  they  had  been  since  1722  included  under  the  general  descrip- 
tion of  the  barony,  and  as  such  had  been  held  under  its  charters  from  the 
Crown. 

It  is  therefore  unnecessary  to  enumerate  the  progress  of  the  pursuer's  titie 
— the  objections  that  were  taken  to  it — as  ultimately  nothing  turned  upon  it 
The  pleas  urged  on  that  part  of  the  case  which  came  to  be  decided,  were  as 
follows : — 

The  Dean  of  Faculty^  and  Anderson^  Q.  C,  for  appellants.  Rights  of  supe- 
riority cannot  be  lost  by  mere  lapse  of  time ;  Erskine,  iii.  7,  12 ;  Fergnsson, 
4  Jurist,  431;  Hill,  US.  950;  Forbes,  1  W.  and  S.  app.  cases,  657. 
Prescription,  which  thus  cannot  run  against  a  superior,  cannot  run  in  any 
case  except  when  founded  on  a  sufficient  title.  Act  1617,  c.  12.  Here  there 
was  no  title  to  the  superiority  in  question  ever  conveyed  to  the  respondent's 
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authors,  and  he  cannot  therefore  defend  himflelf  by  any  period  of  time  elapsed.  ^^'  ^**  *®*^ 
These  lands  were  part  of  another  barony,  that  of  Drem,  and  though  described      "^^^^ 
as  "  lying  in  the  barony  of  Corington''  that  was  merely  their  local  designa-  Lockhart. 
tion,  and  gave  the  owners  of  Corington  no  right  over  them.     The  ancient 
writs  produced  shew  that  they  were  always  held  of  distinct  superiors  from  the 
barony  of  Corington,  and  the  words  by  which  that  barony  was  then  described 
were  precisely  the  same  as  those  which  are  used  now.    Neither  will  general 
words  bring  a  property  to  which  a  distinct  title  exists  under  an  entaO,  King, 
6  B.,  821.    In  any  case,  as  the  existence  of  these  separate  superiorities  was 
acknowledged  by  Sir  Charles  Macdonald  Lockhart,  who  purchased  them,  and 
confirmed  by  his  son  Sir  Norman,  who  excepted  them  expressly  from  his 
title  to  the  entailed  estate,  he  is  precluded  from  now  challenging  them. 

Solicitor- Oeneralj  [BetheU^)  and  Gfordon,  for  the  respondents.  There  ap- 
pears from  the  writs  produced,  although  no  direct  conveyance  can  now  be 
found,  to  be  a  strong  presumption  that  the  Earl  of  Haddington  had  conveyed 
the  superiorities  in  question  to  Sir  William  Lindsay.  If  so,  they  passed  by 
his  general  conveyance  to  Sir  George  Lockhart.  It  was  undoubtedly  the  un- 
derstanding that  the  whole  property  possessed  by  Sir  W.  Lindsay  passed  by 
his  sale.  But  in  any  case,  the  titles  of  the  respondent  to  the  barony  of  Cor- 
ing^n  are  broad  enough  to  include  the  lands  in  question,  and,  if  so,  the 
Crown  charters  support  prescription  as  to  them  as  well  as  the  others ;  Erskine, 
ii.  6,  18 ;  Leven?  Diet.,  10,816 ;  Dalrymple,  3  D.,  837.  Even  supposing 
there  had  been  formerly  another  title,  the  possession  now  must  be  attributed 
to  the  Crown  charters ;  Robertson  Hume,  463 ;  Bruce,  Diet,  10,805  ;  Walker, 
5  S.,  409  ;  Wilson,  2  D.,  159 ;  Elibank,  12  S.,  98.  The  nominal  purchase 
of  the  superiorities  by  Sir  C.  Lockhart  could  not  prejudice  his  successors  in 
the  entail,  and  the  exception  in  Sir  Norman's  titles  only  left  that  portion  of 
his  property  as  yet  in  non-entry  under  the  Crown.  As  to  the  cross  appeal, 
the  first  part  of  it  was  necessary  to  keep  open  the  right  to  discuss  the  appel- 
lant's own  title.  The  second  part  was  against  the  finding  as  to  expenses,  by 
which  the  respondent,  (defender,)  had  been  compelled  to  bear  the  expense  of 
a  defence  which  he  only  stated  in  compliance  with  the  stat.  6  Geo.  IV.,  c. 
120,  §  5,  and  relative  Act  of  Sederunt  of  11th  July  1828,  §  36.  The  record 
was  made  up  under  the  sanction  of  the  Court  on  both  defences,  and  the  case 
was  all  along  debated  on  both.  This  being  the  proper  course,  full  expenses 
ought  to  be  allowed. 

The  Lord  Chancellor,  after  stating  the  steps  of  the  procedure  in  the  case 
as  before  narrated,  and  the  title  set  forth  by  the  pursuer,  proceeded.  Now, 
my  Lords,  against  this  title  founded  on  by  the  appellants  in  the  present  action, 
various  objections  have  been  stated  by  the  respondent,  but  it  is  not  necessary 
in  the  view  which  I  have  taken  of  the  case  to  decide  those  points,  and  the 
appellant's  title  to  the  superiorities  which  they  claim  may  be  assumed  to  be 
good,  provided  they  can  shew  that  these  superiorities  form  part  of  the  barony 
of  Drem,  to  which  that  title  refers.  Now,  to  shew  this,  they  shewed  that 
these  superiorities  were  in  the  hands  of  the  fieunily  of  Lindsay  till  the  year 
1646.  This  fact  they  seek  to  establish  by  a  reference  to  various  retours  and 
inquests  prior  to  that  date,  and  they  rely  on  these,  beginning  witli  the  inquest 
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Aug.  15. 1868.  of  1466,  as  shewing  fliat  the  lands  of  Cummerland,  Northflatt,  Peacockland, 
""V^      and  Clydesflatt  were  held  not  of  the  Crown,  but  of  the  Knights  of  St  John. 

Llwi^m!**  "•  These  lands,  they  say,  are  described  as  the  Temple  lands  of  Corington,  and  were 
always  held  by  the  Lindsays  down  to  1643  under  the  Temple  superiors,  whilst 
the  proper  barony  of  Corington  was  held  directly  of  the  Crown.  They  further 
support  their  argument  by  a  reference  to  the  valent  clauses  in  these  old  chartert, 
which  they  say  are  iiie  same  for  what  was  then  called  the  barony  of  Corington, 
distinguished  from  the  Temple  lands  as  it  is  now  in  the  charters  of  the  appel- 
lant for  his  lands  of  Corington.  Then  the  appellants  maintain,  that  since 
1646  no  title  has  ever  been  made  up  to  those  Temple  lands,  and  that  as 
vested  in  the  superiority  as  before  detailed,  they  are  entitled  to  call  on  the 
respondent  as  the  heir  of  the  party  who  was  last  infeft  to  make  up  his  title  to 
those  properties  under  them. 

The  respondent's  title  to  the  barony  of  Corington  proceeds  regularly  from 
William  Lindsay,  who  was  infeft  in  it  in  1666.  They  were  purchased  from 
his  son  and  apparent  heir  at  a  judicial  sale  in  1694,  by  George  Lockhart  of 
Carnwath.  Before  completing  his  title,  this  Oeorge  Lockhart  in  1722  exe- 
cuted the  entail  of  the  lands  under  which  they  have  been  held  since  by  the 
appellant's  ancestors  and  himself.  The  entail  contained  an  assignation  to  the 
decree  of  sale,  in  virtue  of  which  the  Crown  charter  was  issued,  and  the  title  of 
all  the  successors  under  the  entail  has  been  made  up  under  the  Crown  ever 
since,  and  having  been  thus  possessed  for  a  period  far  beyond  that  of  prescrip- 
tion, the  respondent  maintains  that  his  title  cannot  now  be  impeached.  But  thai 
the  appellants  say,  that  this  entail  does  not  comprehend  the  lands  of  which 
they  claim  the  superiorities,  and  that,  although  undoubtedly  the  respondent  and 
his  ancestors  have,  during  all  that  time,  been  in  enjoyment  of  these  lands, 
that  not  having  a  proper  title  to  them  originally  they  cannot  take  the  benefit 
of  prescription  to  confirm  their  right.  Now,  undoubtedly,  the  appellants  are 
quite  right  in  the  general  proposition  which  they  maintain,  that  no  lapse  of 
time  during  which  a  party  has  possessed  lands  without  acknowledging  a  supe- 
rior, will  enable  him  to  acquire  the  rights  of  that  superior  to  himself,  or  to  get 
rid  of  his  obligation  to  acknowledge  him  whenever  he  shall  be  called  upon. 
But  that  is  not  the  question  of  law  which  arises  here,  for  the  question  is, 
whether  the  respondents  are  in  the  situation  of  having  made  up  no  title  to  the 
lands  under  their  proper  superiors ;  and  having  made  up  a  title  to  certain 
lands  which  were  undoubtedly  held  of  the  Crown,  whether  the  lands  which 
are  now  in  dispute  are  not  properly  included  within  that  title.  It  is  quite 
clear,  that  if  these  lands  had  been  expressly  by  name  included  in  the  deed  of 
entail,  the  Crown  charter  following  upon  that  deed  would  have  given  a  good 
title  on  which  to  found  prescription.  But  i&  the  case  different  if  they  are 
not  expressly  named  ?  I  think  it  is  not.  The  question  then  comes  to  be, 
whether  the  lands  are  included  in  the  general  description.  This  always  ap- 
pears from  the  writs,  if  the  writs  are  accurate  and  minute ;  but  if  they  are  not, 
.  then  recourse  must  be  had  to  the  ground  itself^  and  the  lands  must  be  identi- 
fied with  the  description  by  personal  examination  and  the  testimony  of  wit- 
nesses. Now  in  this  entail  the  words  are  very  distinct  They  comprehend 
all  the  lands  contained  in  the  barony  of  Corington,  but  no  others.  If  the 
Lindsays  had  any  other  lands  not  included  in  the  barony,  they  were  not  con- 
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veyed  to  Qeorge  Lockhart.  Bat  I  tliink  it  clearly  appears  that  there  were  Aug.  IS.  1858. 
none.  For  undoubtedly  George  Ijockhart  and  his  successors  have  enjoyed  all  ^^y^^ 
the  lands  which  belonged  to  the  Lindsays,  and  they  have  done  great  wrong  J'**^®"*^*  ^' 
to  the  Lindsays  if  any  of  these  were  not  included  in  their  conveyance.  It  is 
hardly  possible  to  suppose  that  they  were  not.  I  am  clearly  of  opinion,  that 
since  the  judicial  sale,  all  the  lands  have  been  held  as  included  in  the  sale, 
and,  as  such,  have  been  possessed  under  Grown  charters  during  that  period. 
This  being  the  case,  prescription  has  now  rendered  the  title  unchallengeable, 
and  the  respondent  has  consequently  a  good  title  to  exclude  in  the  present 
action.  This  must  not  be  imderstood  as  in  any  way  going  against  the  doctrine 
that  the  right  of  a  superior  cannot  be  lost  by  lapse  of  time.  On  this  question  the 
law  laid  down  by  Erskine  is  perfectly  sound.  la  this  case,  if  the  respondent 
had  no  title  but  one  under  Sir  William  Lindsay,  he  could  not  have  prescribed 
upon  it.  But  he  has  a  different  title,  one  derived  directly  from  the  Grown, 
and  on  that  he  is  clearly  entitled  to  prescribe  against  all  the  world.  I 
must  advert  to  the  pursuer's  argument  that  Sir  Norman  Macdonald  Lock- 
hart  could  not  in  this  case  plead  a  title  to  exclude,  in  consequence  of  the  ex- 
ception made  by  him  in  making  up  his  own  titles  of  the  superiorities  in  ques- 
tion. At  the  most  this  would  only  cause  these  parts  of  the  property  to 
be  still  in  non-entry,  and  it  neither  was  intended  to,  nor  could  have  the 
effect,  of  renouncing  Sir  Norman's  right  to  these  as  part  of  his  estate.  On 
these  grounds,  I  am  prepared  to  concur  entirely  in  the  interlocutor  of  the 
Court  below,  which  disposed  of  the  merits  of  the  case.  One  of  the  other  in- 
terlocutors appealed  against  is  that  which  allowed  a  proof  before  answer  to 
the  parties.  I  do  not  think  that  this  practice,  which  is  very  common  in  Scot- 
land, of  allowing  a  proof  before  answer,  is  at  all  a  good  one.  I  think  that  it 
almost  always  leads  to  delay  and  expense.  And  I  am  by  no  means  of  opinion 
that  this  proof,  though  it  might  to  a  certain  extent  have  aided  the  appellant's 
case,  could,  even  if  it  had  established  that  these  were  the  lands  which  they 
averred,  have  rendered  the  result  of  the  case  different.  But  it  was  not  ob- 
jected to  by  either  of  the  parties  at  the  time,  and  was  not  contrary  to  the 
common  custom,  and  I  am  therefore  not  now  disposed  to  pronoimce  any  order  in- 
terfering with  its  results.  The  decrees  will  therefore  in  all  respects  be  afSrmed. 
As  to  the  cross  appeal  it  has  been  presented  on  two  grounds.  The  first  is, 
that  the  appellants  in  it,  respondents  in  the  principal  appeal,  not  having  found 
it  necessary  under  the  judgment  of  the  Gourt,  to  proceed  with  one  part  of  their 
case,  yet  declined  to  abandon  it,  lest  if  this  House  should  reverse  the  judg- 
ment below  on  the  other  points,  they  might  be  precluded  from  bringing  this 
under  the  review  of  the  House.  On  that  head,  I  think  the  cross  appeal  was 
properly  brought.  But  the  other  ground  is,  that  the  Gourt  did  not  give  the 
respondent  expenses  on  that  part  of  his  case,  which  thus  proved  to  be  unneces- 
sary. But  his  position  simply  is,  that  having  relied  on  two  defences,  one  has 
been  held  sufficient  and  the  other  has  been  repelled.  Therefore,  I  think  that 
the  Gourt  did  right  in  not  allowing  him  the  costs  of  that  defence  which  was 
not  sustained.  On  the  whole,  I  think  the  interlocutors  perfectly  right,  and 
shall  propose  that  the  first  appeal  be  dismissed  with  costs,  and  the  cross  appeal 
dismissed  also,  but  without  costs. 
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Au^,  15.  1853*     '^  InterlocntoTB  affirmed,  and  first  appeal  dismissed  with  costs,  cross  appeal 

"""Y— '       dismissed  without  costs." 
M^rdonald  v.  ^^^  Whitehead,  S.S.C,  Edinburgh,     )    .       ,    .     ^       „     ^ 
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Ounnwi^Aam  and  BeOs,  W.S.,  Kdinburgh,  "|  .^^^  ^^^  Respondent. 

Richardson,  Loch,  and  Mackturin,  Westminster,     j     ^  ^ 

(J.  B.  K) 
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Aberdeen  Act.    See  Entail, 

Absolute  disposition  and  backbond.    See  Sequestrationj  .  .  .  8d0 

Accounting,  in  a  submission  with  regard  to  an,  power  of  arbiter  as  to  getting 
information.    See  Arbitration^  .  .  .  .  .  .18 

—  A  pai-ty  held  not  liable  to  account  for  sums  drawn  from  the  bank  account  of 
a  deceased  testator  during  the  latter's  life,  where  the  only  evidence  of  intro- 
mission was  the  indorsation  of  deposit  receipts,  sometimes  by  defender  singly, 
sometimes  jointly  with  deceased.    Gibson  v.  £wan,  11th  Dec.  1852,  .  .  117 

Act  of  grace  (6  Geo.  lY.  c.  62.)  Circumstances  in  which  the  trustee  appointed 
under  application  by  the  bankrupt  for  the  benefit  of  this  Act  was  superseded 
by  a  judicial  factor.    Sonter,  20th  November  1852,     .  .  .  .24 

—  A  party  imprisoned  ad  factum  prcMtandum  applied  to  the  magistrates  for  ali- 
ment under  this  Act  and  4  Geo.  lY.  c.  62,  and  ultimately  got  liberation.  The 
incarccrator  sued  the  magistrates  for  damages  for  illegal  liberation,  on  the 
ground  tliat  the  statutes  did  not  apply  to  imprisonments  cui factum  prcBstandum : 
— Held  that  no  allegation  of  irregularity  in  the  proceedings  being  averred, 
there  was  no  relevant  gi'onnd  of  action.    Smith  v,  Nicholson,  1st  June  1853,    416 

Adherence,  appointment  of  curator  ad  Ktem  at  the  advocation  of  action  of, 
though  there  had  been  none  during  the  Inferior  Com*t  procedure ;  and  record 
opened  up.    See  Curator  ad  litem^        ......  245 

Advocation  oh  contingentiam.  Where  a  mnltiplepoinding  in  the  Sheriff-Couit 
had  fallen  asleep,  and  the  common  debtor  and  some  of  the  claimants  had  died, 
leaving  representatives  abroad : — Held,  that  the  proper  course  to  adopt  is  to 
obtain  decree  of  wakenuig  and  transference  in  the  Court  of  Session,  and  to 
carry  that  decree  to  the  Sheriff- Court,  and  that  an  advocation  ob  contingen- 
tiam is  incompetent.  Crockart  v.  Dundee  and  Arbroath  Railway  Co.,  7th 
December  1852,  ........  103 

Advocation.  Where,  in  an  advocation  a  new  record  has  been  made  out  in  the 
Court  of  Session  and  judgment  pronounced  thereon,  a  reclaiming  note  is  com- 
petent, though  the  Infeiior  Court  record  is  not  appended  to  it.  Wilsons  v. 
Stewai't,  7th  July  1853,  .......  508 

Agent  and  client.  In  an  action  at  the  instance  of  an  agent  against  the  indivi- 
dual members  of  a  provisional  committee  for  paymcut  of  a  business  account 
alleged  to  be  due  to  him : — Held,  that  the  averments  were  not  I'elevant  to 
prove  employment.    Campbell  v,  Pringle,  27th  Nov.  1852,     .  .  .55 

—  Letters  passing  between  agent  and  client  in  relation  to  the  effecting  a  fraudu- 
lent preference  in  favor  of  the  latter  over  a  bankrupt's  estate,  held,  not  pro- 
tected on  the  plea  of  confidentiality.    M*Cowan  v.  Wright,  14th  Dec.  1852,  .  121 

—  An  agent  held  personally  liable  for  implement  of  missives  entered  into  by  him 
for  behoof  of  another  party.  Edinburgh  and  Glasgow  Bank  v.  Steele,  17th 
February  1853, .........  227 

—  Question  as  to  propriety  of  charging  for  two  actions  when  one  was  sufficient. 
Dewhm-st  v.  Gai'dner,  24th  March  1853,  .  .  .  .  .337 
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Face 

Agreement  entered  into  by  a  proYisional  committee,  how  far  binding  upon  the 
incorporated  company.    See  Railway  Company^  ,  .  .  .72 

Aliment  to  bastard,  where  a  party  was  incarcerated  therefor,  and  for  expenses 
of  action  of  filiation,  benefit  of  cessio  given.    See  Cemo,         .  .  .58 

Alimentart  fond.  Where  a  father  in  possession  of  an  entailed  estate  worth 
£15,000  a  year  granted  bond  of  annuity  for  £600  in  favour  of  his  son  who  had 
consented  to  a  disentail,  whereby  the  father  was  enabled  to  borrow  £80,000,  and 
which  annuity  was  declared  alimentary : — Held^  in  question  with  an  adjudging 
creditor  of  the  son,  that  such  annuity  was  not  excessive;  and  being  declaimed  ali- 
mentary was  not  affectable  by  creditors.  Lewis  v.  Anstruther,  17th  Dec.  1852,  .  134 

Allowance  to  witnesses.  A  dealer  in  farm  produce  is  not  entitled  to  the 
allowance  of  a  professional  witness.    Budge  v.  Balfour,  16th  Nov.  1852,         .      7 

Amendment  of  note  of  suspension  allowed,  to  effect  of  introducing  ofier  of  caution. 
See  Suspension^  ........  528 

—  of  libel.    See  Process, 

Amenity,  damages  for.    See  Railway^    ......  223 

Annexation  of  parishes,  wbat  evidence  required  to  prove.    See  Evidence^        .      3 
Apparent  heir.    An  heir  of  entail  possessed  on  apparency  for  more  than  three 
years,  and  after  the  date  of  the  Entail  Amendment  Act  executed  a  trust-set- 
tlement, making  provisions  in  favour  of  daughters.    His  trustees  declined  to 
accept,  and  his  son  repudiated  the  settlement,  and  passing  by  bis  father,  com- 
pleted his  title  as  heir  of  entail  to  his  gi'andfather.    The  entail  was  defective 
under  the  Amendment  Act : — Heid^  that  although  the  main  provisions  of  the 
trust  were  invalid,  the  provisions  to  the  truster^s  daughters  were  ratumal^  and 
so  enforceable  against  the  heu*  in  possession  under  the  Act  1695  c  24.   Kussell 
V.  Russell,  7th  Dec.  1852,         .  .  .  .  .  .99 

Appeal  against  an  interlocutor  of  the  Sherifif  in  a  sequestration  granting  dili- 
gence for  recovery  of  documents,  held  incompetent.    M^Cubbin  v.  M'Gillivrayf 
13th  July  1853,  .  .  .  .  .  .  .  .655 

Arbitration.  In  a  submission  in  i*e^ard  to  a  matter  of  accounting.  Held  that 
the  arbiter  might  competently  seek  mformation  as  to  the  subject  of  reference 
from  third  parties,  although  the  paities  to  t^e  submission  were  not  present. 
M'Naughton  and  Bruce  v.  Barr  and  Othei-s,  18th  November  1852,     .  .     18 

—  In  a  submission  which  had  been  prorogated,  the  arbiters  issued  notes,  against 
which  they  allowed  parties  fourteen  days  to  reclaim.  Before  the  expiry  of 
thjit  period,  there  devolved  two  points  on  which  they  differed,  on  an  overs- 
man.  Soon  thereafter,  the  prorogation  current  at  the  date  of  the  issuing  the 
notes,  and  of  the  devolution  being  about  to  expire,  the  oversman  fartlier 
prorogated  the  submission,  and  eventually  the  arbiters  issued  a  decree  in  terms 
of  their  notes.  In  a  reduction  of  this  decree,  on  the  ground,  inter  aHa,  of  its 
being  issued  beyond  year  and  day  from  the  date  of  the  last  prorogation  by  the 
arbitere  themselves : — Heldy  in  confonnity  with  the  opinions  of  a  majority  of 
the  whole  Court,  that  the  prorogation  by  the  oversman  was  su£Scient  to  keep 
alive  the  submission,  to  the  effect  of  enabling  the  arbiters  to  pronounce  sucli  a 
decree.    Langs  v.  Brown,  23d  November  1852,  .  .  .  .29 

—  See  Submission^  .......      320,  332 

—  Under  Lands  Clauses  Act.    See  Submission^  ....  425 
Arrestment.    Held  that,  since  the  statute  transfemng  the  admiralty  juris- 
diction to  the  Court  of  Session,  the  ordinary  warrant  to  arrest  "  goods  and 
gear^'  is  sufficient  to  authorize  the  aiTestment  of  a  ship.    Clark  v.  Loos,  17th 
June  1853,        .........  459 

Assessmknt  for  poor.     See  Poor  Law  Act 

/Assignation,  Statutory,  in  virtue  of  decree  prononnced  in  a  cessio.    See  Cessio^  118 

—  Heldy  (l,)That  the  intimation  was  sufficient  in  a  question  with  arrestee ;  and 
(2,)  That  an  assignation  of  the  cedents  share  under  his  father^s  settlement  was 
good,  even  in  a  competition,  to  give  the  assignee  a  title  to  a  sum  which  the 
icedent  had  agreed  to  take  from  the  other  beneficiary  as  the  value  of  his  inter- 
est in  the  succession.    Wallaces  t?.  Davies,  &c.,  27th  May  1853,        .  .  411 

Assignee.  Whether  the  tenn  **  assignee"  is  equivalent  to  ^*  singular  succes- 
sor."   See  Stjperior  and  Vassal,  ......  5C8 

Augmentations  of  stipend.  An  obligation  to  relieve  from,  does  not  run  with 
the  lands,  but  requires  some  direct  express  transmission  of  the  right ;  there- 
fore, a  title  completed  by  resignation  of  the  lands,  teinds.  &c.,  does  not  carry 
the  clause  of  relief.    Seymer  v.  Spottiswoode,  2d  March  1853,  .  .  269 
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Banxino  Company.     What  indorsation  insufficient  for  summaiy  diligence. 

See  Summary  DUtgencej  .......  464 

Bankbuftgy.    a  burgh  corporation  cannot  be  made  notour  bankrupt.    See 

Butgh^   .........  2b6 

—  In  order  to  reduce  at  common  law  a  deed  gi*anted  in  fraud  of  prior  creditors, 
it  is  not  necessary,  as  a  general  rule,  to  prove  knowledge  or  collusion  on  the 
part  of  the  grantee  of  the  deed.    M^Cowan  v.  Wright,  11th  March  1858.       .  306 

—  In  reduction  under  Act  1696,  it  being  omitted  that  defender  was  a  prior  cre- 
ditor, case  where  amendment  of  libel  refused,  but  pursuers  allowed  to  repeat 

a  summons  of  reduction.    Connon  v,  fiallinten,  26th  Jan.  1853,  .  876 

—  Circumstances  in  which  the  averments  in  action  of  reduction  at  common  law, 
and  also  on  the  statute  1621,  of  transactions  alleged  to  have  been  entered  into 
in  defraud  of  his  creditors  by  a  bankrupt,  hM  relevant  to  support  the  conclu- 
sions of  the  action.    Edmund  v.  Brown,  2d  June  1853,  .  .  421 

Bastard  must  be  supported  by  the  parish  of  its  birth,  and  not  by  the  parish  of 
its  mother's  derivative  settlement.    Hay  v,  Scott,  23d  Kov.  1852,      .  .    86 

Be<)ue8t.  The  bequest  of  a  free  yearly  annuity  imports  that  it  shall  be  free  of 
legacy-duty  and  all  deductions  whatsoever.    Bulloch  v,  Beaton,  8th  Feb. 

Io09,       •.....*•>•  «XX 

Bill  of  Exchange.  Suspension  by  the  drawer  of  a  charge  by  Indorsees  refused^ 
where  it  ])roceeded  on  an  alleged  discrepancy  between  the  address  to  the  ac- 
ceptors by  the  drawer  and  their  signature  in  the  acceptance.  Johnston  v, 
Cliftonhall  Coal  Co.,  24th  Nov.  1852,  .  .  .42 

—  Circumstances  in  which  a  discharge  to  the  principal  debtor  in  a  bill  was  held 
not  to  free  his  son  as  joint  obUgant  with  him.  Lewis  v.  Anstruther,  17th 
Dec.  1852,         .........  134 

—  In  action  upon  a  prescribed  bill,  reference  being  mstde  to  the  def<dndei*'s  oath, 
he  deponed  that  he  had  signed  merely  as  cautioner  for  the  other  obligauts ; 
but  in  renewal  of  a  former  bill  which  he  had  signed  in  the  same  character, 
Held  that  the  oath  was  nffirmative  of  the  question  of  value  received,  in  re- 
spect that  by  the  renewal  he  escaped  from  the  obligation  under  the  former  biU. 
Fraser  v.  Boyd,  28th  Jan.  1853,  .  .  .  .178 

—  Case  where  the  presumption  in  favour  of  genuineness  and  onerosity  held 
overcome.    Frier  o.  Hogg,  8th  Feb.  1853,       .  .  .  .  .209 

—  Summary  diligence  on,  held  incompetent,  as  the  indorsements  required  extra- 
neous evidence  to  explain  them.    See  Summary  Diligence,      .  .  464 

—  Circnmstances  in  which  the  general  rule  was  applied,  that  a  party  who  dis- 
counts a  bill,  and  receives  the  proceeds,  does  not  become  liable  to  the  discounter 
unless  his  name  appear  ex  facie  of  the  bill.  North  British  Bank  v,  Ayr- 
shire Iron  Co.,  29th  June  1853,  .  .  .  .  .484 

Bona  fides,  effect  of,  in  case  of  magistrates  and  council  of  a  burgh  of  whose 
appointment  a  reduction  was  pending.    See  Burgh,    .  .  .162 

—  A  party  bona  fide  in  possession  held  liable  only  for  interest  at  four  per  cent. 
Gordon  v,  Howden,  8th  February  1853,  .....  210 

Boxing.    See  Procese,  (Reclaiming  Notei)         .....  392 
Brokkb  hdd  not  responsible  for  loss  in  shares.    See  Shares,  (EaUway,)  .  361 

BuROH.  A  tax  exigible  on  whisky  brought  into  a  burgh  ^^  by  strangers^  does 
not  apply  to  whisky  purchased  and  brought  in  by  merchants  of  the  burgh  at 
their  own  risk  and  expense.    See  Petty  Customs,         .  .38 

—  Where  under  the  sett  of  a  burgh  excepted  from  the  operations  of  the  Burgh 
Reform  Act,  3  and  4  Will.  lY.,  c.  76,  §  12,  (Schedule  F.,)  there  had  been  an 
nninterrupted  usage  of  upwards  of  100  years  to  elect  fifteen  councillors,  and 
one  of  the  fifteen  recently  elected  was  a  minor,— Ae^t/,  that  this  usage  had  the 
force  of  law,  and  must  regulate  the  proceedings ;  but  that  one  of  the  parties 
just  elected  being  a  minor,  the  election  had  been  truly  of  fomteen  only,  and, 
therefore,  null  and  void,  and  the  burgh  disfranchised.  Kidd  v.  Magistrates  of 
Anstruther- Wester,  17th  December  1852,  .  .  .132 

—  Question  of  the  competency  of  a  petition  for  the  appointment  of  managers, 
pending  a  reduction  of  the  election  of  council  and  magistrates  of  a  burgh : — 
Opinion,  that  the  acts  of  council  and  magistmtes  buna  fide  in  possession  dur- 
ing such  challenge  were  valid,  whatever  might  be  the  u  lima: e  result.  Magis- 
trates, &c  of  Greenock,  25th  Januniy  185o,  .  .  .162 
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Bdhgh.  a  petition  and  complunt  to  have  an  election  of  magistrates  set  aside  was 
boxed  on  12th  November,  being  three  days  within  the  statutory  two  months, 
bat  did  not  appear  in  the  single  bills  till  the  16th,  being  one  day  after  the 
expiry  of  that  period ;  two  box-days  had  intervened  between  the  election 
and  the  lodging  of  the  petition  i-^Held^  the  petition  was  presented  too  late, 
under  16  Geo.  II.,  c.  11,  §  24.    Kidd  v.  Young,  12th  February  1858,  .  216 

—  A  burgh  corporation  cannot  be  made  notour  bankrupt.  Borrow  v.  Mnasel- 
burgh  Magistrates,  15th  February  1858,  .....  236 

—  An  election  of  magistrates  and  councillors  was  reduced  on  the  ground  of 
irregularities.  Before  these  proceedings  were  terminated,  the  time  for  an- 
other annual  election  had  come,  and  it  was  proceeded  with.  Against  this 
election,  as  illegal,  petition  and  complaint  was,  after  lapse  of  two  months,  pre- 
sented, and  answers  lodged  thereto.  During  tlie  dependence  of  this  case  ap- 
plication was  made  for  interim  managers,  on  the  ground  that  the  reduction  of 
the  first  election  had  disfranchised  the  burgh  : — Held^  that  it  was  not  neces- 
sary that  the  second  election  should  be  challenged  within  the  two  months ; 
that  a  reduction  of  it  was  not  necessary ;  and  that  the  petition  and  complaint 
was  a  sufficient  challenge,  and  the  application  for  interim  managers  regular  and 
proper.    Kidd,  11th  March  1853,        ......  803 

—  of  barony.  Held^  that  a  burgh  of  barony  which  returns  a  member  of  Par- 
liament, not  by  its  magistrates  and  town-council,  bnt  by  its  qualified  electors, 
is  not  affected  by  the  provisions  of  16  Greo.  II.,  c.  11 ;  and,  therefore,  that  the 
proceedings  at  a  municipal  election  may  be  competently  challenged,  though 
after  a  period  of  two  calendar  mouths  from  date  of  the  proceedings  challenged. 
Stewart  v.  Greenock  Magistrates,  12th  July  1853,       ....  530 


Carrier  hM  liable  to  refund  value  of  goods  lost  through  deviation  from  his  in- 
structions in  not  shipping  them  in  a  particular  vesseL  Gilmour  v,  Clark,  26th 
February  1858,  .  .  .  .  .  .  .258 

Caution,  bond  of,  by  &ctor  loco  tutoris. — Omission  to  lodge  the  requisite  attes- 
tation within  the  proper  time  fixed  by  Act  of  Sederunt  11th  December  1849, 
§  2,  is  not  fatal  to  the  factor^s  appointment.    See  Factor^       .  ^        .  .71 

Cautioner. — Liability  for  expenses  of  process  against  his  principal  and  him. 
See  Expenses^    .  .  .  .  .  .  .  .  .51 

—  Discharge  of  one  co-cautioner  hdd  to  liberate  the  other.    British  Linen  Co. 

V.  Thomson,  27th  January  1858,  ......  175 

—  Terms  of  cautionary  obligation,  and  circumstances  in  which  hdd^  that  a  cau- 
tioner was  not  liable  to  tlie  creditor  for  the  expenses  of  discussing  the  principal 
debtor.    Fen  ton  v.  Grant,  1st  March  1858,      .        '  .  .  .  .  263 

—  Discharged  by  landlord  taking  bill  for  his  rent,  which  did  not  fall  due  till 
after  the  term  of  payment  mentioned  in  the  lease,  this  being  hdd  a  giving  of 
time.    Richardson  v.  Harvey,  27th  March  1858,  ....  854 

—  A  party  granted  bond  of  caution  to  a  bank  for  one  of  its  tellers ;  he  had  pre- 
viously a^ed  the  bank  in  writing  how  often  it  would  balance  the  teller's  ac- 
counts, and  what  were  the  checks  used  to  secure  accuracy  ?  The  answer  wa;? , 
that  his  cash  was  checked  weekly  by  a  brother  teller  and  by  the  cashier  sepa- 
rately, and  monthly  by  the  directors : — Held^  the  above  representation  was 
not  superseded  and  made  of  no  avail  as  an  undeitaking  by  the  bank,  because 
it  was  not  referred  to  in  the  bond  of  caution  subsequently  gi*anted.  The  jury 
having  been  charged  that  tlie  question,  whether  there  was  an  undertaking  on 
the  part  of  the  bank,  depended  on  the  point  whether  the  matter  represented 
was  material  to  the  questioner ;  and  that  if  the  jniy  thought  it  material,  then 
that,  taking  the  paper  as  one  of  questions  put  to  employers  before  cautioner 
interposed,  it  was  an  undertaking  on  which  the  cautioners  were  entitled  to 
rely.  Held^  direction  coiTect.  British  Guarantee  Association  t?.  Western 
Bank,  12th  July  1853,  .  .  .  .  .540 

Cessio.  Circumstances  in  which  the  benefit  of  cessio  was  granted  to  a  debtor 
incarcerated  for  aliment  of  a  bastard  child  and  expenses  of  action  of  filiation. 
Caasels  v.  his  Creditors,  27th  November  1852,  .  .  .  .58 

—  Where  a  party  obtained  a  cessio^  and  his  estate  was  afterwards  seques- 
trated : — Held^  in  a  competition  between  the  trustee  in  the  cenio^  and  the 
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trustee  in  the  sequestration,  as  to  the  balance  of  a  policy  of  insurance 
on  the  bankrupt's  life,  that  the  deci'ee  in  the  cessio^  as  framed,  was  not  avail- 
able as  an  assignation  under  the  statute  6  and  7  Will.  lY.  c.  56,  sec.  16 ;  and 
that  the  trustee  in  the  sequestration  had  thei*efore  a  preferable  claim. 
M'Gregor  v.  Dobie,  Uth  Dec.  1852,    .  .  .  .  .  .118 

Charge,  execution  of,  sustained  in  action  of  reduction  raised  on  ground  that 
the  charge  had  not  been  left  at  the  proper  place  of  residence.  Gray  v.  Robert- 
son, 15th  Dec.  1852,     ........  127 

Chiij>,  custody  of.  Circumstances  in  which  a  widow,  who  had  married  again, 
was  allowed  to  retain  the  custody  of  her  infant  child,  on  finding  caution  not 
to  remove  it  from  the  jurisdiction  of  the  Comt,  &c.  >  M'Callum,  9th  Mai-ch 

Clerical  error,  con*ection  of,  in  a  summons,  and  extract  decree.    See  Process^  428 
CoMMJssABY  Clerk,  interim  appointment  during  illness  of.     Harpei*,  20th  July 

lv>Oo,      •.•...•••,  ouO 

CoiiiiissioN  of  lunacy  in  England  authorized  to  receive  the  proceeds  of  a  Scotch 
heritable  estate.    See  Lunatic,  .  .  .  .  .  .12 

Commission  to  take  reference  to  oath  in  Australia.    See  Reference  to  Oath^       .      8 
—  and  DUigence  against  havers.    Pursuers  having  obtained  diligence  for  re- 
covering excerpts  from  certain  books  bearing  reference  to  the  pursuera  and  their 
iron  securities : — Heidy  that  the  defender  was  entitled  to  insist  that  the  com- 
missioner should  call  on  the  pursuers  thoroughly  to  exhaust  the  diligence  by 
taking  copies  of  aU  such  excerpts  in  the  bool^,  and  not  merely  of  aJl  that  the 
pursuers  wanted.    Thorburn  v.  Hoby  &  Co.,  22d  June  1853,  .  .  468 

Compensation  for  injuiy  to  property.— The  proprietor  of  an  estate  contracted 
to  sell  to  a  party  the  minerals  lying  under  it,  with  special  facilities  on  the  sur- 
face for  his  operations.    Before  completion  of  the  purchaser's  right,  the  seller 
conveyed  to  a  railwav  company  a  portion  of  the  surface : — Heldt  1.  That  the 
purchaser  had  a  good  claim  of  compensation  against  the  seller,  in  respect  of 
injury  from  the  loss  of  the  facilities  guaranteed,  m  so  far  as  not  covered  by  the 
damage  which  the  railway  might  have  to  pay  under  the  Eailway  Clauses  Act ; 
and  2.  That  the  company  could  not  be  compelled  to  give  the  purchaser  any  of 
the  facilities  or  rights  which  the  seller  had  agi^eed  to  give  him.    Bussell  v.  Mal- 
colm, 25th  Feb.  1853,  .  .  .  .  .  .  ...  247 

Composition.    See  Superior  and  Vassal^  .....  568 

Competition  between  tinistee  in  a  cessio,  and  trustee  in  the  bankrupt's  seques- 
tration, decided  in  favour  of  the  latter,  because  tlie  decree  in  the  cessio  was 
not  so  framed  as  to  be  available  as  a  statutory  assignation.    See  Cessio^        .  118 
Condonation.    See  Divorce,      .......  600 

Confidentiality.    Lettera  between  agent  and  client  In  relation  to  the  effecting 
a  fraudulent  preference  in  favour  of  the  latter  over  a  bankrupt's  estate,  held 
not  protected  by  the  plea  of  coufidentiality,  in  a  reduction  under  Act  1621  and 
at  common  law.    M^Cowan  r.  Wright,  14th  Dec.  1852,  .  .  .121 

Conjunct  and  Confident.    See  Bankruptcy,      .....  421 

Conjunct  liability  for  expenses  in  action  brought  against  several  defenders, 

and  in  which  decree  in  absence  has  been  taken  against  one.    See  Expenses,  .    40 
Consigned  •  Money.    See  Entail 

Construction  of  deeds  in  accordance  with  the  equitable  jurisdiction  of  the 
Court     See  Equitable  Jurisdiction,      .  .  .  .  .  .20 

—  Of  contract,  extraneous  evidence  rejected.    See  Contract,      .  .  .50 

—  A  testator  desired  that  each  of  his  two  daughters  should  have  £800,  ''the  prin- 
cipal to  be  lodged  in  bank  during  their  life,  there  to  get  the  yearly  interest  of 
it ;  and  if  they  many,  and  have  a  family,  if  any  of  them  dies  without  a  family, 
the  principal  to  return  to  her  brothei-s  and  sisters  ;  and  it  is  nndei-stoud  that  I 
include  their  mother's  share  in  the  above  suras."  One  daughter  repudiating 
this  settlement,  claimed  her  share  of  her  mother^s  poition  of  the  goods  in  com- 
munion, and  her  legitim  ;  while  her  children  claimed  that  the  whole  £800 
should  be  set  aside  for  them  in  fee : — Held,  that  in  setting  aside  this  sum  for 
her  children  in  fee,  there  must  be  deducted  from  it  whatever  sum  their  mother 
should  be  found  entitled  to  as  her  share  of  her  mother's  portion  of  the  goods 

in  communion.    Sinclaire  ».  Rorison,  11th  Der.  1  .^.V2,  .  .  .113 

-—  Of  irritant  and  resolutive  clauses  in  an  entail,  v.hero  tlioy  both  formed  one 
sentence.    See  Entail^  (Irritant  Clause  J  .  .       '     .  .  .164 
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Construction  of  trnst-deed,  in  terms  of  which  the  fee  heM  to  vest  in  the 
troster's  children.    See  Vesting,  .....  .  169 

—  Of  trust-deed  and  relative  instmcdons,  which  held  to  make  A.  an  unlimited 
fiar,  and  B.  a  simple  substitute.   Sempill  v.  Alison,  30th  June  18^,  .  .  487 

—  Of  foreign  deed.    See  Tnutees,         ......  S65 

Contract.    In  construing  an  agreement  between  a  railway  company  and  road 

trustees,  the  Court  refused  to  look  at  letters  or  documents  other  than  the 
original  minute  of  agreement  itself.  Thomson  v.  Monkland  Bailway  Co.  and 
Others,  25th  Nov.  1852,  .......     50 

—  Foifeitnro  of  wages  by  shipmaster,  through  non-implement  of.  See  Mcuter 
and  Servant,      .........  123 

—  Not  explainable  by  previous  communings.    See  Corregpandence,      .  .  227 

—  Where  in  implement  of  a  contract,  one  party  was  bound  to  grant  a  convey- 
ance, the  express  terms  of  which,  however,  were  not  set  forth : — HM,  that 
her  refusal  to  grant  a  deed  in  the  terms  demanded  by  the  other  party,  did  not 
destroy  her  right  to  enforce  implement  of  the  obligation  in  the  contract 
£dinbm*gh  and  Glasgow  Bank  v.  Steele,  17th  Feb.  1853,        .  .  .  227 

—  For  carriage  of  goods,  deviation  from.    See  Carrier,  .  .  .  258 
CoRREi  Debendi,    Circumstances  in  which  a  discharge  granted  to  the  principal 

debtor  in  a  bill  was  held  not  to  fi'ee  bis  son  as  joint-obligant  with  his  father. 
Lewis  V.  Anstruther,  17th  Dec.  1852,  ......  134 

Correspondence  cannot  be  referred  to  in  explanation  of  terms  of  agreement 
subsequently  executed.    Edinburgh  &  Glasgow  Bank  v.  Steele,  17th  Feb. 

Counsels*  Fees.    See  Fees  to  Counsel, 

Court  of  Session  Act,  (13  and  14  Vict.,  c  36.)    See  Process. 

Criminal  information.  In  an  action  of  damages  founded  on  the  allegation  that 
a  charge  of  peijury  had  been  lodged  by  the  defender  against  the  pursuer  with 
a  procurator-fiscal,  maliciously  and  without  probable  cause,  pursuer  moved  for 
diligence  for  recovery  of  documents  relating  to  such  charge.  The  Lord  Advo- 
cate opposed  this  diligence  without  stating  that  the  public  service  would  suiTer 
by  production  of  the  documents : — Held  that  pursuer  was  entitled  to  recover 
the  mformation  presented  to  the  procurator-fiscaL  Bobertson  v.  Henderson, 
22d  Jan.  1853,  ........     159 

Curators,  discharge  of.  Delivery  of  bonds  of  caution  refhsed,  except  on  re- 
port of  the  Accountant  of  Couit,  though  the  curator  produced  discharges  by 
the  beneficiaries.    Steele,  9th  Dec.  1852,         .  .  .  .107 

Curator  ad  litem  appointed  on  the  advocation  of  action  of  adherence ;  and  In- 
ferior Court  record  opened  up  for  the  curator's  consideration.  Bichmond  v. 
Bichmond,  24th  Feb.  1853,      .  .  .  .  .  .  .245 

Curator  bonis,  application  for,  at  instance  of  inmate  of  a  lunatic  asylum,  sus- 
tained.   Swan,  29th  Jan.  1853,  .  .  .  .  .184 

—  diligence  required  uf.    See  Diligence,  .....  187 

—  Hie  Court  refused  to  appoint  under  the  same  petition  a  curator  bonis  to  a 
ward,  and  a  factor  loco  tutoris  to  a  pupil    Eaton,  2d  Feb.  1853,        .  .  192 

«-  To  a  minor  wUi  not  be  appointed  on  any  reason  of  expediency  ;  but  only  on 
some  special  necessity  being  shewn.    Mayne,  11th  March  1853,         .  .  804 

—  Circumstances  in  which  application  for  appointment  of  a  curator  to  a  woman, 
on  the  ground  that  she  was  deaf  and  dumb  and  incapable  of  granting  a  dis- 
charge, was  i*efused.    Eirkpatrick,  8th  June  1853,      ....  442 

—  to  lunatic.  Special  powers  to  make  up  titles  only  granted  on  special  cause 
shewn.    See  Judicial  Factor,    .......  559 

Curling,  servitude  of.    See  Servitude,    ......  470 

Custom  of  trade,  evidence  of,  refused.    See  Proof,        ....  540 
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Damages,  action  of,  for  defamation.     Expenses  carried  by  one  &rthing  of 
damages.    Bae  v.  M'Lay,  20th  November  1852,         .  .  .  .24 

—  action  of,  for  wrongfully  carrying  away  coal.    Terms  of  Issues.    Craick  v, 
Devon  Iron  Company,  26tli  Nov.  1852,  .  .  .  .  .52 

—  action  of,  by  workman  against  his  employer  for  injury  received  fix>m  defec- 
tive machineiy.    See  Master  and  Servant^        •  .  .66 
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Damages,  action  of,  for  libel.    See  Rdtoaney^    .  .85 

—  VViien  must  malice  and  want  of  probable  caose  exist,  in  order  to  infer. 
M'Donald  v.  Feiiguson,  12th  January  1853,     .  .142 

—  Consequential.  A  poinding  creditor  was  prevented  from  carr}'inff  out  bis 
sale  by  interdict  at  the  instance  of  a  paity  who  claimed  the  goo&  as  his 
own,  which  intei*dict  after  two  years*  litigation  was  recalled.  Four  months 
afterwards  his  sale  was  again  stopped  by  an  interdict  at  the  instance  of  a 
different  person.  This  was  also  recalled,  and  the  landlord  immediately  seques- 
trated the  poinded  goods  for  his  rent.  The  poinding  creditor  sued  the  cau- 
tioner of  the  first  interdicter  for  damage  occasioned  by  the  subsequent  pro- 
ceedings:— Held  that  he  was  not  liable.  Buchanan  v.  Douglas,  Sd  Feb. 
1858,    ..........  193 

—  for  amenity.    See  Railway^     .......  223 

Date  of  instrument  of  sasine.     See  Sasi^e^         .....  424 

Deaf  and  Dumb.    See  Curator  honis^     ......  442 

Deathbed.    A  trustee  conferred  on  each  of  his  two  daughters  a  power  by  any 

mortis  causa  deed  to  convey  a  portion  of  their  share  of  his  heritage  lifereuted  by 
them ;  and  farther,  in  a  certain  event,  full  power  and  faculty  to  settle  and  convey 
the  fee  of  their  shares  of  the  residue : — Held  that  the  daughters  were  not  fiars 
of  the  residue,  and  that  a  settlement  by  one  of  them  on  deathbed  disposing 
her  interest  under  her  father's  timst,  was  not  executed  in  prejudice  of  any  right 
of  succession  to  the  residuary  estate  competent  to  her  heirs,  but  in  exercise 
of  a  power  and  faculty.    Mon*is  and  PoUok  v,  Tennant,  7th  June  1858.         .  435 

—  Heir-at-law  held  not  entitled  to  reduce  a  deed  of  revocation  of  merely  the 
fetters  of  entail  which  had  excluded  him  from  the  succession.    See  EntaU^     .  509 

DxcRBE  of  removing,  suspension  of,  passed  on  jm'atory  caution.    See  Suspen- 

—  CogmtumU  causa^  effect  of  production  of,  as  evidence  of  debt,  in  a  rankhig. 
See  Sequestration  (Cbtm,)         .......  5C5 

—  in  absence,  suspension  of.    See  Suspension^    .  .  .  .  .215 
Delivery  of  goods.    See  Sale  by  Auction^          .....  396 
Diligence.    A  charge  upon  a  bill  left  at  the  acceptor's  father's  house  in  Aber- 
deen, where  he  was  in  the  habit  of  living  when  in  Scotland,  where  his  domicile 

of  birth  was,  he  having  acquired  no  other,  and  the  bill  being  addressed  to  him 
as  *^  shipowner  in  Al^rdeen,"  held  to  be  regular,  fialliiiten  v.  Counon,  19th 
Kovember  1852,  ........    29 

—  Execution  of  charge  sustained,  though  it  was  alleged  that  it  had  not  been 
made  at  the  party's  proper  residence.    Gray  v.  Robertson,  15th  Dec.  1852,   .  127 

—  for  recovery  of  documents  relating  to  a  criminal  information,  how  far  gi'anted 
against  the  public  prosecutor.    See  Criminal  Information^       .  .  .  159 

—  in  managing  a  ward's  estate.  Curator  bonis  held  liable  for  failure  in  proper 
diligence.    Forsyth,  1st  February  1853,  .....  187 

—  requu-ed  of  an  executor  in  recovering  funds.    Forman  v.  Bums,  4th  Feb.  1853,  194 

—  A  charge  at  the  instance  of  an  assignee  of  a  debt,  suspended,  on  the  ground 
that  no  place  or  date  was  specified  in  the  minute  for  wantuit  to  chai-ge.  Jamie- 
son  V.  Wilson,  19th  February  1853,     .  .  .  .  .239 

-»  See  Warrant  of  Concurrence^  .......  350 

Discharge.    Circumstances  in  which  a  discharge  to  the  principal  debtor  on  a 

bill  was  held  not  to  fi^e  his  son  as  joint  obligant  with  turn.    Lewis  v.  Anstim- 

ther,  17th  December  1852,       .......  134 

Disentail.    See  Entail. 

DiSFRANCHiBEMEKT  of  burgh.    See  Burghj         ....      132,  303 

Division  by  parent  of  children's  poitions.    See  Parent  and  ChUd^         .  .  362 

Divorce  on  tlie  ground  of  adulteiy  ui  Scotland,  the  pursuei'  being  resident 

abroad.    See  Jurisdiction^        .  .  .  .  .  .89 

»  for  adultery  refused,  on  ground  of  mora  in  pursuing.    A.  v.  B.,  20th  July 

1853,     .  • 600 

—  for  adultery,  in  actions  of,  proofe  before  answer  ought  to  be  refused,  if  the 
question  of  relevancy  can  previously  be  disposed  of    A.  v.  B.,  20th  July  1853,  600 

Dog,  liability  of  owner  of.    See  LiabiHtyy  .....  290 

Domicile.  A  charge  upon  a  bill  left  at  the  acceptor's  father's  house  in  Aber- 
deen, where  the  acceptor,  a  professionid  sailor,  resided  when  in  Scotland,  his 
domicile  of  biith,  he  having  acqmred  no  other  domicile  '.—-Held  regular,  the 
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bill  being  also  addressed  to  bim  as  sbipowner  in  Aberdeen.    Bailinten  o.  Con- 

non,  19th  November  3852,       ......  .29 

Domicile,  in  question  of  jurisdiction  in  action  of  divorce  for  adultery.  See 

Fortan  Con^feUns^         .                        .                       .         ^  .            .  .87 

—  of  origin.    See  Forum  Origmis^          .            .            .            .            .  .110 

Drainage,  pollution  of  running  stream  by.     See  Property,       .            .  .  519 

Dwelling  Place,  what  held  good  seiTice  of  chai'ge  at    See  Charge^  .  127 


E 

■ 

Employment.  In  an  action  for  payment  of  a  business  account,  circumstances 
in  which  held  the  averments  not  relevant  to  prove  employment  by  a  pro- 
fessional comnutteo.     See  Relevancy,    .  .  .  .  .  .55 

Entail.    Provision  to  wives  by  locality,  in  deed  of.    See  Locality^        .  .  125 

—  Where  an  entail  was  executed  in  favour  of  a  ceitain  series  of  heirs,  ^*  whom 
failing,  to  my  own  nearest  lawful  hell's  and  assignees  whatsoever,  the 
eldest  heir-female  excluding  heirs-port iouers  : — Hdd  that  the  term  assignees 
included  the  assignees  of  the  heirs  whatsoever,  and  that  when  this  clause  came 
into  operation  the.  entail  was  at  an  end.    Coupar  v.  Steele,  15th  Feb.  1853,      217 

•»  Held  that  it  was  the  intention  of  a  tnister  that  an  entail,  which  he  had  di- 
rected his  trustees  to  execute  with  all  the  conditions,  &c,  of  a  previous  entail, 
should  be  made  a  valid  and  effectual  one,  and  should  not  be  a  mere  copy  of 
the  pi-evious  deed,  which  had  been  reduced  as  defective.  Graham  o.  L3'ne- 
doch's  Trustees,  15th  March  1853,       ......  310 

—  A  truster  directed  a  strict  entail  to  be  executed  **  upon  the  series  of  heirs 
after- mentioned,"  calling  first  to  the  succession  his  heirs-male,  and  next  his 
heirs-fenuile,  then  his  natural  sou  and  his  heii's-male,  and  so  on,  the  destina- 
tion being  the  same  as  in  pre-existing  entails  refen*ed  to.  He  died  leaving  no 
lawful  issue : — Held  that  the  natural  son  was  not  institute,  but  subject  to  all 
the  fetters  directed  against  *^  heirs  and  substitutes.'^  Forbes  v.  Forbes,  6tb 
July  1853,         .........  505 

—  A  party  executed  a  deed  of  entail  and  relative  deed  of  nomination,  to  the  ex- 
clusion of  his  heir-at-law  from  the  succession.  On  deathbed  he  executed  a 
deed  of  revocation,  freeing  the  estate  from  the  fetters  of  the  entail,  but  declar- 
ing it  and  the  deed  of  nomination  still  to  exist  as  regarded  his  succession  : — 
Held  that  the  removing  the  fettei's  did  not  affect  the  destination  so  as  to  create 
a  new  nomination  of  heii*s ;  therefore  that  the  deed  of  revocation  could  not 
be  reduced  by  the  heir-at-law  on  the  head  of  deathbed,  as  prejudicial  to  him. 
Miller «.  Marsh,  8th  July  1853,  .  .  .  .  .  ..509 

Entail  Amendment  Act,  11  and  12  Viet.  c.  36-  Entail  found  invalid  under  this 
Act,  the  clause  prohibiting  alteration  of  the  order  of  succession  not  being  suf- 
ficiently fenced.    Ferguson  v,  Ferguson,  18th  Nov.  1852,       .  .  .16 

See  wi/ra.  Consents,     .  .  .  .  .  .  .  .194 

—  Authority  to  alienate  a  pupil's  estate  refused.    Boyle,  19th  Feb.  1853,  .  240 

—  In  application  to  sell  an  estate  entailed  subsequently  to  this  Act,  for  pay- 
ment of  a  debt  charged  npon  the  fee,  held  proceedings  competent,  while  no 
substitute  heir  whose  consent  would  be  necessaiy  to  disentail  had  been  or 
could  be  called  as  a  party.    Riddell,  13th  July  1853,  .  .  .  550 

—  What  held  a  sufiicieut  affidavit  under  §  6  of  this  Act.    Fergusson,  11th  June 

lo02/,       ..........  400 

—  A  petition  was  presented  under  this  Act  for  conveyance  to  the  petitioner 
of  a  tnist-estate  in  fee-simple,  to  which  the  consent  of  the  three  next  heirs 
was  necessary.  One  of  these  was  a  pupil  having  no  legal  guardians.  The 
petition  was  sei*ved  on  him,  but  not  edictally  on  tutors,  &c.  Before  such 
service  was  made  the  Court  appointed  a  tutor  ad  litem  to  the  pupil.  After 
the  petition  had  been  remitted  to  the  reporter  it  was  served  edictally  on 
tutors  and  curators : — Held  the  defect  in  the  previous  service  was  not  such  as 
to  render  it  necessary  to  appoint  the  tutor  de  novo,  before  executing  the  deed 

of  consent.    Fergusson,  11th  June  1853,  .....  455 

—  Is  §  26  limited  in  its  operation  to  improvements  under  the  Montgomery  Act  ? 
Richardson,  24th  June  1853,     .......  478 

—  When  decree  has  been  got  for  improvements  under  Montgomery  Act,  can  the 
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licir  under  §  26  go  back  on  such  improyemettts,  and  claim  pajment  of  the 
.  fourth  not  covered  by  the  Montgomery  Act  ?    Richardson,  14th  Jnne  1858,     473 
£ntail — Consents,    When  more  than  one  of  the  conaenters  are  nnder  age, 
$  81  of  Amendment  Act  requires  separate  tutors  or  curators  ad  ktem  for 
each.    Hamilton,  4th  Feb.  1858,         .  .  .  .  .  .194 

—  See  supra^  Amendment  Act^     .        '    .  .  ,  .  .  .  465 

—  In  application  to  sell  estate  entailed  subsequently  to  the  Amendment  Act,  for 
payment  of  debts,  Hdd,  consents  of  substitute  heirs  unnecessai-y.  See  supra^ 
Amendment  Act^  ........  550 

—  Held  that  consigned  money  formed  part  of  an  estate  of  which  the  Court 
had  authorised  a  disentail,  and  that  in  the  application  for  warrant  to  uplift 
it,  consents  of  the  three  nearest  hen's  were  unnecessary.  Paumure,  18th  July 
loOu,  ..•••••..  558 

ENTAiii — Consigned  Money.  In  petition  to  uplift  and  appl}'  consigned  money 
to  the  extent  of  three-fourths  of  a  sum  contained  in  a  decree  of  constitution 
nnder  the  Montgomeiy  Act,  the  Court  refused  to  reserve  in  their  interlocutor 
the  right  of  the  petitioner  afterwards  to  claim  the  remaining  one-fourth,  in  re- 
spect there  was  no  allusion  to  such  i*eservation  in  the  prayer.  Moncricff,  28th 
Jan.  1858,        .........  180 

—  Petition  to  uplift  and  apply. — Foim  of  interlocutor  granting  warrant  to  up- 
lift, &c.    Geils,  1st  April  1858,  .  .  .  .  .  .879 

Entail — Disentail.  A  proprietor  who  had  disentailed  his  lands  was  proceeding 
to  sell  them ;  against  this  step  the  Court  refused  note  of  suspension  and  in- 
terdict, presented  without  caution  by  a  party  claiming  to  be  an  heir-sub- 
stitute and  one  of  the  three  next  heira.      Pi-imrose  v.  Primrose,  20th  Nov. 

—  In  proceedings  for  disentail,  a  debt  constituted  a  reserved  real  burden,  in 
which  the  petitioner  was  creditor : — Held  to  be  a  debt  which  must  be  set  foitl) 
in  the  affidavit  under  the  statute ;  and  where  omitted,  and  the  Lord  Ordinary 
has  made  the  usual  remit,  the  defect  may  be  cured  by  a  supplementary  affi- 
davit.   Crawfui-d,  2d  March  1853,       .  .  .  .  .  .  2C8 

—  Consigned  money  held  part  of  an  estate  of  which  the  Court  had  authorised  a 
disentail,  so  that  no  consents  are  necessary  to  uplift  it.   See  supra^  Consents^  .  558 

Entail — ExcambUm  of  right  of  patronage,  part  of  entailed  estate,  A«Af  competent 
under  statutes  6  and  7  Will.  IV.,  c.  42,  and  11  and  12  Vict ,  c.  86.  Earl  of 
Roseberry,  30th  Nov.  1852,  .  .  .  .  .59 

Entail — Improvements,  Expense  of  erecting  a  title-work,  and  repairing  two 
mansion-houses,  other  than  the  one  inhabited  by  the  proprietor,  one  of  them 
being  occupied  by  the  commissioner  and  the  other  by  the  factor,  disallowed  as 
a  charge  against  the  estate  under  the  Montgomeiy  and  Entail  Amendment 
Acts.    Ailsa,  21st  January  1853,         .  .  .  .  .  .157 

—  See  Consigned  Money^  .......  180 

—  Held  that  the  expense  of  building  a  poiter^s  lodge  and  of  introducing  water 
into  the  mansion-house ;  of  filling  up  a  qnan^  and  preventing  land-slips,  are 
improvements  nnder  the  Montgomery  Act ;  but  that  the  expense  ol'  providing 
mill- stones  is  not  a  peimanent  improvement.    Muirhead,  25th  Feb.  1853,      .  254 

—  In  petition  for  authority  to  uplift  and  apply  consigned  money  in  payment /tto 
tanto  of  the  whole  sums  expended  in  improvements  nnder  Montgomery  Act, 
but  which  consigned  money  did  not  amount  to  the  full  value  of  the  three- 
fourths  of  such  expenditure,  of  which  the  Act  authorises  repayment-^author- 
\ty  granted,  but  only  for  application  in  payment /?ro  tanto  of  the  three-fourths, 
and  not  of  the  whole  expenditure.    Richardson,  24th  June  1853,        .  .  478 

Entail — Irritant  clause.  Terms  of  deed  of  entail  under  which,  ^«W,  1.  That 
the  terms  ^^  debts  and  deeds*'  in  this  clause  applied  only  to  the  debts  and  deeds 
mentioned  in  the  immediately  preceding  sentence  of  the  prohibitory  clause, 
and  not  to  those  mentioned  In  an  earlier  part  of  the  deed  where  those  terms 
had  a  moro  comprehensive  meaning ;  and,  2.  That  the  prohibitions  against 
altering  the  order  of  succession  and  against  alienation  were  not  effectually 
fenced  by  irritant  and  resolutive  clauses.    Airlie  r.  Ogilvy,  16th  Dec.  1852,  .  129 

—  Where  the  irritant  and  resolutive  clauses  in  an  entail  formed  one  continuous 
sentence,  the  whole  must  be  considered  together  in  judging  of  its  full  legal  im- 
port. Circumstances  in  which  the  initancy  contained  in  such  a  sentence  was 
held  valid  and  effectual.    Jamieson  r.  CHUipbelK  26th  Jan.  1853,       .  .164 

—  It  being  declared  in  the  last  member  of  a  prohibitor}-  clause,  that  it  should 
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not  be  lawful  ^*  to  do  asy  other  fact  or  deed :" — Hdd^  that  the  expi-ession  in 
the  initant  clause,  that  ^^  not  only  all  such  facts  and  deeds/'  &c.,  sbonld  be 
void  and  null,  could  not  be  restricted  to  apply  to  the  last  member  only  of  the 
prohibitory  clause,  but  had  a  retrospective  application  to  the  whole  of  the 
things  prohibited.    Gilmour  v.  Gordon,  :S4th  March  1853,      .  .  .  338 

"EiirTAiw— Prohibition  to  aUenate,  Where  2\Uenation  by  any  other  means  than  saU 
is  not  prohibited,  this  clause  is  defective,  and  the  entail,  therefore,  altogether  in- 
valid under  §  43  of  the  Amendment  Act.    Russell  v.  Russell,  7th  Dec.  1852,     99 

—  not  sufficiently  fenced.    See  tupra^  Irritant  Clause,     ....  128 
Entail — Prohibition  to  alter  order  of  succession.    Where  this  prohibitoiy  clause 

is  not  duly  fenced,  the  entail  is  invalid  in  regard  to  all  the  prohibitions 
contained  in  it.    Ferguson  v.  Ferguson,  18th  November  1852,  .16 

—  Not  sufficiently  fenc^.     See  supra.  Irritant  Clause,   ....  128 

—  Construction  of  a  power  given  to  alter  the  order  of  succession  prescribed  by 
a  deed  of  entail,  by  preferring  a  younger  daughter  to  an  elder  when  the  sucr 
cession  devolved  on  heirs-portionei's.    Martin  v.  Kelso,  28th  June  1853.        .  480 

—  Construction  of  faculty  granted  to  heire  of  entail  as  an  exception  to  this  pro- 
hibition.   Seei«acu%,  .......  584 

Entail — Provisions  to  younger  CliUdren,  See  Provisions  to  Wives  and  Children, 
Entail — Resolutive  Clause.  Where  this  clause  bore,  *'*•  and  do  hereby  declai-e," 
held  want  of  the  nominative  did  not  injure  the  clause.  Held  al.so  that  the  ex- 
pi-essions  *'  upon  the  contravening  of  the  said  provisions  or  either  of  them," 
applied  generally  to  every  act  of  contravention,  and  not  to  one  of  two  merely. 
Gilmour  V.  Gordon,  24th  March  1858,  .  .       *    .  .838 

Equitable  Jurisdiction.    In  the  construction  of  a  trust-disposition,  the  Court 
in  the  exercise  of  its  equitable  jmisdiction,  will  give  effect  to  the  apparent     * 
intention  of  the  truster,  where  no  legal  or  equitable  intei^est  will  be  affected 
by  doing  so,  although  the  literal  reading  of  the  deed  might  admit  of  a  difie- 
rent  interpretation.     Campbell  v,  Campbell's  Trustees,  19th  Nov.  1852,         .    20 

—  Circumstances  iu  which  a  trustee  on  a  bankrupt  estate,  appointed  under  an 
application  by  the  bankrupt  for  the  benefit  of  the  Act  of  Grace,  was  removed, 
and  a  judicial  factor  appointed.     Souter  and  Othera,  Petitioners,  20th  Nov. 

Erasure.  The  words  **  us,*'  and  "  our"  in  the  obligatory  clause  in  the  attesta- 
tion indoi'sed  on  a  bond  of  caution  were  wiitten  on  an  erasure  z^Held,  not  to 
be  a  material  vitiation.    A.  v,  B.,  16th  Nov.  1852,    .  .  .  .15 

Error  in  designation  in  a  reclaiming  note.    See  Process,  (Reckaming  Note),     .  392 
Evidence.    In  a  question  whether  two  parishes  wei-e  united  or  distinct  i^Held, 
that  although  there  was  no  direct  evidence  of  their  having  been  united.  It 
might  be  competently  proved  by  circumstantial  evidence.     Campbell  v. 
Campbell,  16th  Nov.  1852,       .......      3 

—  Extraneous,  not  admissible  in  constiiiing  an  agreement.    See  Contract,        .     50 

—  Held,  that  a  ceitificate  of  probate  purporting  to  be  signed  by  a  foreign  judge, 
and  having  a  seal  appended,  requires  some  other  evidence  that  it  is  what  it 
professes  to  be.    Disbrow  v,  M'Intosh,  27th  Nov.  1852,         .  .  .59 

—  Of  payment  of  money  from  deposition  of  a  haver  as  to  receipt  of  a  bill  of 
exchange.    See  Haver,  .  .  .  .  .  .  .117 

—  Of  intromission  with  ftmds  in  bank.    See  Accounting,  .  .  1 17 
ExcAMBioN  of  right  of  patronage,  part  of  an  entailed  estate,  held  competent 

under  statutes,  6  and  7  Will.  IV.,  c.  42 ;  and  11  and  12  Vict.,  c.  36.    Earl  of 
Roseberry,  dOth  Nov.  1852,      .......    59 

Executor,  liability  of,  for  money  paid  away  twenty-five  years  before  the  claim 
was  made.    MTherson,  Petitioner,  26th  Nov.  1852,  .  .  .  .53 

—  found  personally  liable  for  faUure  in  due  diligence.  Forraan  v.  Bums,  4th 
Feb.  1858,        .........  194 

Expenses.    See  Process. 

Extract  Decree,  clerical  error  in,  how  corrected.    See  Process,  .  .  428 

Extrinsic  deposition  in  oath  of  reference,  effect  of.    See  Oathy  .  .    11 


F 

Factor's  right  of  retention.    See  Retention^        .....  108 
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Factor  loco  tutoria.  Court  refused  to  appoint  under  the  same  petition  a  curator 
iwnis  to  a  minor,  and  a  factor  loco  tutoris  to  a  pupil.    Eaton,  2d  Feb.  1853,      192 

Facultt.  a  party  conferred  on  the  ilferenter  of  a  subject  the  power  of  dispos- 
ing thereof,  "  if  necessary  for  his  support ;"  form  of  conveyance,  which  held^ 
not  to  have  been  executed  in  a  proper  exercise  of  this  faculty,  firyce  v.  Dun- 
bar, 16th  March  1853,  .  .  .  .  .  .  .318 

—  Granted  to  the  liferenters  of  a  residue  to  settle  and  convey  the  fee  thereof, 
does  not  constitute  them  fiars.    See  Deathbed^  .  .  .  .  435 

—  To  alter  oixler  of  succession  pi*escribed  in  entail,  construction  of.  See 
EntaUy  {Prohibition  to  alter y  ^.0        •  •  •  •  *  *  ^^ 

—  The  misrecital  of  a  power,  or  recital  of  a  wrong  one,  will  not  make  the  exer- 
cise of  the  power  bad  if  the  one  ezeix^ised  actually  exist.  Lockhart  v.  Lock- 
hart,  15th  July  1853,  .  .  .  .  .  .  .  562 

—  The  maker  of  an  entail  which  prefeiTed  the  eldest  heir-female,  and  her  heirs 
to  the  exclusion  of  heirs-portioners,  made  the  following  exception  to  the  pro- 
hibition against  altering  the  order  of  succession  ;  that  it  should  be  lawful  to 
certain  of  the  heu-s  in  possession,  **  so  often  as  their  apparent  or  presumptive 
heirs  are  females,  so  far  to  alter  the  destination  of  succession  above  written,  as 
to  settle  the  estate  upon  a  younger  daughter  in  preference  to  an  elder ;  and  for 
this  end  to  grant  such  deed  as  shall  be  competent  of  the  law,  in  the  same  man- 
ner as  an  unlimited  proprietor  might  do  :^^ — Hdd^  1.  That  under  this  power 
the  estate  might  be  settled  upon  a  younger  daughter,  and  the  heir^  whatsoever 
of  her  hody^  to  the  exclusion  of  an  elder ;  and  2.  That  the  power  might  be  ex- 
ercised by  the  heirs  at  any  time  his  heirs-presumptive  happened  to  be  females, 
so  as  effectually  to  convey  the  estate,  failing  himself,  to  a  yonnger  heir-female, 

,  though,  at  the  date  when  the  succession  opened  by  his  death,  his  heir-appa- 
rent under  the  entail  was  not  a  female,  but  a  male.  Martin  v.  Kelso,  19th 
July  1853,        .........  584 

Fee  and  Lifei-ent.    See  Liferent  and  Fee, 

Fees  to  Counsel.  For  advice  as  to  acceptance  of  a  judicial  tender  of  damages 
and  expenses,  allowed,    Philip  v.  Dixon,  14th  Dec.  1852,      .  .  .118 

—  A  debate  having  been  postponed  by  the  Court,  and  called  again  sometime 
after,  the  senior  counsel  employed  on  the  firet  occasion  was  necessarily  absent 
on  the  second,  and  another  counsel  was  feed.  Auditor's  report  sustaining 
both  fees  against  the  unsuccessful  party,  approved,  Kidd  v.  Young,  21st 
January  1853,  .........  158 

—  Allowed  to  successful  pursuers  of  jury  trial.  Nisbet  v,  Dixon,  24th  June 
1853,     ..........  479 

^-  Of  claimant  in  a  multiplepoinding  raised  by  trustees,  to  attend  calling  in 
weekly  rolls,  disallowed,    Reid  v,  Betbune,  9th  July  1853,  .  .  522 

—  Of  respondent,  to  attend  moving  of  reclaiming  note  in  single  bills,  allowed, 
Reid  V.  Bethune,  9th  July  1853,  .  .  .  .522 

Ferry.    Mode  of  assessing  for  Poor,      .  .  .  .  .  •         .  327 

Foreign.    Authentication  of  Foreign  Writ.    See  Evidence^      .  .  .59 

—  Deed,  consti'uction  of.    See  Trustees,  .  '  .  .  .  365 
^-  See  Fortan  competens,                         ......  600 

Forfeiture  of  shares  for  non-re^tration.    See  Shares^  ,  .  .  897 

Forum  Competems.    Held^  that  the  Court  had  jurisdiction  in  an  action  of 

divorce  for  adultery,  though  the  pursuer  was  resident  in  America,  and  had 
not  been  in  Scotland  for  four  years ;  the  original  domicile  of  both  parties,  the 
maiTiage,  the  alleged  adultery,  and  the  defender's  present  residence  being  all 
Scottish.    Shields  v.  Shields  or  Beattie,  2d  December  1852,    .  .  .87 

—  Action  of  divorce  for  adulteiy  dismissed,  because  England  was  the  proper 
forum.    See  Divorce,    ........  600 

—  See  Sequestration  for  Rent,      .......  350 

Fraud.    It  is  not  necessai-y  to  reduce  at  common  law  a  deed  granted  in  fraud 

of  prior  creditors,  to  prove  knowledge  or  collusion  on  the  grantee's  part. 
M*Cowan  v,  Wright,  11th  March  1853,  .  .  .  .  .806 

—  Terms  of  issues  in  reduction  under  Acts  1696  and  1621,  and  at  common  law. 
Connon  r.  Ballinten,  26th  Januaiy  1853^         .....  376 

—  by  bankrupt  to  his  creditors,  rcdnction  on  head  of.    See  Bankruptcy,  .  421 

—  Averments  held  not  relevant  to  set  aside  a  purchase  of  shares  on  the  ground 

of  fraudulent  misrepi*esentation.    See  Relevancy,        ....  429 
Free.    Construction  of  the  term,  as  applied  to  a  bequest.    See  Bequest^  .  211 
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G. 


Pac* 


Game.  In  a  prosecution  at  instance  of  procurator-fiscal  of  Justice  of  Peace 
Court,  under  13  Geo.  m.,  a  54,  §  3,  the  game  was  seized  in  modum  proba- 
tionis  by  the  fiscal,  who  was  also  superintendent  of  police.  After  conviction, 
restitution  of  the  game  was  demanded : — Held^  that  the  prosecutor  was  placed 
by  the  statute  on  the  same  footing  as  a  common  informer,  and  that  as  it  con- 
tained no  provisions  for  the  foifeiture  of  the  game,  the  seizure  was  illegal,  and 
the  fiscal  bound  to  restore.    Everitt  v.  Scott,  18tb  January  1853,      .  .  t51 

Glebe.  A  glebe  was  let  to  tenants  who  paid  at  each  Whitsunday  and  Martin- 
mas their  rent  for  that  year.  The  minister  died  before  Whitsunday  when  a 
portion  of  the  glebe  had  been  sown  by  the  tenants : — Hdd^  that  the  minister's 
representatives  were  entitled  to  the  year's  rent  efifehring  to  the  portion  of  the 
glebe  which  had  been  so  sown  at  his  death.  Taylor  v.  Stewait,  12th  Jnly 
1853,    ..........  538 


H. 

Harbour  revenue  not  assessible  for  the  poor.    See  Poors'  Assessment,  .    43 

Ha  VERS,  deposition  of.    Where  the  wife  of  a  defender,  when  examined  as  a 
haver,  deponed  to  the  receipt  of  a  bill  for  £50  by  the  defender : — Held,  that  this 
deposition  was  only  for  the  purpose  of  recovering  and  tracing  documents,  and 
could  not  be  read  in  proof  of  the  receipt  of  £50  by  the  defender,  so  as  to  render 
him  liable  therefor.    Gibson  v.  Ewan,  11th  December  1852,  .  .117 

Heir-fkmale,  meaning  of  teim.    Maitin  v,  Kelso,  28th  June  1853,     .  .  480 

Heirs-portiokers.    See  Faculty^         ......  584 

Heritable  security  by  absolute  disposition  and  back-bond.    See  Sequestration^  830 
Heritable  or  moveable.    By  antenuptial  marnage-conti*act,  A.  bound  himself 
to  pay  £30,000  to  trustees,  to  be  held  by  them  for  payment  of  a  jointare  to  hia 
widow,  and  of  provisions  to  the  extent  of  £20,000  to  their  children ;  and  also 
for  payment  of  any  surplus  after  fulfilment  of  the  trust  to  himself  and  his  suc- 
cessors.   In  implement  of  his  obligation,  he  assigned  to  the  marriage  trustees 
an  heritable  security  which  was  in  time  paid  up  to  them,  and  the  money  again 
invested  by  them  on  heritable  security.     By  deed  of  settlement,  A.  conveyed 
to  his  trustees  all  his  heritable,  and  to  bis  widow  all  his  moveable  estate  as  at 
his  death.    He  predeceased  her,  and  on  her  death  her  representatives  claimed 
as  moveable  a  surplus  which  remained  in  the  hands  of  the  marriage  trustees : — 
Held,  that  the  character  of  the  tiitst  was  not  affected  by  the  natui'e  of  the  in- 
vestment;  that  the  surplus  was  moveable,  and  belonged  not  to  A.'s  trustees, 
but  to  his  widow's  representatives.    Meiklam's  lYostees  v,  Meiklams,  2d  Dec. 
1q5^,     .....•••..     78 

Ho]«ologation  of  a  purchase  of  trust-property  reducible  as  being  made  by  the 
trustee.    See  Thorbum  v.  Martin^  9th  July  1853,       ....  523 

Husband  and  wife.  A  husband  executed  a  settlement  which  wba  also  subscribed 
by  iiis  wife  as  consenting  thereto.    By  this  deed  the  husband  conveyed  to  his 
wife  the  free  annual  proceeds  of  his  heritable  and  moveable  est4ite  while  she 
should  survive  him.    The  deed  contained  no  discharge  of  the  wife's^  reHctae. 
It  contained  a  power  of  revocation.    The  wife  predeceased  the  husband,  who 
executed  another  deed  revoking  all  previous  settlements:— Held^  in  a  question 
between  the  wife's  next  of  km  and  the  universal  legatee  of  the  husband,  that  the 
settlement  subscribed  by  the  wife  was  not  equivalent  to  a  mutual  contract  by 
which  she  could  be  held  to  have  renounced  her  legal  rights,  and  that,  there- 
fore, one  half  of  the  goods  in  communion  at  the  dissolution  of  the  marriage  be- 
longed to  her  next  of  kin.    Leighton  v.  Russell,  let  December  1852,  .    61 
— Wtfe^s  peculium.    An  agent  employed  by  a  maiTied  woman  to  protect  a  sepa- 
rate alimentary  possession  belonging  to  her,  is  entitled  to  decree  for  his  account 
against  her  pei'sonally,  as  in  rem  versam.    Gifibrd  v.  Bobertson,  1st  March 
1853,    ..........  261 

Hypothec  of  landlord.  Held,  that  a  landlord  is  entitied,  de  recenti,  to  follow 
into  another  county  and  bring  back  to  his  farm  effects  carried  of  in  defraud  of 
his  hypothec,  on  obtaining  warrant  of  concurrence  by  the  Sheriff  of  such  county 
indoroed  on  a  warrant  *'  to  carry  back,  inventory,  and  secure,**  granted  by  his 
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own  Sheriff  in  the  petition  for  sequestration.    M^Kechnie  v.  Montriose,  29th 
March  1863,     .........  850 


I. 

Illusort  division.    See  Parent  and  Child^         .....  862 

Imprisonment  for  offences  under  the  Salmon  Fishing  Act,  though  in  respect  of 
a  fine  under  £8,  6s.  8d.,  is  not  illegal  under  the  Small  Debt  Imprisonment  Act. 
Lawson  v,  Jopp,  16th  Februaiy  1853,  .....  219 

Improvemknts  on  estates,  permanent,  not  to  be  charged  against  the  annual  in- 
come, in  question  between  liferenter  and  fiar.    See  Liferent  and  Fee,  .  141 
Incorporated  company,  how  fat  liable  to  implement  agreement  entered  into  by 

provisional  committee.    See  Bailway  Company,  .  .  .72 

Industrial  residence,    ^e  Parochial  Relief ,     .....  282 

Inferior  Herftor.    See  Property,        ......  519 

Innuendo.     See  Reparation,       .......  440 

Instructions  to  Trustees.    B^q  Substitution,     .....  487 

Intention  of  parties,  how  far  to  be  given  effect  to  in  the  construction  of  a  deed. 
See  Equitable  Jurisdiction,        .  .  .  .20 

Interdict.    See  Suspension. 


Interest  on  expenses.    A  party  bona  fide  in  possession  held  liable  only  in  in- 
terest at  four  per  cent.    See  Bona  Fides, 

—  See  Process  {Eapenses), 

—  penal.     See  Pupils^  Protection  Act, 
Interim  Managers  of  Burgh.    See  Burgh, 

—  Appointment  of  a  Commissary  Clerk.   Harpei ,  ^ ,  _., 

Interlocutor  extracted,  erasures  in,  how  corrected.    Cadell,  14th  Jan.  1853,   146 
Interlocutory  Judgment  of  Sheriff  in  a  sequestration,  appeal  against,  In- 
competent.   See  Appeal,  .......  556 

Intimation  of  assignation.    See  Assignation, 
Issues.    See  Process. 


,  20th  July  1853, 


210 
419 
427 
303 
600 


JOD^TURB  under  antenuptial  contract  of  mamage.    See  Provision  to  Wives,  tfc.,    78 

Joint  Adyenture.    See  Partnership, 

Joint  Oblioants  in  bill.    Be/^Correidebendi^   .....  134 

Judicature  Act.    See  Process,  ......  263 

Judicial  Factor.  Appointment  refused  to  a  party  who  had  declined  to  act 
as  a  trustee.    Robertson,  1st  Dec.  1852,  .  .71 

—  Where  the  requisite  attestation  in  a  bond  of  caution  reqmred  to  be  found  by 
a  factor  loco  tutoris,  under  Act  of  Sederunt  11th  Dec.  1849,  sec.  2,  is  not 
lodged  till  after  the  thirty  days  from  the  date  of  the  factor's  appointment,  a 
new  application  for  the  appointment  of  a  factor  is  not  necessaiy.  Watson, 
Petitioner,  1st  Dec.  1852,        .  .  .  .  .  .  .71 

—  As  a  general  rule  it  is  incompetent  to  apply  for  special  powers  in  the  peti- 
tion for  appointment  of  a  judicial  factor.    Rob  or  Hall,  4th  December  1852,  .    96 

—  Discharge.  Cnrators  appointed  m  an  action  of  choosing  of  curators  produced 
discharges  by  the  beneficiaries  who  had  all  become  major,  and  prayed  for  de- 
livery of  their  bonds  of  caution.  The  Court  refnsed  to  do  so  without  judicial 
examination,  and  remitted  to  the  accountant  of  Court  to  examine  and  report. 
Steele,  9th  Dec.  1852,  .  .  .  .  .  .  .  .107 

—  Circumstances  in  which,  on  report  of  the  accountant  of  Couit,  authority  was 
granted  to  a  factor  hco  tutoris  to  renounce  a  lease.  M^Ewan  v.  Crerar,  17th 
December  1852,  ........  137 

—  The  Court  refused  to  supersede  a  sole  trustee  because  he  was  under  seques- 
tration, and  appoint  a  judicial  factor  in  his  room,  he  having  offered  to  assume 

CO- trustees.    Phillips  v.  Thomson,  26th  Jan.  1853,     ....  164 

—  competency  of  a  roultiplepoinding  for  exonei'ation,  and  in  name  of.  See 
Muliiplq!windtng,  **.....  288 

—  Pupils'*  Protection  Act,    Where  a  factory  had  expired  previous  to  ike  passing 
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of  tbis  Act,  bat  the  factor  had  for  jears  thereafter  coDtinued  to  manage  the 
n^inor^s  estate  as  agent,  he  not  havmg  been  discharged  as  factor,  tbongh  his 
accounts  had  been  rendered  and  approved  of:— -Held  that  his  management  as 
agent  having  been  approved  of  by  the  minor  and  her  curatora  whom  she  had 
subsequently  appointed,  his  proceedings  dm-ing  that  period  were  not  to  be 
treated  as  under  a  subsisting  factoiy ;  that  the  Act,  therefore,  did  not  apply ; 
and  that  the  factor  was  not  bound  to  account  to  the  Accountant  of  Court  be- 
fore receivmg  his  discharge.  Edmond,  4th  March  1858,  •  .  288 
Judicial  Factor. — Appointment.  Circumstances  in  which  a  petition  for  the 
appointment  of  a  curator  bonis  having  been  opposed  and  withdrawn,  expenses 
allowed  to  neither  party.    Gray  v.  Bannerman,  8th  March  1853,                    .  292 

—  Appointment  of  one  for  managing  a  lapsed  tnist  does  not  place  the  estate  in 
manibug  curia  so  as  to  bar  a  ciiMlitor  from  enteiing  into  possession  by  maills 
and  duties.    See  Trust,  .......  407 

—  Removal.    See  Forsyth,  1st  June  1858,  .....  418 

—  Special  Powers  granted  to  enter  into  compromise  of  an  action.  M'Dongall, 
24th  June  1853,  ........  477 

—  Circumstances  in  which  man*iage-conti*act  trustees  superseded  by  judicial 
factor.    Halcomb,  9th  July  1858,        ......  518 

—  will  not  be  granted  to  curator  bonis  of  lunatic  to  make  up  titles,  except 

on  special  cause  assigned.    Wilson,  14th  July  1853,     ....  559 

•»  refined  to  a  curator  bonis^  the  Acts  being  of  ordinary  administration. 
Maconochie,  15th  July  1853,    .......  567 

Jurisdiction.  Hdd,  that  the  Court  had  jurisdiction  in  an  action  of  divorce  on 
the  ground  of  adultery,  though  the  purauer  was  resident  in  America,  and  bad 
not  been  in  Scotland  for  four  years,  the  original  domicile  of  both  paities,  the 
marriage,  the  alleged  adulteiy,  and  the  present  residence  of  the  defender  being 
all  Scottish.    Shields  v.  Beattie,  2d  December  1852,    .  .  .  .88 

—  A  native  of  Scotland,  long  resident  in  New  York,  came  to  this  country  and 
resided  for  upwai-ds  of  forty  days,  partly  in  a  hotel,  but  chiefly  at  his  agent's 
house,  though  with  occasional  visits  to  England  and  Ireland: — Held,  that  these 
visits  did  not  interrupt  the  continuity  of  his  I'esidence,  and  that  having  been 
personally  cited,  be  was  amenable  to  the  jurisdiction  of  the  Scotch  Courts. 
Kltchie  V.  Fraser,  11th  December  1852,  .....  110 

Juratory  cauiion,  circumstances  in  which  the  Court  passed  a  note  of  suspen- 
sion of  a  decree  of  removing  on,  and  in  which  the  oath  of  one  of  the  curators 
of  a  minor  was  received  in  implement  of  juratory  caution.  Andrew  v. 
Colquhoun,  2d  December  1852,  .  .  .  .  .82 

Jury  Trial.    See  Process. 

Jus  Rblictae  Circumstances  in  which  a  wife  having  executed  a  mutual  set- 
tlement with  her  husband,  was  held  not  to  have  renounced  her  jus  reHctae. 
See  Husband  and  Wife,  .  .  .  .  .  .  .61 

Justices  of  peace,  power  of,  to  appoint  procurator-fiscals  ad  vitam  out  cu^}am. 
See  Procurator-fiscal,   ........  660 


Landlord  and  Tenant.  Circumstances  in  which  held,  that  a  tenant  had  no 
right  to  retain  rents  past  due,  in  security  of  the  price  of  way-going  crop,  dung, 
and  fallow.    Dickson  v.  Porteous,  12th  Nov.  1852,    .  .  .  .1 

—  Held,  that  a  sub-tenant  of  minerals  had  no  right  to  retain  fix>m  the  principal 
tenant  rents  past  due,  in  security  of  prospective  claims  of  damages  on  account 
of  alleged  disturbance  by  actions  of  reduction  (still  pending)  of  the  principal 
tenant's  lease  at  the  instance  of  the  landlord.    Sprots  v.  Monison,  30th  Nor. 

loO^,     ..........     fHI 

—  See  Sequestration  for  Rents.    See  also  Hypothec,        ....  350 

—  Circumstances  in  which  held,  that  a  landlord  held  his  tenant^s  bill  as  an  avaQ- 
able  document  of  debt.    Richardson  v.  Harvey,  29th  Mai*ch  1853,     .  .  354 

—  Liability  of  trustees  for  prestations  of  a  lease.    See  Lease,     .  .  .  460 

—  Question  as  to  right  to  rents  of  glebe  between  representatives  of  deceased 
minister  and  his  successor.    See  Glebe,  .....  538 

Lands  Clauses  Act.    See  RaHwap. 
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Lead  in  Jury  trial.    See  Process^  (Jury  Trial),     ....  326,  604 
Lease,  aathority  granted  to  factor  loco  tutoris  for  renunciation  of.    M^Ewan  v. 
Crerar,  17th  Dec.  1852, 137 

—  Circumstances  in  wbicb  trustees  who  had  entered  into  possession  of  a  lease 
held  by  the  truster,  were  A«^  not  to  have  thereby  made  themselves  directly 
and  immediateh^  liable  for  the  t^nant^s  prestations,  including  arrears.  Dundas 

V.  Hood,  2l8t  June  1863,  .  .  .  .460 

Legacy.  Construction  of  settlement,  according  to  which  an  annuitant  was 
held  not  to  be  one  of  the  special  legatees.  Pitcaum  v,  Thomson,  8th  June 
1863,    ..........  446 

—  A  direction  to  divide  residue  between  and  among  special  legatees  means 
that  the  division  shall  be  in  equal  shares,  per  capita,  and  not  in  propor- 
tion to  the  amount  of  the  legacies.    Pltcaim  v.  Thomson,  8th  June  1863,       .  446 

Leoact-ddty.    Sq^  Bequest,      .  ..  .  .211 

Legitim,  claim  of,  cannot  be  constituted  in  a  multlplepoinding.  See  MuUi" 
plepoinding,       .........  448 

Lex  domialit  as  to  construction  of  foreign  deed  of  appointment  of  trustees.  See 
Trustee,  .........  866 

Lex  rei  sitae,  effect  of,  on  consti-uction  of  foreign  deed  of  appointment  of  trus- 
tees.   See  Trustee,       ........  866 

LiABiLmr.  Owner  of  a  dog  found  liable  for  value  of  sheep  destroyed  by  it 
while  trespassing,  though  previously  an  inoffensive  animal  Orr  v.  Fleming, 
6th  March  1858,  ........  290 

—  of  British  merchants  for  furnishings  made  through  their  agency  to  foreign 
merchants.    Lowson  v.  McClelland,  20th  July  1863,  .  .  697 

Lien,  factor's.    See  Retention,  .  ,  .  .  .  .108 

—  of  warehouseman.    See  Retention,  .  .  .  .207 
Liferent  and  fee.    A  testator  desired  that  each  of  his  two  daughters  should 

have  £800,  '^  the  principal  to  be  lodged  in  bank  during  their  life,  there  to  get 
the  yearly  interest  of  it ;  and  if  they  marry  and  have  a  family,  if  any  of  them 
dies  without  a  family,  the  principal  to  return  to  her  brothers  and  sisters ;  and 
it  is  understood  that  I  include  their  mother's  share  in  the  above  sums."  One 
of  the  daughters  repudiating  this  settlement  claimed  her  share  of  the  mother's 
portion  of  the  goods  in  communion,  and  her  legitim.  Her  children  claimed  that 
the  whole  £800  should  be  set  aside  for  them  in  fee  i—tield,  that  in  setting 
aside  this  sum  for  the  children  in  fee,  there  must  be  deducted  from  it  whatever 
sum  their  mother  should  be  found  entitled  to  as  her  share  of  her  mother's  por- 
tion of  the  goods  in  communion.     Sinclairs  v,  Rortson,  11th  December  1852, .  113 

—  A  truster  directed  his  trustees  to  pay  the  rents  of  his  estates  to  certain  par- 
ties after  deduction  of  **  the  whole  annual  out-goings  :'* — Heid  that  permanent 
meliorations  were  not  to  be  deducted  from  the  annual  income.  Preston^s 
Trustees  r.  Melville,  11th  January  1853,  .  .  .  .141 

—  Construction  of  deed  which  held  to  have  created  two  distinct  estates,  one  of 
liferent  in  daughters,  and  the  other  of  fee  in  their  children ;  and  held  that  an 
advance  made  to  a  daughter  could  not  be  made  to  affect  her  children's  fee, 
but  only  her  own  liferent  estate.  Hutchison's  Trustees  v.  Hutchison.  19fch 
March  1863, 823 

—  A  liferenter  of  a  residue  who  has  power  to  settle  and  convey  it,  is  not  fiar 
thereof.    See  Deathbed,  .  .  .  .436 

Liquid.  Right  of  tenant  to  retain  rents  past  due  in  security  of  price  of  way- 
going crop.    See  Landlord  and  Tenant,  .  .  .  .  .1 

Lis  alSfi.  Where  a  note  of  suspension  was  brought  as  supplementary  to  a  pre- 
vious note  which  had  been  passed,  but  to  which  an  objection  had  been  taken 
which  it  was  intended  by  the  supplementary  note  to  remove  i^^ffeld  that 
the  plea  of  lis  alibi  pendens  did  not  apply.  Taylor  v.  Glasgow,  Paisley,  and 
Ardrossan  Canal  Company,  16th  November  1862,      .  .  .  .8 

—  plea  of,  repelled.    Richardson  v.  Gavin,  25th  February  1863,  .  .  246 
Locality  to  widow.    An  heu-  of  entail  provided  a  locality  to  his  widow,  under 

a  clause  empowering  him  so  to  provide  a  liferent  not  exceeding  one-fonrth  of 
the  lands  and  estate,  ^*  in  so  fai'  as  the  same  shall  be  unaffected  for  the  time 
with  prior  liferents  and  annual-rents  of  real  debts,  and  after  deduction  of  the 
aimual-rents  of  personal  debts  that  do  or  may  affbct  the  same  :*' — Heid  that 
provisions  to  younger  children  were  not  to  be  deducted  before  estimating  the 
localitv.    Menzies  v.  Menzies,  16th  December  1862,    .  .         .  1 26 
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LtTNATic.  Circumstances  in  which  the  Coort  anthorised  the  proceeds  of  an 
heritable  estate  in  this  conntry  belonging  to  a  Innatic  resident  in  England,  and 
who  had  no  curator  bonis  to  take  charge  of  his  estate  in  Scotland,  to  be  paid 
over  to  the  committee  appointed  nnder  an  English  commissiott  of  lunacy.  Mar- 
ray,  &c,  Petitioner,  16th  November  1852,      .  .  .  .  .12 


M 

Magistrates,  action  of  damages  against,  for  an  illegal  liberation  of  a  prisoner 
ad  factum  praestandum^  dismissed  as  irrelevant.    See  Acto/Grace^  .  416 

Maiixs  and  dnties,  action  of,  allowed  to  heritable  creditor  of  a  truster,  thongh 
the  estate  was  under  management  of  a  judicial  factor.  Ferguson  v.  Mon-ay, 
27th  May  1853, 407 

Malice  and  want  of  probable  cause.  Ch'cumstances  held  insufficient  to  infer 
these  elements.  They  must  both  exist  to  found  a  claim  of  damages  for  accusa- 
tion of  a  crime  and  consequent  legal  proceedings.  But  previous  or  special 
malice  is  not  requisite,  a  reckless  and  passionate  state  of  mind  being  suffi- 
cient.   McDonald  v.  Ferguson,  12th  January  1853,    ....  142 

—  See  Privilege,  and  See  Issue,   .......  496 

Maritime  arrestment.    See  Arrestment,  .....  459 

Marriage,  declarator  of,  dismissed  on  ground  of  irrelevancy  and  insufficiency 

of  averments.    Ho^gs  v.  Hogg,  27th  January  1853,  .  .  174 

—  condition  in  restraint  of.  A  conveyance  by  a  widow  of  her  whole  property 
to  her  children  by  the  first  mamage,  in  the  event  of  her  second  marriage  held 
an  illegal  restriction  upon  the  freedom  of  marriage.  Leith  v.  Blaikie,  25th 
January  1853,  .  .......  197 

Master  and  servant.  Ch'cumstances  in  which  an  action  of  damages  was  ]>eld 
relevant  at  the  instance  of  a  person  employed  by  a  contractor  on  a  railway 
against  the  contractor,  on  the  allegation  that  he  had  sustained  injury  in  con- 
sequence of  a  defective  break  on  a  waggon ;  and  that  for  the  negligence  in 
not  providing  a  proper  break  the  contractor  was  responsible.  Gray  v.  Brassey, 
1st  Dec.  1852,  .  .  .  .  .  .  .66 

-;-  A  shipmaster  having  been  dismissed  for  drunkenness,  but  reinstated  on  condi- 
tion of  his  not  indulging  in  spirits  on  boai'd,  violated  this  condition : — Held 
that  he  had  thereby  foifeitcd  his  wages  from  the  time  of  his  violation  of  the 
condition,  though  he  had  brought  the  vessel  safely  to  the  end  of  her  voyage. 
M'Kellar  v.  Macfai'lane,  14th  December  1852,  .  .  .  .123 

—  An  action  of  damages  at  a  miner's  instance  against  his  master  for  a  coal-pit 
accident  dismissed,  because,  thongh  the  master  was  in  fault,  the  calamity  had 
been  proximately  occasioned  by  the  servant's  own  neglect  of  duty  in  working, 
when  he  was  entitled  both  to  have  refused  to  do  so,  and  to  have  daimed  wages 
besides.    Wallace  and  Co.  v.  Macneil,  8th  July  1853,  .  .  .  514 

Messis  sementem  sequiiur.    See  Glebe,    ......  538 

Minerals.    Question  between  a  purchaser  of,  and  a  railway  company,  in  regard 

to  compensation.    See  Compensation,  ......  246 

Minister.    Question  as  to  rents  of  glebe.    See  Glebe,  ....  538 

Minor.    See  Curator  bonis,        .......  304 

Minority  and  lesion,  reduction  of  a  deed  on  head  of,  when  not  barred  by  lapse 

oi  quadriennxum  utile,     ^e  Quadriennium  utile,  .  .  .  .149 

Minute  of  abandonment  of  a  note  of  suspension  to  which  a  supplementary  note 

had  been  brought.    See  Suspension,     .  .  .  .  .  .        8 

Missive^  of  offer  and  acceptance  cannot  be  explained  by  previous  communings 

or  correspondence.    See  Correspondence,  .....  227 

Montgomery  Act.    See  Entail. 

Mora  bars  action  of  divorce  for  adultery.    See  Divorce,  .  600 

MuLTiPLEPOiNDiNG.    Held  au  incompetent  mode  of  exonerating  a  judicial 

factor.    Wren  v.  Todd,  2d  March  1853,  .  .  .  .  .284 

—  is  an  incompetent  form  of  process  for  constituting  a  clause  of  legitim  made  by 
the  real  raiser  against  the  executor  under  his  father's  will,  who  was  nominal 
raiser,  and  the, parties  to  whom  the  father's  moveable  estate  was  bequeathed. 
Crokat  v.  Panmure,  8th  June  1853,     ......  448 

Municipal  election,  challenge  of,  how  long  competent.    See  Burgh  of  Barony,   530 
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PflffO 

Mutual  settlement  by  husband  and  wife,  circnmstances  in  whidi  ihejus  reHeta 
held  not  to  have  been  renounced.    See  Husband  and  Wife^    .  .  .61 

N 

NoBiLS  ojffickan  in  appointing  an  interim  commissary  cleilE.    Harper,  20th 
July  186S,        .  .  ......  600 

NoN^SMTBT.    See  Superior  and  Vassal. 

NoTios  of  trial.    Soe  Process,  (Jury  Trial  J  .  .604 


O 

Oath.  Circumstances  m  which  a  commission  was  granted  to  a  person  in  Aus- 
tralia to  take  a  reference.    Mulrhead  and  Arthur  v.  M^Ewan,  16th  Nov.  1852,      8 

—  Deposition  in  a  defender's  oath  of  reference  held  extrinsic,  and  the  oath  held 
negative,  though  it  involved  a  statement  that  the  debt  in  question  had  been 
settled.    Stewart  and  Others  v,  Robertson,  16th  Nov.  1852,  .  .11 

—  of  one  of  the  curators  of  a  minor  received  in  implement  of  a  juratory  cau- 
tion.   Andrew  v.  Colquhoun,  2d  Dec.  1852,    .  .  .  .82 

—  Of  reference  JJeicf  afiSrmative.    See  BiU  of  Exchange^  .  .«  .  178 

—  The  defender  having,  on  reference  to  oath,  admitted  the  employment  and  the 
non-payment : — Held  the  creditor  can  instruct  the  various  items  of  his  account 
cdiundei    Gifford  v.  Robertson,  Ist  March  1858,  ....  261 

Obligation  of  relief  from  augmentations.    See  Augmentation^  .  .269 

—  To  repay.    See  Proof  of  Debt,  .  .  .  .  .835 

—  Representations  to  intended  cautioner  held  not  superseded,  because  not  refer- 
red to  in  the  subsequent  bond  of  caution.    See  Cautumerj      .  /MO 

Offer  and  acceptance.    See  Missives^    ......  227 

ONDsprotou^' in  question  of  right  of  way.    See /wtce,  .  .265 

Oyersman,  power  of,  to  keep  idive  submission.    See  Arbitration^  .    29 

—  See  Submmiony  ........  425 


Pactum  Illicituh.  Purchase  by  a  confidential  agent  and  trustee  at  a  public 
auction  held  illegal.    Thoiburn  v.  Mai-t;in,  9th  July  1853^  .523 

Pabbkt  and  child.    Question  as  to  custody  of  a  child.    See  ChUd^  ,  295 

— ^A  father  in  exerdse  of  a  power  of  division  left  to  one  child  £50,  and  to  the 
other  about  £5000  i^Held^  that  the  share  of  the  former  was  not  illusory ;  and 
that  the  Court  are  jealous  of  interfering  in  such  cases.  Marder^s  Trustees 
V,  Douglas,  81st  March  1853,   .  .  .  .  .362 

Parochial  Rblisf,  though  during  temporary  bad  health,  held  sufficient  to  in- 
terrupt the  formation  of  a  residential  settlement,  during  the  old  Poor  Law. 

A  widow  having  only  a  derivative  settlement  through  her  late  husband  had 
a  bastard  child :— i/e^,  that  the  parish  of  the  child^s  own  birth,  and  not  of  its 
mother's  derivative  settlement  is  bound  to  maintain  it. 

Relief  to  a  mother  inform^  though  practically  for  her  chUd  rather  than  her- 
self, is  sufficient  to  prevent  the  acquisition  of  a  residential  settlement.  Hay  v. 
Scott,  23d  Nov.  1852,  ......  .36 

—  A  parish  gave  interim  aliment  to  a  pauper  for  seven  years  before  the  statu- 
tory notice  was  given  to  the  parish  ultimately  found  liable,  the  new  Act  re- 
quiring the  notice  having  been  passed  two  years  after  the  aliment  commenced, 
held  that  thei*e  was  mora  during  the  whole  period,  and  that  no  repetition  was 
due  of  sums  paid  before  the  notice.    Hay  v.  Jack,  16th  Feb.  1853,  .  222 

—  Where  a  party  resided  in  a  parish  for  three  years  and  then  applied  for  and 
obtahied  parochial  relief,  held^  that  he  not  having  previously  resorted  to  public 
begging,  or  made  any  public  demonstration  of  his  poverty,  it  was  not  compe- 
tent to  inquire  what  was  the  source  of  his  subsistence,  and  that  he  must  be 
held  to  have  supported  himself  during  his  residence,  and  therefore  that  he  had 
acquired  an  industiial  residence  in  the  parish.  Webster  v.  Mackensie,  18th 
Feb.  1858,         .........  232 

12 
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Parochial  Reuxf.  Under  sanction  of  the  board  of  snperTision,  the  parish  of 
A.  having  a  poor-honse,  agreed  to  accommodate  panpei's  belonging  to  B.  parish, 
which  had  no  poor-hoose,  and  which  was  not  contigaous  : — Hdd  that  an  ap- 
plication to  the  Sheriflf  by  a  pauper  belonging  to  B.  refusing  to  go  to  the  poor- 
house  of  A,  and  claiming  right  to  receive  relief,  and  still  to  reside  in  her  own 
parish  of  B.  was  incompetent.     Watson  r.  Welsh,  26th  Feb.  1853,     .  .  260 

—  A  woman  having  applied  for  parochial  relief  for  her  child,  the  inspector  offered 
admission  for  herself  and  child  into  the  workhouse.  This  she  refcsed  for  herself, 
but  offered  to  accept  for  the  child,  held^  that,  though  the  parish  had  failed  to 
prove  that  the  woman  was  able  to  support  herself  and  child,  the  tender  by  the 
mspector  was  a  sufficient  tender  of  practical  relief.    M^Kie  v.  Baillie,  20th  July 

Partnebship.  a.  B.  and  C.  agreed  to  purchase  stock,  in  which  they  were  to 
have  equal  shares,  profit  and  loss ;  the  price  to  be  raised,  half  by  bills  drawn 
by  A.  upon  C,  and  half  by  bills  drawn  by  B.  upon  C.  These  bills  were  dis- 
counted by  a  bank.  B.  and  C.  having  become  bankrupt,  A.  heid  liable,  in 
respect  of  the  joint-adventure,  for  the  bills  drawn  by  B.,  as  well  as  for  those 
on  which  his  own  name  appeared.  British  Linen  Co.  v.  Alexander,  14th  Jan. 
1853,    ..........  146 

—  A  partner  of  a  dissolved  and  insolvent  company,  for  winding  up  whose  affairs 
no  steps  have  been  taken,  is  entitled  to  sue  the  other  partners  for  propoitional 

relief  of  company  debts,  which  he  has  been  compelled  to  pay.    Richardson 
V.  Gavin,  25th  Feb.  1853,        .  .  .  .  .  .245 

—  An  individual  partner  of  a  company  has,  as  such,  a  right  to  reduce  a  sale  of 
bad  debts  due  to  the  company  made  at  public  auction  to  the  company's  confi- 
dential director  and  law  agent.    Thorbuin  v.  Martin,  9th  July  1853,  .  523 

Paufer.    See  Parochial  Rtliefy  .  .  .  .  .36 

Payment  of  money,  haver's  deposition  as  to  receipt  of  a  bill  is  not  evidence  of. 

•    Se^fTover,        .  .  .  .  .  .  .117 

Penalties,  action  for,  under  a  railway  act  is  not  an  ordinary  civil  action  for 
debt  or  damages ;  but  is  of  such  a  penal  nature  that  it  must  be  dealt  with  ac- 
cording to  the  strictest  rules  of  pleading.    Curruthers  v.  Caledonian  Rail.  Co., 
29th  March  1853,  .  .  .  .  .357 

Personal  objections  pleadable  against  purchasers  at  public  auction.    See  SaU 
by  Auction^       .........  396 

Petition  to  apply  judgment  of  i-evei'sai,  expenses  of,  allowed.  Collins,  Ist 
June  1853,       .........  420 

—  To  apply  judgment  of  affirmance,  expenses  of,  refitsed.  Duncan,  1st  June 
1853,    ..........  420 

—  To  apply  judgment  of  reversal  is  not  necessary  in  order  to  get  decree  for 
costs  awarded  by  the  House  of  Lords.    Feme  v.  Ferrie,  22d  June  1853,        .  469 

Pettt  Customs.  A  tax  being  exigible  by  a  burgh  upon  all  whisky  ^*  brought 
in  by  a  sti*anjrer,"  hdd  that  nrhisky  bought  by  a  merchant  of  the  burgh  iirom  a 
distiller  at  a  distance,  and  brought  by  railway,  the  purchaser  undertaking  the 
risk  and  expense  of  carriage,  was  truly  imported  by  the  purchaser,  and  was 
not,  therefore,  subject  to  the  tax.  Magistrates  of  Perth  o.  M^Dontdd,  23d 
Nov.  1852,        .........     38 

Poor  House.    See  Parochial  Rdief,      ......  260 

Poor  Law  Amendment  Act.  HM  that  the  revenue  of  the  harbour  of  Leith  is 
not  assessable  for  poor^s  rates,  with  the  exception  of  a  sum  payable  to  the 
Queen's  Remembrancer  for  behoof  of  the  ministers  of  Edinburgh,  and  for  other 
municipal  purposes.    Scotland  v.  Leith  Dock  Commissioners,  25th  Nov.  1852,    43 

— The  stipend  of  a  Free  Church  minister,  paid  out  of  the  Sustentation  Fond,  is 
assessable  for  poor's  rates  levied  on  means  and  substance,  in  the  parish  where 
he  i*esides,  and  not  in  that  where  he  officiates.  Barclay  and  Orr  v.  Lands- 
borough,  3d  Dec.  1852,  .  .  .  .  .  .  .90 

—  Effect  of  Mora  in  giving  the  notices  requu-ed  by.    See  Parochial  BeUef,         .  222 
•—  Held  that  a  feny  across  an  arm  of  the  sea  is  assessable  in  respect  of  owner- 
ship and  occupancy,  in  that  parish  alone  where  it  is  localized  by  the  titles 
under  which  it  is  held.    Anderson  v,  Gillauders,  22d  March  1853,      .  .  327 

—  Held  that  a  harbour  and  docks  are  not  premises  within  which  the  owner 
of  vessels  resorting  to  them  carries  on  business  in  the  sense  of  the 
statute ;  and  that  the  fact  of  a  ship's  business  being  transacted  by  a  ship's 
husband,  who  resides  within  the  parish  in  which  the  harbour  and  docks  are. 
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does  not  render  tbe  owner  liable  to  be  assessed  for  the  poor  within  that  parish, 
he  being  assessed  on  his  means  and  substance  in  the  parish  where  he  resides- 
Greig  v.  Maxwell,  28th  March  1853,    .  .  .  .  .844 

Poor  Law  Amendment  Act.  In  assessing  a  railway,  the  stations  at  each  end 
of,  and  along  the  line,  are  not  assessable  in  thehr  respective  parishes,  but  are 
to  be  valued  as  a  part  of  the  whole  line,  the  value  whereof  is  to  be  appor- 
tioned under  §  45  of  the  Act.  Edinburgh  and  Glasgow  Railway  v,  Adam- 
son,  1st  April  1853,      ........  880 

pRESCRiFTioN — Lofiff.  Effcct  of,  In  dedicating  a  loch  to  the  public  for  curling. 
See  Servitude^     .  .  .  .  .  .  .  470 

—  Triennial,  A  writer  raised  action  against  the  representatives  of  a  deceased 
employer  for  payment  of  business  accounts.  The  employer  had  died  within 
three  years  fi'om  the  termination  of  the  account ;  and  the  action  was  not  raised 
till  seven  years  afler  his  death : — Hdd  that  the  case  fell  under  Act  1579,  c.  83 ; 
and  that  tiie  pursuer  must  prove  both  the  constitutioo  and  subsistence  of  the 
debt  by  the  defender's  writ  or  oath.    Cullen  v.  Smeale,  12th  July  1853,         .  582 

—  Sexennial,    See  Bill  of  Exchange,        .  .  .  '.  .  .871 
Frksumption  that  the  defender  in  an  accounting  had  settled  with  his  principal 

at  the  date  of  the  transactions,  given  effect  to.    Gibson  v,  Ewan,  11th  Dec. 

Principal  and  Agent.  Question  of  liability  of  British  merchants  for  Aimlsh- 
ings  made  through  their  agency  to  foreigners.    See  Liability,  .  .  597 

Principal  and  Cautioner.    Liability  of  either  for  expenses.    See  Expenses,     .    51 

Privilege.  In  action  of  damages  on  ground  of  wrongous  apprehension,  the  de- 
fender at  the  trial  maintained  that  the  case  was  one  of  privilege,  and  that  pnr- 

.  sner  must  prove  malice  and  want  of  probable  cause  ;  and  that  there  was  no 
evidence  to  go  to  the  jury  on  these  points.  The  judge  sustained  this  plea  and 
directed  the  verdict  accordingly : — Held,  on  bill  of  exceptions,  that  the  cir- 
cumstances of  the  case  did  not  disclose  a  case  of  privilege,  and  that  the  par- 
suer  was  entitled  to  a  new  trial.    Smith  v.  Green,  10th  March  1853,  .  299 

—  A  party  raised  action  of  damages  against  another  for  entering  his  premises 
.    and  carrying  away  articles  of  property,  as  having  been  stolen  from  defender. 

It  was  aveiTcd  in  defence,  (and  afterwards  proved  on  trial,)  that  the  defender 
had  acted  under  a  legal  warrant  executed  by  constables ;  this  averment  .the 
pureuer  denied,  and  rested  his  case  on  a  wrongous  and  illegal  entry  made  mali- 
ciously and  without  probable  cause.  The  issue  was,  Whether  the  seizure  had 
been  made  by  the  defender  by  himself  or  by  others  acting  in  his  name  and  by  his 
authority,  wrongfully  and  illegally.  The  presiding  judge  charged  the  juiy  that 
the  warrant  was  legal  and  valid,  but  that  the  pursuer  was  nevei'theless  entitled 
to  a  verdict,  if  the  jury  was  satisfied  that  the  entry  and  seizure  had  been  made 
maliciously  -and  without  probable  cause.  Verdict  for  pursuer.  On  bill  of 
exceptions,  held  charge  bad,  and  that  the  jury  ought  to  have  been  directed,  1. 
to  find  for  defender  if  the  entry  and  seizure  had  been  made  in  virtue  of  the 
warrant ;  and,  2.,  that  it  was  incompetent  for  the  pui'sner  under  his  record 
and  issue  to  prove,  that  in  applying  for  the  warrant,  defender  had  acted  mali- 
ciously and  without  probable  cause.    Graham  v.  M'Lachlan,  2d  July  1853,  .  496 

—  Form  of  Issues.    See  Process,  (Issues,)  .....  393 
Probation,  renunciation  of.  Held  to  have  taken  place  where  an  interlocutor  of 

consent  i*emitting  to  an  accountant  bore  to  be,  **  with  the  view  of  finally  dis- 
posing of  the  cause  ;'^  and  the  parties  had  taken  a  diligence  against  havers  with- 
out applying  for  any  further  proof.    Gibson  v.  Ewan,  11th  December  1852,  .  117 

—  renunciation  of,  Held  not  to  have  taken  place     Gibson  v.  Ewan,  25th  Nov. 

Process.    See  Penalties,  .......  357 

— Advocation.    See  Advocation. 

—  Amendment  of  Libel.  Where  an  averment  essential  to  the  relevancy  of  an 
action  has  been  omitted  in  the  original  summons  and  condescendence,  it  can- 
not be  added  on  revisal,  except  as  an  amendment  of  the  libel,  on  leave  obtain- 
ed.   Dallas  V.  Mann,  14th  June  1853,  .....  457 

—  Condescendence.  A  pursuer  in  his  first  condescendence  may  not  reserve  essen- 
tial facts,  so  as  to  add  them  on  revisal.  He  may  make  such  additions,  how- 
evei*,  as  well  as  add  entirely  new  avei-ments  of  the  same  nature  as  those  origi- 
nally made,  on  payment  of  expenses,    llewatson  v.  Irving,  9tb  March  1853,   296 
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Pbocsss  — Contingency,  Constrnction  of  Acts  1  and  2  Vict.,  c.  86,  and  rela- 
tive Act  of  Sedenmt,  and  13  and  14  Vict.,  c.  36,  §  33.  Laing  v.  ParlL,  20tli 
May  1863,        .........  391 

—  Correction  of  cUriad  errors.  Two  clerical  errors  occurred  in  a  snmmons,  and 
were  repeated  in  the  record  and  the  extract-decree.  The  Court  on  snmmaiy 
petition  authorised  the  extractor  to  re-transmit  the  proceedings  to  the  clerk ; 
and  thereafter  allowed  the  necessary  corrections  to  be  made  on  the  summons ; 
and  de  novo  pronounced  decree  in  die  action.    Connal  v,  Leishmaa,  4th  June 

loOO,     ,,,,,,,,,  ,  42o 

—  Court  of  Session  Act,  Before  reporting  upon  issues  nnder  the  statute,  the 
Lord  Ordinary  must  first  dispose  of  objections  to  the  relevancy  of  the  defences, 
Denison  and  Co.  v.  Bell,  12th  November  1852,  .  .  .  .1 

—  Henderson  v,  Jdiffny,    See  infra,  Reclaiming  Note,    ,  .  .10 
-—  Expenses.    The  Court  will  not  anticipate  the  period  fixed  by  Act  of  Sede- 
runt for  taxing  accounts  of  expenses,  with  regard  to  any  particular  item. 
Budge  V.  Balfour,  16th  Nov.  1862,       ......      7 

-*  Time  for  lodging  reclaiming  note  against  a  finding;  for.  See  m/ra,  Reclaiming 
Note,     ..........     10 

—  Carried  by  verdict  of  a  farthing's  damages,  in  question  of  vindication  of 
character.    Rae  v,  M^Lay,  20th  Nov.  1862,    .  .  .  .24 

—  Where  an  action  is  brought  against  several  defenders,  concluding  against 
them  conjunctly  for  expenses,  decree  in  absence  agunst  any  one  of  them 
entities  the  pursuer  to  decree  for  the  full  amount  of  the  taxed  expenses 
against  such  defender,  and  not  merely  for  a  proportional  share  of  the  expenses 
incurred  down  to  the  date  of  enrolment  for  decree.  Mackenzie  v,  Cameron, 
24th  November  1862,   ........     40 

—  In  a  cause  where  there  were  two  defenders,  one  cited  as  principal  debtor  and 
the  other  as  cautioner,  and  where  the  action  was  of  consent  sisted  against  the 
latter,  on  the  case  being  sent  to  a  jniy,  the  pursuer,  wlio  obtained  decree  against 
both  defenders  jointly  and  severally  on  the  merits,  found  entitled  to  expenses 
generalfy  against  the  principal,  and  against  the  cautioner  only  in  so  far  as  occa- 
sioned by  his  appearance  and  pleading  in  the  cause.  Logan  v.  Gibson  and 
Kennedy.  26th  November  1862,         .  .  .  .  .  .51 

^-  A  defender  did  not  dispute  his  liability,  but  objected  to  the  amount  claimed 
by  pursuer,  ofiering  a  smaller  sum.  A  remit  being  made  to  a  skilled  witness, 
he  split  the  difference.  Modified  expenses  given  to  pursuer,  but  with  hesita- 
tion.   M'Kenzie  v.  Higginbottom,  13th  January  1863,  .  .  .  145 

—  In  a  case  in  which  the  defenders  were  very  nnmeix>us  and  were  successful  on 
the  merits,  full  expenses  allowed  to  each,  in  respect  that  then-  grounds  of  de- 
fence were  necessarily  vaiious,  so  that  they  could  not  have  had  the  same 
counsel  and  agents  in  common.    Campbell  v,  Pringle,  22d  January  18«^3,     .  168 

—  A  parish  sued  three  others  alternatively,  concluding  that  one  or  other  was 
liable : — Held  that  the  unsuccessful  defender  was  not  liable  in  relief  to  the  pur- 
suer of  the  expenses  of  the  two  who  were  assoilzied.    Hay  v.  Jack,  16th  Feb. 

loDo,      ..........  jSjSX 

—  Cautioner  heU  not  liable  for  expenses  of  discussing  the  principal  debtor.  See 
Cautioner,  .  .  .  .  .  263 

—  A  petition  for  appointment  of  a  curator  bonis  having  been  opposed  and  with- 
drawn, expenses  allowed  to  neither  party.    Gray  v.  Banuerman,  8th  Maixsh 

—  Interest  on.  A  pursuer  held  entitied  to  recover  not  only  a  fee  which  he  had 
paid  to  an  accountant,  but  also  interest  thereon  fix)m  the  date  of  advance. 
Macpherson  v,  Tytler,  Ist  June  1863,  .  .  .  .419 

—  Of  petition  to  apply  judgment  of  reversal  offotred,    Collins,  1st  June  1853,    420 

—  Heii,  an  appellant  who  had  obtained  judgment  of  reversal  entitled  to  the  ex- 
penses of  opposing  an  application  for  interim  execution.  Collins,  1st  June 
1863«    ..........  420 

-»  Of  petition  to  apply  judgment  of  affirmance,  refused.    Duncan,  Ist  June  1853,  420 

—  A  regular  petition  to  apply  judgment  is  not  necessary  for  getting  decree  for 
costs  awarded  by  House  of  L[)rds.    Ferrie  v.  Ferrie,  22d  June  1863,  .  469 

—  Accountant's  fee  allowed  to  defender  for  assistance  in  preparing  defences. 
Miller  v.  Ui-e,  26th  June  1863,  .  .  .  .479 

—  A  verdict  in  favour  of  defender  having  been  set  aside  on  a  bill  containing 
five  exceptions,  one  only  of  which  was  idlowed,  held  that  defender  was  never- 
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tbeless  liable  in  the  expense  of  the  first  trial.    Great  Northern  Bailwaj  v. 
Inglis,  12th  July  1853,  .  .  .  .  .  .  529 

Process Issues,    Before  reporting  upon  issues,  the  Lord  Ordinary  must  first 

dispose  of  objections  to  the  relevancy  of  the  defences.    Denison  and  Ca  v. 
Bell,  12th  Nov.  1852,    .  .  .  .  .  .  .  .1 

—  Words  struck  out  of  issue,  as  involving  a  question  of  law,  as  superfluous,  and 
as  leading  to  irrelevant  questions.  Aberdeen  Harbour  Commissioners  v,  Aber- 
deen Railway  Co.,  24th  Nov.  1852, 42 

—  Terms  of,  in  an  action  of  damages  on  the  ground  that  the  defenders  had 
wrongfully  carried  away  coal  belonging  to  the  pursuer.  Cmch  v.  Devon  Iron 
Co.,  26th  Nov.  1852,    ........    52 

—  In  action  of  damages  for  coal  pit  accident — insertion  of  words  restricting  the 
locus  refused.    KeiT  v.  Bredisholm  Coal  Company,  27th  Nov.  1852,  .    57 

—  Fonn  of,  disallowed,  because  they  bore  "  fir- wood,"  while  the  summons  re- 
lated to  '^  hard- wood"  only.    Bai'tholomews  v.  Gardner,  23d  Feb.  1853,        .  244 

—  In  an  issue  which  put  the  question,  whether  the  public  had  for  more  than 
forty  yeai's  used  a  certain  read  ? — Heldy  that  the  party  claiming  the  right  for 
the  public,  and  offering  to  prove  prescriptive  use,  ought  to  be  pursuer,  though 

be  was  defender  in  the  action.    Bates  &  Baring  v.  McQueen,  1st  March  1858,  265 

—  Held,  competent  to  amend  an  issue  on  the  eve  of  a  jury  trial,  by  substituting 
words  which  adapted  it  to  the  statements  on  record,  the  parties  being  agreed 

as  to  the  real  question.    M'Neill  v.  Caldwell,  24th  March  1853,        .  .  837 

—  Form  of,  in  reduction  on  head  of  fraud  upon  creditors.    See  Fraud,  .  376 

—  In  action  of  damages  brought  on  the  ground  that  a  charge  of  forgery  agunst 
the  pursuer  had  been  lodged  by  defender  with  the  procurator-fiscal,  malici- 
ously and  without  probable  cause,  and  had  been  calumniously  circulated 
throughout  the  country : — Heldy  that  the  words  maliciously  and  without  pro- 
bable cause  must  be  inserted  in  the  issue  relative  to  the  information  lodged 
with  the  fiscal ;  but  not  in  any  of  the  other  issues  relative  to  the  other  occa- 
sions in  which  it  was  said  the  charge  was  repeated.  Holehouse  v.  Walker, 
21st  May  1853,  .  .  .  .  .  .393 

—  Form  of  issues  approved  of  in  action  of  damages  for  written  slander, 
where  pursuer  undertakes  to  prove  that  words  apparently  not  actionable 
had  been  understood  in  a  sense  injnrious  to  him.    See  Rtparation^      .  .  440 

—  However  the  law  may  stand  as  to  cases  of  slander^  it  is  incompetent  for  pur- 
suer in  actions  of  damages  for  malicious  prosecution^  to  convert  an  unprivileged 
into  a  privileged  issue  at  the  trial,  by  leading  evidence  of  malice  and  want  of 
probable  cause,  these  qualities  being  omitted  in  the  issue.  Graham  v. 
M'Lachlan,  2d  July  1853,        .  .  .  .  .  .  .496 

—  In  action  of  damages  against  the  proprietors  of  a  stage-coach  for  injuries 
from  an  upset,  pui-suer  libelled  on  various  gi-ounds,  each  sufficient  to  infer 
liability.  Form  of  issue  approved  of  for  trial  of  such  cases.  Black  v.  Croall, 
13th  July  1853,  .  .  .  .  .  .  .  .557 

—  In  action  of  damages  for  slander,  form  of  issue  in  justification  which  was 
allowed  in  the  special  circumstances  of  the  case  to  be  admitted  to  proof,  in  the 
event  of  a  prior  issue  in  justification  being  proved ;  though  apparently  it  did 
not  meet  precisely  the  matter  put  in  issue  by  pursuer.  Balfour  v.  Wallace, 
13th  July  1853,  ........  557 

—  Judicature  Act.  §  40  requirmg  findings  in  fact  is  not  limited  to  cases  where 
parole  proof  has  been  led  in  the  Inferior  Court.  Fenton  v.  Grant,  1st  March 
1853,     .«......«.  263 

—  Jury  Trial.  Circumstances  in  which  held  that  sufficient  notice  of  trial  had 
been  given  by  a  pursuer  to  entitle  him  to  the  lead.  McNeill  v.  Caldwell,  22d 
March  1853,     .  .  .  .  .  .  .  .326 

—  Where  there  are  various  claimants  in  different  degrees  of  propinquity,  the 
party  nearest  in  degree  goes  first  to  trial.    Lindsay  v.  Hay,  1st  AprU  1853,      377 

Question  as  tn  ia4)«tber  pursuer  had  lost  the  lead,  or  whether  the  Court  of 

Session  Act  did  not  supersede  the  Act  of  Sederunt  of  1846,  as  to  cases  de- 
pending before  the  Lord  Ordinary.    Morison  v.  M'Kenzie,  6th  July  1853,     .  504 

—  Notes  to  Inner  HousCy  rule  ot  practice  as  to.    Ballinten  v.  Connon,  1st  June 

loOOf     ..........  41o 

—  Reclaiming  Note.  A  reclaimmg  note  against  a  finding  of  expenses,  (the  judg- 
ment on  the  merits  contained  in  the  same  interlocutor  being  acquiesced  in,) 
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does  not  require  to  be  lodged  within  toe  ten  days.    Henderson  v.  Jaffray, 
16th  November  1862,  .  .  .10 

Process. — Reclaiming  Note,  The  Lord  Ordinary  having  refused  a  note  of  sus- 
pension on  the  ground  of  delay  in  taking  the  charger's  oath,  which  bad  been  re- 
ferred to  i^Hdd^  that  a  reclaiming  note  was  a  competent  mode  of  proceeding 
on  the  part  of  the  suspender,  and  that  a  new  note  of  suspension  was  not 
necessarf.    Law  v,  Thomson,  20th  November  1862,  .  .  .     2S 

—  Against  a  decree  by  default  must  have  pi*cfixed  to  it  all  interlocutors  of  pro- 
rogation.   Scots  Mines  Co.  v.  Leadhills  Mining  Co.,  12th  January  1863,       .  145 

—  The  original  condescendence  appended  to  the  summons  need  not  be  printed 
with  the  reclaiming  note.    Forrest  v.  Campbell,  9th  February  1863, .  .  21S 

—  HM  incompetent  against  a  deliverance  by  the  Lord  Ordinary  on  the  bills 
refusing  to  allow  juratory  caution  in  a  suspension.    See  Su^oengum^  .  .  287 

—  Case  where  hdd  unnecessary  that  a  reclaiming  note  should  be  boxed  within 
ten  days  after  the  interlocutor  reclaimed  against  had  been  pronounced.  Mac- 
kenzie V.  Cameron,  20th  M&y  1863,    ......  392 

—  A  reclaiming  note  presented  in  a  suspension  ran  in  name  of  John  M.  instead 
of  Jtanes  M.  z-^HM^  the  error  not  fatal,  but  capable  of  correction.    Mackenzie 

V,  Cameron,  20th  May  1863,  .......  392 

—  RM  not  imperative  on  recUiimer's  agent  in  serving  the  reclaiming  note  to 
accompany  it  with  a  full  copy  of  the  record.  Hamilton  Magistrates  v.  Hart^s 
Trustees,  21st  May  1863,         .......  395 

—  Inferior  Court  record  need  not  be  appended  to  reclaiming  note  in  advocations 
where  a  new  record  has  been  made  up  in  the  Court  of  Session.  Se^  AdoocatUm^  50S 

—  Rdeoancy,  Essential  averments  omitted  in  the  summons  and  condescendence 
can  only  be  added  by  way  of  amendment  of  libel,  on  leave  obtained.    Dallas 

V.  Mann,  14th  June  1863,        .......  457 

—  Suspension,    See  Suspension. 

Process-caption,  suspension  of,  .  .  .  .  .  .  376 

Fbocurator-fiscal.  At  a  statutory  meeting  of  quarter  sessions,  a  person  was 
appointed  joint  procurator-fiscal,  ad  vitam  autadpam.  His  appointment  hav- 
ing been  recalled  without  culpa  being  assigned,  he  presented  note  of  suspen- 
sion against  any  interference  of  the  Justices.  Note  refused,  Opiniony  that 
such  an  appointment  was  uUra  vires.    Bose  v.  Hay,  14th  July  1863,  .  560 

Prohibitort  clauses  in  Entails.    See  Entail, 

Proof.  Circumstances  in  which  probation  held  not  to  have  been  renounced. 
Gibson  and  Others  o.  Ewan,  26th  November  1862,     .  .49 

—  Two  books  of  a  bank,  one  containing  deposits  by,  and  the  other  advances  to, 
an  employer,  held  msufficient  evidence,  per  se,  of  a  balance  said  to  be  due  by 
him  to  the  bank.    British  Lmen  Co.  v,  Thomson,  27th  January  1863.  .  175 

— ^  Held,  that  the  mere  narrative  of  a  debt  to  a  certain  amount  in  a  deed 
purporting  to  be  a  disposition  and  assignation  of  effects  in  secmity  thereof, 
but  containing  no  obligation  to  repay,  is  not,  per  se^  evidence  on  which  decree 
of  constitution  can  be  pronounced.  Hamilton's  Executoi*s  v,  Hope,  24th  March 
loou,    ••...■....  335 

—  What  entries  fell  under  a  commission  and  diligence  against  havera.  See 
Commissiony  jrc.,  ........  468 

—  Circumstances  in  which  evidence  was  refused  of  the  general  practice  of 
bankers  in  checking  accuimts  of  tellers.  British  Guai*autee  Association  v. 
Western  Bank,  12th  July  1863,  .  .540 

—  of  debt  by  production  of  a  decree  cognitionis  causa  in  a  ranking  is  sufficient  to 
warrant  a  dividend  being  set  apart.    See  Sequestration,  (ClamJ       .  .  565 

—  before  answer.  In  actions  of  divorce  for  adultery  this  should  be  refused,  if  the 
question  of  relevancy  can  be  previously  disposed  of.    A.  v,  B.,  20th  July  1863,  600 

Property  in  river  banks ;  question  of  interdict  against  steamers.  See  Sus- 
pension,  ..*......  214 

—  A  proprietor  of  land  erected  dwelling-houses  thereon  which  he  artificiaUy  sup- 
plied with  water,  conducting  the  sewerage  by  pipes  to  a  small  stream,  which 
was  thereby  rendered  unfit  for  domestic  uses  :—Held,  that  this  pollution  being 
artificial  was  illegal,  and  that  the  Inferior  heritoi*s  were  entitled  to  intei*dict. 
Buchanan's  Trustees  v.  Montgomerie,  9th  July  1863,  .  519 

Prorogation  by  oversman  sufficient  to  keep  alive  a  submission  to  the  effect  of 
enabling  the  arbiters  to  pronounce  a  decree  beyond  year  and  day  from  the  date 
of  the  last  prorogation  by  themselves.    Sac  Arbitration,         .  .  .29 
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Protestation  is  effectual  t1ion«^h  taken  ont  dnring  the  sittings  of  the  Outer 
House,  before  the  sittings  of  the  Inner  House  have  begun.  Graham  v,  Graham, 
17th  November  1852,    ........    28 

Provisional  Committee,  liability  of  members  for  payment  of  a  business  account. 
iSee  Relevancy  y  .  .  .  .  .  .  .55 

—  Agreement  entered  into  by,  how  far  binding  on  incoi*porated  company.  See 
Railway  Company,        .  .  .  .  .  .  .72 

Fro  VISIONS  to  Wives  and  Children.  Where  a  mutual  settlement  had  been  ex- 
ecuted by  a  husband  and  wife  containing  a  pi-ovision  for  the  wife,  but  no  dis- 
charge of  the  jus  relicUt: — Circumstances  in  which  hdd  that  such  settlement 
was  not  eqnivaleut  to  a  renouncing  by  the  wife  of  her  legal  rights.  See  Hus- 
band and  Wife.    Leighton  v.  Rnssel,  1st  Dec.  1852,  .  .  .    ($1 

—  By  antenuptial  contract  of  mamage  A.  bound  himself  to  pay  a  sum  of 
L.80,000  into  the  hands  of  trnstees,  to  be  held  by  them,  inter  alia^  for  pay- 
ment of  a  jointurc  to  bis  widow,  and  of  provisions  to  the  amount  of  L.20,000 
to  the  children  of  the  mamage.  In  implement  of  this  obligation,  he  trans- 
feiTed  to  trustees  an  heritable  bond  for  L.40,000 ;  and  of  this  sum,  when  the 
bond  was  paid  up,  the  trustees  i*e-invested  L.30,000  in  heiitable  security.  By 
deed  of  settlement,  A.  conveyed  to  his  trustees  all  his  heritable  estate,  and  to 
his  widow  all  his  moveable  estate,  at  the  time  of  his  death.  He  predeceased 
his  widow,  and,  on  her  death,  alter  payment  of  the  provisions  to  the  children, 
there  remained  a  balance  of  the  sum  in  the  hands  of  the  mamage  trustees  of 
L.  10,000.  This  balance  was  claimed  by  A.^s  trustees  as  heritage,  and  by  the 
widow's  trnstees  as  moveable : — Held  that  the  character  of  the  tiiist  was  not 
affected  by  the  nature  of  the  investment ;  that  tije  trust  was  not  for  his  be- 
hoof, but  that  his  .interest  in  it  was  contingent  merely,  and  that  the 
balance  of  L.  10,000  was  moveable,  and  therefore  belonged  to  the  widow's 
trustees.    Meiklam's  Ti*ustees  v.  Mel k lams,  2d  Dec.  1853,      .  .  .79 

—  An  heir  of  entail  possessed  on  apparency  for  more  than  thi-ee  years,  and 
afler  the  date  of  the  Entail  Amendment  Act,  executed  a  trust-settlement,  by 
which  he  made  provisions  for  his  daughters.  On  his  death  his  trustees  de- 
clined to  accept,  and  his  son,  repudiating  the  settlement  and  passing  by  his 
father,  completed  a  feudal  title  as  heir  of  entail  to  his  grandfather.  The  en- 
tail was  defective  under  the  Amendment  Act: —Held  that  the  provisions  in 
favour  of  tlie  truster's  daughters  were  rational^  and  as  such  enforceable  against 
the  heir  in  possession,  under  the  Act  1695,  c.  24.    Rnssells  v.  Russell,  7th 

—  A  deed  of  entail  authorised  provisions  for  wives  by  way  of  locality,  and  enu- 
merated certain  deductions  to  be  made  in  estimating  the  locality : — Held  that 
provisions  to  younger  children  did  not  fall  among  such  deductions.    Meuzies 

V.  Menzies,  15th  Dec.  1852,     .......  125 

—  Where  a  father  in  possession  of  an  entailed  estate  worth  L.  15,000  a-year, 
granted  bond  of  annuity  for  L.600  in  favour  of  his  son,  who  had  consented  to 
a  disentail,  by  which  tlie  father  was  enabled  to  borrow  L.80,000,  and  which 
annuity  was  declared  alimentary  :—Held  in  a  question  with  an  adjudging  cre- 
ditor of  the  sou  that  this  annuity  was  not  excessive,  and  was  not  attachable 

for  his  debts.    Lewis  v.  Aastnither,  17th  Dec.  1852,  .  .  .  134 

—  Question  whether  a  shaie  given  to  a  child  in  exercise  of  a  parent's  poM'cr  of 
division  was  illusory  or  not.    See  Parent  and  Child^  ....  3G2 

— •  A  tiiist-dced,  directing  tlie  execution  of  a  strict  entail,  contained  no  instruc- 
tions as  to  inserting  provisions  for  widows  and  younger  children.  The  Aber- 
deen Act,  which  rendered  it  unnecessary  to  insert  in  entails  express  powers 
to  gi'aut  such  provisions,  was  repealed  two  years  before  the  tinister's  death, 
but  was  in  operation  at  date  of  execution  of  the  trust-deed,  and  of  two  pre- 
vious entails  i^efeiTed  to  therein  ; — Held  that  the  tiiister's  silence  could  not  be 
construed  that  the  heirs  should  possess  such  power  of  granting  provisions ; 
and  that  it  proved  nothing  more  than  that  he  did  not  intend  to  give  any  power 
beyond  what  existed  by  law.    Forbes  r.  Forbes,  6th  July  1853,        .  .  605 

—  An  heir  of  entail  granted  provisions  to  his  younger  children  on  the  narrative 
of  the  powers  in  the  Aberdeen  Act.  The  maximum  which  could  be  granted 
under  that  Act  had  been  already  exhausted  by  previous  provisions  under  the 
entail,  which  contained  power  to  grant  provisions  to  the  extent  of  three 
years'  rent,  after  deducting  interest  of  prior  provisions : — Held  that  the  pro- 
visions gi'auted  on  the  naiTative  of  the  statute,  though  null  under  it,  might  be 
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sustained  as  a  valid  exercise  of  the  powers  oontained  in  the  entail.    Lockbait 

V.  Lockhait,  15tli  July  1853,    .......  562 

Public  Prosecutor,  prote-ction  of,  against  diligence  for  recovery  of  documents 
relating  to  a  criminal  charge.    See  Criminal  Information^  .  .  159 

Pupil.  'J'be  Entail  Amendment  Act  does  not  confer  upon  the  guardians  of  heirs 
of  entail  iu  pupillarity  powers  which  they  could  not  po^jsess  if  the  estates  of 
their  wards  wei-e  held  in  fee -simple ;  aud,  therefore,  the  heritage  of  a  pupil 
cannot  be  alienated  by  his  tutor,  unless  it  be  necessary  to  save  the  ward  from 
actual  loss.    Boyle,  19th  Feb.  1853,  .....  240 

Pupils*  Protection  Act.    Soe  Judicial  Factor,     ....  .288 

QuADKiENNiuM  Utile.  Beduction  of  a  deed  granted  by  a  minor  with  the  sole 
consent  of  his  father  as  curator,  and  said  to  be  for  the  sole  behoof  of  the  father, 
is  not  barred  by  the  lapse  of  the  quadriennium  utile.  Manuel  v.  ^lauuel,  15tii 
Jan.  1853,        .........  149 
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Railway.  Railway  company  held  liable  to  implement  agreement  entei'ed  into 
by  the  provisional  committee,  although  not  specially  empowered  by  the  Act 
of  Incorporation  to  fulfil  the  obligations  contained  in  the  agreement, — such 
agi'eemeut  being  held  not  idtra  vires  of  the  committee  who  entered  into  it. 
Helensburgh  Harbom*  Trustees  v.  Caledonian  and  Dumbartonshire  Junction 
Railway  Co.,     .  .  .  .  .  .  .  .  .72 

—  The  term  ^^  railway^*  in  the  Act  incorporating  a  railway  company,  used  iu  a 
clause  conferring  ceitain  rights  upon  proprictoi*s  of  lands : — Held  to  apply  not 
only  to  the  main  line,  but  also  to  branches  subsequently  constructed.  AVauchope 

17.  North  British  Railway  Co.,  19th  January  1853,      ....  155 

—  A  railway  company,  in  whoso  Act  there  wjis  an  equal  rates  clause,  that  they 
should  charge  ^*  equally  to  all  persons,  <&c.,  in  like  cu-cumstances,"  leased 
another  line,  whose  Act  contained  no  such  clause.  The  lessor  was  to  pay  to 
the  lessee  a  ceitain  sum  on  all  minerals  carried  entirely  by  the  latter : — Held 
that  it  was  not  illegal  for  them  to  charge  goods  taken  up  by  the  main  line  and 
forwarded  by  the  other,  and  goods  carried  entirely  by  the  lessees,  according 
to  different  rates.  Finnie  v,  Glasgow  and  South  Western  Railway,  4th 
Feb.  1853,        .  .  .  .  .  .  .  .  "         .  196 

—  A  railway  company  was  empowered  to  cross  certain  roads  on  the  level.  The 
proprietor  of  lands  through  which  the  line  ])ii:jscd  at  a  level  crossing,  claimed 
damages  for  destruction  of  amenity.  A  reduction  of  the  verdict  by  a  jury, 
which  sustained  this  claim,  was  brought  on  tiie  ground  that  it  was  ultra  vires 
of  the  jury  to  award  damages  for  tiie  level  crossing  of  a  parish  road : — Held 
that  this  was  damage  ^^  injuriously  affecting  lands''  under  the  statute,  and  that 
the  verdict  was  not  reducible.     Caledonian  Railway  v.  Ogilvy,  17th  February 

—  Question  of  com|)ensation.    See  Compensation,  ....  246 

—  Submission  under  Lands  Clauses  Act.    See  Submission^  .  .  425 

—  A  railway  company  is  liable  for  the  whole  expenses  of  completing  titles  to 
lands  purchased  with  money  consigned  by  them  as  compensation  for  ground 
taken  by  the  railway.    Titchfield,  13th  July  1853,      ....  554 

—  Compensation.  Lands  Clauses  Act,  The  tenant  of  lands  through  which  a 
raQway  passed  entered  into  an  arbitration  with  the  company  with  regard  to 
compensation,  which  proved  abortive.  He  then  served  a  notice  upon  them, 
claiming  a  certain  annual  payment  for  each  year  to  run  of  his  lease,  (without 
reduchig  his  claim  to  a  slump  sum,)  and  calling  upon  them  to  take  steps  to 
have  it  settled  by  jury.  The  company  having  made  no  reply,  and  not  hav- 
ing applied  for  a  jury,  the  tenant  after  twenty-one  days,  raised  action  for 
payment  under  his  notice  under  §  36  of  Lands  Clauses  Act.  The  action  dis- 
missed, in  i*espect  the  amount  claimed  was  not  distinctly  stated  in  the  notice  ; 
but  held,  that  the  pursuer  was  not  barred  from  the  course  he  had  adopted 
either  by  the  previous  attempt  at  arbitration,  or  by  his  being  only  tenant  on 
the  lauds,  or  because  the  lands  had  already  been  entered  upon  by  the  com- 
pany.   Falconer  v.  Aberdeen  Railway  Company,  29th  January  1853,  .  180 
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Railway  Stations,  how  assessable  for  poor.    See  Poor  Law  Act,  .  880 

Railway  Statutes.    See  RocBway, 

Reclaiming  Note.    See  Process,     . 

Reduction.  Process  of  reduction  of  a  decree  extracted  for  expenses  awarded 
under  an  interim-decree  pronounced  in  a  depending  process  in  tlie  Sheriff  Court, 
dismissed  as  incompetent,  i-esen'ing  to  the  pnreuer  his  i-edress  after  the  final 
issue  of  the  Inferior  Court  process.    Flowerdew  v.  How,  8th  Dec.  1852,        .  106 

—  ex  capite  lecti.     See  Deathbed, 
Refsbence.    See  Submission. 

Reference  to  oath  of  |)er$on  in  Australia.    See  OcriA,  .  .  .8 

—  Circumstances  in  which  held  negative.    See  OoM,     .  .  .11 
Registkation  of  transfer  of  shai'es.    See  Sale,  .....  370 

—  of  railway  shares.    See  Shares,  ......  397 

Releva>'cy.    In  an  action  at  the  instance  of  an  agent  against  the  individual 

members  of  a  provisional  committee  for  payment  of  the  balance  of  a  business 
account  alleged  to  be  due  to  him ;  circumstances  in  which  held  that  the  aver- 
ments were  not  relevant  to  support  the  conclusions  of  the  action.  Campbell 
and  Others  v,  Pringle,  27th  November  1852,  .  .  .55 

—  Of  action  of  damages  by  a  workman  against  railway  contractor.  See  Master 
and  SerwaU,      ......  ...     66 

—  Averments  which  were  held  not  relevant  and  sufficient  to  support  conclusions 
to  have  a  sale  reduced  and  the  price  repeated.    Graham  v.  Scott,  2d  Dec. 

— Avennents  by  a  pursuer  in  an  action  of  damages  for  libel,  which  were  held 
relevant  to  be  made  the  subject  of  an  issue.    MuUer  v,  Robertson,  2d  Dec. 

—  Cii'cumstances  in  which  the  Court  sustained  the  relevancy  of  certain  general 
allegations  in  a  summary  appUcatiou  in  the  Sheriff  Court,  to  the  effect  of 
entitling  the  pursuers  to  revise,  in  order  to  render  their  allegations  more 
precise.    Bayne's  Trustees,  v.  Thonis,  4th  December  1852,     .  .  .97 

—  Averments  which  were  held  not  relevant  to  infer  reduction  of  execution  of 
charge  and  minute  of  imprisonment.    Gray  v.  Robertson,  15th  Dec.  1852,     .  127 

—  An  action  for  penalties  under  a  railway  act  must  be  dealt  with  according  to 
the  strictest  rules  of  pleading ;  and  cu'cumstauces  in  which  such  action  held 
irrelevantly  laid.    See  Pencdties^  ......  357 

—  of  action  of  relief  by  seller  of  railway  shares  against  a  purchaser  who  had  failed 

to  register  the  transfer.    See  Sale,       ......  370 

—  Averments  lidd  not  relevant  for  setting  aside  a  purchase  of  a  joint  stock  com- 
pany's shai'es,  the  parsuer  asserting  that  the  company  were  guilty  of  fraudu- 
lent misrepresentations,  but  not  that  the  defenders,  who  sold  the  shares,  were 
parties  thereto.    Allan  t?.  Kerr,  7th  June  1853,  ....  429 

—  Of  action  of  damages  for  written  slander.    See  Reparation,   .  .  .  440 

—  Allegations  held  not  relevant  to  establish  a  gi*ound  of  responsibility  against  a 
mercantile  firm  for  transactions  by  them  in  behalf  of  foreign  correstpundents. 
Lowson  &  Son  v,  McClelland,  20th  July  1853,  .  .  .  .597 

—  Of  sum  mens  of  divorce  for  adultery.  See  l^oqf  before  Answer,  .600 
Relief,  obligation  of  inter  socios.  See  Partners/tip,  ....  245 
Reparation.     In  action  of  damages  for  detamation,  expenses  earned  by  one 

farthing  of  damages.    Rae  v.  M'Lay,  20tb  Nov.  1852,  .  .  .24 

—  By  railway  contractor  for  injury  received  by  a  workman  in  consequence  of 
defective  waggons.    Grav  v,  Brassey,  1st  Dec.  1852,  .  .66 

—  Form  of  issues  approved  of.    See  Issue, 

—  In  actions  of  damages, —in  what  issues  must  malice  and  want  of  probable 
cause  be  inserted?   See  Process,  (Issues^)        .....  393 

—  Curcumstances  in  which  the  Court  refused  to  dismiss  action  of  damages  for 
written  slander,  on  the  ground  that  the  words  used  wero  not  actionable,  the 
pursuer  undertaking  to  prove  that  they  had  been  understood  in  a  sense  injuri- 
ous to  his  character,    f'orm  of  issues.    M^Douall  v,  Guthrie,  7th  June  1853,     440 

—  Distinction  between  cases  of  slander  and  of  malicious  prosecution  in  regard  to 
changing  issue  at  the  trial.    See  Issue,  .  .  .  .  .496 

—  See  Privilege,  ........  496 

—  Damages  for  coal  pit  accident  refused,  the  servant  liimself  having  been  guilty 

of  neglect  of  duty.    See  Master  and  Servant,    .  .  .  .514 

Representations  before  a  completed  contract,  effect  of.    See  Cautioner,         ,  540 
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Faff* 

Residence,  tfK/u«(rui/.    See  Parochial  Rdiefy     .....  232 
Retention.    Right  of  tenant  to  retain  rents  in  secarity  of  price  of  way-going 
crops.     See  Landlord  and  Tenant^        .  .  .  .  .  .1 

—  A  bnyer  who  rejects  goods  as  disconform  to  sample,  cannot  retain  them  in 
secarity  of  his  claim  of  damages  for  non-Implement  of  contract,  Padgett  & 
Co.  r.  M^Nair,  24th  Nov.  1852,         . .  .  .  .  .  .41 

—  Of  rents  by  subtenant  in  security  against  prospective  action  of  damages  at 

the  landlord's  insta,nce.     See  Landlord  and  Tenant^     .  .  .  .60 

— .  A  factor's  right  of  retention  extends  over  all  property  coming  into  his  hands 
in  his  capacity  of  factor,  though  by  a  transaction  separate  from  that  in  respect 
of  which  he  makes  his  claim ;  and  it  exists  thongh  his  claim  is  nnoertain  in 
amount  and  illiquid.    Sibbald  v,  Gibson,  10th  December  1852,  .  .  108 

-—  A  warehouseman  or  storekeeper  has  no  retention  on  goods  for  a  general 
balance.    Anderson  v,  Laurie  &  Co.,  8th  Feb.  1853,  .  .  .  207 

—  Of  over  payments  not  allowed  to  creditoi's,  though  their  debts  had  not  been 
paid  in  full.    See  Sequestration^  .  .  .  .  .341 

Revocable  or  iiTcvocable.  Provisions  held  inter  vivos,  and  irrevocable.  See 
Leith  ».  Blaikie,  2oth  January  1853,   .  .  .  .  .  .197 

Revocation,  deed  of,  executed  on  deathbed,  removing  the  fetters  of  an  entail, 
— wliether  reducible  by  heir-at-law.    See  Entail,        ....  509 

Right  in  Security.     See  Proof  of  Debt,  .....  335 

Running  Stream,  pollution  of,  by  drainage.    See  Property,       .  .519 


Sale.    Of  lands  disentailed,  interdict  against,  refused.    See  Suspension,         .     22 

—  Held,  that  a  buyer  who  rejects  goods  sent  to  him  as  being  disconform  to 
sample,  is  bound  to  return  them  immediately,  if  it  can  be  done  without  injury 
to  the  goods,  or  to  pay  the  price,  and  has  no  right  to  retain  them  in  secnrity 
of  his  claim  of  damages  for  non-implement  of  contract.  Padgett  and  Co.  v. 
M*Nair  and  Brand,  24th  Nov.  1852,    .  .  .  .  .41 

—  Of  railway  shaixis,  questions  as  to.    See  (Shares,  RaUway,)  .  .  .  361 

—  Held,  a  summons  irrelevant  in  action  at  instance  of  a  seller  of  railway  shares 
against  the  purchaser  for  relief  of  calls  made  on  him  through  the  latter's  faUore 

to  register  the  transfer.    Black  v,  Cullen,  1st  April  1853,  .  .  370 

—  Of  railway  shai'es.  Question  between  original  allottee  and  scripholders.  See 
Shares,  .........  397 

—  Illegal  purchase  of  trust-preperty  by  a  trustee.  Tnorbum  ».  Martin,  9th 
July  1853,        ........  ^  623 

—  by  auction.  Where  horses  were  sold  by  public  auction  without  stipulation  as 
to  credit,  and  the  purchaser  allowed  two  days  to  elapse  without  tendering  the 
price  '.—Held,  that  the  seller,  who  had  never  parted  with  the  possession,  waa 
entitled  on  the  thu'd  day  to  resell  them  off  hand,  and  to  sue  the  original  pnr> 
chaser  for  difference  of  price,  keep,  and  expenses  of  resale : — Opinion,  that  a 
purchaser  at  a  public  auction,  cannot  be  allowed  to  plead  ignorance  of  the  con- 
ditions of  sale.    Laing  17.  Hain,  25th  May  1853,         .  .  .  .  39& 

Salmon  Fishing  Act.     See  Imprisonment,  .  .  .  .  .219 

Sasine.    An  instrument  of  sasine  did  not  specify  the  year  of  the  Christian  era, 
but  merely  bare  as  its  date,  **  the  18th  day  of  April  in  the  year  of  our  Sove- 
reign Lord  George,  by  the  grace  of  God    ...    the  46th  year : — Held,  that 
it  was  null,  because  it  did  not  say  which  of  the  different  Georges  was  meant, 
and  so  had  not  even  one  date;  and  that  it  was,  therefore,  unnecessary  to 
decide  the  question  whether  such  an  instrument  should  contain  the  year  both 
of  Christian  era,  and  of  sovereign's  reign.     M'Fai'lane,  2d  June  1853,  .  424 

Scripholder.    See  Shares,        .......  897 

Sederunt  Day.  A  protestation  is  effectual  thongh  taken  out  during  the  sittings 
of  the  Outer  House,  before  the  sittings  of  the  Inner  House  have  begun. 
Graham  r.  Graham,  17th  Nov.  1852,  .  ,  ,  .  .2ft 

Sequestration.  Held  incompetent  for  tinistee  in  a  sequestration,  by  suspen- 
sion and  interdict,  to  prevent  a  party  from  levying  the  rents  of  an  heritable 
subject  in  which  he  was  infeft  on  ex  facie  absolute  disposition  by  the  bank- 
rupt, followed  by  possession  of  the  rents  since  the  sequestration,  on  the  alle- 
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gation  that  certain  coirespondence  between  the  parties  proved  that  the  disponee 
was  a  mere  heritable  creditor,  and  that  his  title  constituted  only  a  harden  on 
the  fee,  which  had  passed  to  the  trustee  by  force  of  the  sequestration.  Lind- 
say V.  Davidson,  23d  Mai'ch  1853,  .  ....  330 
Sequestration.  Held  that  a  claim  made  by  a  reinstated  bankrupt  against  his 
creditors  for  repetition  of  over- payments,  did  not  involve  a  repetition  of  divi- 
dends or  an  interference  with  a  settled  ranl^ing,  and  that  the  defendei's  could 
not  claim  retention  in  respect  that  the  whole  debts  for  which  they  had  ranked 
had  not  been  paid  in  full.    Pattens  v.  Royal  Bank,  28th  March  1853,  .  341 

—  In  competition  for  the  office  of  trustee,  an  objection  having  been  taken  to  a 
vote,  the  Sheriff  granted  diligence  for  the  recovery  of  ceitain  documents : — 
Hdd  incompetent  to  appeal  against  this  interlocutor.  M'Cubbin  v,  M^Gilli- 
vray,  18th  July  1853,  .......  655 

—  Hdd  that  a  deci'ee  cognitionis  causa  is  sufficient  evidence  of  debt  to  entitle 
a  party  claiming  to  be  ranked  to  have  his  claim  investigated  and  a  dividend 
meantime  set  apart.    Liston  t?.  Mackintosh,  15th  July  1852,  .  .  565 

—  Affidavit,  A  bill  specially  indorsed  to  the  British  Linen  Co.  or  order  having 
come  into  the  hands  of  a  local  agent  for  that  bank,  he  in  i*espect  thereof  be- 
came concun'ing  creditor  in  petition  for  sequestration  of  the  acceptor;  and 
stated  in  his  affidavit  that  the  debt  was  owing  to  him  in  his  character  of  agent. 
In  petition  for  recall  of  sequestration,  hdd  that  the  affidavit  was  bad,  because 
the  deponent  had  no  legal  title  to  the  bill  in  his  own  person,  and  was  not  such 
"principal  officer*'  of  the  bank  as  could  make  affidavit  under  the  statute. 
Campbell  r.  Mvles,  27th  May  1853,     .  .  .  .  .  .409 

—  Appeal,  Sunday  is  counted  in  reckoning  the  two  days  for  appealing  against 
the  Sheriff's  delitrerauce  appointing  a  trustee.     Eraser  v,  Eraser,  Ist  April 

—  AsngnatUm  of  Securities,  Hdd  that  a  requisition  by  the  creditors  of  an  in- 
dividual creditor  to  assign  a  security  "  in  terms  of  law"  is  a  sufficient  compliance 
with  the  Act,  and  must  be  held  to  import  an  offer  of  payment  of  twenty  per 
cent,  in  addition  to  the  creditor's  valuation.    Crichtou  v,  Greig,  9th  June 

—  Claim  of  Preference.  Vonchei's  of  the  preference  need  not  be  lodged  with  the 
oath,  if  the  necessary  evidence  of  the  debt  has  been  pi-oduced  therewith. 
Hunter  v.  Walker,  26th  Feb.  1853,      .....  256 

—  Concurring  Creditor.    See  infira^  Recall  .....  409 

—  Discharge.  A  bankrupt  was  sequestrated  as  an  individual  and  also  as  a  pai't- 
ner  of  a  company.  The  assets  were  all  company  assets,  and  there  was  no 
separate  ranking  on  the  individuHl  estate.  Certain  creditors  afterwai^ds  lodged 
new  affidavits  to  rank  on  the  individual  estate,  and  signed  a  minute  of  con- 
currence to  the  bankrupt  presenting  a  petitionjfor  discharge  as  an  individual 
and  also  as  a  paituer,  which  petition  was  gi*anted : — Hdd  that  a  creditor  who 
had  made  no  claim  against  the  Individual  estate  was  entitled  to  oppose  the 
discharge;  and  that  the  general  concurrence  of  the  creditors  not  having  been 
obtained  to  the  dischai'ge,  the  pi*oceedings  were  in*egular.    Addison  v,  Crabb, 

2d  March  1853,  .  .  .  .  .  .  ,266 

—  Head  of  granted,  on  ground  that  the  concurring  creditor's  affidavit  was  bad, 
although  another  creditor  had  sisted  himself  as  concurring  in  room  of  the  for- 
mer one,  and  though  the  general  body  of  creditors,  were  anxious  to  adopt  the 
proceedings.    See  supra^  Affidavit,       ......  409 

Sequestration  for  rent.  A  party  having  removed  stock  from  a  faim,  on  which 
he  alleged  they  were  only  put  to  graze,  and  the  landlord  having  brought  them 
back  as  hypothecated  to  him,  and  placed  them  under  sequestration  i— Hdd  thst 
the  fonuer  must  vindicate  his  right  to  them  in  the  sequestration  process,  and 
that  it  was  incompetent  for  him  to  seek  ledress  by  personal  action  of  restitu- 
tion against  the  landlord  in  a  different  jurisdiction.  M'Kechnie  v.  Montrose, 
29th  March  1853, 850 

Service  on  pnpil-heu*  under  Entail  Amendment  Act,  defective.  See  Entail 
(Amendment  Act)^         ........  455 

—  Of  charge,  what  a  good.    See  Charge,  .....  127 
Servitude.    A  right  of  curling  on  a  loch  within  private  grounds  is  not  a  servi- 
tude enforceable  against  the  proprietor,  though  enjoyed  as  a  recreation  by  the 
public  for  more  than  forty  years.    Harvey  v,  Lindsay,  24th  June  1853,         .  470 

Ssn^LEMKNT,  consti-nction  of.     A  direction  to  divide  residue  between  and  among 
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the  special  legatees  hdd  to  mean  a  division  in  equal  shares,  per  capUa.    Pit- 
cairn  V.  Thomson,  8th  Jmie  1853,        .  .  .  .  .  .  445 

Settlement,  constmction  of,  according  to  which  an  annuitant  was  hdd  not  to 
be  one  of  the  special  legatees.    See  Legacy^     .....  445 

—  Mutual.    See  Mutual  Settiemeni. 

Settlkment,  Residential,  intermpted  by  relief  to  a  mother  inform^  though  prac- 
tically for  her  child.    Hay  v,  Scott,  23d  Nov.  1852,     .  .  .  .36 

—  Residential,  interrupted  by  relief,  daring  temporary  bad  health.  See  ParocMal 
JrCeltet,    ..........     ov 

Shares — railway.  In  action  at  instance  of  a  raihvay  company  against  a  share- 
holder for  arrears  of  calls  on  certain  shares  whicii  the  company  iiad  afterwards 
cancelled,  the  shareholder  having  been  found  liable  for  the  sum  sued  for,  hM 
that  in  accounting  with  the  railway  company  lie  was  entitled  to  get  credit  for 
the  market  value  of  the  shares  as  at  the  date  of  cancellation,  but  not  of  prefer- 
able shares  issued  in  lieu  of  those  cancelled.  Great  Northern  Rulway  v, 
Inglis,  9th  March  1853,  .  .  .  .  .293 

—  A  share-broker  who  held  certain  railway  shares  bought  for  a  party  on  his  order, 
carried  them  over  on  a  Tuesday  at  a  certain  loss  per  share,  alleging  that  he 
had  got  Oi-ders  on  that  day  to  do  so ;  and  held  them  till  they  fell  in  value.  The 
party  denied  that  he  had  given  any  such  orders,  alleging  that  he  had  ordered 
them  to  be  sold  off  the  pi*eceediag  Saturday,  and  refused  to  have  anything 
further  to  do  with  them.  On  a  proof,  held,  that  the  order  to  sell  off  on  Satur- 
day was  not  proved,  and  that,  though  there  was  no  evidence  of  an  order  to 
carry  over  on  Tuesday,  the  shares  still  remained  at  the  risk  of  the  party,  and 
the  broker  was  not  responsible  for  the  loss  on  them,  but  could  make  no  charge 

for  the  expense  of  carrying  over.    Hope  v.  Lyon,  3 1st  March  1853.    .  .  361 

—  Failure  to  register  transfer.    See  Sale,  .....  370 

—  An  original  allottee  in  a  projected  railway  company  sold  his  shares  after  a  deposit 
had  been  paid  upon  them.  The  scrip-holders  con*esponding  to  these  shares 
refused  to  register,  and  the  shares  were  accordingly  register^  in  name  of  the 
original  allottee.  On  the  company's  dissolution  by  Act  of  Parliament,  a  residue 
of  the  deposit  money  remained  as  a  fund  for  distribution : — Held,  that  in  a 
question  between  the  original  allottee  and  the  pm-chasera  and  boldoi-s  of  the 
scrip,  the  former  was  not  entitled  to  the  residue  effeiring  to  the  shares,  and  that 
the  scrip-holders  had  not  forfeited  their  right  to  suoli  residue  by  non-registra- 
tion.    Lauder  v.  Orr,  25th  May  1853,  .....  397 

Ship,  arrestment  of.    See  Arrestment,      ......  459 

Ship-owners.    Where  assessable  for  poor.    See  Poor  Law  Act^  .  .  344 

Slander.    See  Reparation. 

Small  Debt  Imprisonment  Act.    See  Imprisonment,       ....  219 

Special  Powers.    See  Judicial  Factor. 

Submission.  Parties  could  not  agree  upon  the  import  of  a  judicial  reference, 
and  the  four  Judges  of  the  Division  were  each  of  a  different  opinion.  The 
Court  recalled  the  deliverance  interposing  judicial  authority  to  the  reference, 
and  allowed  parties  to  proceed  as  if  it  had  not  been  entered  into.  Stewart  v. 
Walker,  23d  Feb.  1853,  243 

—  A  party  having  agreed  to  refer  his  claims  against  a  joint  stock  company  to  the 
decision  *^  of  the  present  directors,"  and  a  meeting  of  the  shareholders  having 
afterwards  without  his  consent  appointed  two  paities  to  act  as  paid  advisers  of 
the  referees : — Held  that  this  was  such  an  unwarrantable  interference  with  the 
integrity  of  the  reference  as  invalidated  an  award  pronounced  with  the  aid  of 
these  advisers,  and  disqualified  the  referees  from  considering  the  matter  by 
themselves  under  a  re-remit.    M^Culloch  v.  Southern  Bank,  16eh  March  1853,  321 

—  Held  that  a  party  who  has  consented  to  act  as  an  arbiter,  but  has  not  been 
made  a  party  to  the  deed  of  contract  between  the  submitters,  cannot,  without 
their  consent,  and  after  acting  for  some  time,  throw  up  his  office,  but  must 
assign  a  satisfactory  reason  for  so  doing.  Edinburgh  and  Glasgow  Railway  v. 
MiUer,  24th  March  1853, 332 

—  A  proprietor  of  lands  intersected  by  a  proposed  railway  intimated  that  he  de- 
su'ed  to  have  his  claim  of  compensation  settled  by  arbitration,  in  teims  of 
Lands  Clauses  Act.  Arbiters  werc  named  by  both  parties,  and  an  oversmaii 
by  the  arbiters.  The  arbiters  having  differed,  executed  a  devolution  in  favour 
of  the  oversman,  who  then  declined  to  act.  Three  months  having  elapsed 
sin^  the  nomination  of  the  arbiters,  the  proprietor,  maintaining  that  therc  had 
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been  DO  valid  statutory  snbmiflsion  on  account  of  the  oversman^s  declinatnre, 
intimated  de  novo  to  the  compaiiy  lliat  he  had  named  a  new  arbiter.  The  Com- 
pany having  declined  to  name  one  on  their  part,  he  nominated  his  sole  arbiter 
in  terms  of  the  statute : — Held  that  he  was  not  entitled  to  have  a  new  submis- 
sion entered  into;  and  that  the  three  months  having  elapsed  without  any 
award  in  the  former  submission  the  proprietor's  claims  tell  now  to  be  settled  by 
a  jury  under  §  25  of  the  Act.    Deeside  Bailway  v.  Anderson,  dd  June, 

LoOt/«  •••>•••••   420 

Substitution.    Construction  of  a  trust  deed  and  relative  letters  of  instiiictions 
which  Mvereheld  to  make  A.  an.  unlimited  fiar  with  a  simple  substitution  in 
favour  of  B.  in  the  event  of  A.  not  exercising  his  powers  of  disposal.    Sempill  ■ 
V.  Alison,  30th  June  1853,         .  .  .  .  .  .  .487 

Summary  Diligence.    Suspension  at  the  drawer's  instance  of  a  charge  by  in- 
dorsees of  a  bill  refused^  which  proceeded  on  an  alleged  disci*epancy  between 
the  address  to  the  acceptors  by  the  drawer,  and  their  signature  in  the  accept- 
ance.   Johnston  v.  Cliftonhill  Coal  Co.«  24th  Nov.  1852,         .  .  .42 
—  A  bill  was  indorsed  by  the  payee  ^^to  the  agent  of  the  North  of  Scotland 
Banking  Co.  at  Macduff,  or  order, *'  and  by  this  indorsee  *•*  to  the  manager. 
North  of  Scotland  Banking  Co.,  Aberdeen,  or  order,  (Signed)  Robert  Adam, 
agent :  "—Held  that  these  indorsements,  ^s  requiring  extraneous  evidence 
to  explain  them,  did  not  render  summary  diligence  on  the  bill  competent, 
and  a  charge,  therefore,  aimplictter  suspended.    Fraser  v,  Banneiman,  22d 
June  1853,        .........  464 

Superior  and  vassal — Non-Gentry,    In  the  feu-contracts  of  certain  lands,  dated 
in  the  middle  of  the  seventeenth  centuiy,  the  entry  of  "  assignees"  was  taxed 
at  a  certain  sum.    In  action  to  compel  the  defender,  a  singular  successor  of  the 
vassal  last  infeft,  to  pay  a  year's  reut  for  his  entry : — Held^  that  according  to 
a  fair  construction  of  the  particular  terms  of  the  original  feu-contracts,  the  term 
assignees  meant  singular  successors^  and  not  merely  assignees  to  an  open 
pre^pt ;  and,  therefore,  that  defender  was  entitled  to  enter  on  paying  only 
the  taxed  amounts.    Hamilton  v.  Dunn,  16th  July  1853,       .  .  .  508 

Supplementary  action.    Case  of  a  supplementary  note  of  suspension  being 
passed.    Taylor  v.  Glasgow,  Paisley,  and  Ardrossan  Canal  Co..         .  .      8 

Suspension,  and  Suspension  and  Interdict.  A  note  of  suspension  and  inter- 
dict was  brought  as  supplementary  to  a  previous  note  which  had  been  passed, 
but  to  which  the  respondents  had  stated  an  objection,  which  it  was  intended 
by  the  supplementary  note  to  remove.  To  this  supplementary  note  an  objec- 
tion was  taken  of  lis  alibi  pendens.  The  complainers  lodged  a  minute  offering 
to  abandon  the  previous  note  and  pay  experises,  but  on  condition  that  the  sup- 
plementary note  should  be  passed  in  order  to  tiy  the  question : — Held,  that 
such  abandonment  although  conditional,  obviated  the  objection.  Xsylor  v, 
Glasgow,  Paisley,  and  Ardrossan  Canal  Company,  16th  Nov.  1852,  .      8 

—  Where  a  disentail  of  ceitain  lands  had  been  effected,  and  the  proprietor 
was,  after  the  lapse  of  two  years,  about  to  expose  them  to  sale,  the  Court 
refused  a  note  of  suspension  and  interdict,  pi-esented  without  caution,  by  a 
pacty  claiming  to  be  an  heir-substitute,  and  one  of  the  three  next  heirs. 
Primrose  r.  Primrose,  20th  Nov.  1852,  .  .  .  .  .22 

—  The  Lord  Ordinary  having  refused  a  note  of  suspension  on  the  ground  of  de- 
lay in  taking  the  charger's  oath,  which  had  been  referred  to : — Held,  that  a 
reclaiming  note  was  a  competent  mode  of  proceeding  on  the  part  of  the  sus- 
pender, and  that  a  new  note  of  suspension  was  unnecessary.  Law  v.  Thom- 
son, 20th  Nov.  1852,    ........    28 

—  Of  a  charge  on  a  bill  refused  which  proceeded  on  an  alleged  discrepancy  be- 
tween the  address  to  the  acceptors  by  the  drawer  and  their  signature  in  accept- 
ing the  bUl.    Johnston  v.  Cliftonhill  Coal  Co.,  24th  Nov.  1852,         .  .    42 

—  Circumstances  in  which  the  Court  passed  a  note  of  suspension  of  a  decree 
of  removing  on  juratory  caution,  and  in  which  the  oath  of  one  of  the  curatora 
of  a  minor  was  received  in  implement  of  a  juratoiy  caution.  Andrew  v, 
Colquhoun,  2d  Dec.  1852,        .  .  .  .  .  .  .82 

—  Note  of  suspension,  without  reasons,  of  a  charge  upon  a  decree  for  incidental 
expenses  pronounced  in  a  process  still  pending  in  the  Sheriff-Court,  dismissed 
as  incompetently  presented  under  §  4  of  1  and  2  Yict.  c.  86.  Flowerdcw  v. 
How,  8th  Dec.  1852,    .  .  .  .  .  .  .  .106 

—  Wliere  a  charge  was  withdrawn  before  a  note  of  suspension  was  presented, 


30  INDEX  OF  COURT  OF  SESSION  CASES. 

Pliffe 

hdd^  that  such  note  of  suspension  was  incompetent.    Douglas  v.  Brand,  14th 
Jan.  1853,         .........  148 

Suspension  and  Interdict.  The  proprietor  of  the  banks  of  a  river  applied  for  in- 
terdict to  prevent  steamers  fi*om  entering  it,  on  the  ground  that  they  injured 
his  banks.  The  steamboat  ownera  having  recently  obtained  interdict  against 
attempts  on  his  part  to  obstioict  their  navigating  tlie  river,  interim  interdict 
was  refused  to  him,  in  respect  tliat  the  prima  facie  right  was  decided  against 
him  in  the  former  process.  Colquhoun  v,  Lochlomond  SteambosUs,  11th  Feb. 
1858,     .  .  .        '   .  .  .  .  '•  .  .  214 

—  of  a  decree  in  absence  must  proceed  upon  a  record  made  up  by  reasons  of 
suspension  and  answers ;  and  the  passed  note  does  not  repone  the  suspender 

at  once  in  the  original  action.    Moir  r.  Doughtie,  12th  Feb.  1853,      .  .  215 

—  Where  a  note  of  suspension  had  been  pass^  on  juratory  caution,  and  after- 
wards a  certificate  of  no  caution  had  been  issued  after  an  extended  period  for 
granting  it,  the  complainer  pi*esented  a  note  to  the  Lord  Ordinaiy  on  the  Bills, 
explaining  why  caution  had  not  been  found,  and  prajdng  to  have  it  now  re- 
ceived. The  Lord  Ordinary  refused  this  note  as  incompetent.  The  complainer 
having  reclaimed,  held  that  snch  a  reclaiming  note,  if  not  quite  incompetent, 
could  only  be  received  in  most  special  circumstances.    Andrew  v.  Colquhoun, 

3d  March  1 853,  .  .  .  .  .  .  .287 

—  incompetent  at  instance  of  a  trustee  on  a  sequestrated  estate  to  dispossess 
a  party  who  possessed  a  subject  under  absolute  disposition  from  the  bank- 
rupt, though  the  trustee  alleged  he  could  prove  the  disponee  to  be  a  mere 
heritable  creditor.    See  Sequestration^  .....  330 

—  of  process-caption,      .  .  .  .  .  .  375 

«—  A  pursuer  having  extracted  a  decree  in  absence  against  one  of  the  defenders, 

charged  him.  He  suspended  without  caution  or  consignation : — Held  com{)e- 
tent  to  amend  the  note  to  effect  of  otfering  consignation.  Cameron  o. 
Mackenzie,  12th  July  1853,     .  .  .  .  .528 

—  By  procurator-fiscal  of  steps  taken  to  remove  him  from  office.    Note  refiued. 
&e^  Procurator-Fiscal^  ........  560 


T. 

Taxed  Entry.    See  Superior  and  VomoI^  .....  568 

Taxation  of  Accounts.    See  Expenses. 

Tbinds.  In  action  of  valuation,  the  whole  lands  libelled  in  the  summons  were 
specifically  enumerated  and  separately  valued  in  the  scheme  of  valuation, 
except  the  "  forest  of  B."  The  decreet  of  valuation  which  specified  a  cumulo  sum 
as  the  yearly  avail  of  the  pursuer's  lands  was  indorsed  on,  and  made  retereuce 
to,  the  scheme  of  valuation.  In  the  extract  decreet,  no  mention  was  made  of 
the  forest : — Held^  that  it  was  teindabie,  and  not  included  in  the  valuation. 
Cameron  v.  Macpherson,  1st  April  1853,        .....  386 

TTiTLK  to  sue.  The  assignee  of  a  reinstated  bankrupt  has  a  good  title  to  sue  for 
an  emergent  estate.    Pattens  v.  Royal  Bank,  28th  March  1853,         .  .  341 

—  An  individual  partner  of  a  company  has,  as  such,  a  right  to  reduce  a  sale 
of  bad  debts  dae  to  the  company,  made  at  public  auction  to  the  company's 
confidential  director  and  law-agent.     Thorburn  v.  Martin,  9th  July  1853,    .  523 

Titles.  Railway  companies  ai*e  bound  to  pay  the  expense  of  completing  titles 
to  lands  purchased  out  of  compensation  money  consigned  by  them.  Titch- 
fleld,  I3th  July  1853,  .  ,  .  .  .  .  .  .554 

Trust,  question  of  vesting.    See  Vesting^  .....  346 

—  Where  a  trust  had  lapsed  and  a  curator  bonis  had  been  appointed  by  the 
Court  to  manage  the  estate  for  behoof  of  the  beneficiaries, — Held^  that  the 
estate  was  not  thereby  so  placed  in  manibus  curies  as  to  bar  an  heritable  credi- 
tor of  the  truster  from  entertuig  into  possession  by  maills  and  duties.  Fergu- 
son w.  Murray,  27th  May  1853,  .  .  .  .  .  .407 

Tbust-Disfosition,  and  Relative  Instractions,  construction  of,  as  creating  a 
simple  substitution.    See  Substitution^  .....  487 

Trust  Settlement.  An  endowment  for  promotion  of  education,  held  to  embrace 
schools  other  than  parochial.  Milne's  Trustees  v.  Aberdeen  Schoolmasters, 
Ist  Feb.  1863, 184 
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Trustee  appointed  under  Act  of  Grace,  superseded  by  a  judicial  factor.  See 
Equitable  Jurisdiction^  .  .24 

—  A  trustee  who  declined  to  accept,  refused  the  appointment  of  judicial  factor 

on  the  trust-estate.    Robeitson,  1st  Dec.  1852,  .  .  .71 

—  The  Court  refused  to  remove  a  sole  trustee,  because  he  was  under  sequestra- 
tion, he  being  willinp^  to  exercise  a  power  of  assumption  contained  in  the 
trust-deed,  by  wjiich  he  whs  also  nominated  tutor  and  curator  to  the  tinister^s 
children.    Phillips  v.  Thomson,  26th  Jan.  1853,  .  .164 

—  Where  maladministration  is  not  alleged  against  tioistees,  the  Court  will  not 
interfere  in  the  management  of  the  trust.  Milne's  Trustees  v.  Aberdeen 
Schoolmasters,  1st  Feb.  1853,  .  .  .  .  .  .184 

—  A  will  was  executed  in  Jamaica  creating  a  trust  for  educational  purposes  in 
Scotland,  and  appointing  as  tnistees  certain  parties  resident  in  Scotland, 
**  their  heirs  and  assignees  " : — Held^  that  the  law  of  Scotland  regulated  the 
interpretation  of  ^^  heu*s  and  assignees,"  in  a  question  whether  these  terms 
applied  to  all  the  trustees  or  only  to  the  Inst  survivor.  Fcrgutson  v.  Maijori- 
banks,  Ist  April  1853,  ........  365 

—  liability  of,  for  prestations  of  a  lease.    See  Lease^       ....  460 

—  under  contract  of  marriage  superseded  by  appointment  of  judlcisd  factor. 
Halcomb,  9th  July  1853,  .  .  .518 

—  purchase  of  trust  property  by,  at  public  auction,  reducible.  Thorbum  t; 
Martin,  9th  July  1853,  .  .  .  .523 

Tutor.  No  one  should  be  appointed  tutor-dative  who  is  not  amenable  to  the 
jurisdiction  of  the  Scotch  Courts.    Craven  v,  Elibank,  23d  Juno  1 853,  .  469 

—  Question  as  to  removing  one  who  was  sequestrated.    See  Trustees^  .  .  164 

Usage  of  Royal  Burgh  to  elect  a  certain  number  of  councillors,  held  to  have 
force  of  law,  having  lasted  upwards  of  a  century.    See  Burgh^  .  .  132 


Valuation  of  Teinds,  omission  in  scheme  of.    See  Teinds^        .  .  .  385 

Verdict,  amendment  of,  and  of  interlocutor  applying  it,  made  upon  a  recom- 
mendation contained  in  a  remit  from  the  Uonse  of  Lords.  Fairservice  v. 
Marianski,  18th  Jan.  1853,      .  .  .  .  .  .153 

Vesting.  Provisions  of  a  trust  deed,  in  construing  which,  vesting  of  the  fee  of 
the  estate  was  held  to  have  taken  place  in  the  truster*s  children,  in  respect  of 
the  terms  of  the  leading  purpose  of  the  deed,  notwithstanding  an  apparent  in- 
consistency with  this  in  the  terms  of  its  subordinate  paits.  Anderson  v.  Shir- 
reff,  26th  Jan.  1853,     .  .  .  .  .  .  .  .169 

—  A.  left  a  trust- settlement  conveying  his  whole  estate,  heritable  and  move- 
able, to  B.  in  trust,  whom  failing,  to  C.  in  trust.  The  purposes  were,  the  pay- 
ment of  certain  small  annuities  which,  in  the  decease  of  any  of  them,  were  to 
go  to  the  survivors  ;  after  which,  the  residue  tu  belong  to  B.  dming  his  life ; 
on  decease  of  B.,  C,  who  should  then  be  tmstee,  was  to  increase  the  said  an- 
nuities to  a  limited  extent,  and  the  free  annual  residue  was  *"  to  belong*^  to 
himself ;  and  so  soon  as  the  annoity  of  one  of  the  annuitants,  D.,  should  amount 
by  the  death  of  the  others  to  a  certain  sum,  C.  was  to  execute  a  bond  *'  bind- 
ing himself  to  pay  the  said  annuity,  and  on  the  decease  of  D.  to  pay  a  certain 
sum  to  her  children,  and  failing  issue  of  her  body,  to  himself  and  the  heira  of 
his  body  ;  lastly,  after  executing  the  purposes  of  the  trust,  the  free  residue  was 
to  pertain  to  C.  and  the  heirs  of  his  body,  whom  failing,  to  D.  and  the  heirs 
of  her  body,  whom  failing,  the  testator's  own  heirs  and  assignees.  B.  having 
died,  C.  managed  the  estate  for  some  years,  and  died  leaving  a  ti*ust  disposi- 
tion conveying  all  estate  which  should  belong  to  him  at  his  death  in  favour  of 
certain  beneficiaries : — Held  that  the  trust-estate  of  A.  vested  in  C,  so  as  to 
make  his  deed  effectual.    Steel  v.  Purcell's  Trustees,  9th  Mareh  1853,  .  297 

—  A  truster  directed  his  estate  to  be  divided  among  certain  parties,  one  share  to 
be  lent  out,  and  ^^  the  interest  to  be  paid  to  my  nephews  and  nieces  during 
their  lifetimes,  and  at  their  respective  deaths,  the  capital  share  to  be  paid  to 
their  children : — HM  the  vesting  of  the  fee  in  the  children  of  a  niece  was  not 
suspended  by  the  subsistence  of  the  trust  till  payment  of  the  capital.  Halbert 
V,  Dickson,  28th  Maich  1863,  .  .  .346 
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YiTiATTON.  Erasure  in  obligatory  clause  of  bond  of  caution,  which  held  im- 
material.   See  Erasure^  ....... 

—  Decree  on  petition  for  disentail  interponing  authority  thereto,  having  been  ex- 
tracted, it  was  discovered  that  certain  words  in  the  interlocutor  had  been  writ- 
ten on  erasures.  The  Court,  on  petition,  granted  warrant  to  the  extractor  to 
retransmit  the  process,  that  the  interlocutor  might  be  pronounced  of  new. 
Cadell,  14th  January  1853,      ....... 

—  of  bill.    See  BiU,        ........ 
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VTaoes,  forfeiture  of,  by  shipmaster.    See  Master  and  Servant^  .  .  123 

Wakening  and  transference.  Where  a  mnltiplepoinding  in  the  Sheriff  Court 
had  fallen  asleep,  and  the  common  debtor  and  some  of  the  claimants  had  died, 
leaving  representatives  abroad  : — Held  that  the  proper  course  to  adopt  is  to 
obtain  decree  of  wakening  and  transference  in  the  Court  of  Session,  and  carry 
that  decree  to  the  Sheriff  Court ;  and  that  an  advocation  ob  contingentiam  is 
incompetent.     Crockart  v.  Dundee  and  Arbroath  Railway  Co.,  7tb  Dec 

loO«,      ..... 

Warehouseman's  lien.    See  Retention^ 
Warrant.    See  IlypoViec  of  Landlord, 

—  of  concurrence.    See  Arrestment, 
Water,  pollution  of.     See  Property, 
Way,  right  of,  onusprobandi  in  proving  a. 
WrrNESs,  allowance  to.    See  Allowance, 

—  Examination  of  old,  allowed  to  proceed  without  adjusted  interrogatories,  upon 

six  days*  intimation  of  names  and  diet.    Aikman  v.  Aikmans,  10th  Dec.  1852,  108 

—  Where  aged  and  infirm  witnesses  have  been  examined  on  commission,  before 
the  adjusting  of  issues,  they  must  be  re-examined  in  written  interrogatories 
after  adjustment  of  issues.    Morgan  v.  Morris,  1st  April  1853,  .  .  380 

Writ,  authentication  of  a  foreign.    See  Evidence,  .  .  .59 

Written  interrogatories.    See  Witness,  .....  380 

Wrongous  imprisonment,  damages  for.    See  Privilege,  .  299 


See  Issue, 
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HOUSE  OF  LORDS  CASES. 


Absolute  Disposition  anb  Back-bond.    See  Heritable  Security,        .  .    61 

Advocation.    See  Process, 

Appeal  to  House  of  Lords.  Question  as  to  power  of  House  of  Lords  to  re- 
view findings  on  matters  of  fact  under  certain  statutes.    See  Proof,  .     68 

Assignation  of  precept  of  sasine  by  the  granter  thereof,  held  invalid.  See 
Entail,   .*...•....     32 

Bill  of  Exchange.  The  possession  of  a  bili  belonging  to  a  minor,  does  not  give 
his  agent  authority  to  uplift  and  discharge  it.    1^  Implied  Authority,  .     57 


Construction  of  statutes.    See  Statute, 


76,91 


Defence,  whether  dilatory  or  on  the  merits.    See  Geils  v.  Geils,  30th  Nov. 

DisPOsniON,  absolute,  with  back-bond.     See  Heritable  Security, 
Divorce  for  adultery.     The  wife  of  a  domiciled  Scotchman  being  sued  by  her 
husband  in  the  Arches  Court  in  England,  for  restitution  of  conjugal  rights, 
put  In  a  responsive  allegation  charging  the  husband  with  adultery,  and  pray- 
ing for  a  separation.    The  Arches  Court,  accordingly,  decreed  sentence  of 
divorce  a  mensa  et  thoro.   The  wife  having  afterwards  raised  action  in  the  Court 
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of  Session,  for  divorce  a  vinculo  matrimonii^  fonnded  on  the  same  acts  of 

adolterj,  the  husband  pleaded  in  bar  of  the  action  the  English  sentence  of 
divorce : — HM^  that  the  wife  had  not,  by  obtaining  the  divorce  in  England, 
lost  her  right  of  action  in  Scotland  for  a  divorce  a  vinculo  matrimonii,    Geils 
r.  GeUs,  80th  Nov.  1862,  .  .  .  .  .  .  .13 

Entail.  A.  in  1815,  entailed  his  estate  by  a  deed  containing  the  proper  fetters, 
and  reserving  power  of  alteration  and  revocation.  It  destined  the  saccession 
to  G.  as  substitute  heir  of  entail.  In  1823,  A.  executed  a  second  deed,  revok- 
ing the  order  of  succession  under  the  first  deed,  and  disponing  the  estate  to  G. 
as  institute,  and  after  him  to  a  long  line  of  substitutes  not  mentioned  in  the 
first-deed.  This  second  deed  contained  no  procuratory  of  resignation  or 
precept  of  sasine ;  nor  had  it  the  usual  prohibitoiy  clanscs ;  but  it  assigned 
the  procuratory  of  resignation  and  precept  of  sasine  of  the  former  deed,  and 
obliged  the  granter  to  InMt,  subject  to  the  prohibitory  clauses  contained  in  the 
former  deed :— JJ^/rf,  1.  That  the  precept  of  sasine  could  not  be  assigned  by 
the  granter^  and  could  not,  under  the  change  of  circumstances,  be  applied  to 
the  second  deed ;  2.  That  the  two  deeds  could* not  be  conjoined  as  one,  and, 
therefore,  that  the  want  of  prohibitory  clauses  in  the  second  deed  could  not 
be  supplied  by  reference  to  the  foriper ;  8.  That  there  was  no  such  obligation 
upon  (x.«  the  institute  under  the  seoHid  deed,  as  to  force  him  to  execute  a 
regular  deed  of  entail,  binding  himself  by  the  fetters  of  the  former  deed. 
Cathcart  v,  Gammell,  18th  Dec.  1852,  .  .  .  .  .82 

—  Terms  of  a  later  deed  of  contract  of  maiTiage,  which  was  held  to  supersede  a 
deed  of  tailzie  duly  recorded,  but  never  feudalized,  to  the  efiect  of  making  the 
investiture  flow  from  the  later  deed.    Inglis  v.  Inglis,  10th  May  1858,  .    18 

—  llie  proprietor  of  an  estate  having  made  up  his  titles  as  heir  of  provision  under 
a  man-iage  contract,  which  contained  a  destination  fenced  with  irritant  and 
resolutive  clauses,  but  no  prohibitions  against  alienation  or  contracting  of  debt : 
— Hdd^  that  a  subsequent  strict  entail  made  by  him  was  invalid,  and  might 

be  reduced  as  tdtra  vires,    Urquhait  v,  Urquhart,  14th  July  1853,     .  .  100 

—  Amendment  Act.    Held  that  the  43d  section  of  the  statute  11  and  12  Vict,  c. 

86,  is  not  retrospective.    Urquhart  v,  Urquhai't,  14th  July  1858,       .  .  100 

Evidence.    See  JProof. 
Expenses.    See  Process, 

Fraud.  Case  in  which  fraud  on  the  part  of  the  directors  of  a  bank  was  held 
relevantly  libelled  in  action  at  the  instance  of  a  shai*eholder ;  and  effect  of  such 
allegation.    North  British  Bank  v.  Collins,  8d  Dec.  1852,       .  .  .26 

Fb EIGHT,  insurance  on, — question  under  an.    See  Insurance^     .  .  .46 

Ground- Annual.  The  obligation  to  pay  a  ground -annual  is  a  personal  one, 
of  which  the  person  who  originally  became  bound  to  pay  it  cannot  divest  him- 
self by  the  transference  of  the  lands,  without  the  consent  of  the  party  to  whom 
it  is  payable.    Miller  v.  Small,  17th  March  1858,       .  .  .  .60 

Royal  Bank  v.  Gardyne,  13th  May  1853,    .  .  .81 

Heritable  or  Moveable.  A  testator  conveyed  his  heritable  subjects  to  trus- 
tees, to  hold  them  tQl  the  eldest  of  his  grandchildren,  if  any,  sliould  reach  the 
age  of  21 ;  or,  in  case  of  no  grandchildren,  for  19  years  from  the  date  of  the 
deed,  in  order  that  the  same  might  be  then  sold  and  divided  among  his  child- 
ren. On  his  death,  the  beneficiaries,  to  pay  his  debts,  entered  into  an  agree- 
ment that  a  portion  of  the  property  should  be  sold  immediately,  and  that  the 
rents  of  the  remainder,  until  sale,  should  be  divided  among  the  beneficiaries, 
in  terms  of  the  trust-deed,  with  power  to  sell  if  nccessaiy,  and  a  clause  that 
the  same,  if  not  sold  within  the  19  years,  should  be  sold  whether  tlicre  were 
gi-andchildreu  of  the  truster  or  not.  One  of  the  beneficiaries  who  was  a 
party  to  this  agreement  died  before  all  the  property  was  sold  : — Held  that  his 
share  of  the  trust-estate  was  moveable,  but  as  there  was  no  absolute  conver- 
sion of  a  portion  of  the  property  till  after  the  19  years  had  elapsed,  the  rents, 
in  respect  of  such,  went  to  hw  heir-at-law.    Ferric  r.  Feme,  26th  November 

IlKRrrABLE  Security.    Effect  of  heritable  security  completed  by  absolute  dis- 
position and  back-bond.    Royal  Bank  r.  Gardyne,  13th  May  1853,   i  .    81 

m2 


34  INDEX  OF  HOUSE  OF  LORDS  CASES. 


Homologation.  Hdd^  that  an  heir  who  has  made  np  his  titles  under  one  in- 
vestiture, and  possessed  on  them  for  some  years,  is  not  barred  from  afterwards 
challenging  that  investiture,  and  recurring  to  a  different  title  standing  in  his 
person.    Urquhart  v.  Urquhart,  14th  July  1853,         ....  lOO 

Impued  Authority.  Possession  of  a  promissoiy  note  belonging  to  a  minor  by 
his  factor,  who  was  accustomed  and  empowered  to  receive  the  interest  on  it, 
held  not  sufficient  to  authorise  payment  of  the  principal  sum  to  the  factor. 
Clyde  Tnistees  v.  Duncan,  17th  March  1853,  .  .  .  '67 

Insurance,  Marine.  The  Laurd^  valued  at  L.7500,  was  insured  from  Quebec 
to  a  port  in  this  kingdom,  both  on  the  ship  and  on  the  freight.  On  the  voy- 
age she  was  much  damaged  by  an  iceberg,  but  owing  to  her  cargo  being  tim- 
ber she  was  kept  afloat  till  she  neared  Liverpool,  when  the  dockmaster  refused 
to  admit  her  into  dock  owing  to  her  disabled  state,  but  ordered  her  to  lie  out- 
side to  be  scuttled  when  the  tide  went  oat.  In  this  position  she  grounded  and 
fell  outwards,  thus  sustaining  much  additional  damage.  With  gi*eat  labour 
she  was  afterwards  floated  into  dock,  her  cargo  delivered  in  safety,  and  the 
freight  paid  to  the  owners.  On  examination  she  was  then  pronounced  a  mere 
wreck,  worth  only  L.475 ;  and  the  owners  (three  weeks  after  the  second  acci- 
dent) intimated  to  the  underwriters  on  the  ship  an  abandonment  and  a  claim 
as  for  a  total  loss.  Payment  being  refused,  an  action  was  brought,  and  the 
Jury  found  that  the  vessel  was  a  total  wi-eck  at  the  date  of  the  second  acci- 
dent, and  was  rightly  abandoned.  The  underwritei's  on  the  ship  thus  became 
entitled  to  the  freight,  which  was  paid  to  them  by  the  owners,  who  then  sued 
the  underwriters  on  the  freight  as  for  a  total  loss  of  freight : — Held  that  no 
action  lay,  inasmuch  as  the  freight  insured  was  actually  earned  and  received 
by  the  owuci*s,  who,  but  for  their  own  act  in  abandoning  the  ship  after  such 
earning  and  receipt,  might  have  retained  the  freight  for  their  own  use,  and 
that,  therefore,  the  contract  of  the  pursuers  of  freight  had  been  strictly  per- 
formed.   Scottish  Marine  Insurance  Company  v.  Turner,  3d  March  1853,         46 

JuDiciAi^  Factor— Appointment.  The  Court  will  not  appoint  a  judicial  factor 
to  wind  up  the  affairs  of  a  dissolved  partnership  unless  the  surviving  partner 
be  guilty  of  fraud,  or  unreasonable  delay.  Collins  and  Feely  v.  Young,  14th 
March  1853,      .  .  .  .  .  .  .  .  .54 

Jurisdiction.  The  wife  of  a  domiciled  Scotchman  being  sued  by  her  husband 
in  the  Arches  Court  in  England  for  restitution  of  conjugal  rights,  put  in 
a  responsive  allegation  charging  the  husband  with  adultery,  and  praying 
for  a  separation.  The  Arches  Court  pronounced  decree  of  divorce  a  menaa 
et  thoro,  Tlie  wife  having  afterwards  raised  action  in  the  Court  of  Ses- 
sion for  divorce  a  vinculo  mcUrimonii^  founded  on  the  same  acts  of  adultery, 
the  husband  pleaded  in  bar  the  English  sentence  of  divorce : — Held  that  the 
wife  had  not,  by  obtaining  the  divorce  in  England,  lost  her  right  of  action  in 
Scotland  for  a  divorce  a  vinculo  matrimonii.    Geils  v.  Geils,  30th  Nov.  1852,     13 

Lease  of  a  line  of  railway,  construction  of  statute  authorizing.    See  Statute,     .    91 

Marine  Insurance.    See  Insurance, 

Minor.  The  agent  of  a  minor  not  entitled  by  the  possession  of  a  bill  belong- 
ing to  the  minor,  to  uplift  and  discharge  it.    See  Implied  Authority,   .  .    67 

Obligation  to  pay  gi'ound-annual  does  not  pass  with  the  lands,  but  remains 
binding  on  the  person  who  originally  came  under  it.    Millar  v.  Small,  17th 
March  1853,       .........     60 

Royal  Bank  v.  Gardyne,  13th  May  1853,     .  .  .  .  .81 

Pactum  Illicitum.  An  agreement  to  conceal  a  partner^s  name  in  a  pawn- 
broking  business,  voids  the  contract  of  copartnery.    See  Pawnbrohing  Acts,    .    G5 

Partnership,  dissolution  of,  on  losses  being  sustained  to  a  certain  amount, 
effect  of  clause  of  this  kind  in  a  contract  of  copaitnery.  North  British  Bank 
V.  Collins,  3d  December  1852,  .  .  .  .  .  .26 

—  The  surviving  partner  is  entitled  to  wind  up  the  affairs  of  a  dissolved  partner- 
ship, unless  fiaud  or  great  delay  be  proved  against  him.  Collins  and  Feely  r. 
Young,  14th  March  1853,         .  .  .  .  .  .  .54 
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Fartnership.  An  agreement  to  conceal  a  partner's  name  in  a  pawnbroking 
business,  Toids  the  contract  of  copartnery.    See  Pawnbroking  Acts^    ,  .    65 

—  An  exception  to  tbe  ruling  of  the  Judge  at  a  jury  trial,  that  he  refused  to 
direct  the  jury  *^that  upon  the  facts  proved  there  was  no  legal  partnei'ship 
between  A.  and  B.,**  disallowed.    Fraser  v.  Hill,  12th  April  1^3,  .    6& 

Pawnbroking  Acts  require  every  pawnbroker  to  have  his  name  legibly 
painted  over  his  shop  door : — Held  that  a  conti*act  of  copartnery  would  be  null 
and  void  if  it  contained  a  condition  that  that  statutory  requirement  should  not 
be  obsei*ved  by  one  of  the  partners.    Fraser  v.  Hill,  12th  April  1853,     .        .    65 

Policy  of  Insurance.    See  Insurance. 

Poor  Law.  Where  a  father  who  had  no  subsisting  settlement  other  than  that 
of  the  parish  of  his  birth,  had  been  transported,  leaviug  a  wife,  who,  though 
not  requiring  parochial  relief  for  herself,  was  unable  to  maintain  her  children: 
— Held  that  the  liability  to  support  the  children  attached  to  the  parish  of  the 
father's  settlement  by  birth.    Adamson  v.  Barbour,  30th  May  1853,  .    86 

Precept  of  Sasine,  assignation  of,  by  the  granter  thereof,  held  invalid.  See 
Entail^  .........     3'2 

Prescription.  Possession  of  a  barony  under  Crown  charters  for  more  than 
forty  years,  held  to  confer  a  good  title  to  exclude  against  a  party  claiming  the 
superiority  of  certain  lauds  lying  within  the  barony.  Macdonald  v.  Lockhart, 
15th  August  1853,        ........  104 

Principal  and  Agent.  Possession  of  a  promissory  note  belonging  to  a  minor 
by  his  factor,  who  was  accustomed  and  empowered  to  receive  the  interest  on 
it,  held  not  sufficient  to  authorise  payment  of  the  principal  sum  to  the  factor. 
Clyde  Trustees  v.  Duncan,  17th  March  1853, .  .  .  .  .57 

Process — Advocation.  Case  where  pursuer  held  entitled  to  advocate,  his  objec- 
tion  being  to  competency^  under  50  Geo.  IH.,  c.  112,  §  26,  but  having  failed  to 
advocate  at  the  time,— ^eldy  that  he  could  not  state  his  objection  in  any  advo- 
cation at  a  subsequent  stage  of  the  cause.    Wishart  v.  Wylie,  14th  April  1853,    68 

—  Conjunction  of  actions,  when  icompetent  in  case  of  summary  petitions.  See 
infra,  Summary  Petition^  .  .  .  .  •  .  .     68 

—  Expenses.  Circumstances  of  obscurity  in  an  interlocutor  of  the  Court  of 
Session,  which  induced  the  House  of  I>ords  to  refuse  to  give  costs  against 
the  appellant  though  unsuccessful.    Wishart  t;.  Wylie,  14th  April  1853,         .    68 

—  Issue.  An  issue  ciinnut  be  taken  for  dotcrminlng  the  existence  of  a  servitude  of 
way  unless  the  pleadings  have  specifically  set  forth  the  claim  to  such  servitude, 
and  not  mercl}'  averred  the  common  use  of  the  way  by  the  parties  claiming 

it.    Campbell  v.  Lang.  6th  May  1853,  .  .  .  .76 

—  Summary  Petition.  In  a  process  commenced  by  petition — held,  that  the  de- 
fender is  entitled  to  call  parties  against  whom,  iSf  himself  found  liable,  he  has 
a  claim  of  relief,  by  ])etition  also ;  and  that  the  two  actions  may  thereupon 

be  properly  conjoined.    Wishart  v.  Wylie,  14th  April  1853,    .  .  .68 

Proof.  Quaere,  Whether  in  a  case  in  which  proof  haa  been  taken  in  the 
Sheriff- Court,  if  the  Court  of  Session  under  59  Geo.  IH.,  c.  35,  §  14,  orders 
further  proof  to  be  taken,  it  is  incompetent  on  appeal  to  the  House  of  Lords 
to  discuss  such  further  evidence  ?  or  wlicther  the  provision  of  6  Geo.  IV.,  c. 
120,  §  40,  extends  also  to  this  case  ?  But — held,  that  a  remit  to  a  surveyor 
to  prepare  a  plan  of  ground  in  dispute,  and  of  the  claims  of  parties,  is  not  of 
the  nature  of  an  order  for  farther  proof.  Wishart  v.  Wylie,  14th  April  1853,  68 
Property,  Where  a  running  sti*eam  is  the  march  between  two  properties,  its 
solum  is  not  common,  but  belongs  to  the  proprietors  of  the  land  on  each  side, 
usque  ad  mediam  aquam.    Wishart  v.  Wylie,  14th  April  1853,  .  .     68 

Rah^way,  Construction  of  statute,  authorising  lease  of.    See  Statute,    .  .91 

Rklevanct  and  effect  of  allegations  of  fraud  made  by  a  shareholder  of  a  bank 
against  the  directors.    North  British  Bank  v.  Collins,  3d  December  1852,     .    26 

Rp:lief.  a  claim  of  relief  may  be  prosecuted  by  suramaiy  petition,  where  the 
principal  claim  is  so.  prosecuted  as  requiring  extraordinary  despatch.  See 
Process,  (Summary  Petition),     .  .  .  .  .  .  .68 

Right  of  way.  Opinion,  that  there  can  be  no  public  right  of  way  except  from 
one  public  place  to  another ;  but  held,  that  it  is  not  necessary  that  the  point 
at  which  the  way  terminates  should  be  itself  a  public  place ;  but  that  it  is 
sufficient  if  there  be  from  it  an  accoss  to  a  public  place.  Campbell  v.  Lang, 
6lh  May  1853,  .........    76 
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Road,  servitude  of.    See  Right  of  Way^ .           .           .  .  .76 

Running  Stream.  Where  a  ranning  stream  is  the  inarch  l)etvreen  two  proper- 
ties, the  solum  is  not  common,  bnt  is  the  property  as  to  eiU^h  side,  and  usque 
ad  mediam  aquam  of  the  proprietor  of  the  land  on  that  side.  Wishart  v, 
Wylie,  14th  April  1853 ,  .  .   ,68 

SERvrruDB  of  way.    See  Right  of  IFay,  .  .   *        .  ,  .  .76 

Settlement  of  panper.    See  Poor  Law. 

SiKGCiAR  Successor.  Personal  liability  for  payment  of  a  ground-annnal  does 
not  transmit  against  a  singular  successor  In  the  lands,  but  remains  with  the 
original  dispone'e.    Miller  v.  Small,  17th  March  1853,  .  .  .60 

Royal  Bank  v.  Gardyne,  13th  March  1853,  .  .  *.  ^        .  .81 

Statutes  relating  to'  pawnbroking.    See  Pawnbroking,  .   .  '  .65 

—  50  Geo.  III.,  c.  112^  see.  36.    Soe  Advocation^  .  .  .  .68 

—  59  Geo.,  III.,  -c.  35,  sec.  14.    See  Proof       .  .  .  .  .68 

—  6  Gieo.  rV.,  c'  120,  sec.  40.  .  See  Proof         .  .  .  .68 

—  constfuction  of    A  priva^  statute  *will  not  be  construed  so  as  to  cut  off  -by ' 
implication  rights  belonging  to  the  public,  unless  such  construction  be  unsuit- 
able.   Campbell  v  Lang,  6th  May  1853,  .  .    76 

—  Held^  that  a  clause  in  a  statute,  saving  a  prior  statute  and  an  agreement  upon 
which  it  had  been  founded,  did  not  import  into  the  statute,  nor  give  validity 
to,  a  condition  contained  in  the  agreement  but  omitted  in  the  prior  statute. 
Edinburgh  and  Glasgow  Railway  Co.  v.  Stirling  and  Dunfermline  Railway 
Co.,  8th  July  1858,  .  .  .  .  ...  .91 

—  The  Act  for  making  the  Staling  and  Dunfermline  Railway  provided  that  ''the 
main  railway  and  branch  railways  hereby  authorised  to  be  made,  shall,  on 
their  completion,  or  on  the  completion  of  any  pait  of  them,  be  taken  and  held 
in  lease"  for  the  period  of  thirty-five  years  after  such  completion,"  by  the  Edin- 
burgh and  Glasgow  Railway  Co.  i-^Held,  that  the  latter  company  was  bound 
to  take  a  portion,  fourteen  miles  long,  on  its  completion,  though  the  remainder 
of  the  main  line  was  not  then  completed,  and  it  was  averred  never  could  be 
completed :  and  observed,  that  the  period  of  the  duration  of  the  lease  was  one 
period  for  the  whole  line  and  the  branches ;  and  would  commence  to  run  from 
the  date  of  the  due  completion  of  the  first  portion.  Edinburgh  and  Glasgow 
Railway  Co.  v.  Stirling  and  Dunfermline  Railway  Co.,  8th  July  1853,  .     91 

Succession,  question  of,  arising  under  two  deeds  of  entail.    See  Entail,  .    82 

Title.  Held^  that  an  heir  who  has  made  up  his  titles  under  one  investiture,  and 
possessed  on  them  for  some  years,  is  not  barred  from  afterwards  challenging 
that  investiture,  and  recurring  to  a  different  title  standing  in  his  person. 
Urquhart  v.  Urquhart,  14th  July  1853,  .....  100 

Way.    See  Right  of  Way^  .....  .76 


JUSTICIARY  CASES. 

Artificers,  desertion  of.    See  Statutes  4  Geo.  17.,  c.  34,  §  3,  .  .  458 

Assault  with  fire- arras.    Meaning  of  '^  loaded. ^^    H.  M.  Advocate  v.  Black- 
wood, 2d  May  1853,     ........  390 

Confession  of  prisoner  to  oflicer.    See  Evidence^  .  .  388 

Conviction,  summary.    See  Summary  Conviction^         ....  453 

Day  Poaching  Act.     See  Statute  2  and  3  Will,  IV.,  c.  88,  .  .  .  453 

Desertion  of  Artificers,    ^t  Artificer,  ....  458 

Evidence,  admissibility  of.    Evidence  of  confession  by  prisoner  to  an  ofScer 
rejected.    Eraser  c.  Inverness  Fiscal,  21st  April  1853,  .  .  .  388 
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Falsehood,  fmncl)  and  wilfnl  imposltioD.  When  is  this  a*ime  completed.  See 
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